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standards. Even though the consulting ar-
rangement would not be a conflicting activ-
ity within the meaning of § 2635.802, it would 
create an appearance that the employee had 
used his official position to obtain the com-
pensated outside business opportunity and it 
would create the further appearance of using 
his public office for the private gain of the 
manufacturer. 

§ 2635.803 Prior approval for outside 
employment and activities. 

When required by agency supple-
mental regulation issued after Feb-
ruary 3, 1993, an employee shall obtain 
prior approval before engaging in out-
side employment or activities. Where 
it is determined to be necessary or de-
sirable for the purpose of administering 
its ethics program, an agency shall, by 
supplemental regulation, require em-
ployees or any category of employees 
to obtain prior approval before engag-
ing in specific types of outside activi-
ties, including outside employment. 

[57 FR 35042, Aug. 7, 1992, as amended at 59 
FR 4780, Feb. 2, 1994; 60 FR 6391, Feb. 2, 1995; 
60 FR 66858, Dec. 27, 1995; 61 FR 40951, Aug. 7, 
1996; 62 FR 48748, Sept. 17, 1997] 

§ 2635.804 Outside earned income limi-
tations applicable to certain Presi-
dential appointees and other non-
career employees. 

(a) Presidential appointees to full-time 
noncareer positions. A Presidential ap-
pointee to a full-time noncareer posi-
tion shall not receive any outside 
earned income for outside employment, 
or for any other outside activity, per-
formed during that Presidential ap-
pointment. This limitation does not 
apply to any outside earned income re-
ceived for outside employment, or for 
any other outside activity, carried out 
in satisfaction of the employee’s obli-
gation under a contract entered into 
prior to April 12, 1989. 

(b) Covered noncareer employees. Cov-
ered noncareer employees, as defined in 
§ 2636.303(a) of this chapter, may not, in 
any calendar year, receive outside 
earned income attributable to that cal-
endar year which exceeds 15 percent of 
the annual rate of basic pay for level II 
of the Executive Schedule under 5 
U.S.C. 5313, as in effect on January 1 of 
such calendar year. Employees should 
consult the regulations implementing 
this limitation, which are contained in 

§§ 2636.301 through 2636.304 of this chap-
ter. 

NOTE: In addition to the 15 percent limita-
tion on outside earned income, covered non-
career employees are prohibited from receiv-
ing any compensation for: practicing a pro-
fession which involves a fiduciary relation-
ship; affiliating with or being employed by a 
firm or other entity which provides profes-
sional services involving a fiduciary rela-
tionship; serving as an officer or member of 
the board of any association, corporation or 
other entity; or teaching without prior ap-
proval. Implementing regulations are con-
tained in §§ 2636.305 through 2636.307 of this 
chapter. 

(c) Definitions. For purposes of this 
section: 

(1) Outside earned income has the 
meaning set forth in § 2636.303(b) of this 
chapter, except that § 2636.303(b)(7) 
shall not apply. 

(2) Presidential appointee to a full-time 
noncareer position means any employee 
who is appointed by the President to a 
full-time position described in 5 U.S.C. 
5312 through 5317 or to a position that, 
by statute or as a matter of practice, is 
filled by Presidential appointment, 
other than: 

(i) A position filled under the author-
ity of 3 U.S.C. 105 or 3 U.S.C. 107(a) for 
which the rate of basic pay is less than 
that for GS–9, step 1 of the General 
Schedule; 

(ii) A position, within a White House 
operating unit, that is designated as 
not normally subject to change as a re-
sult of a Presidential transition; 

(iii) A position within the uniformed 
services; or 

(iv) A position in which a member of 
the foreign service is serving that does 
not require advice and consent of the 
Senate. 

Example 1: A career Department of Justice 
employee who is detailed to a policy-making 
position in the White House Office that is or-
dinarily filled by a noncareer employee is 
not a Presidential appointee to a full-time 
noncareer position. 

Example 2: A Department of Energy em-
ployee appointed under § 213.3301 of this title 
to a Schedule C position is appointed by the 
agency and, thus, is not a Presidential ap-
pointee to a full-time noncareer position. 

[57 FR 35042, Aug. 7, 1992, as amended at 72 
FR 16987, Apr. 6, 2007] 
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