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2636.305 Compensation and other restrictions relating to professions involving a
fiduciary relationship.
2636.306 Compensation restriction applicable to service as an officer or member of
a board.
2636.307 Requirement for advance authorization to engage in teaching for compensation.
AUTHORITY: 5 U.S.C. App. (Ethics in Government Act of 1978); Pub. L. 101–410, 104
Stat. 890, 28 U.S.C. 2461 note (Federal Civil
Penalties Inflation Adjustment Act of 1990),
as amended by Sec. 31001, Pub. L. 104–134, 110
Stat. 1321 (Debt Collection Improvement Act
of 1996); E.O. 12674, 54 FR 15159, 3 CFR, 1989
Comp., p. 215, as modified by E.O. 12731, 55
FR 42547, 3 CFR, 1990 Comp., p. 306.
SOURCE: 56 FR 1723, Jan. 17, 1991, unless
otherwise noted.

Subpart A—General Provisions
§ 2636.101

Purpose.

This part is issued under authority of
title VI of the Ethics Reform Act of
1989 (Pub. L. 101–194, as amended), to
implement the 15 percent outside
earned income limitation at 5 U.S.C.
app. 501(a) and the limitations at 5
U.S.C. app. 502 on outside employment
and affiliations, which are applicable
to certain noncareer employees.
[63 FR 43068, Aug. 12, 1998]
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§ 2636.102

Definitions.

The definitions listed below are of
general applicability to this part. Additional definitions of narrower applicability appear in the subparts or sections of subparts to which they apply.
For purposes of this part:
(a) Agency ethics official refers to the
designated agency ethics official and to
any deputy ethics official described in
§ 2638.204 of this subchapter to whom
authority to issue advisory opinions
under § 2636.103 of this part has been
delegated by the designated agency
ethics official.
(b) Designated agency ethics official refers to the official described in § 2638.201
of this subchapter.
(c) Employee means any officer or employee of the executive branch, other
than a special Government employee as
defined in 18 U.S.C. 202. It includes officers but not enlisted members of the
uniformed services as defined in 5

U.S.C. 2101(3). It does not include the
President or Vice President.
(d) Executive branch includes each executive agency as defined in 5 U.S.C.
105 and any other entity or administrative unit in the executive branch. However, it does not include any agency
that is defined by 5 U.S.C. app. 109(11)
as within the legislative branch.
(e) The terms he, his, and him include
‘‘she,’’ ‘‘hers’’ and ‘‘her.’’
[56 FR 1723, Jan. 17, 1991, as amended at 63
FR 43068, Aug. 12, 1998]

§ 2636.103 Advisory opinions.
(a) Request for an advisory opinion. (1)
An employee may request an advisory
opinion from an agency ethics official
as to whether specific conduct which
has not yet occurred would violate any
provision contained in this part.
(2) An advisory opinion may not be
obtained for the purpose of establishing
whether a noncareer employee who is
subject to the restrictions in subpart C
of this part may receive compensation
for teaching. An advisory opinion
issued under this section may not be
substituted for the advance written approval required by § 2636.307 of this
part.
(3) The employee’s request for an advisory opinion shall be submitted in
writing, shall be dated and signed, and
shall include all information reasonably available to the employee that is
relevant to the inquiry. Where, in the
opinion of the agency ethics official,
complete information has not been provided, that official may request the
employee to furnish additional information necessary to issue an opinion.
(b) Issuance of advisory opinion. As
soon as practicable after receipt of all
necessary information, the agency ethics official shall issue a written opinion
as to whether the conduct in issue
would violate any provision contained
in this part. Where conduct which
would not violate this part would violate another statute relating to conflicts of interest or applicable standards of conduct, the advisory opinion
shall so state and shall caution the employee against engaging in the conduct.
(1) For the purpose of issuing an advisory opinion, the agency ethics official
may request additional information
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§ 2636.104

from agency sources, including the requesting employee’s supervisor, and
may rely upon the accuracy of information furnished by the requester or
any agency source unless he has reason
to believe that the information is
fraudulent, misleading or otherwise incorrect.
(2) A copy of the request and advisory
opinion shall be retained for a period of
6 years.
(c) Good faith reliance on an advisory
opinion. An employee who engages in
conduct in good faith reliance upon an
advisory opinion issued to him under
this section shall not be subject to civil
or disciplinary action for having violated this part. Where an employee engages in conduct in good faith reliance
upon an advisory opinion issued by an
ethics official of his agency to another,
neither the Office of Government Ethics nor the employing agency shall initiate civil or disciplinary action under
this part for conduct that is indistinguishable in all material aspects from
the conduct described in the advisory
opinion. However, an advisory opinion
issued under this section shall not insulate the employee from other civil or
disciplinary action if his conduct violates any other laws, rule, regulation
or lawful management policy or directive. Where an employee has actual
knowledge or reason to believe that the
opinion is based on fraudulent, misleading, or otherwise incorrect information, the employee’s reliance on the
opinion will not be deemed to be in
good faith.
(d) Revision of an ethics opinion. Nothing in this section prohibits an agency
ethics official from revising an ethics
opinion on a prospective basis where he
determines that the ethics opinion previously issued is incorrect, either as a
matter of law or because it is based on
erroneous information.

duct in violation of the prohibitions,
limitations and restrictions contained
in this part may be subject to civil action under 5 U.S.C. app. 504(a) and a
civil monetary penalty of not more
than $10,000 for any such violation occurring before September 29, 1999, as
adjusted effective September 29, 1999 to
$11,000 for any such violation occurring
on or after that date, in accordance
with the inflation adjustment procedures prescribed in the Federal Civil
Penalties Inflation Adjustment Act of
1990, as amended, or the amount of the
compensation the individual received
for the prohibited conduct, whichever
is greater.
(b) Disciplinary and corrective action.
An agency may initiate disciplinary or
corrective action against an employee
who violates any provision of this part,
which may be in addition to any civil
penalty prescribed by law. When an
employee engages in conduct in good
faith reliance upon an advisory opinion
issued under § 2636.103 of this subpart,
an agency may not initiate disciplinary or corrective action for violation
of this part. Disciplinary action includes reprimand, suspension, demotion and removal. Corrective action includes any action necessary to remedy
a past violation or prevent a continuing violation of this part, including
but not limited to restitution or termination of an activity. It is the responsibility of the employing agency to initiate disciplinary or corrective action
in appropriate cases. However, the Director of the Office of Government Ethics may order corrective action or recommend disciplinary action under the
procedures at part 2638 of this subchapter. The imposition of disciplinary
action is at the discretion of the employing agency.

[56 FR 1723, Jan. 17, 1991, as amended at 63
FR 43068, Aug. 12, 1998; 72 FR 16987, Apr. 6,
2007]

[56 FR 1723, Jan. 17, 1991, as amended at 63
FR 43068, Aug. 12, 1998; 64 FR 47097, Aug. 30,
1999]

§ 2636.104 Civil, disciplinary and other
action.
(a) Civil action. Except when the employee engages in conduct in good faith
reliance upon an advisory opinion
issued under § 2636.103 of this subpart,
an employee who engages in any con-

Subpart B [Reserved]
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