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partner is that of a limited partner in a part-
nership that has at least 100 limited part-
ners.

[61 FR 66841, Dec. 18, 1996; 62 FR 1361, Jan. 9,
1997, as amended at 67 FR 12445, Mar. 19, 2002]

§2640.203 Miscellaneous exemptions.

(a) Hiring decisions. An employee may
participate in a hiring decision involv-
ing an applicant who is currently em-
ployed by a corporation that issues
publicly traded securities, if the dis-
qualifying financial interest arises
from:

(1) Ownership of publicly traded secu-
rities issued by the corporation; or

(2) Participation in a pension plan
sponsored by the corporation.

(b) Employees on leave from institutions
of higher education. An employee on a
leave of absence from an institution of
higher education may participate in
any particular matter of general appli-
cability affecting the financial inter-
ests of the institution from which he is
on leave, provided that the matter will
not have a special or distinct effect on
that institution other than as part of a
class.

Example 1: An employee at the Department
of Defense (DOD) is on a leave of absence
from his position as a tenured Professor of
Engineering at the University of California
(UC) at Berkeley. While at DOD, he is as-
signed to assist in developing a regulation
which will contain new standards for the
oversight of grants given by DOD. Even
though the University of California at
Berkeley is a DOD grantee, and will be af-
fected by these new monitoring standards,
the employee may participate in developing
the standards because UC Berkeley will be
affected only as part of the class of all DOD
grantees. However, if the new standards
would affect the employee’s own financial in-
terest, such as by affecting his tenure or his
salary, the employee could not participate in
the matter unless he first obtains an indi-
vidual waiver under section 208(b)(1).

Example 2: An employee on leave from a
university could not participate in the devel-
opment of an agency program of grants spe-
cifically designed to facilitate research in jet
propulsion systems where the employee’s
university is one of just two or three univer-
sities likely to receive a grant under the new
program. Even though the grant announce-
ment is open to all universities, the employ-
ee’s university is among the very few known
to have facilities and equipment adequate to
conduct the research. The matter would have
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a distinct effect on the institution other
than as part of a class.

(¢c) Multi-campus institutions of higher
education. An employee may partici-
pate in any particular matter affecting
one campus of a State multi-campus
institution of higher education, if the
employee’s disqualifying financial in-
terest is employment in a position with
no multi-campus responsibilities at a
separate campus of the same multi-
campus institution.

Example 1: A special Government employee
(SGE) member of an advisory committee
convened by the National Science Founda-
tion is a full-time professor in the School of
Engineering at one campus of a State univer-
sity. The SGE may participate in formu-
lating the committee’s recommendation to
award a grant to a researcher at another
campus of the same State university system.

Example 2: A member of the Board of Re-
gents at a State university is asked to serve
on an advisory committee established by the
Department of Health and Human Services
to consider applications for grants for
human genome research projects. An appli-
cation from another university that is part
of the same State system will be reviewed by
the committee. Unless he receives an indi-
vidual waiver under section 208(b)(1) or (b)(3),
the advisory committee member may not
participate in matters affecting the second
university that is part of the State system
because as a member of the Board of Re-
gents, he has duties and responsibilities that
affect the entire State educational system.

(d) Exemptions for financial interests
arising from Federal Government employ-
ment or from Social Security or veterans’
benefits. An employee may participate
in any particular matter where the dis-
qualifying financial interest arises
from Federal Government or Federal
Reserve Bank salary or benefits, or
from Social Security or veterans’ bene-
fits, except an employee may not:

(1) Make determinations that indi-
vidually or specially affect his own sal-
ary and benefits; or

(2) Make determinations, requests, or
recommendations that individually or
specially relate to, or affect, the salary
or benefits of any other person speci-
fied in section 208.

Example 1: An employee of the Office of
Management and Budget may vigorously and
energetically perform the duties of his posi-
tion even though his outstanding perform-
ance would result in a performance bonus or
other similar merit award.
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Example 2: A policy analyst at the Defense
Intelligence Agency may request promotion
to another grade or salary level. However,
the analyst may not recommend or approve
the promotion of her general partner to the
next grade.

Example 3: An engineer employed by the
National Science Foundation may request
that his agency pay the registration fees and
appropriate travel expenses required for him
to attend a conference sponsored by the En-
gineering Institute of America. However, the
employee may not approve payment of his
own travel expenses and registration fees un-
less he has been delegated, in advance, au-
thority to make such approvals in accord-
ance with agency policy.

Example 4: A GS-14 attorney at the Depart-
ment of Justice may review and make com-
ments about the legal sufficiency of a bill to
raise the pay level of all Federal employees
paid under the General Schedule even though
her own pay level, and that of her spouse
who works at the Department of Labor,
would be raised if the bill were to become
law.

Example 5: An employee of the Department
of Veterans Affairs (VA) may assist in draft-
ing a regulation that will provide expanded
hospital benefits for veterans, even though
he himself is a veteran who would be eligible
for treatment in a hospital operated by the
VA.

Example 6: An employee of the Office of
Personnel Management may participate in
discussions with various health insurance
providers to formulate the package of bene-
fits that will be available to Federal employ-
ees who participate in the Government’s
Federal Employees Health Benefits Program,
even though the employee will obtain health
insurance from one of these providers
through the program.

Example 7: An employee of the Federal Sup-
ply Service Division of the General Services
Administration (GSA) may participate in
GSA’s evaluation of the feasibility of
privatizing the entire Federal Supply Serv-
ice, even though the employee’s own position
would be eliminated if the Service were
privatized.

Example 8: Absent an individual waiver
under section 208(b)(1), the employee in the
preceding example could not participate in
the implementation of a GSA plan to create
an employee-owned private corporation
which would carry out Federal Supply Serv-
ice functions under contract with GSA. Be-
cause implementing the plan would result
not only in the elimination of the employee’s
Federal position, but also in the creation of
a new position in the new corporation to
which the employee would be transferred,
the employee would have a disqualifying fi-
nancial interest in the matter arising from
other than Federal salary and benefits, or
Social Security or veterans benefits.
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Example 9: A career member of the Senior
Executive Service (SES) at the Internal Rev-
enue Service (IRS) may serve on a perform-
ance review board that makes recommenda-
tions about the performance awards that will
be awarded to other career SES employees at
the IRS. The amount of the employee’s own
SES performance award would be affected by
the board’s recommendations because all
SES awards are derived from the same lim-
ited pool of funds. However, the employee’s
activities on the board involve only rec-
ommendations, and not determinations that
individually or specially affect his own
award. Additionally, 5 U.S.C. 5384(c)(2) re-
quires that a majority of the board’s mem-
bers be career SES employees.

Example 10: In carrying out a reorganiza-
tion of the Office of General Counsel (OGC)
of the Federal Trade Commission, the Dep-
uty General Counsel is asked to determine
which of five Senior Executive Service (SES)
positions in the OGC to abolish. Because her
own position is one of the five SES positions
being considered for elimination, the matter
is one that would individually or specially
affect her own salary and benefits and, there-
fore, the Deputy may not decide which posi-
tion should be abolished.

NOTE TO PARAGRAPH (d): This exemption
does not permit an employee to take any ac-
tion in violation of any other statutory or
regulatory requirement, such as the prohibi-
tion on the employment of relatives at 5
U.S.C. 3110.

(e) Commercial discount and incentive
programs. An employee may participate
in any particular matter affecting the
sponsor of a discount, incentive, or
other similar benefit program if the
disqualifying financial interest arises
because of participation in the pro-
gram, provided:

(1) The program is open to the gen-
eral public; and

(2) Participation in the program in-
volves no other financial interest in
the sponsor, such as stockholding.

Example 1: An attorney at the Pension Ben-
efit Guaranty Corporation who is a member
of a frequent flier program sponsored by
Alpha Airlines may assist in an action
against Alpha for failing to make required
payments to its employee pension fund, even
though the agency action will cause Alpha to
disband its frequent flier program.

(f) Mutual insurance companies. An
employee may participate in any par-
ticular matter affecting a mutual in-
surance company if the disqualifying
financial interest arises because of an
interest as a policyholder, unless the
matter would affect the company’s
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ability to pay claims required under
the terms of the policy or to pay the
cash value of the policy.

Example 1: An administrative law judge at
the Department of Labor receives dividends
from a mutual insurance company which he
takes in the form of reduced premiums on
his life insurance policy. The amount of the
dividend is based upon the company’s overall
profitability. Nevertheless, he may preside
in a Department hearing involving a major
corporation insured by the same company
even though the insurance company will
have to pay the corporation’s penalties and
other costs if the Department prevails in the
hearing.

Example 2: An employee of the Department
of Justice is assigned to prosecute a case in-
volving the fraudulent practices of an issuer
of junk bonds. While developing the facts
pertinent to the case, the employee learns
that the mutual life insurance company from
which he holds a life insurance policy has in-
vested heavily in these junk bonds. If the
Government succeeds in its case, the bonds
will be worthless and the corresponding de-
cline in the insurance company’s invest-
ments will impair the company’s ability to
pay claims under the policies it has issued.
The employee may not continue assisting in
the prosecution of the case unless he obtains
an individual waiver pursuant to section
208(b)(1).

(g) Exemption for employment interests
of special Government employees serving
on advisory committees. A special Gov-
ernment employee serving on an advi-
sory committee within the meaning of
the Federal Advisory Committee Act (b
U.S.C. app.) may participate in any
particular matter of general applica-
bility where the disqualifying financial
interest arises from his non-Federal
employment or non-Federal prospec-
tive employment, provided that the
matter will not have a special or dis-
tinct effect on the employee or em-
ployer other than as part of a class.
For purposes of this paragraph, ‘‘dis-
qualifying financial interest’ arising
from non-Federal employment does not
include the interests of a special Gov-
ernment employee arising from the
ownership of stock in his employer or
prospective employer.

Example 1: A chemist employed by a major
pharmaceutical company has been appointed
to serve on an advisory committee estab-
lished to develop recommendations for new
standards for AIDS vaccine trials involving
human subjects. Even though the chemist’s
employer is in the process of developing an
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experimental AIDS vaccine and therefore
will be affected by the new standards, the
chemist may participate in formulating the
advisory committee’s recommendations. The
chemist’s employer will be affected by the
new standards only as part of the class of all
pharmaceutical companies and other re-
search entities that are attempting to de-
velop an AIDS vaccine.

Example 2: The National Cancer Institute
(NCI) has established an advisory committee
to evaluate a university’s performance of an
NCI grant to study the efficacy of a newly
developed breast cancer drug. An employee
of the university may not participate in the
evaluation of the university’s performance
because it is not a matter of general applica-
bility.

Example 3: An engineer whose principal em-
ployment is with a major Department of De-
fense (DOD) contractor is appointed to serve
on an advisory committee established by
DOD to develop concepts for the next genera-
tion of laser-guided missiles. The engineer’s
employer, as well as a number of other simi-
lar companies, has developed certain missile
components for DOD in the past, and has the
capability to work on aspects of the newer
missile designs under consideration by the
committee. The engineer owns $20,000 worth
of stock in his employer. Because the exemp-
tion for the employment interests of special
Government employees serving on advisory
committees does not extend to financial in-
terests arising from the ownership of stock,
the engineer may not participate in com-
mittee matters affecting his employer unless
he receives an individual waiver under sec-
tion 208(b)(1) or (b)(3), or determines whether
the exemption for interests in securities at
§2640.202(b) applies.

(h) Directors of Federal Reserve Banks.
A Director of a Federal Reserve Bank
or a branch of a Federal Reserve Bank
may participate in the following mat-
ters, even though they may be par-
ticular matters in which he, or any
other person specified in section 208(a),
has a disqualifying financial interest:

(1) Establishment of rates to be
charged for all advances and discounts
by Federal Reserve Banks;

(2) Consideration of monetary policy
matters, regulations, statutes and pro-
posed or pending legislation, and other
matters of broad applicability intended
to have uniform application to banks
within the Reserve Bank district;

(3) Approval or ratification of exten-
sions of credit, advances or discounts
to a depository institution that has not
been determined to be in a hazardous
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financial condition by the President of
the Reserve Bank; or

(4) Approval or ratification of exten-
sions of credit, advances or discounts
to a depository institution that has
been determined to be in a hazardous
financial condition by the President of
the Reserve Bank, provided that the dis-
qualifying financial interest arises
from the ownership of stock in, or serv-
ice as an officer, director, trustee, gen-
eral partner or employee, of an entity
other than the depository institution,
or its parent holding company or sub-
sidiary of such holding company.

(1) Medical products. A special Govern-
ment employee serving on an advisory
committee within the meaning of the
Federal Advisory Committee Act (b
U.S.C. app.) may participate in Federal
advisory committee matters con-
cerning medical products if the dis-
qualifying financial interest arises
from:

(1) Employment with a hospital or
other similar medical facility whose
only interest in the medical product or
device is purchase of it for use by, or
sale to, its patients; or

(2) The use or prescription of medical
products for patients.

(j) Nonvoting members of standing tech-
nical advisory committees established by
the Food and Drug Administration. A
special Government employee serving
as a nonvoting representative member
of an advisory committee established
by the Food and Drug Administration
pursuant to the requirements of the
Federal Advisory Committee Act (b
U.S.C. app.) and appointed under a
statutory authority requiring the ap-
pointment of representative members,
may participate in any particular mat-
ter affecting a disqualifying financial
interest in the class which the em-
ployee represents. Nonvoting rep-
resentative members of Food and Drug
Administration advisory committees
are described in 21 CFR 14.80(b)(2),
14.84, 14.86, and 14.95(a).

Example 1: The FDA’s Medical Devices Ad-
visory Committee is established pursuant to
21 U.S.C. 360c(b), which requires that each
panel of the Committee include one non-
voting industry representative and one non-
voting consumer representative. An industry
representative on the Ophthalmic Devices
Panel of this Committee has been appointed
as a special Government employee, in ac-
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cordance with the procedures described at 14
CFR 14.84. The special Government employee
may participate in Panel discussions con-
cerning the premarket approval application
for a silicone posterior chamber intraocular
lens manufactured by MedInc, even though
she is employed by, and owns stock in, an-
other company that manufactures a com-
peting product. However, a consumer rep-
resentative who serves as a special Govern-
ment employee on the same Panel may not
participate in Panel discussions if he owns
$30,000 worth of stock in MedInc unless he
first obtains an individual waiver under 18
U.S.C. 208 (b)(1) or (b)(3).

(k) Employees of the Tennessee Valley
Authority. An employee of the Ten-
nessee Valley Authority (TVA) may
participate in developing or approving
rate schedules or similar matters af-
fecting the general cost of electric
power sold by TVA, if the disqualifying
financial interest arises from use of
such power by the employee or by any
other person specified in section 208(a).

(1) Exemption for financial interests of
non-Federal government employers in the
decennial census. An employee of the
Bureau of the Census at the United
States Department of Commerce, who
is also an employee of a State, local, or
tribal government, may participate in
the decennial census notwithstanding
the disqualifying financial interests of
the employee’s non-Federal govern-
ment employer in the census provided
that the employee:

(1) Does not serve in a State, local, or
tribal government position which is
filled through public election;

(2) Was hired for a temporary posi-
tion under authority of 13 U.S.C. 23;
and

(3) Is serving in a Local Census Office
or an Accuracy and Coverage Evalua-
tion function position as an enu-
merator, crew leader, or field oper-
ations supervisor.

(m) Official participation in nonprofit
organizations. An employee may Dpar-
ticipate in any particular matter where
the disqualifying financial interest is
that of a nonprofit organization in
which the employee serves (or is seek-
ing or has an arrangement to serve),
solely in an official capacity, as an of-
ficer, director or trustee.

NOTE TO PARAGRAPH (m): Nothing in this

paragraph shall be deemed independent au-
thority for an agency to assign an employee
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to serve in an official capacity with a par-
ticular nonprofit organization. Agencies will
make such determinations based on an eval-
uation of their own statutory authorities
and missions. Individual agency decisions to
permit (or not permit) an employee to serve
in an official capacity necessarily involve a
range of legal, policy, and managerial con-
siderations, and nothing in this paragraph is
intended to interfere with an agency’s dis-
cretion to assign official duties and limit
such assignments as the agency deems ap-
propriate.

[61 FR 66841, Dec. 18, 1996 as amended at 62
FR 23128, Apr. 29, 1997; 66 FR 16513, Mar. 29,
2000; 78 FR 14442, Mar. 6, 2013]

§2640.204 Prohibited financial inter-
ests.

None of the exemptions set forth in
§§2640.201, 2640.202, or 2640.203 apply to
any financial interest held or acquired
by an employee, his spouse, or minor
child in violation of a statute or agen-
cy supplemental regulation issued in
accordance with 5 CFR 2635.105, or that
is otherwise prohibited under 5 CFR
2635.403(b).

Example 1 to §2640.204: The Office of the
Comptroller of the Currency (OCC), in a reg-
ulation that supplements part 2635 of this
chapter, prohibits certain employees from
owning stock in commercial banks. If an
OCC employee purchases stock valued at
$2,000 in contravention of the regulation, the
exemption at §2640.202(a) for interests aris-
ing from the ownership of no more than
$15,000 worth of publicly traded stock will
not apply to the employee’s participation in
matters affecting the bank.

[61 FR 66841, Dec. 18, 1996, as amended at 67
FR 12446, Mar. 19, 2002]

§2640.205

Prior to taking official action in a
matter which an employee Kknows
would affect his financial interest or
the interest of another person specified
in 18 U.S.C. 208(a), an employee must
determine whether one of the exemp-
tions in §§2640.201, 2640.202, or 2640.203
would permit his action notwith-
standing the existence of the disquali-
fying interest. An employee who is un-
sure whether an exemption is applica-
ble in a particular case, should consult
an agency ethics official prior to tak-
ing action in a particular matter.

Employee responsibility.

5 CFR Ch. XVI (1-1-14 Edition)

§2640.206 Existing agency exemptions.

An employee who, prior to January
17, 1997, acted in an official capacity in
a particular matter in which he had a
financial interest, will be deemed to
have acted in accordance with applica-
ble regulations if he acted in reliance
on an exemption issued by his employ-
ing Government agency pursuant to 18
U.S.C. 208(b)(2), as in effect prior to No-
vember 30, 1989.

Subpart C—Individual Waivers

§2640.301 Waivers issued pursuant to
18 U.S.C. 208(b)(1).

(a) Requirements for issuing an indi-
vidual waiver under 18 U.S.C. 208(b)(1).
Pursuant to 18 U.S.C. 208(b)(1), an agen-
cy may determine in an individual case
that a disqualifying financial interest
in a particular matter or matters is
not so substantial as to be deemed like-
ly to affect the integrity of the em-
ployee’s services to the Government.
Upon making that determination, the
agency may then waive the employee’s
disqualification notwithstanding the
financial interest, and permit the em-
ployee to participate in the particular
matter. Waivers issued pursuant to sec-
tion 208(b)(1) should comply with the
following requirements:

(1) The disqualifying financial inter-
est, and the nature and circumstances
of the particular matter or matters,
must be fully disclosed to the Govern-
ment official responsible for appointing
the employee to his position (or other
Government official to whom authority
to issue such a waiver for the employee
has been delegated);

(2) The waiver must be issued in writ-
ing by the Government official respon-
sible for appointing the employee to
his position (or other Government offi-
cial to whom the authority to issue
such a waiver for the employee has
been delegated);

(3) The waiver should describe the
disqualifying financial interest, the
particular matter or matters to which
it applies, the employee’s role in the
matter or matters, and any limitations
on the employee’s ability to act in such
matters;

(4) The waiver shall be based on a de-
termination that the disqualifying fi-
nancial interest is not so substantial as
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