
65 

National Marine Fisheries Service/NOAA, Commerce § 216.105 

marine mammals that are expected to 
be present while conducting activities 
and suggested means of minimizing 
burdens by coordinating such reporting 
requirements with other schemes al-
ready applicable to persons conducting 
such activity. Monitoring plans should 
include a description of the survey 
techniques that would be used to deter-
mine the movement and activity of 
marine mammals near the activity 
site(s) including migration and other 
habitat uses, such as feeding. Guide-
lines for developing a site-specific mon-
itoring plan may be obtained by writ-
ing to the Director, Office of Protected 
Resources; and 

(14) Suggested means of learning of, 
encouraging, and coordinating research 
opportunities, plans, and activities re-
lating to reducing such incidental tak-
ing and evaluating its effects. 

(b)(1) The Assistant Administrator 
shall determine the adequacy and com-
pleteness of a request and, if deter-
mined to be adequate and complete, 
will begin the public review process by 
publishing in the FEDERAL REGISTER ei-
ther: 

(i) A proposed incidental harassment 
authorization; or 

(ii) A notice of receipt of a request 
for the implementation or re-
implementation of regulations gov-
erning the incidental taking. 

(2) Through notice in the FEDERAL 
REGISTER, newspapers of general cir-
culation, and appropriate electronic 
media in the coastal areas that may be 
affected by such activity, NMFS will 
invite information, suggestions, and 
comments for a period not to exceed 30 
days from the date of publication in 
the FEDERAL REGISTER. All informa-
tion and suggestions will be considered 
by the National Marine Fisheries Serv-
ice in developing, if appropriate, the 
most effective regulations governing 
the issuance of letters of authorization 
or conditions governing the issuance of 
an incidental harassment authoriza-
tion. 

(3) Applications that are determined 
to be incomplete or inappropriate for 
the type of taking requested, will be re-
turned to the applicant with an expla-
nation of why the application is being 
returned. 

(c) The Assistant Administrator shall 
evaluate each request to determine, 
based upon the best available scientific 
evidence, whether the taking by the 
specified activity within the specified 
geographic region will have a neg-
ligible impact on the species or stock 
and, where appropriate, will not have 
an unmitigable adverse impact on the 
availability of such species or stock for 
subsistence uses. If the Assistant Ad-
ministrator finds that the mitigating 
measures would render the impact of 
the specified activity negligible when 
it would not otherwise satisfy that re-
quirement, the Assistant Adminis-
trator may make a finding of neg-
ligible impact subject to such miti-
gating measures being successfully im-
plemented. Any preliminary findings of 
‘‘negligible impact’’ and ‘‘no 
unmitigable adverse impact’’ shall be 
proposed for public comment along 
with either the proposed incidental 
harassment authorization or the pro-
posed regulations for the specific activ-
ity. 

(d) If, subsequent to the public review 
period, the Assistant Administrator 
finds that the taking by the specified 
activity would have more than a neg-
ligible impact on the species or stock 
of marine mammal or would have an 
unmitigable adverse impact on the 
availability of such species or stock for 
subsistence uses, the Assistant Admin-
istrator shall publish in the FEDERAL 
REGISTER the negative finding along 
with the basis for denying the request. 

§ 216.105 Specific regulations. 
(a) For all petitions for regulations 

under this paragraph, applicants must 
provide the information requested in 
§ 216.104(a) on their activity as a whole, 
which includes, but is not necessarily 
limited to, an assessment of total im-
pacts by all persons conducting the ac-
tivity. 

(b) For allowed activities that may 
result in incidental takings of small 
numbers of marine mammals by har-
assment, serious injury, death or a 
combination thereof, specific regula-
tions shall be established for each al-
lowed activity that set forth: 

(1) Permissible methods of taking; 
(2) Means of effecting the least prac-

ticable adverse impact on the species 
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and its habitat and on the availability 
of the species for subsistence uses; and 

(3) Requirements for monitoring and 
reporting, including requirements for 
the independent peer-review of pro-
posed monitoring plans where the pro-
posed activity may affect the avail-
ability of a species or stock for taking 
for subsistence uses. 

(c) Regulations will be established 
based on the best available informa-
tion. As new information is developed, 
through monitoring, reporting, or re-
search, the regulations may be modi-
fied, in whole or in part, after notice 
and opportunity for public review. 

§ 216.106 Letter of Authorization. 

(a) A Letter of Authorization, which 
may be issued only to U.S. citizens, is 
required to conduct activities pursuant 
to any regulations established under 
§ 216.105. Requests for Letters of Au-
thorization shall be submitted to the 
Director, Office of Protected Re-
sources. The information to be sub-
mitted in a request for an authoriza-
tion will be specified in the appropriate 
subpart to this part or may be obtained 
by writing to the above named person. 

(b) Issuance of a Letter of Authoriza-
tion will be based on a determination 
that the level of taking will be con-
sistent with the findings made for the 
total taking allowable under the spe-
cific regulations. 

(c) Letters of Authorization will 
specify the period of validity and any 
additional terms and conditions appro-
priate for the specific request. 

(d) Notice of issuance of all Letters of 
Authorization will be published in the 
FEDERAL REGISTER within 30 days of 
issuance. 

(e) Letters of Authorization shall be 
withdrawn or suspended, either on an 
individual or class basis, as appro-
priate, if, after notice and opportunity 
for public comment, the Assistant Ad-
ministrator determines that: 

(1) The regulations prescribed are not 
being substantially complied with; or 

(2) The taking allowed is having, or 
may have, more than a negligible im-
pact on the species or stock or, where 
relevant, an unmitigable adverse im-
pact on the availability of the species 
or stock for subsistence uses. 

(f) The requirement for notice and 
opportunity for public review in 
§ 216.106(e) shall not apply if the Assist-
ant Administrator determines that an 
emergency exists that poses a signifi-
cant risk to the wellbeing of the spe-
cies or stocks of marine mammals con-
cerned. 

(g) A violation of any of the terms 
and conditions of a Letter of Author-
ization or of the specific regulations 
shall subject the Holder and/or any in-
dividual who is operating under the au-
thority of the Holder’s Letter of Au-
thorization to penalties provided in the 
MMPA. 

§ 216.107 Incidental harassment au-
thorization for Arctic waters. 

(a) Except for activities that have 
the potential to result in serious injury 
or mortality, which must be authorized 
under § 216.105, incidental harassment 
authorizations may be issued, fol-
lowing a 30-day public review period, to 
allowed activities that may result in 
only the incidental harassment of a 
small number of marine mammals. 
Each such incidental harassment au-
thorization shall set forth: 

(1) Permissible methods of taking by 
harassment; 

(2) Means of effecting the least prac-
ticable adverse impact on the species, 
its habitat, and on the availability of 
the species for subsistence uses; and 

(3) Requirements for monitoring and 
reporting, including requirements for 
the independent peer-review of pro-
posed monitoring plans where the pro-
posed activity may affect the avail-
ability of a species or stock for taking 
for subsistence uses. 

(b) Issuance of an incidental harass-
ment authorization will be based on a 
determination that the number of ma-
rine mammals taken by harassment 
will be small, will have a negligible im-
pact on the species or stock of marine 
mammal(s), and will not have an 
unmitigable adverse impact on the 
availability of species or stocks for 
taking for subsistence uses. 

(c) An incidental harassment author-
ization will be either issued or denied 
within 45 days after the close of the 
public review period. 

(d) Notice of issuance or denial of an 
incidental harassment authorization 
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