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question. Where the Secretary of Com-
merce determines that an identified
nation has not taken the necessary ac-
tions to warrant receipt of a positive
certification, the Secretary of Com-
merce may recommend to the Presi-
dent that the United States prohibit
the importation of certain fish and fish
products from the identified nation or
other measures. The Secretary of Com-
merce will recommend to the President
appropriate measures, including trade
restrictive measures, to be taken
against identified nations that have
not received a positive certification, to
address the fishing activities or prac-
tices for which such nations were iden-
tified in the biennial report. The Sec-
retary of Commerce will make such a
recommendation on a case-by-case
basis in accordance with international
obligations, including the World Trade
Organization (WTO) Agreement. The
Moratorium Protection Act also au-
thorizes cooperation and assistance to
nations to take action to combat ille-
gal, unreported, or unregulated fishing,
reduce bycatch of protected living ma-
rine resources, and achieve shark con-
servation.

[78 FR 3342, Jan. 16, 2013]

§300.201 Definitions.

For the purposes of the Moratorium
Protection Act:

Bycatch means: the incidental or dis-
carded catch of protected living marine
resources or entanglement of such re-
sources with fishing gear.

Fishing vessel means: any vessel, boat,
ship, or other craft which is used for,
equipped to be used for, or of a type
which is normally used for—

(1) Fishing; or

(2) Any activity relating to fishing,
including, but not limited to, prepara-
tion, supply, storage, refrigeration,
transportation, or processing, bun-
kering or purchasing catch, or aiding
or assisting one or more vessels at sea
in the performance of such activity.

Illegal, unreported, or unregulated
(IUU) fishing means:

(1) In the case of parties to an inter-
national fishery management agree-
ment to which the United States is a
party, fishing activities that violate
conservation and management meas-
ures required under an international
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fishery management agreement to
which the United States is a party, in-
cluding but not limited to catch limits
or quotas, capacity restrictions, by-
catch reduction requirements, shark
conservation measures, and data re-

porting;
(2) In the case of non-parties to an
international fishery management

agreement to which the United States
is a party, fishing activities that would
undermine the conservation of the re-
sources managed under that agree-
ment;

(3) Overfishing of fish stocks shared
by the United States, for which there
are no applicable international con-
servation or management measures, or
in areas with no applicable inter-
national fishery management organiza-
tion or agreement, that has adverse
impacts on such stocks; or,

(4) Fishing activity that has a signifi-
cant adverse impact on seamounts, hy-
drothermal vents, cold water corals
and other vulnerable marine eco-
systems located beyond any national
jurisdiction, for which there are no ap-
plicable conservation or management
measures or in areas with no applicable
international fishery management or-
ganization or agreement.

(5) Fishing activities by foreign
flagged vessels in U.S. waters without
authorization of the United States.

International agreement means: an
agreement between two or more
States, agencies of two or more States,
or intergovernmental organizations
which is legally binding and governed
by international law.

International fishery management
agreement means: any bilateral or mul-
tilateral treaty, convention, or agree-
ment for the conservation and manage-
ment of fish.

International fishery management orga-
nization means: an international orga-
nization established by any bilateral or
multilateral treaty, convention, or
agreement for the conservation and
management of fish.

Protected living marine  resources
(PLMRs) means: non-target fish, sea
turtles, or marine mammals that are
protected under United States law or
international agreement, including the
Marine Mammal Protection Act, the
Endangered Species Act, the Shark
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Finning Prohibition Act, and the Con-
vention on International Trade in En-
dangered Species of Wild Flora and
Fauna; but they do not include species,
except sharks, that are managed under
the Magnuson-Stevens Fishery Con-
servation and Management Act, the
Atlantic Tunas Convention Act, or by
any international fishery management
agreement.

[76 FR 2024, Jan. 12, 2011, as amended at 78
FR 3342, Jan. 16, 2013]

§300.202 Identification and certifi-
cation of nations engaged in illegal,
unreported, or unregulated fishing
activities.

(a) Procedures to identify nations whose
fishing vessels are engaged in IUU fishing
(1) NMF'S will identify and list, in a bi-
ennial report to Congress, nations
whose fishing vessels are engaged, or
have been engaged at any point during
the preceding two years, in IUU fish-
ing.

(2) When determining whether to
identify a nation as having fishing ves-
sels engaged in IUU fishing, NMFS will
take into account all relevant matters,
including but not limited to the his-
tory, nature, circumstances, extent,
duration, and gravity of the IUU fish-
ing activity in question, and any meas-
ures that the nation has implemented
to address the IUU fishing activity.
NMFS will also take into account
whether an international fishery man-
agement organization exists with a
mandate to regulate the fishery in
which the IUU activity in question
takes place. If such an organization ex-
ists, NMFS will consider whether the
relevant international fishery manage-
ment organization has adopted meas-
ures that are effective at addressing
the IUU fishing activity in question
and, if the nation whose fishing vessels
are engaged, or have been engaged, in
IUU fishing is a party to, or maintains
cooperating status with, the organiza-
tion. NMFS will also take into account
any actions taken or on-going pro-
ceedings by the United States and/or
flag State to address the IUU fishing
activity of concern as well as the effec-
tiveness of such actions.

(b) Notification of nations identified as
having fishing vessels engaged in IUU
fishing. Upon identifying a mnation
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whose vessels have been engaged in
IUU fishing activities in the biennial
report to Congress, the Secretary of
Commerce will notify the President of
such identification. Within 60 days
after submission of the biennial report
to Congress, the Secretary of Com-
merce, acting through or in consulta-
tion with the Secretary of State, will:

(1) Notify nations that have been
identified in the biennial report as hav-
ing fishing vessels that are currently
engaged, or were engaged at any point
during the preceding two calendar
years, in IUU fishing activities;

(2) Notify identified nations of the re-
quirements under the Moratorium Pro-
tection Act and this subpart; and

(3) Notify any relevant international
fishery management organization of
actions taken by the United States to
identify nations whose fishing vessels
are engaged in IUU fishing and initiate
consultations with such nations.

(c) Consultation with nations identified
as having fishing vessels engaged in IUU
fishing. Within 60 days after submission
of the biennial report to Congress, the
Secretary of Commerce, acting through
or in cooperation with the Secretary of
State, will initiate consultations with
nations that have been identified in the
biennial report for the purpose of en-
couraging such nations to take appro-
priate corrective action with respect to
the IUU fishing activities described in
the biennial report.

(d) Procedures to certify nations identi-
fied as having fishing vessels engaged in
IUU fishing. Each nation that is identi-
fied as having fishing vessels engaged
in IUU fishing shall receive either a
positive or a mnegative -certification
from the Secretary of Commerce, and
this certification will be published in
the biennial report to Congress. A posi-
tive certification indicates that a na-
tion has taken appropriate corrective
action to address the IUU fishing activ-
ity described in the biennial report. A
negative certification indicates that a
nation has not taken appropriate cor-
rective action.

(1) The Secretary of Commerce shall
issue a positive certification to an
identified nation upon making a deter-
mination that such nation has taken
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