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the effects determination, which shall 
meet the requirements of § 402.14(i), and 
as modified adopting the effects deter-
mination, and shall provide a detailed 
explanation of the scientific and com-
mercial data and rationale supporting 
any modification it makes; or 

(iii) The Service will provide EPA a 
draft of a biological opinion finding 
that the FIFRA action is likely to 
jeopardize the continued existence of a 
listed species or result in the destruc-
tion or adverse modification of critical 
habitat, and describing any reasonable 
and prudent alternatives if available. 

(2) If the Service acts under para-
graphs (c)(1)(ii) or (c)(1)(iii) of this sec-
tion, EPA shall, on request from an ap-
plicant, provide the applicant a copy of 
the draft written statement or draft bi-
ological opinion received from the 
Service. The Service shall at the re-
quest of EPA or an applicant discuss 
with EPA and the applicant the Serv-
ice’s review and evaluation under this 
section, and the basis for its findings. 
EPA and any applicant may submit 
written comments to the Service with-
in 30 days after EPA receives the draft 
written statement or opinion from the 
Service unless the Service, EPA and 
any applicant agree to an extended 
deadline consistent with section 7(b)(1) 
of the Act. 

(3) The Service will issue a final writ-
ten statement or final biological opin-
ion within 45 days after EPA receives 
the draft statement or opinion from 
the Service unless the deadline is ex-
tended under section 7(b)(1) of the Act. 

(d) Opinion of the Secretary. The writ-
ten statement or opinion by the Serv-
ice under paragraphs (c)(1) or (c)(3) of 
this section shall constitute the opin-
ion of the Secretary and the incidental 
take statement, reasonable and pru-
dent measures, and terms and condi-
tions under section 7(b) of the Act. 

(e) Delegation of Authority for Service 
decisions. Any written statement modi-
fying an effects determination or any 
biological opinion issued under this 
section shall be signed by the Service 
Director and such authority may not 
be delegated below the level of Assist-
ant Director for Endangered Species 
(FWS) or Director of Office of Pro-
tected Resources (NOAA Fisheries). 

§ 402.47 Special consultation proce-
dures for complex FIFRA actions. 

(a) Successive effects determinations. If 
EPA determines after conferring with 
the Service that consultation on a 
FIFRA action will be unusually com-
plex due to factors such as the geo-
graphic area or number of species that 
may be affected by the action, EPA 
may address the effects of the action 
through successive effects determina-
tions under this subpart addressing 
groupings or categories of species or 
habitats as established by EPA. EPA 
may initiate consultation based upon 
each such effects determination using 
the procedure in § 402.46(a), and the pro-
visions of § 402.46(b) and (c) shall apply 
to any such consultation. When con-
sultation is conducted under this sec-
tion, the written statement or opinion 
provided by the Service under § 402.46(c) 
constitutes a partial biological opinion 
as to the species or habitats that are 
the subject of the consultation. While 
not constituting completion of con-
sultation under section 7(a)(2), EPA re-
tains authority to use such a partial 
biological opinion along with other 
available information in making a 
finding under section 7(d) of the Act. 

(b) Opinion of the Secretary. After con-
clusion of all consultation on the 
FIFRA action, the partial biological 
opinions issued under paragraph (a) of 
this section shall then collectively con-
stitute the opinion of the Secretary 
and the incidental take statement, rea-
sonable and prudent measures, and 
terms and conditions under section 7(b) 
of the Act except to the extent a par-
tial biological opinion is modified by 
the Service in accordance with the pro-
cedures in § 402.46(c). The Service shall 
so advise EPA in writing upon issuance 
of the last partial biological opinion 
for the consultation. 

§ 402.48 Conference on proposed spe-
cies or proposed critical habitat. 

EPA may employ the procedures de-
scribed in § 402.10 to confer on any spe-
cies proposed for listing or any habitat 
proposed for designation as critical 
habitat. For the purposes of § 402.10(d), 
the procedures in § 402.46 are a permis-
sible form of formal consultation. 
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