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presiding officer(s). In any event, the 
final determinations by the state agen-
cy must be made solely on the basis of 
the record developed at the hearing. 
The state agency in making its final 
determinations, and/or presiding offi-
cer(s) in making his (their) rec-
ommended determinations, may not 
rely on oral or written evidence which 
was not presented at the hearing and 
made available to the parties for cross- 
examination and rebuttal testimony. 
Any such oral or written information 
transmitted to the presiding officer(s) 
or other members of the state agency 
responsible for the final determina-
tions shall be treated as ex parte com-
munications and may not be considered 
part of the record for decision. 

(2) The state agency shall make final 
determinations of the issues set forth 
in paragraph (c) of this section and 
shall include in its statement of final 
determinations a statement of findings 
and conclusions and the reasons or 
basis therefor. 

(3) The state agency shall advise the 
Service and the public of its final de-
terminations and shall provide access 
to or copies of its decision document 
and Hearing Record. 

(h) Judicial review. The state agency’s 
final determinations after a hearing 
must be supported by substantial evi-
dence in the record of the hearing. Op-
portunity for judicial review of the 
state agency’s final determinations 
must be available under state law. The 
scope of judicial review shall be equiva-
lent to that provided for in 5 U.S.C. 
706(2) (A) through (E). 

§ 403.05 State and Federal responsibil-
ities after transfer of management 
authority. 

(a) After determinations required by 
section 403.04 of this part have been 
made in respect to a species whose 
range extends beyond the territorial 
waters of the state, the state shall not 
exercise management authority until a 
cooperative allocation agreement with 
the Secretary has been signed and the 
Service has transferred management 
authority pursuant to § 403.03(h). The 
cooperative allocation agreement shall 
provide procedures for allocating, on a 
timely basis, the maximum amount of 
take as determined by the state pursu-

ant to § 403.04 of this part. Such alloca-
tion shall give first priority to inci-
dental take within the zone described 
in section 3(14)(B) of the Act as pro-
vided for under section 101(a) of the 
Act, except that in the case of Alaska, 
first priority shall be given to subsist-
ence use. 

(b) For those species to which para-
graph (a) of this section applies, the 
state may request the Service to regu-
late the taking of the species within 
the zone described in section 3(14)(B) of 
the Act for subsistence uses and/or 
hunting in a manner consistent with 
the regulation by the state of such tak-
ing within the state. If such a request 
is made, the Service shall adopt and 
enforce within such zone, such of the 
state’s regulatory provisions as the 
Service considers to be consistent with 
the administration within such zone of 
section 101(a) of the Act. 

(c) If management authority for a 
species has been transferred to a state 
pursuant to this subpart, the Service 
shall provide to the state an oppor-
tunity to review all requests for per-
mits to remove live animals from habi-
tat within the state for scientific re-
search or public display purposes. If 
the state finds that issuance of the per-
mit would not be consistent with its 
management program for the species: 

(1) The state shall so inform the 
Service, together with the reasons for 
such finding, within 30 days of its re-
ceipt of the application, and the Serv-
ice shall not issue the permit; and 

(2) The Service shall provide to the 
permit applicant and the state an op-
portunity to adjust the permit applica-
tion or otherwise reconcile it with the 
state management program for the spe-
cies. 

(d) After management of a species 
has been transferred to the state, state 
and Federal authorities shall cooperate 
to the maximum extent practicable in 
conserving the species of marine mam-
mals. 

§ 403.06 Monitoring and review of 
State management program. 

(a) The Service has responsibility to 
monitor and review implementation of 
all state management programs ap-
proved pursuant to this part. 
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(b) In order to facilitate such review, 
each state to which management au-
thority has been transferred shall sub-
mit an annual report, not later than 
120 days after the close of such state’s 
first full fiscal or calendar year fol-
lowing the effective date of the Serv-
ice’s approval of the State manage-
ment program, and at the same time 
each following year, or at such other 
time as may be agreed upon. The repot 
shall contain the following information 
current for each reporting period: 

(1) Any changes in the state laws 
which comprise those aspects of the 
state management program submitted 
pursuant to § 403.03(b), and, in the case 
of Alaska, § 403.03(d), of this part; 

(2) Pertinent new data on the marine 
mammal species or the marine eco-
systems in question including a sum-
mary of the status, trend and general 
health of the species; 

(3) A summary of available informa-
tion relating to takings under the state 
management program; 

(4) A summary of state actions to 
protect species’ habitat; 

(5) A summary of all state research 
activity on the species; 

(6) Any significant changes in the in-
formation provided with the original 
request for transfer of management au-
thority; 

(7) A summary of enforcement activ-
ity; 

(8) A summary of budget and staffing 
levels for the marine mammal activi-
ties in the categories of research, man-
agement and enforcement; 

(9) Any other information which the 
Service may request, consistent with 
the Act as amended, or which the state 
deems necessary or advisable to facili-
tate review by the Service of state 
management of the species. 

(c) Each state having an approved 
management program shall file a re-
port, in a timely manner, not to exceed 
45 days from the occurrence of any of 
the following: 

(1) Any change in a relevant state 
law (amendments, repealers, or new 
legislation or regulations or judicial 
precedent) as submitted pursuant to 
paragraphs (b)(2) through (b)(5), and in 
the case of Alaska, paragraph (d), of 
§ 403.03 of this part that may impair the 

State’s ability to implement the pro-
gram; 

(2) Any significant natural or man-
made occurrence or any new scientific 
information that may warrant recon-
sideration of the determinations made 
pursuant to § 403.04 of this part. 

(d) All components of the state re-
quest for transfer of management au-
thority, as well as annual reports sub-
mitted under paragraph (b) of this sec-
tion and any reports submitted under 
paragraph (c) of this section, shall be 
available for inspection and copying at 
the Office of the Chief, Division of 
Wildlife Management, U.S. Fish and 
Wildlife Service, Department of the In-
terior, Washington, DC 20240, or, as ap-
propriate, at the Office of Protected 
Species and Habitat Conservation, Na-
tional Marine Fisheries Service, Na-
tional Oceanic and Atmospheric Ad-
ministration, Department of Com-
merce, Washington, DC 20235, and at 
the appropriate Service’s regional of-
fice. 

§ 403.07 Revocation and return of 
State management authority. 

(a) Revocation of management. The 
Service shall have responsibility to re-
view management of a species trans-
ferred to a state under this part and to 
determine whether or not the imple-
mentation of the state management 
program continues to comply with the 
requirements of the Act, this part and 
the state’s approved management pro-
gram. 

(1) Upon receipt of any substantial 
factual information suggesting that 
the state management program is not 
being implemented or is being imple-
mented in a manner inconsistent with 
the Act, this part, or the state’s ap-
proved management program, the 
Service shall, as soon as practicable 
but not later than 30 days after receipt, 
determine whether or not the state 
continues to comply with the require-
ments of the Act, this part and the 
state’s approved management program. 

(2) Whenever pursuant to a review as 
specified in paragraph (a)(1) of this sec-
tion, the Service determines that any 
substantial aspect of the state manage-
ment program is not in compliance 
with the requirements of the Act, this 
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