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§635.50

Subpart E—International Port
Inspection

§635.50 Basis and purpose.

The regulations in this subpart im-
plement the ICCAT port inspection
scheme. The text of the ICCAT port in-
spection scheme may be obtained from
NMFS.

§635.51 Authorized officer.

For the purposes of this subpart, an
authorized officer is a person appointed
by an ICCAT contracting party to
serve as an authorized inspector for
ICCAT, and who possesses identifica-
tion issued by the authorized officer’s
national government.

§635.52 Vessels subject to inspection.

(a) All U.S. fishing vessels or vessels
carrying fish species subject to regula-
tion pursuant to a recommendation of
ICCAT, and their catch, gear, and rel-
evant documents, including fishing
logbooks and cargo manifests, are sub-
ject to inspection under this subpart to
verify compliance with ICCAT meas-
ures by an authorized officer when
landing or transshipping tuna or when
making a port call at a port of any
ICCAT contracting party.

(b) A vessel, or a vessel carrying fish
species subject to regulation pursuant
to a recommendation of ICCAT, that is
registered by any of the ICCAT con-
tracting parties, and the vessel’s catch,
gear, and relevant documents, includ-
ing fishing logbooks and cargo mani-
fests, are subject to inspection under
this subpart to verify compliance with
ICCAT measures when landing or
transshipping regulated species or
when making a port call in the United
States.

(c) The master of a vessel, or a vessel
carrying fish species subject to regula-
tion pursuant to a recommendation of
ICCAT, must cooperate with an author-
ized officer during the conduct of an in-
spection in national and foreign ports.
Inspections will be carried out so that
the vessel suffers minimum inter-
ference and inconvenience, and so that
degradation of the quality of catch is
avoided.
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§635.53 Reports.

(a) Apparent violations shall be re-
ported by the authorized officer on a
standardized ICCAT form or form pro-
duced by the national government
which collects the same quality of in-
formation. The authorized officer must
sign the form in the presence of the
master of the vessel, who is entitled to
add or have added to the report any ob-
servations, and to add his own signa-
ture. The authorized officer should
note in the vessel’s log that the inspec-
tion has been made.

(b) Copies of the report form must be
sent to the flag state of the vessel and
to the ICCAT Secretariat within 10
days. Flag states will consider and act
on reports of apparent violations by
foreign inspectors on a similar basis as
the reports of their national inspectors
in accordance with their national legis-
lation. The vessel’s flag state will no-
tify ICCAT of actions taken to address
the violation.

Subpart F—Enforcement

§635.69 Vessel monitoring systems.

(a) Applicability. To facilitate en-
forcement of time/area and fishery clo-
sures, an owner or operator of a com-
mercial vessel permitted, or required
to be permitted, to fish for Atlantic
HMS under §635.4 and that fishes with
pelagic or bottom longline or gillnet
gear, is required to install a NMFS-ap-
proved enhanced mobile transmitting
unit (E-MTU) vessel monitoring sys-
tem (VMS) on board the vessel and op-
erate the VMS unit under the cir-
cumstances listed in paragraphs (a)(1)
thorugh (a)(4) of this section. For pur-
poses of this section, a NMFS-approved
E-MTU VMS is one that has been ap-
proved by NMFS as satisfying its type
approval listing for E-MTU VMS units.
Those requirements are published in
the FEDERAL REGISTER and may be up-
dated periodically.

(1) Whenever the vessel has pelagic
longline gear on board;

(2) Whenever a vessel issued a di-
rected shark LAP, has bottom longline
gear on board, is located between 33°00
N. lat. and 36°30" N. lat., and the mid-
Atlantic shark closed area is closed as
specified in §635.21(d)(1); or
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(3) Whenever a vessel issued a di-
rected shark LAP has gillnet gear on
board from November 15-April 15.

(4) A vessel is considered to have pe-
lagic longline gear on board, for the
purposes of this section, when gear as
specified at §635.21(c) is on board. A
vessel is considered to have bottom
longline gear on board, for the purposes
of this section, when gear as specified
at §635.21(d) is on board. A vessel is
considered to have gillnet gear on
board, for the purposes of this section,
when gillnet, as defined in §600.10, is on
board a vessel that has been issued a
shark LAP.

(b) Hardware specifications. The VMS
hardware must be approved by NMFS
and must be able to perform all NMFS
required functions. NMFS will file with
the Office of the Federal Register for
publication notification listing the
specifications for approved VMS units.
As necessary, NMFS will make addi-
tions and/or amendments to the VMS
hardware type approval list to account
for changes in specifications or new
products offered by manufacturers.
NMFS will file with the Office of the
Federal Register for publication notifi-
cation listing such additions and/or
amendments.

(c) Communications specifications. The
communications service provider must
be approved by NMFS and must be able
to provide all NMFS required func-
tions. NMFS will file with the Office of
the Federal Register for publication
notification listing the specifications
for approved VMS communications
service providers. As necessary, NMFS
will make additions and/or amend-
ments to the VMS communications
service providers type approval list to
account for changes in specifications
or new services offered by communica-
tions providers. NMFS will file with
the Office of the Federal Register for
publication notification listing such
additions and/or amendments.

(d) Installation and activation. Only an
E-MTU VMS that has been approved by
NMFS for Atlantic HMS Fisheries may
be used. Any VMS unit must be in-
stalled by a qualified marine elec-
trician. When any NMFS-approved E-
MTU VMS is installed and activated or
reinstalled and reactivated, the vessel
owner or operator must—

§635.69

(1) Follow procedures indicated on a
NMFS-approved installation and acti-
vation checklist for the applicable fish-
ery, which is available from NMF'S;

(2) Submit to NMFS a statement cer-
tifying compliance with the checklist,
as prescribed on the checklist; and,

(3) Submit to NMFS the checklist,
completed by a qualified marine elec-
trician. Vessels fishing prior to NMFS’
receipt of the completed checklist and
compliance certification statement
will be in violation of the VMS require-
ment.

(e) Operation.—(1) Owners or opera-
tors of vessels subject to requirements
specified in paragraph (a) of this sec-
tion must ensure the VMS unit is on so
that it will submit automatic position
reports every hour, 24 hours a day. Ex-
cept as otherwise noted in this para-
graph (e)(1), the VMS unit must always
be on, operating and reporting without
interruption, and NMFS enforcement
must receive hourly position reports
without interruption. No person may
interfere with, tamper with, alter,
damage, disable, or impede the oper-
ation of a VMS unit, or attempt any of
the same. Vessels fishing outside the
geographic area of operation of the in-
stalled VMS will be in violation of the
VMS requirement. Owners of vessels
may request a documented power down
exemption from NMFS enforcement if
the vessel will not be fishing for an ex-
tended period of time. The request
must describe the reason an exemption
is being requested; the location of the
vessel during the time an exemption is
sought; the exact time period for which
an exemption is needed (i.e., the time
the VMS signal will be turned off and
turned on again); and sufficient infor-
mation to determine that a power
down exemption is appropriate. Ap-
proval of a power down must be docu-
mented and will be granted, at the dis-
cretion of NMFS enforcement, only in
certain circumstances (e.g., when the
vessel is going into dry dock for re-
pairs, or will not be fishing for an ex-
tended period of time).

(2) Hailing out. Prior to departure for
each trip, a vessel owner or operator
must initially report to NMFS declar-
ing any highly migratory species the
vessel will target on that trip and the
specific type(s) of fishing gear that will
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be on board the vessel, using NMFS-de-
fined gear codes. If the vessel owner or
operator participates in multiple HMS
fisheries, or possesses multiple fishing
gears on board the vessel, the vessel
owner or operator must submit mul-
tiple electronic reports to NMFS. If,
during the trip, the vessel switches to
a gear type or species group not re-
ported on the initial declaration, an-
other declaration must be submitted
before this fishing begins. This infor-
mation must be reported to NMFS
using an attached VMS terminal or
using another method as instructed by
NMFS enforcement.

(3) Hailing in. A vessel owner or oper-
ator must report advance notice of
landing to NMFS. For the purposes of
this paragraph (e)(3), landing means to
arrive at a dock, berth, beach, seawall,
or ramp. The vessel owner or operator
is responsible for ensuring that NMFS
is contacted at least 3 hours and no
more than 12 hours in advance of land-
ing regardless of trip duration. This in-
formation must be reported to NMFS
using an attached VMS terminal and
must include the date, approximate
time, and location of landing.

(4) [Reserved]

() Vessel owners or operators that
decide not to fish for or retain HMS for
a period of time encompassing two or
more trips may follow the require-
ments of this paragraph (e)(5) in lieu of
paragraphs (e)(2) and (e)(3) of this sec-
tion.

(i) If a vessel owner or operator de-
cides not to fish for or retain HMS for
a period of time encompassing two or
more trips, that owner or operator may
choose to ‘‘declare out’ of the fishery.
To ‘‘declare out,” the vessel owner or
operator must contact NMFS using an
attached VMS terminal to indicate the
operator does not plan to fish for or re-
tain HMS. By ‘‘declaring out’ of the
HMS fishery, the vessel owner or oper-
ator is exempt from the requirements
of paragraphs (e)(2) and (e)(3) of this
section, unless the circumstances de-
scribed in paragraph (e)(5)(ii) of this
section apply, but must still comply
with all other HMS regulations that
are applicable to the vessel including
area and gear closures.

(ii) If a vessel owner or operator has
advised NMFS that it will not be fish-
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ing for or retaining HMS as described
in paragraph (e)(5)(i) of this section,
but incidentally catches and retains
any HMS while fishing, the vessel
owner is required to change the target
species declaration and advise NMF'S,
as described in paragraph (e)(2) of this
section while at sea before landing
with any HMS. The vessel must also re-
port advance notice of landing to
NMFS as described in paragraph (e)(3)
of this section.

(iii) Once the vessel owner or oper-
ator changes the declaration per para-
graph (e)(b)(ii) of this section, that ves-
sel is assumed to be fishing under the
requirements of paragraphs (e)(1)
through (e)(3) of this section until the
vessel owner or operator makes an-
other declaration under paragraph
(e)(b) of this section.

(f) Interruption. When the vessel oper-
ator is aware that transmission of
automatic position reports has been in-
terrupted, or when notified by NMFS
that automatic position reports are not
being received, the vessel operator
must contact NMFS and follow the in-
structions given. Such instructions
may include but are not limited to
manually communicating to a location
designated by NMFS the vessel’s posi-
tion or returning to port until the VMS
is operable.

(g) Repair and replacement. After a
fishing trip during which interruption
of automatic position reports has oc-
curred, the vessel’s owner or operator
must have a qualified marine elec-
trician replace or repair the VMS unit
prior to the vessel’s next trip. Repair
or reinstallation of a VMS unit or in-
stallation of a replacement, including
change of communications service pro-
vider, shall be in accordance with the
installation and activation require-
ments specified at §635.69(d) of this
part.

(h) Access. As a condition to obtain-
ing a LAP for Atlantic swordfish,
sharks, or tunas, all vessel owners or
operators using pelagic or bottom
longline or gillnet gear, subject to the
VMS provisions of this section must
allow NMFS, the USCG, and their au-
thorized officers and designees access
to the vessel’s position data obtained
from the VMS at the time of or after
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its transmission to the vendor or re-
ceiver, as the case may be.

[64 FR 29135, May 28, 1999, as amended at 64
FR 37705, July 13, 1999; 656 FR 47238, Aug. 1,
2000; 68 FR 45169, Aug. 1, 2003; 68 FR 74788,
Dec. 24, 2003; 69 FR 51012, Aug. 17, 2004; 72 FR
57194, Oct. 5, 2007; 73 FR 40712, July 15, 2008;
75 FR 30528, June 1, 2010; 76 FR 75502, Dec. 2,
2011; 78 FR 68763, 68764, Nov. 15, 2013]

§635.70 Penalties.

(a) General. See §600.735 of this chap-
ter.

(b) Civil procedures for Atlantic tuna.
Because of the perishable nature of At-
lantic tuna when it is not chilled or
frozen, an authorized officer may cause
to be sold, for not less than its reason-
able market value, wunchilled or
unfrozen Atlantic tuna that may be
seized and forfeited under ATCA and
this part.

§635.71 Prohibitions.

In addition to the prohibitions speci-
fied in §600.725 of this chapter, it is un-
lawful for any person subject to the ju-
risdiction of the United States to vio-
late any provision of this part, ATCA,
the Magnuson-Stevens Act, or any
other rules promulgated under ATCA
or the Magnuson-Stevens Act.

(a) General. It is unlawful for any per-
son or vessel subject to the jurisdiction
of the United States to:

(1) Falsify information required on
an application for a permit submitted
under §635.4 or §635.32.

(2) Fish for, catch, possess, retain, or
land Atlantic HMS without the appro-
priate valid vessel permit, LAP, EFP,
scientific research permit, display per-
mit, chartering permit, or shark re-
search permit on board the vessel, as
specified in §§635.4 and 635.32.

(3) Purchase, receive, or transfer or
attempt to purchase, receive, or trans-
fer, for commercial purposes, Atlantic
bluefin tuna landed by owners of ves-
sels not permitted to do so under
§635.4, or purchase, receive, or transfer,
or attempt to purchase, receive, or
transfer Atlantic bluefin tuna without
the appropriate valid Federal Atlantic
tunas dealer permit issued under §635.4.
Purchase, receive, or transfer or at-
tempt to purchase, receive, or transfer,
for commercial purposes, other than
solely for transport, any BAYS tunas,

§635.71

swordfish, or sharks landed by owners
of vessels not permitted to do so under
§635.4, or purchase, receive, or transfer,
or attempt to purchase, receive, or
transfer, for commercial purposes,
other than solely for transport, any
BAYS tunas, swordfish, or sharks with-
out the appropriate valid dealer permit
issued under §635.4 or submission of re-
ports by dealers to NMFS according to
reporting requirements specified in
§635.5. This prohibition does not apply
to HMS harvested by HMS Commercial
Caribbean Small Boat vessel permit
holders operating in the U.S. Caribbean
as defined at §622.2 or to a shark har-
vested from a vessel that has not been
issued a permit under this part and
that fishes exclusively within the wa-
ters under the jurisdiction of any state.

(4) Sell or transfer or attempt to sell
or transfer, for commercial purposes,
an Atlantic tuna, shark, or swordfish
other than to a dealer that has a valid
dealer permit issued under §635.4, ex-
cept that this does not apply to HMS
Commercial Caribbean Small Boat ves-
sel permit holders operating in the U.S.
Caribbean as defined at §622.2, or to a
shark harvested by a vessel that has
not been issued a permit under this
part and that fishes exclusively within
the waters under the jurisdiction of
any state.

(5) Fail to possess and make available
for inspection a vessel permit on board
the permitted vessel or upon transfer
of HMS to a dealer or a dealer permit
at the dealer’s place of business, or to
alter any such permit as specified in
§635.4(a).

(6) Falsify or fail to record, report, or
maintain information required to be
recorded, reported, or maintained, as
specified in §§635.5 and 635.32 or in the
terms and conditions of a permit issued
under §635.4 or an EFP, scientific re-
search permit, display permit, char-
tering permit, or shark research permit
issued under §635.32.

(7) Fail to allow an authorized agent
of NMFS to inspect and copy reports
and records, as specified in §635.5(e)
and (f) or §635.32.

(8) Fail to make available for inspec-
tion an Atlantic HMS or its area of
custody, as specified in §635.5(e) and (f).

(9) Fail to report the catching of any
Atlantic HMS to which a conventional
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