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civil forfeitures, and enforcement 
apply with respect to the regulations 
in this part, as if the regulations in 
this part were issued under the Magnu-
son-Stevens Act. 

(b) The relation of this part to other 
laws is further set forth in § 600.705 of 
this chapter and would include all reg-
ulations and statutes administered by 
the National Oceanic and Atmospheric 
Administration (NOAA), including, but 
not limited to the regulations in this 
part issued pursuant to the ACFCMA, 
the regulations at 50 CFR part 229 
issued pursuant to the Marine Mammal 
Protection Act (MMPA) and the En-
dangered Species Act (ESA) , and the 
regulations at 50 CFR part 648 issued 
pursuant to the Magnuson-Stevens 
Act. 

(c) The regulations in this part do 
not preempt more restrictive state 
laws, or state enforcement of more re-
strictive state laws, with respect to 
weakfish fishing and American lobster 
fishing. If a requirement of this part 
and a management measure required 
by state or local law differ, any vessel 
owner permitted to fish in the EEZ 
must comply with the more restrictive 
requirement or measure. 

[64 FR 68248, Dec. 6, 1999, as amended at 71 
FR 13037, Mar. 14, 2006] 

§ 697.4 Vessel permits and trap tags. 

(a) Limited access American lobster per-
mit. Any vessel of the United States 
that fishes for, possesses, or lands 
American lobster in or harvested from 
the EEZ must have been issued and 
carry on board a valid Federal limited 
access lobster permit. This require-
ment does not apply to: charter, head, 
and commercial dive vessels that pos-
sess six or fewer American lobsters per 
person aboard the vessel if such lob-
sters are not intended for, nor used, in 
trade, barter or sale; recreational fish-
ing vessels; and vessels that fish exclu-
sively in state waters for American 
lobster. 

(1) Eligibility in 1999 and thereafter. To 
be eligible for issuance or renewal of a 
Federal limited access lobster permit 
for fishing year 1999 and thereafter, a 
vessel must: 

(i) Have been issued a Federal limited 
access lobster permit for the preceding 
fishing year by the last day of such 

fishing year unless a CPH has been 
issued as specified in paragraph (a)(5) 
of this section or unless otherwise au-
thorized by the Regional Adminis-
trator; 

(ii) Be replacing a vessel that was 
issued a Federal limited access lobster 
permit for the preceding year; or 

(iii) Be replacing a vessel issued a 
CPH. 

(2) Qualification restriction. Unless the 
Regional Administrator determines 
otherwise, no more than one vessel 
may qualify, at any one time, for a 
Federal limited access lobster permit 
based on that or another vessel’s fish-
ing and permit history. If more than 
one vessel owner claims eligibility for 
a limited access permit, based on one 
vessel’s fishing and permit history, the 
Regional Administrator will determine 
who is eligible for the permit or a CPH 
under paragraph (a)(3) of this section. 

(3) Change in ownership. The fishing 
and permit history, and management 
area designation, when required of a 
vessel, is presumed to transfer with the 
vessel whenever it is bought, sold or 
otherwise transferred, unless there is a 
written agreement, signed by the 
transferor/seller and transferee/buyer, 
or other credible written evidence, 
verifying that the transferor/seller is 
retaining the vessel’s fishing and per-
mit history, and management area des-
ignation, for the purposes of replacing 
the vessel. 

(4) Consolidation restriction. Federal 
limited access American lobster per-
mits, and any rights or privileges asso-
ciated thereto, may not be combined or 
consolidated. 

(5) Confirmation of permit history. Not-
withstanding any other provisions of 
this part, a person who does not cur-
rently own a fishing vessel, but who 
has owned a qualifying vessel that has 
sunk, been destroyed, or transferred to 
another person, must apply for and re-
ceive a CPH if the fishing and permit 
history of such vessel has been retained 
lawfully by the applicant. To be eligi-
ble to obtain a CPH, the applicant 
must show that the qualifying vessel 
meets the eligibility requirements, as 
applicable, in this part. Issuance of a 
valid CPH preserves the eligibility of 
the applicant to apply for a limited ac-
cess permit for a replacement vessel 
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based on the qualifying vessel’s fishing 
and permit history at a subsequent 
time, subject to the replacement provi-
sions specified in this section. If fishing 
privileges have been assigned or allo-
cated previously under this part, based 
on the qualifying vessel’s fishing and 
permit history, the CPH also preserves 
such fishing privileges. A CPH must be 
applied for in order for the applicant to 
preserve the fishing rights and limited 
access eligibility of the qualifying ves-
sel. An application for a CPH must be 
received by the Regional Adminis-
trator no later than 30 days prior to 
the end of the first full fishing year in 
which a vessel permit cannot be issued. 
Failure to do so is considered abandon-
ment of the permit as described in 
paragraph (o) of this section. A CPH 
issued under this part will remain valid 
until the fishing and permit history 
preserved by the CPH is used to qualify 
a replacement vessel for a limited ac-
cess permit. Any decision regarding the 
issuance of a CPH for a qualifying ves-
sel that has been applied for or been 
issued previously a limited access per-
mit is a final agency action subject to 
judicial review under 5 U.S.C. 704. In-
formation requirements for the CPH 
application are the same as those for a 
limited access permit. Any request for 
information about the vessel on the 
CPH application form means the quali-
fying vessel that has been sunk, de-
stroyed, or transferred. Vessel permit 
applicants who have been issued a CPH 
and who wish to obtain a vessel permit 
for a replacement vessel based upon the 
previous vessel history may do so pur-
suant to paragraph (c) of this section. 

(6) Restriction on permit splitting. A 
Federal limited access lobster permit 
will not be issued to a vessel or its re-
placement, or remain valid, if the ves-
sels’ permit or fishing history has been 
used to qualify another vessel for an-
other Federal fishery. 

(7) Management area designations for 
vessels fishing with traps. (i) For fishing 
year 2000 and beyond, it is unlawful for 
vessels issued a limited access Amer-
ican lobster permit fishing with traps, 
to retain on board, land, or possess 
American lobster in or from the man-
agement areas specified in § 697.18, un-
less such fishing vessel has been issued 
a valid management area designation 

certificate or valid limited access 
American lobster permit specifying 
such management area(s). 

(ii) Each owner of a fishing vessel 
that fishes with traps capable of catch-
ing lobster must declare to NMFS in 
his/her annual application for permit 
renewal which management areas, as 
described in § 697.18, the vessel will fish 
in for lobster with trap gear during 
that fishing season. The ability to de-
clare into Lobster Conservation Man-
agement Areas 1, 2, 3, 4, 5, and/or the 
Outer Cape Management Area, is first 
contingent upon a one-time initial 
qualification. The Area 3, 4, and 5 qual-
ification programs are concluded and 
the Area 1, 2, and Outer Cape Area 
qualification programs are set forth in 
paragraphs (a)(7)(vi) through (a)(7)(viii) 
of this section. 

(iii) A lobster management area des-
ignation certificate or limited access 
American lobster permit shall specify 
in which lobster management area or 
areas the vessel may fish. 

(iv) Once a vessel has been issued a 
lobster management area designation 
certificate or limited access American 
lobster permit specifying the lobster 
EEZ management areas in which the 
vessel may fish, no changes to the EEZ 
management areas specified may be 
made for such vessel for the remainder 
of the fishing year. There are two ex-
ceptions to this re-designation restric-
tion: 

(A) Vessels that have been bought, 
transferred, or become a replacement 
vessel for another qualified vessel may 
request re-designation of the EEZ man-
agement areas within 45 days of the ef-
fective date of the vessel’s permit; and 

(B) All vessels will have one oppor-
tunity to request a correction in per-
mit category, if such request is made 
in writing to the Regional Adminis-
trator within 45 days of the effective 
date of the vessel’s permit. 

(v) A vessel issued a lobster manage-
ment area designation certificate or 
limited access American lobster permit 
specifying more than one EEZ manage-
ment area must abide by the most re-
strictive management measures in ef-
fect for any one of the specified areas, 
regardless of the area being fished, for 
the entire fishing year. 
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(vi) Participation requirements for EEZ 
Nearshore Management Area 1. To fish 
for lobster with traps in the Federal 
waters of Area 1 after April 30, 2013, a 
Federal lobster permit holder must ini-
tially qualify into the area, or have an 
open pending application to fish in the 
area. To qualify, the permit holder 
seeking initial qualification must sat-
isfy the following requirements in an 
application to the Regional Adminis-
trator: 

(A) Qualification criteria. To initially 
qualify into Area 1, the applicant must 
establish with documenting proof the 
following: 

(1) That the applicant has a valid and 
current Federal lobster permit as of 
the date of the application; and 

(2) That the involved Federal lobster 
permit had an Area 1 trap designation 
at some time during the 2008 fishing 
year, which was May 1, 2008, through 
April 30, 2009; and 

(3) That at least one Area 1 trap tag 
was purchased to fish with traps under 
the involved Federal lobster permit in 
any one fishing year from 2004 to 2008. 

(B) Documentary proof. To satisfy the 
Area 1 Initial Qualification and Trap 
Allocation Criteria set forth in para-
graph (a)(7)(vi)(A) of this section, the 
applicants will be limited to the fol-
lowing documentary proof: 

(1) As proof of a valid Federal lobster 
permit, the applicant must provide a 
copy of the vessel’s current Federal 
lobster permit. The potential qualifier 
may, in lieu of providing a copy, pro-
vide NMFS with such data that will 
allow NMFS to identify the Federal 
lobster permit in its database, which 
will at a minimum include: The appli-
cant’s name and address; vessel name; 
and permit number. 

(2) As proof of the lobster permit’s 
2008 Area 1 trap designation, the appli-
cant must provide a copy of the ves-
sel’s Federal lobster permit for the 2008 
fishing year. The potential qualifier 
may, in lieu of providing a copy, pro-
vide NMFS with such data that will 
allow NMFS to identify the Federal 
lobster permit in its database, which 
will at a minimum include: The appli-
cant’s name and address; vessel name; 
and permit number. 

(3) As proof of Area 1 trap tag pur-
chases in any one fishing year from 

2004 to 2008, the applicant must provide 
documentation from those years, ei-
ther from the trap tag vendor sup-
plying the tags or from the state or 
Federal government agency, affirming 
the purchase of the tags from the ven-
dor. 

(4) The Regional Administrator may, 
at his or her discretion, waive docu-
mentary obligations for certain ele-
ments of the qualification criteria for 
an applicant if NMFS itself has clear 
and credible evidence that will satisfy 
that qualification criteria for the ap-
plicant. 

(C) Application period. Federal lobster 
permit holders seeking entry into the 
Area 1 trap fishery must apply for 
qualification by November 1, 2012. Fail-
ure to apply for Area 1 access by that 
date shall be considered a waiver of 
any future claim for trap fishery access 
into Area 1. 

(D) Appeal of denial of permit. Any ap-
plicant having first applied for initial 
qualification into the Area 1 trap fish-
ery pursuant to paragraph (a)(7)(vi) of 
this section, but having been denied ac-
cess, may appeal to the Regional Ad-
ministrator within 45 days of the date 
indicated on the notice of denial. Any 
such appeal must be in writing. 

(1) Grounds for appeal: The sole 
grounds for administrative appeal shall 
be that NMFS erred clerically in con-
cluding that the vessel did not meet 
the criteria in paragraph (a)(7)(vi) of 
this section. Errors arising from over-
sight or omission such as ministerial, 
mathematical, or typographical mis-
takes will form the basis of such an ap-
peal. Alleged errors in substance or 
judgment do not form a sufficient basis 
of appeal under this paragraph. The ap-
peal must set forth the basis for the ap-
plicant’s belief that the Regional Ad-
ministrator’s decision was made in 
error. If the appealing applicant does 
not clearly and convincingly prove 
that an error occurred, the appeal must 
be denied. 

(2) Appellate timing and review. All ap-
peals must be in writing and must be 
submitted to the Regional Adminis-
trator postmarked no later than 45 
days after the date on NMFS’s Notice 
of Denial of Initial Qualification appli-
cation. Failure to register an appeal 
within 45 days of the date of the Notice 
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of Denial will preclude any further ap-
peal. The appellant may notify the Re-
gional Administrator of his or her in-
tent to appeal within the 45 days and 
request a time extension to procure the 
necessary documentation. Time exten-
sions shall be limited to 30 days and 
shall be calculated as extending 30 days 
beyond the initial 45-day period that 
begins on the original date on the No-
tice of Denial. Appeals submitted be-
yond the deadlines stated herein will 
not be accepted. Upon receipt of a com-
plete written appeal with supporting 
documentation in the time frame al-
lowable, the Regional Administrator 
will then appoint an appeals officer 
who will review the appellate docu-
mentation. After completing a review 
of the appeal, the appeals officer will 
make findings and a recommendation, 
which shall be advisory only, to the 
Regional Administrator, who shall 
make the final agency decision wheth-
er to qualify the applicant. 

(3) Status of vessels pending appeal. 
The Regional Administrator may au-
thorize a vessel to fish with traps in 
Area 1 during an appeal. The Regional 
Administrator may do so by issuing a 
letter authorizing the appellant to fish 
up to 800 traps in Area 1 during the 
pendency of the appeal. The Regional 
Administrator’s letter must be present 
onboard the vessel while it is engaged 
in such fishing in order for the vessel 
to be authorized to fish. If the appeal is 
ultimately denied, the Regional Ad-
ministrator’s letter authorizing fishing 
during the appeal will become invalid 5 
days after receipt of the notice of ap-
pellate denial or 15 days after the date 
on the notice of appellate denial, 
whichever occurs first. 

(vii) Participation requirements for EEZ 
Nearshore Outer Cape Area (Outer Cape 
Area). To fish for lobster with traps in 
the EEZ portion of the Outer Cape 
Area, a Federal lobster permit holder 
must apply for access in an application 
to the Regional Administrator. The ap-
plication process is set forth as follows: 

(A) Qualification criteria. To initially 
qualify into the EEZ portion of the 
Outer Cape Area, the applicant must 
establish with documentary proof the 
following: 

(1) That the applicant possesses a 
current Federal lobster permit; 

(2) That the applicant landed lobster 
caught in traps from the Outer Cape 
Area in either 1999, 2000, or 2001. Which-
ever year used shall be considered the 
qualifying year for the purposes of es-
tablishing the applicant’s Outer Cape 
Area trap allocation; 

(B) Trap allocation criteria. To receive 
a trap allocation for the EEZ portion of 
the Outer Cape Area, the qualified ap-
plicant must also establish with docu-
mentary proof the following: 

(1) The number of lobster traps fished 
by the qualifying vessel in 2000, 2001, 
and 2002; and 

(2) The total pounds of lobster landed 
in 2000, 2001, and 2002. 

(C) Trap allocation formula. The Re-
gional Administrator shall allocate 
traps for use in the Outer Cape Area 
based upon the applicant’s highest 
level of Effective Traps Fished during 
the qualifying year. Effective Traps 
Fished shall be the lower value of the 
maximum number of traps reported 
fished for that qualifying year com-
pared to the predicted number of traps 
that is required to catch the reported 
poundage of lobsters for that year as 
set forth in the Commission’s alloca-
tion formula identified in Addendum 
XIII to Amendment 3 of the Commis-
sion’s Interstate Fishery Management 
Plan for American Lobster. 

(D) Documentary proof. To satisfy the 
Outer Cape Area Qualification and 
Trap Allocation Criteria set forth in 
paragraphs (a)(7)(vii)(A) and (B) of this 
section, the applicants will be limited 
to the following documentary proof: 

(1) As proof of a valid Federal lobster 
permit, the applicant must provide a 
copy of the vessel’s current Federal 
lobster permit. The potential qualifier 
may, in lieu of providing a copy, pro-
vide NMFS with such data that will 
allow NMFS to identify the Federal 
lobster permit in its database, which 
will at a minimum include: The appli-
cant’s name and address; vessel name; 
and permit number. 

(2) As proof of traps fished in the 
Outer Cape Area and lobsters landed 
from the Outer Cape Area in 2000, 2001, 
or 2002, the applicant must provide the 
documentation reported to the state of 
the traps fished and lobsters landed 
during any of those years, as follows: 
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(i) State records. An applicant must 
provide documentation of his or her 
state reported traps fished and lobster 
landings in 2000, 2001, or 2002. The Re-
gional Administrator shall presume 
that the permit holder was truthful 
and accurate when reporting to his or 
her state the traps fished and lobster 
landed in 2000, 2001, and 2002, and that 
the state records of such are the best 
evidence of traps fished and lobster 
landed during those years. 

(ii) State decision. An applicant may 
provide his or her state’s qualification 
and allocation decision to satisfy the 
documentary requirements of this sec-
tion. The Regional Administrator shall 
accept a state’s qualification and allo-
cation decision as prima facie evidence 
in support of the Federal qualification 
and allocation decision. The Regional 
Administrator shall presume that the 
state decision is appropriate, but that 
presumption is rebuttable and the Re-
gional Administrator may choose to 
disallow the use of the state decision if 
the state decision was incorrect or 
based on factors other than those set 
forth in this section. This state deci-
sion may include not only the initial 
state qualification and allocation deci-
sion, but may also incorporate state 
trap transfer decisions that the state 
allowed since the time of the initial al-
location decision. 

(iii) States lacking reporting. An appli-
cant may provide Federal vessel trip 
reports, dealer records, or captain’s 
logbook as documentation in lieu of 
state records if the applicant can es-
tablish by clear and convincing evi-
dence that the involved state did not 
require the permit holder to report 
traps or landings during 2000, 2001, or 
2002. 

(E) Application period. Applicants will 
have 180 days to submit an application. 
The time period for submitting an ap-
plication for access to the EEZ portion 
of the Outer Cape Area begins on May 
7, 2014 (application period start date) 
and ends November 3, 2014. Failure to 
apply for Outer Cape Management Area 
access by that date shall be considered 
a waiver of any future claim for trap 
fishery access into the Outer Cape 
Area. 

(F) Appeal of denial of permit. Any ap-
plicant having first applied for initial 

qualification into the Outer Cape Area 

trap fishery pursuant to this section, 

but having been denied access or allo-

cation, may appeal to the Regional Ad-

ministrator within 45 days of the date 

indicated on the notice of denial. Any 

such appeal must be in writing. Ap-

peals may be submitted in the fol-

lowing two situations: 

(1) Clerical Appeal. The grounds for 

Clerical Appeal shall be that the Re-

gional Administrator erred clerically 

in concluding that the vessel did not 

meet the criteria in paragraph 

(a)(7)(vii) of this section. Errors arising 

from oversight or omission such as 

ministerial, mathematical, or typo-

graphical mistakes would form the 

basis of such an appeal. Alleged errors 

in substance or judgment do not form a 

sufficient basis of appeal under this 

paragraph. The appeal must set forth 

the basis for the applicant’s belief that 

the Regional Administrator’s decision 

was made in error. If the appealing ap-

plicant does not clearly and convinc-

ingly prove that an error occurred, the 

appeal must be denied. 

(2) Director’s Appeal. A state’s marine 

fisheries agency may appeal on behalf 

of one of its state permit holders. The 

only grounds for a Director’s Appeal 

shall be that the Regional Administra-

tor’s decision on a dual permit holder’s 

Federal permit has created a detri-

mental incongruence with the state’s 

earlier decision on that permit holder’s 

state permit. In order to pursue a Di-

rector’s Appeal, the state must estab-

lish the following by a preponderance 

of the evidence: 

(i) Proof of an incongruence. The state 

must establish that the individual has 

a state lobster permit that the state 

has qualified for access with traps into 

the Outer Cape Area, as well as a Fed-

eral lobster permit that the Regional 

Administrator has denied access or re-

stricted the permit’s trap allocation 

into the Outer Cape Area. The state 

must establish that the incongruent 

permits were linked during the year or 

years used in the initial application 

such that the fishing history used in 

Federal and state permit decisions was 

the same. 
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(ii) Proof of detriment. The state must 
provide a letter supporting the grant-
ing of trap access for the Federal per-
mit holder. In the support letter, the 
state must explain how the incongru-
ence in this instance is detrimental to 
the Outer Cape Area lobster fishery 
and why granting the appeal is, on bal-
ance, in the best interests of the fish-
ery overall. A showing of detriment to 
the individual permit holder is not 
grounds for this appeal and will not be 
considered relevant to the decision. 

(G) Appellate timing and review. All 
appeals must be submitted to the Re-
gional Administrator in writing and re-
viewed as follows: 

(1) Clerical Appeals timing. Applicants 
must submit Clerical Appeals no later 
than 45 days after the date on the 
NMFS Notice of Denial of the Initial 
Qualification Application. NMFS shall 
consider the appeal’s postmark date as 
constituting the submission date for 
the purposes of determining timing. 
Failure to register an appeal within 45 
days of the date of the Notice of Denial 
will preclude any further appeal. The 
appellant may notify the Regional Ad-
ministrator in writing of his or her in-
tent to appeal within the 45 days and 
request a time extension to procure the 
necessary documentation. Time exten-
sions shall be limited to 30 days and 
shall be calculated as extending 30 days 
beyond the initial 45-day period that 
begins on the original date on the No-
tice of Denial. Appeals submitted be-
yond the deadlines stated herein will 
not be accepted. 

(2) Director’s Appeals timing. State Di-
rectors must submit Director’s Appeals 
on behalf of their constituents no later 
than 180 days after the date of the 
NMFS Notice of Denial of the Initial 
Qualification Application. NMFS shall 
consider the appeal’s postmark date as 
constituting the submission date for 
the purposes of determining timing. 
Failure to register an appeal within 180 
days of the date of the Notice of Denial 
will preclude any further appeal. The 
Director may notify the Regional Ad-
ministrator in writing of his or her in-
tent to appeal within the 180 days and 
request a time extension to procure the 
necessary documentation. Time exten-
sions shall be limited to 30 days and 
shall be calculated as extending 30 days 

beyond the initial 180-day period that 
begins on the original date on the No-
tice of Denial. Appeals submitted be-
yond the deadline will not be accepted. 

(3) Agency response. Upon receipt of a 
complete written appeal with sup-
porting documentation in the time 
frame allowable, the Regional Admin-
istrator will then appoint an appeals 
officer who will review the appellate 
documentation. After completing a re-
view of the appeal, the appeals officer 
will make findings and a recommenda-
tion, which shall be advisory only, to 
the Regional Administrator, who shall 
make the final agency decision wheth-
er to qualify the applicant. 

(H) Status of vessels pending appeal. 
The Regional Administrator may au-
thorize a vessel to fish with traps in 
the Outer Cape Area during an appeal. 
The Regional Administrator may do so 
by issuing a letter authorizing the ap-
pellant to fish up to 800 traps in the 
Outer Cape Area during the pendency 
of the appeal. The Regional Adminis-
trator’s letter must be present onboard 
the vessel while it is engaged in such 
fishing in order for the vessel to be au-
thorized. If the appeal is ultimately de-
nied, the Regional Administrator’s let-
ter authorizing fishing during the ap-
peal will become invalid 5 days after 
receipt of the notice of appellate de-
nial, or 15 days after the date on the 
notice of appellate denial, whichever 
occurs first. 

(viii) Participation requirements for 
EEZ nearshore lobster management area 2 
(Area 2). To fish for lobster with traps 
in the EEZ portion of Area 2, a Federal 
lobster permit holder must apply for 
access in an application to the Re-
gional Administrator. The application 
process is as follows: 

(A) Qualification criteria. To initially 
qualify into the EEZ portion of Area 2, 
the applicant must establish with doc-
umentary proof the following: 

(1) That the applicant possesses a 
current Federal lobster permit; 

(2) That the applicant landed lobster 
caught in traps from Area 2 in 2001, 
2002, or 2003. Whichever year used shall 
be considered the qualifying year for 
the purposes of establishing the appli-
cant’s Area 2 trap allocation; 

(B) Trap allocation criteria. To receive 
a trap allocation for the EEZ portion of 
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Area 2, the qualified applicant must 
also establish with documentary proof 
the following: 

(1) The number of lobster traps fished 
by the qualifying vessel in the quali-
fying year; and 

(2) The total pounds of lobster landed 
during that qualifying year. 

(C) Trap allocation formula. The Re-
gional Administrator shall allocate 
traps for use in Area 2 based upon the 
applicant’s highest level of Effective 
Traps Fished during the qualifying 
year. Effective Traps Fished shall be 
the lower value of the maximum num-
ber of traps reported fished for that 
qualifying year compared to the pre-
dicted number of traps that is required 
to catch the reported poundage of lob-
sters for that year as set forth in the 
Commission’s allocation formula iden-
tified in Addendum VII to Amendment 
3 of the Commission’s Interstate Fish-
ery Management Plan for American 
Lobster. 

(D) Documentary proof. To satisfy the 
Area 2 Qualification and Trap Alloca-
tion Criteria set forth in paragraphs 
(a)(7)(viii)(A) and (B) of this section, 
the applicants will be limited to the 
following documentary proof: 

(1) As proof of a valid Federal lobster 
permit, the applicant must provide a 
copy of the vessel’s current Federal 
lobster permit. The potential qualifier 
may, in lieu of providing a copy, pro-
vide NMFS with such data that will 
allow NMFS to identify the Federal 
lobster permit in its database, which 
will at a minimum include: The appli-
cant’s name and address; vessel name; 
and permit number. 

(2) As proof of traps fished in Area 2 
and lobsters landed from Area 2 in 2001, 
2002, or 2003, the applicant must pro-
vide the documentation reported to the 
state of the traps fished and lobsters 
landed during any of those years as fol-
lows: 

(i) State records. An applicant must 
provide documentation of his or her 
state reported traps fished and lobster 
landings in 2001, 2002, or 2003. The land-
ings must have occurred in a state ad-
jacent to Area 2, which the Regional 
Administrator shall presume to be lim-
ited to Massachusetts, Rhode Island, 
Connecticut, and/or New York. The Re-
gional Administrator shall presume 

that the permit holder was truthful 
and accurate when reporting to his or 
her state the traps fished and lobster 
landed in 2001, 2002, and 2003 and that 
the state records of such are the best 
evidence of traps fished and lobster 
landed during those years. 

(ii) State decision. An applicant may 
provide his or her state’s qualification 
and allocation decision to satisfy the 
documentary requirements of this sec-
tion. The Regional Administrator shall 
accept a state’s qualification and allo-
cation decision as prima facie evidence 
in support of the Federal qualification 
and allocation decision. The Regional 
Administrator shall presume that the 
state decision is appropriate, but that 
presumption is rebuttable and the Re-
gional Administrator may choose to 
disallow the use of the state decision if 
the state decision was incorrect or 
based on factors other than those set 
forth in this section. This state deci-
sion may include not only the initial 
state qualification and allocation deci-
sion, but may also incorporate state 
trap transfer decisions that the state 
allowed since the time of the initial al-
location decision. 

(iii) States lacking reporting. An appli-
cant may provide Federal vessel trip 
reports, dealer records, or captain’s 
logbook as documentation in lieu of 
state records if the applicant can es-
tablish by clear and convincing evi-
dence that the involved state did not 
require the permit holder to report 
traps or landings during 2001, 2002, or 
2003. 

(E) Application period. Applicants will 
have 180 days to submit an application. 
The time period for submitting an ap-
plication for access to the EEZ portion 
of Area 2 begins on May 7, 2014 (appli-
cation period start date) and ends No-
vember 3, 2014. Failure to apply for 
Area 2 access by that date shall be con-
sidered a waiver of any future claim for 
trap fishery access into Area 2. 

(F) Appeal of denial of permit. Any ap-
plicant having first applied for initial 
qualification into the Area 2 trap fish-
ery pursuant to this section, but hav-
ing been denied access, may appeal to 
the Regional Administrator within 45 
days of the date indicated on the notice 
of denial. Any such appeal must be in 
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writing. Appeals may be submitted in 
the following three situations: 

(1) Clerical Appeal. The grounds for 
Clerical Appeal shall be that the Re-
gional Administrator clerically erred 
in concluding that the vessel did not 
meet the criteria in paragraph 
(a)(7)(viii) of this section. Errors aris-
ing from oversight or omission, such as 
ministerial, mathematical, or typo-
graphical mistakes, would form the 
basis of such an appeal. Alleged errors 
in substance or judgment do not form a 
sufficient basis of appeal under this 
paragraph. The appeal must set forth 
the basis for the applicant’s belief that 
the Regional Administrator’s decision 
was made in error. If the appealing ap-
plicant does not clearly and convinc-
ingly prove that an error occurred, the 
appeal must be denied. 

(2) Medical or Military Hardship Ap-
peal. The grounds for a Hardship Ap-
peal shall be limited to those situa-
tions in which medical incapacity or 
military service prevented a Federal 
lobster permit holder from fishing for 
lobster in 2001, 2002, and 2003. If the 
Federal lobster permit holder is able to 
prove such a hardship, then the indi-
vidual shall be granted the additional 
years of 1999 and 2000 from which to 
provide documentary proof in order to 
qualify for and fish traps in Area 2. In 
order to pursue a Hardship Appeal, the 
applicant must establish the following 
by a preponderance of the evidence: 

(i) Proof of medical incapacity or mili-
tary service. To prove incapacity, the 
applicant must provide medical docu-
mentation from a medical provider, or 
military service documentation from 
the military, that establishes that the 
applicant was incapable of lobster fish-
ing in 2001, 2002, and 2003. An applicant 
may provide his/her state’s qualifica-
tion and allocation appeals decision to 
satisfy the documentary requirements 
of this section. The Regional Adminis-
trator shall accept a state’s appeals de-
cision as prima facie evidence in sup-
port of the Federal decision on the ap-
peal. The Regional Administrator shall 
presume that the state decision is ap-
propriate, but that presumption is re-
buttable and the Regional Adminis-
trator may choose to disallow the use 
of the state decision if the state deci-
sion was incorrect or based on factors 

other than those set forth in this sec-
tion. 

(ii) Proof of Area 2 trap fishing in 1999 
and 2000. To prove a history of Area 2 
lobster trap fishing in 1999 and/or 2000, 
the applicant must provide documen-
tary proof as outlined in paragraph 
(a)(7)(viii)(D) of this section. 

(3) Director’s Appeal. A state’s marine 
fisheries agency may appeal on behalf 
of one of its state permit holders. The 
only grounds for a Director’s Appeal 
shall be that the Regional Administra-
tor’s decision on a dual permit holder’s 
Federal permit has created a detri-
mental incongruence with the state’s 
earlier decision on that permit holder’s 
state permit. In order to pursue a Di-
rector’s Appeal, the state must estab-
lish the following by a preponderance 
of the evidence: 

(i) Proof of an incongruence. The state 
must establish that the individual has 
a state lobster permit, which the state 
has qualified for access with traps into 
Area 2, as well as a Federal lobster per-
mit, which the Regional Administrator 
has denied access or restricted the per-
mit’s trap allocation into Area 2. The 
state must establish that the incon-
gruent permits were linked during the 
year or years used in the initial appli-
cation such that the fishing history 
used in Federal and state permit deci-
sions was the same. 

(ii) Proof of detriment. The state must 
provide a letter supporting the grant-
ing of trap access for the Federal per-
mit holder. In the support letter, the 
state must explain how the incongru-
ence in this instance is detrimental to 
the Area 2 lobster fishery and why 
granting the appeal is, on balance, in 
the best interests of the fishery over-
all. A showing of detriment to the indi-
vidual permit holder is not grounds for 
this appeal and will not be considered 
relevant to the decision. 

(G) Appellate timing and review. All 
appeals must be submitted to the Re-
gional Administrator in writing and re-
viewed as follows: 

(1) Clerical Appeals timing. Applicants 
must submit Clerical Appeals no later 
than 45 days after the date on the 
NMFS Notice of Denial of the Initial 
Qualification Application. NMFS shall 
consider the appeal’s postmark date as 
constituting the submission date for 
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the purposes of determining timing. 
Failure to register an appeal within 45 
days of the date of the Notice of Denial 
will preclude any further appeal. The 
appellant may notify the Regional Ad-
ministrator in writing of his or her in-
tent to appeal within the 45 days and 
request a time extension to procure the 
necessary documentation. Time exten-
sions shall be limited to 30 days and 
shall be calculated as extending 30 days 
beyond the initial 45-day period that 
begins on the original date on the No-
tice of Denial. Appeals submitted be-
yond the deadlines stated herein will 
not be accepted. 

(2) Medical or Military Hardship Ap-
peals timing. Applicants must submit 
Medical or Military Hardship Appeals 
no later than 45 days after the date on 
the NMFS Notice of Denial of the Ini-
tial Qualification Application. NMFS 
shall consider the appeal’s postmark 
date as constituting the submission 
date for the purposes of determining 
timing. Failure to register an appeal 
within 45 days of the date of the Notice 
of Denial will preclude any further ap-
peal. The appellant may notify the Re-
gional Administrator in writing of his 
or her intent to appeal within the 45 
days and request a time extension to 
procure the necessary documentation. 
Time extensions shall be limited to 30 
days and shall be calculated as extend-
ing 30 days beyond the initial 45-day 
period that begins on the original date 
on the Notice of Denial. Appeals sub-
mitted beyond the deadlines stated 
herein will not be accepted. 

(3) Director’s Appeals timing. State Di-
rectors must submit Director’s Appeals 
on behalf of their constituents no later 
than 180 days after the date of the 
NMFS Notice of Denial of the Initial 
Qualification Application. NMFS shall 
consider the appeal’s postmark date as 
constituting the submission date for 
the purposes of determining timing. 
Failure to register an appeal within 180 
days of the date of the Notice of Denial 
will preclude any further appeal. The 
Director may notify the Regional Ad-
ministrator in writing of his or her in-
tent to appeal within the 180 days and 
request a time extension to procure the 
necessary documentation. Time exten-
sions shall be limited to 30 days and 
shall be calculated as extending 30 days 

beyond the initial 180-day period that 
begins on the original date on the No-
tice of Denial. Appeals submitted be-
yond the deadline will not be accepted. 

(4) Agency response. Upon receipt of a 
complete written appeal with sup-
porting documentation in the time 
frame allowable, the Regional Admin-
istrator will appoint an appeals officer 
who will review the appellate docu-
mentation. After completing a review 
of the appeal, the appeals officer will 
make findings and a recommendation, 
which shall be advisory only, to the 
Regional Administrator, who shall 
make the final agency decision wheth-
er to qualify the applicant. 

(H) Status of vessels pending appeal. 
The Regional Administrator may au-
thorize a vessel to fish with traps in 
Area 2 during an appeal. The Regional 
Administrator may do so by issuing a 
letter authorizing the appellant to fish 
up to 800 traps in Area 2 during the 
pendency of the appeal. The Regional 
Administrator’s letter must be present 
onboard the vessel while it is engaged 
in such fishing in order for the vessel 
to be authorized. If the appeal is ulti-
mately denied, the Regional Adminis-
trator’s letter authorizing fishing dur-
ing the appeal will become invalid 5 
days after receipt of the notice of ap-
pellate denial or 15 days after the date 
on the notice of appellate denial, 
whichever occurs first. 

(b) Condition. Vessel owners who 
apply for a Federal limited access 
American lobster permit under this 
section must agree, as a condition of 
the permit, that the vessel and vessel’s 
fishing, catch, and pertinent gear 
(without regard to whether such fish-
ing occurs in the EEZ or landward of 
the EEZ, and without regard to where 
such fish or gear are possessed, taken, 
or landed), are subject to all require-
ments of this part, as well as gear, 
time, and area restrictions issued or 
set forth in other parts, including, but 
not limited to, 50 CFR parts 229 and 
648. The vessel and all such fishing, 
catch, and gear shall remain subject to 
all applicable state or local require-
ments. If a requirement of this part 
and a management measure required 
by state or local law differ, any vessel 
owner permitted to fish in the EEZ 
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must comply with the more restrictive 
requirement. 

(c) Vessel permit application. Appli-
cants for a Federal limited access 
American lobster permit under this 
section must submit a completed appli-
cation on an appropriate form obtained 
from the Regional Administrator. To 
be complete, an application for a Fed-
eral limited access American lobster 
permit must contain at least the fol-
lowing information, and any other in-
formation specified on the application 
form or otherwise required by the Re-
gional Administrator: Vessel name; 
owner name, mailing address, and tele-
phone number; U.S. Coast Guard docu-
mentation number and a copy of the 
vessel’s U.S. Coast Guard documenta-
tion or, if undocumented, state reg-
istration number and a copy of the 
state registration; lobster management 
area designation the vessel will fish in, 
as specified in § 697.18, if fishing with 
traps capable of catching American 
lobster; home port and principal port of 
landing; overall length; gross tonnage; 
net tonnage; engine horsepower; year 
the vessel was built; type of construc-
tion; type of propulsion; approximate 
fish-hold capacity; type of fishing gear 
used by the vessel; number of crew; 
permit category; if the owner is a cor-
poration, a copy of the Certificate of 
Incorporation; and the names and ad-
dresses of all shareholders owning 25 
percent or more of the corporation’s 
shares; if the owner is a partnership, a 
copy of the Partnership Agreement and 
the names and addresses of all part-
ners; if there is more than one owner, 
names of all owners having more than 
a 25 percent interest; and name and sig-
nature of the owner or the owner’s au-
thorized representative. The applica-
tion must be signed by the owner of the 
vessel, or the owner’s authorized rep-
resentative, and be submitted to the 
Regional Administrator at least 30 
days prior to the date on which the 
permit is needed by the applicant. The 
Regional Administrator shall notify 
the applicant of any deficiency in the 
application. 

(d) Trap tag application, lost and re-
placement tags. (1) Beginning fishing 
year 2000, any lobster trap fished in 
Federal waters must have a valid Fed-
eral lobster trap tag permanently at-

tached to the trap bridge or central 
cross-member, unless exempt under 
§ 697.26. 

(2) Trap tags shall be issued by the 
Regional Administrator, or, by state 
agencies, by agreement with the Re-
gional Administrator, provided that 
such state tagging programs accu-
rately identify the Federal limited ac-
cess American lobster permit holder. 
NMFS will provide notice to American 
lobster permit holders as to the proce-
dure for applying for trap tags and any 
required fees. 

(3) Vessel owners or operators are re-
quired to report to the Regional Ad-
ministrator lost, destroyed, and miss-
ing tags as soon as feasible within 7 
days after the tags have been discov-
ered lost, destroyed, or missing, by let-
ter or fax to the Regional Adminis-
trator. 

(4) Requests for replacement of lost 
tags in excess of the tag limit specified 
in § 697.19(c) must be submitted in writ-
ing to the Regional Administrator on 
an appropriate form obtained from the 
Regional Administrator and signed by 
the permit holder or authorized rep-
resentative. The form and request for 
replacement tags will be reviewed by 
the Regional Administrator on a case- 
by-case basis and a decision will be 
reached on the number of replacement 
tags to be issued, if any. A check for 
the cost of the replacement tags must 
be received before tags will be re- 
issued. 

(e) Fees. The Regional Administrator 
may charge a fee to recover the admin-
istrative expenses of issuing a permit 
or trap tags required under this sec-
tion. Fee amounts shall be calculated 
in accordance with the procedures of 
the NOAA Finance Handbook, avail-
able from the Regional Administrator, 
for determining administrative costs of 
each special product or service. Fees 
may not exceed such costs and shall be 
specified with each application form. 
The applicable fee must accompany 
each application; if it does not, the ap-
plication will be considered incomplete 
for purposes of paragraph (f) of this 
section. Any fee paid by an insuffi-
ciently funded commercial instrument 
shall render any permit issued on the 
basis thereof null and void. 
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(f) Issuance. (1) Except as provided in 
subpart D of 15 CFR part 904, the Re-
gional Administrator shall issue a per-
mit or tags, as applicable, within 30 
days of receipt of the application un-
less: 

(i) The applicant has failed to submit 
a completed application. An applica-
tion is complete when all requested 
forms, information, documentation, 
and fees, if applicable, have been re-
ceived; 

(ii) The application was not received 
by the Regional Administrator by any 
applicable deadline set forth in this 
section; 

(iii) The applicant and applicant’s 
vessel failed to meet all applicable eli-
gibility requirements set forth in this 
section or the number of tags requested 
exceeds the applicable tag limit speci-
fied in § 697.19(c); 

(iv) The applicant has failed to meet 
any other application or tag require-
ments stated in this part. 

(v) The application is for initial qual-
ification for access to Area 3, 4 or 5 
pursuant to the historical participa-
tion process in paragraphs (a)(7)(vi)(D), 
(a)(vii)(D), and (a)(viii)(D) of this sec-
tion. 

(2) Incomplete applications. Upon re-
ceipt of an incomplete or improperly 
executed application for any permit 
under this part, the Regional Adminis-
trator shall notify the applicant of the 
deficiency in the application. If the ap-
plicant fails to correct the deficiency 
within 30 days following the date of no-
tification, the application will be con-
sidered abandoned. 

(g) Expiration. A permit expires annu-
ally upon the renewal date specified in 
the permit. 

(h) Duration. A permit will continue 
in effect until the renewal date unless 
it is revoked, suspended, or modified 
under 15 CFR part 904, or otherwise ex-
pires, or ownership changes, or the ap-
plicant has failed to report any change 
in the information on the permit appli-
cation to the Regional Administrator 
as specified in paragraph (k) of this 
section. 

(i) Reissuance. A vessel permit may be 
reissued by the Regional Administrator 
when requested in writing by the owner 
or authorized representative, stating 
the need for reissuance, the name of 

the vessel, and the number of the per-
mit requested to be reissued. An appli-
cation for a reissued permit is not con-
sidered a new application. The fee for a 
reissued permit shall be the same as for 
an initial permit. 

(j) Transfer. A permit issued under 
this part is not transferable or assign-
able. A permit will be valid only for the 
fishing vessel, owner and/or person for 
which it is issued. 

(k) Change in application information. 
Within 15 days after a change in the in-
formation contained in an application 
submitted under this section, a written 
notice of the change must be submitted 
to the Regional Administrator. If the 
written notice of the change in infor-
mation is not received by the Regional 
Administrator within 15 days, the per-
mit is void. 

(l) Alteration. Any permit that has 
been altered, erased, or mutilated is in-
valid. 

(m) Display. A vessel permit must be 
carried, at all times, on board the ves-
sel for which it is issued and shall be 
subject to inspection upon request by 
any authorized officer. Any permit 
issued under this part must be main-
tained in legible condition. 

(n) Sanctions. Permits issued or 
sought under this section may be sus-
pended, revoked, or modified, by proce-
dures governing enforcement-related 
permit sanctions and denials, found at 
subpart D of 15 CFR part 904. 

(o) Abandonment or voluntary relin-
quishment of limited access American lob-
ster permits. Failure to renew a limited 
access permit in any fishing year bars 
the renewal of the permit in subse-
quent years. If a vessel’s Federal lim-
ited access American lobster permit or 
CPH is voluntarily relinquished to the 
Regional Administrator, or abandoned 
through failure to renew or otherwise, 
no Federal limited access American 
lobster permit or CPH may be reissued 
or renewed based on the qualifying ves-
sel’s history. 

(p) Permit category change. A vessel 
permit category change (for individ-
uals who possess a dual Federal limited 
access permit for American lobster and 
black sea bass and who restrict fishing 
operations to Area 5) may be issued by 
the Regional Administrator when re-
quested in writing by the owner or by 
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an authorized representative of a vessel 
meeting the eligibility requirements 
under § 697.26(a). 

[64 FR 68248, Dec. 6, 1999, as amended at 66 
FR 14501, Mar. 13, 2001; 68 FR 14925, Mar. 27, 
2003; 71 FR 13037, Mar. 14, 2006; 77 FR 32431, 
June 1, 2012; 79 FR 19021, Apr. 7, 2014] 

§ 697.5 Operator permits. 

(a) General. Any operator of a vessel 
issued a Federal limited access Amer-
ican lobster permit under § 697.4(a), or 
any operator of a vessel of the United 
States that fishes for, possesses, or 
lands American lobsters, harvested in 
or from the EEZ must have been issued 
and carry on board a valid operator’s 
permit issued under this section. This 
requirement does not apply to: Char-
ter, head, and commercial dive vessels 
that possess six or fewer American lob-
sters per person aboard the vessel if 
said lobsters are not intended for nor 
used in trade, barter or sale; rec-
reational fishing vessels; and vessels 
that fish exclusively in state waters for 
American lobster. 

(b) Operator application. Applicants 
for a permit under this section must 
submit a completed permit application 
on an appropriate form obtained from 
the Regional Administrator. To be 
complete, an application must contain 
at least the following information, and 
any other information specified on the 
application form or otherwise required 
by the Regional Administrator: Name, 
mailing address, and telephone num-
ber; date of birth; hair color; eye color; 
height; weight; social security number 
(optional) and signature of the appli-
cant. The applicant must also provide 
two recent (no more than 1 year old) 
color passport-size photographs. The 
application must be signed by the ap-
plicant and submitted to the Regional 
Administrator at least 30 days prior to 
the date on which the applicant desires 
to have the permit made effective. The 
Regional Administrator will notify the 
applicant of any deficiency in the ap-
plication. 

(c) Condition. Vessel operators who 
apply for an operator’s permit under 
this section must agree, as a condition 
of this permit, that the operator and 
vessels fishing, catch, crew size, and 
pertinent gear (without regard to 
whether such fishing occurs in the EEZ 

or landward of the EEZ, and without 

regard to where such fish or gear are 

possessed, taken, or landed), are sub-

ject to all requirements of this part 

while fishing in the EEZ or on board a 

vessel permitted under § 697.4. The ves-

sel and all such fishing, catch, and gear 

will remain subject to all applicable 

state or local requirements. Further, 

such operators must agree, as a condi-

tion of this permit, that if the permit 

is suspended or revoked pursuant to 15 

CFR part 904, the operator cannot be 

on board any fishing vessel issued a 

Federal fisheries permit or any vessel 

subject to Federal fishing regulations 

while the vessel is at sea or engaged in 

off loading. If a requirement of this 

part and a management measure re-

quired by state or local law differ, any 

operator issued a permit under this 

part must comply with the more re-

strictive requirement or measure. 

(d) Fees. The Regional Administrator 

may charge a fee to recover the admin-

istrative expenses of issuing a permit 

required under this section. The 

amount of the fee shall be calculated in 

accordance with the procedures of the 

NOAA Finance Handbook, available 

from the Regional Administrator, for 

determining administrative costs of 

each special product or service. The fee 

may not exceed such costs and shall be 

specified with each application form. 

The applicable fee must accompany 

each application; if it does not, the ap-

plication will be considered incomplete 

for purposes of paragraph (e) of this 

section. Any fee paid by an insuffi-

ciently funded commercial instrument 

shall render any permit issued on the 

basis thereof null and void. 

(e) Issuance. Except as provided in 

subpart D of 15 CFR part 904, the Re-

gional Administrator shall issue an op-

erator’s permit within 30 days of re-

ceipt of the application if the criteria 

specified herein are met. Upon receipt 

of an incomplete or improperly exe-

cuted application, the Regional Admin-

istrator will notify the applicant of the 

deficiency in the application. If the ap-

plication fails to correct the deficiency 

within 30 days following the date of no-

tification, the application will be con-

sidered abandoned. 
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