
54 

7 CFR Subtitle A (1–1–14 Edition) § 1.163 

which the Secretary may obtain relat-
ing to a violation of section 2 of the 
Act. If the Secretary finds that there is 
reason to believe that any association 
monopolizes or restrains trade in inter-
state or foreign commerce to such an 
extent that the price of any agricul-
tural product is unduly enhanced 
thereby the Secretary shall cause a 
complaint to be filed, requiring the as-
sociation to show cause why an order 
should not be made directing the asso-
ciation to cease and desist from such 
monopolization or restraint of trade. 
The complaint shall be filed with the 
Hearing Clerk, who shall assign to the 
proceeding a docket number and effect 
service upon respondent. 

[45 FR 6587, Jan. 29, 1980, as amended at 60 
FR 8457, Feb. 14, 1995] 

§ 1.163 The complaint. 
The complaint shall state briefly all 

allegations of fact which constitute a 
basis for the proceeding, and shall des-
ignate a time and place for the hearing 
in the matter, which shall be at least 
30 days after the service of the com-
plaint upon the respondent. 

§ 1.164 Answer. 
(a) Filing and service. Within 20 days 

after service of the complaint, or such 
other time as may be specified therein, 
the respondent shall file with the Hear-
ing Clerk, an answer, signed by the re-
spondent or the respondent’s attorney. 
The answer shall be served upon the 
complainant by the Hearing Clerk. 

(b) Contents. The answer shall clearly 
admit, deny, or offer an explanation in 
response to each of the allegations of 
the complaint, and shall clearly set 
forth any affirmative defense. 

(c) Default. Failure to file an answer 
shall constitute an admission of the al-
legations in the complaint, and may be 
the basis for a decision upon the pres-
entation of a prima facie case by the 
complainant. 

[45 FR 6587, Jan. 29, 1980, as amended at 60 
FR 8457, Feb. 14, 1995] 

§ 1.165 Amendments. 
Amendments to the complaint may 

be made prior to the filing of an answer 
in which case the time for filing the 
answer shall be extended 20 days or for 

other time agreed to by the parties. 
After the answer is filed, amendments 
to the complaint, or to the answer or 
other pleading, may be made by agree-
ment of the parties or allowed at the 
discretion of the Judge. In case of an 
amendment which significantly 
changes the issues, the hearing shall, 
on the request of a party, be postponed 
or adjourned for a reasonable period, if 
the Judge determines that such action 
is necessary to avoid prejudice to the 
party. 

§ 1.166 Consent order. 

At any time, complainant and re-
spondent may agree to the entry of a 
consent order. Such order shall be en-
tered by the Judge (prior to a decision) 
or the Judicial Officer (after a decision 
by the Judge), and become effective on 
the date specified therein. 

§ 1.167 Conference. 

(a) Purpose. Upon motion of a party 
or upon the Judge’s own motion, the 
Judge may direct the parties to attend 
a conference when the Judge finds that 
the proceeding would be expedited by 
discussions on matters of procedure 
and/or possible stipulations. The con-
ference may include discussions re-
garding: 

(1) Simplification of the issues; 
(2) Limitation of expert or other wit-

nesses; 
(3) The orderly presentation of evi-

dence; and 
(4) Any other matters that may expe-

dite and aid in the disposition of the 
proceeding. 

(b) Manner of the Conference. (1) The 
conference shall be conducted by tele-
phone or correspondence unless the 
Judge determines that conducting the 
conference by audio-visual tele-
communication: 

(i) Is necessary to prevent prejudice 
to a party; 

(ii) Is necessary because of a dis-
ability of any individual expected to 
participate in the conference; or 

(iii) Would cost less than conducting 
the conference by telephone or cor-
respondence. If the Judge determines 
that a conference conducted by audio- 
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visual telecommunication would meas-
urably increase the United States De-
partment of Agriculture’s cost of con-
ducting the conference, the conference 
shall be conducted by personal attend-
ance of any individual who is expected 
to participate in the conference, by 
telephone, or by correspondence. 

(2) If the conference is not conducted 
by telephone or correspondence, the 
conference shall be conducted by 
audio-visual telecommunication unless 
the Judge determines that conducting 
the conference by personal attendance 
of any individual who is expected to 
participate in the conference: 

(i) Is necessary to prevent prejudice 
to a party; 

(ii) Is necessary because of a dis-
ability of any individual expected to 
participate in the conference; or 

(iii) Would cost less than conducting 
the conference by audio-visual tele-
communication. 

[60 FR 8457, Feb. 14, 1995] 

§ 1.168 Procedure for hearing. 
(a) Time and place. The oral hearing 

shall be held at such time and place as 
specified in the complaint, and not less 
than 30 days after service thereof. The 
time and place of the hearing may be 
changed for good cause, by the Judge, 
upon motion of either complainant or 
respondent. 

(b) Manner of hearing. (1) The Judge 
shall file with the Hearing Clerk a no-
tice stating whether the hearing will 
be conducted by telephone, audio-vis-
ual telecommunication, or personal at-
tendance of any individual expected to 
attend the hearing and the Judge’s de-
termination regarding the manner of 
hearing shall be made in accordance 
with paragraphs (b)(3) and (b)(4) of this 
section. If any change in the manner of 
the hearing is made, the Judge shall 
file with the Hearing Clerk a notice of 
the change, which notice shall be 
served on the parties, unless it is made 
during the course of an oral hearing 
and made part of the transcript or re-
cording, or actual notice is given to the 
parties. 

(2)(i) Any party may move that the 
hearing be conducted by telephone or 
personal attendance of any individual 
expected to attend the hearing rather 
than by audio-visual telecommuni-

cation. Any motion that the hearing be 
conducted by telephone or personal at-
tendance of any individual expected to 
attend the hearing must be accom-
panied by a memorandum in support of 
the motion stating the basis for the 
motion and the circumstances that re-
quire the hearing to be conducted other 
than by audio-visual telecommuni-
cation. 

(ii) Within 10 days after the Judge 
issues a notice stating the manner in 
which the hearing is to be conducted, 
any party may move that the Judge re-
consider the manner in which the hear-
ing is to be conducted. Any motion for 
reconsideration must be accompanied 
by a memorandum in support of the 
motion stating the basis for the motion 
and the circumstances that require the 
hearing to be conducted other than in 
accordance with the Judges’s notice. 

(3) The hearing shall be conducted by 
audio-visual telecommunication unless 
the Judge determines that conducting 
the hearing by personal attendance of 
any individual who is expected to par-
ticipate in the hearing: 

(i) Is necessary to prevent prejudice 
to a party; 

(ii) Is necessary because of a dis-
ability of any individual expected to 
participate in the hearing; or 

(iii) Would cost less than conducting 
the hearing by audio-visual tele-
communication. If the Judge deter-
mines that a hearing conducted by 
audio-visual telecommunication would 
measurably increase the United States 
Department of Agriculture’s cost of 
conducting the hearing, the hearing 
shall be conducted by personal attend-
ance of any individual who is expected 
to participate in the hearing or by tele-
phone. 

(4) The Judge may, in his or her sole 
discretion or in response to a motion 
by a party to the proceeding, conduct 
the hearing by telephone if the Judge 
finds that a hearing conducted by tele-
phone: 

(i) Would provide a full and fair evi-
dentiary hearing; 

(ii) Would not prejudice any party; 
and 

(iii) Would cost less than conducting 
the hearing by audio-visual tele-
communication or personal attendance 
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