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§12.33 exceeds the scope and effect of
the original drainage;

(xii) Whether a plan for the mitiga-
tion of a converted wetland will be ap-
proved and whether the mitigation of a
converted wetland is accomplished ac-
cording to the approved mitigation
plan;

(xiii) Whether all technical informa-
tion relating to the determination of a
violation and severity of a violation
has been provided to FSA for making
payment-reduction determinations;
and

(xiv) Whether or not a commenced-
conversion activity was completed by
January 1, 1995.

(3) NRCS may provide such other
technical assistance for implementa-
tion of the provisions of this part as is
determined to be necessary.

(4) A person may obtain a highly
erodible land or a wetland scope-and-
effect determination by making a writ-
ten request on Form AD-1026. The de-
termination will be made in writing,
and a copy will be provided to the per-
son.

(5) A determination of whether or not
an area meets the highly erodible land
criteria or whether wetland criteria,
identified in accordance with the cur-
rent Federal wetland delineation meth-
odology in use at the time of the deter-
mination and that are consistent with
current mapping conventions, may be
made by the NRCS representative
based upon existing records or other in-
formation and without the need for an
on-site determination. This determina-
tion will be made by the NRCS rep-
resentative as soon as possible fol-
lowing a request for such a determina-
tion.

(6) An on-site determination as to
whether an area meets the applicable
criteria shall be made by an NRCS rep-
resentative if the person has disagreed
with the determination made under
paragraph (c)(5) of this section, or if
adequate information is not otherwise
available to an NRCS representative on
which to make an off-site determina-
tion.

(7) An on-site determination, where
applicable, will be made by the NRCS
representative as soon as possible fol-
lowing a request for such a determina-
tion, but only when site conditions are

§12.7

favorable for the evaluation of soils,
hydrology, or vegetation.

(8) With regard to wetland deter-
minations, if an area is continuously
inundated or saturated for long periods
of time during the growing season to
such an extent that access by foot to
make a determination of predominance
of hydric soils or prevalence of
hydrophytic vegetation is not feasible,
the area will be determined to be a
wetland.

(9) Persons who are adversely af-
fected by a determination made under
this section and believe that the re-
quirements of this part were improp-
erly applied may appeal, under §12.12 of
this part, any determination by NRCS.

(d) Administration by NIFA. The NIFA
shall coordinate the related informa-
tion and education program for USDA
concerning implementation of this
rule.

(e) Assistance of other Federal agencies.
If NRCS determines, through agree-
ment or otherwise, that the purposes of
this part would be furthered by the as-
sistance of other Federal agencies with
wetland responsibilities, NRCS may ac-
cept such assistance and adopt any or
all such actions by these agencies as an
action by an NRCS representative
under this part.

[61 FR 47025, Sept. 6, 1996; 61 FR 53491, Oct. 11,
1996; 76 FR 4804, Jan. 27, 2011]

§12.7 Certification of compliance.

(a) Self-certification. In order for a
person to be determined to be eligible
for any of the benefits specified in
§12.4:

(1) It must be determined by USDA
whether any field in which the person
applying for the benefits has an inter-
est and intends to produce an agricul-
tural commodity contains highly erod-
ible land;

(2) The person applying for or receiv-
ing the benefits must certify in writing
on Form AD-1026 that such person will
not produce an agricultural commodity
on highly erodible land, or designate
such land for conservation use; or plant
an agricultural commodity on a con-
verted wetland; or convert a wetland to
make possible the production of an ag-
ricultural commodity during the crop
year in which the person is seeking
such benefits, unless such actions are
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§12.8

exempt, under §12.5, from the provi-
sions of §12.4 of this part;

(3) A person may certify application
of practices required by the person’s
conservation plan. NRCS shall permit a
person who makes such a certification
with respect to a conservation plan to
revise the conservation plan in any
manner, if the same level of conserva-
tion treatment provided for by the con-
servation system under the person’s
conservation plan is maintained. NRCS
may not revise the person’s conserva-
tion plan without the concurrence of
the person;

(4) The person applying for a FSA di-
rect or guaranteed farm credit program
loan must certify that such person
shall not use the proceeds of the loan
for a purpose that will contribute to
excessive erosion on highly erodible
land or to conversion of wetlands for
the purpose, or to have the effect, of
making the production of an agricul-
tural commodity possible; and

(5) The person applying for the bene-
fits must authorize and provide rep-
resentatives of USDA access to all land
in which such person has an interest
for the purpose of verifying any such
certification.

(b) Availability to other agencies. Each
agency of USDA shall make all certifi-
cations of compliance received by such
agency and the results of investiga-
tions concerning such certifications of
compliance available to other agencies.

(c) Compliance. A certification made
in accordance with this section does
not relieve any person from compliance
with provisions of this part.

§12.8 Affiliated persons.

(a) Ineligibility of affiliated persons. In-
eligibility of an individual or entity
under this part for benefits shall also
be an ineligibility for benefits for ‘“‘af-
filiated persons’ as defined in this sec-
tion.

(b) Affiliated persons of an individual.
If the person requesting benefits is an
individual, the affiliated persons are:

(1) The spouse and minor child of
such person or guardian of such child;
except that spouses who establish to
the satisfaction of the COC that oper-
ations of the husband and wife are
maintained separately and independ-
ently shall not be considered affiliates;
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(2) Any partnership, joint venture, or
other enterprise in which the person or
any person listed in paragraphs (b)(1)
has an ownership interest or financial
interest; unless such interest is held in-
directly through another business en-
terprise; or

(3) Any trust in which the individual,
business enterprise, or any person list-
ed in paragraph (b)(1) is a beneficiary
or has a financial interest, unless such
interest is held indirectly through an-
other business enterprise.

(c) Affiliated persons of an entity. If
the person who has requested benefits
from USDA is a corporation, partner-
ship, or other joint venture, the affili-
ated persons are any participant or
stockholder therein of the corporation,
partnership, or other joint venture, ex-
cept for persons who have an indirect
interest through another business en-
terprise in such corporation, partner-
ship, or other joint venture or persons
with a 20 percent or less share in a cor-
poration.

(d) Limitation. Any reduction in pay-
ments which results only from the ap-
plication of the affiliation provisions of
this section to a partnership, joint ven-
ture, trust, or other enterprise shall be
limited to the extent of interest held in
such partnership, joint venture, trust,
or other enterprise by the person or
business enterprise that committed the
violation. However, for violations for
which the business enterprise is consid-
ered directly responsible under the pro-
visions of this part, the business enter-
prise shall be subject to a full loss of
benefits, including those instances in
which the business enterprise has an
interest in the land where the violation
occurred or where the business enter-
prise had an interest in the crops pro-
duced on the land.

(e) Avoidance of this part. Limitations
on affiliation shall not apply as needed
to correct for any action that would
otherwise tend to defeat the purposes
of this part.

§12.9 Landlords and tenants.

(a) Landlord eligibility. (1) Except as
provided in paragraph (a)(2) of this sec-
tion, the ineligibility of a tenant or
sharecropper for benefits (as deter-
mined under §12.4) shall not cause a
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