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Title 28, U.S. Code, to conduct litiga-
tion on behalf of the United States. 

(47 FR 745, Jan. 7, 1982 (44 U.S.C. 3506; secs. 
804, 816 and 817, Pub. L. 97–35; 95 Stat. 521–535 
(42 U.S.C. 1753, 1756, 1759, 1771 and 1785)) 

[32 FR 12587, Aug. 31, 1967, as amended by 
Amdt. 5, 37 FR 14686, July 22, 1972; Amdt. 13, 
39 FR 28418, Aug. 7, 1974; Amdt. 14, 41 FR 
31175, July 27, 1976; 47 FR 745, Jan. 7, 1982; 
Amdt. 24, 47 FR 14133, Apr. 2, 1982] 

§ 215.13 Management evaluations and 
audits. 

(a) Unless otherwise exempt, audits 
at the State and school food authority/ 
child care institution levels shall be 
conducted in accordance with Office of 
Management and Budget Circular A–133 
and the Department’s implementing 
regulations at 7 CFR part 3052. For 
availability of the OMB Circular men-
tioned in this paragraph, please refer 
to 5 CFR 1310.3. 

(b) Each State agency shall provide 
FNS with full opportunity to conduct 
management evaluations (including 
visits to schools and child-care institu-
tions) of any operations of the State 
agency under the Program and shall 
provide OIG with full opportunity to 
conduct audits (including visits to 
schools and child-care institutions) of 
all operations of the State agency 
under the Program. Each State agency 
shall make available its records, in-
cluding records of the receipt and ex-
penditure of funds under the Program, 
upon a reasonable request by FNS or 
OIG. OIG shall also have the right to 
make audits of the records and oper-
ations of any school or child-care insti-
tution. 

(c) In conducting management eval-
uations, reviews or audits for any fiscal 
year, the State agency, FNS, or OIG 
may disregard any overpayment if the 
total overpayment does not exceed $600 
or, in the case of State agency claims 
in State administered Programs, it 
does not exceed the amount established 
under State law, regulations or proce-
dure as a minimum amount for which 
claim will be made for State losses but 
not to exceed $600. However, no over-
payment is to be disregarded where 
there is substantial evidence of viola-

tions of criminal law or civil fraud 
statutes. 

(Secs. 805 and 819, Pub. L. 97–35, 95 Stat. 521– 
535 (42 U.S.C. 1773); sec. 812, Pub. L. 97–35, 95 
Stat. 521–535 (42 U.S.C. 1759a)) 

[Amdt. 14, 41 FR 31175, July 27, 1976, as 
amended at 43 FR 58925, Dec. 22, 1978; Amdt. 
23, 47 FR 14135, Apr. 2, 1982; Amdt. 25, 47 FR 
18564, Apr. 30, 1982; Amdt. 36, 54 FR 2990, Jan. 
23, 1989; 57 FR 38586, Aug. 26, 1992; 59 FR 1894, 
Jan. 13, 1994; 64 FR 50742, Sept. 20, 1999; 71 FR 
39516, July 13, 2006] 

§ 215.13a Determining eligibility for 
free milk in child-care institutions. 

(a) General. Child care institutions 
which operate pricing programs may 
elect to make free milk available, as 
set forth in § 215.7(d)(2), to children who 
meet the approved eligibility criteria. 
Such child care institutions shall de-
termine the children who are eligible 
for free milk and assure that there is 
no physical segregation of, or other 
discrimination against, or overt identi-
fication of, children unable to pay the 
full price for milk. 

(b) Action by State agencies and 
FNSROs. Each State agency, or FNSRO 
where applicable, upon application for 
the program by a child care institution 
operating a pricing program, and annu-
ally thereafter, shall require the insti-
tution to state whether or not it wishes 
to serve free milk to eligible children 
at times that milk is provided under 
the Program. It shall annually require 
each child care institution electing to 
provide free milk to submit a free milk 
policy statement and shall provide 
such institutions with a prototype free 
milk policy statement and a copy of 
the State’s family-size income stand-
ards for determining eligibility for free 
meals and milk under the National 
School Lunch and School Breakfast 
Programs to assist the institutions in 
meeting its responsibilities. 

(c) Action by institutions. Each child 
care institution which operates a pric-
ing program shall inform the State 
agency, or FNSRO where applicable, at 
the time it applies for Program partici-
pation and at least annually there-
after, whether or not it wishes to pro-
vide free milk. Institutions electing to 
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provide free milk shall annually sub-
mit a written free milk policy state-
ment for determining free milk eligi-
bility of children under their jurisdic-
tion, which shall contain the items 
specified in paragraph (d) of this sec-
tion. Such institutions shall not be ap-
proved for Program participation of 
their agreements renewed unless the 
free milk policy has been reviewed and 
approved. Pending approval or a revi-
sion of a policy statement, the existing 
policy shall remain in effect. 

(d) Policy statement. A free milk pol-
icy statement as required in paragraph 
(c) of this section shall contain the fol-
lowing: 

(1) The specific criteria to be used in 
determining eligibility for free milk. 
These criteria shall give consideration 
to economic need as reflected by fam-
ily size and income. The criteria used 
by the child-care institution may not 
result in the eligibility of children 
from families whose incomes exceed 
the State’s family-size income stand-
ards for determining eligibility for free 
meals under the National School 
Lunch and School Breakfast Programs. 

(2) The method by which the child- 
care institution will collect informa-
tion from families in order to deter-
mine a child’s eligibility for free milk. 

(3) The method by which the child- 
care institution will collect milk pay-
ments so as to prevent the overt identi-
fication of children receiving free milk. 

(4) A hearing procedure substantially 
like that outlined in part 245 of this 
chapter. 

(5) An assurance that there will be no 
discrimination against free milk re-
cipients and no discrimination against 
any child on the basis of race, color, or 
national origin. 

(e) Public announcement of eligibility 
criteria. Each child care institution 
which elects to make free milk avail-
able under the Program shall annually 
make a public announcement of the 
availability of free milk to children 
who meet the approved eligibility cri-
teria to the information media serving 
the area from which its attendance is 
drawn. The public announcement must 
also state that milk is available to all 
children in attendance without regard 
to race, color, or national origin. 

(f) Statement requirements. The free 
milk application provided to house-
holds must include a statement inform-
ing households of how information pro-
vided on the application will be used. 
Each application must include substan-
tially the following statement: ‘‘The 
Richard B. Russell National School 
Lunch Act requires the information on 
this application. You do not have to 
give the information, but if you do not, 
we cannot approve your child for free 
milk. You must include the last four 
digits of the social security number of 
the adult household member who signs 
the application. The last four digits of 
the social security number are not re-
quired when you list a Supplemental 
Nutrition Assistance Program (SNAP), 
Temporary Assistance for Needy Fami-
lies (TANF) Program or Food Distribu-
tion Program on Indian Reservations 
(FDPIR) case number for your child or 
other FDPIR identifier or when you in-
dicate that the adult household mem-
ber signing the application does not 
have a social security number. We will 
use your information to determine if 
your child is eligible for free milk, and 
for administration and enforcement of 
the Program.’’ When the State agency 
or child care institution, as appro-
priate, plans to use or disclose chil-
dren’s eligibility information for non- 
program purposes, additional informa-
tion, as specified in paragraph (i) of 
this section must be added to this 
statement. State agencies and child 
care institutions are responsible for 
drafting the appropriate statement. 

(g) Disclosure of children’s free milk eli-
gibility information to certain programs 
and individuals without parental consent. 
The State agency or child care institu-
tion, as appropriate, may disclose ag-
gregate information about children eli-
gible for free milk to any party with-
out parental notification and consent 
when children cannot be identified 
through release of the aggregate data 
or by means of deduction. Additionally, 
the State agency or child care institu-
tion may disclose information that 
identifies children eligible for free 
milk to the programs and the individ-
uals specified in this paragraph (g) 
without parent/guardian consent. The 
State agency or child care institution 
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that makes the free milk eligibility de-
termination is responsible for deciding 
whether to disclose program eligibility 
information. 

(1) Persons authorized to receive eligi-
bility information. Only persons directly 
connected with the administration or 
enforcement of a program or activity 
listed in paragraphs (g)(2) or (g)(3) of 
this section may have access to chil-
dren’s free milk eligibility informa-
tion, without parental consent. Per-
sons considered directly connected 
with administration or enforcement of 
a program or activity listed in para-
graphs (g)(2) or (g)(3) of this section are 
Federal, State, or local program opera-
tors responsible for the ongoing oper-
ation of the program or activity or per-
sons responsible for program compli-
ance. Program operators may include 
persons responsible for carrying out 
program requirements and monitoring, 
reviewing, auditing, or investigating 
the program. Program operators may 
include contractors, to the extent 
those persons have a need to know the 
information for program administra-
tion or enforcement. Contractors may 
include evaluators, auditors, and oth-
ers with whom Federal or State agen-
cies and program operators contract 
with to assist in the administration or 
enforcement of their program on their 
behalf. 

(2) Disclosure of children’s names and 
free milk eligibility status. The State 
agency or child care institution, as ap-
propriate, may disclose, without paren-
tal consent, only children’s names and 
eligibility status (whether they are eli-
gible for free milk) to persons directly 
connected with the administration or 
enforcement of: 

(i) A Federal education program; 
(ii) A State health program or State 

education program administered by the 
State or local education agency; 

(iii) A Federal, State, or local means- 
tested nutrition program with eligi-
bility standards comparable to the Na-
tional School Lunch Program (i.e., food 
assistance programs for households 
with incomes at or below 185 percent of 
the Federal poverty level); or 

(iv) A third party contractor assist-
ing in verification of eligibility efforts 
by contacting households who fail to 

respond to requests for verification of 
their eligibility. 

(3) Disclosure of all eligibility informa-
tion. In addition to children’s names 
and eligibility status, the State agency 
or child care institution, as appro-
priate, may disclose, without parental 
consent, all eligibility information ob-
tained through the free milk eligibility 
process (including all information on 
the application or obtained through di-
rect certification) to: 

(i) Persons directly connected with 
the administration or enforcement of 
programs authorized under the Richard 
B. Russell National School Lunch Act 
or the Child Nutrition Act of 1966. This 
means that all eligibility information 
obtained for the Special Milk Program 
may be disclosed to persons directly 
connected with administering or en-
forcing regulations under the National 
School Lunch Program, School Break-
fast Program, Child and Adult Care 
Food Program, Summer Food Service 
Program and the Special Supplemental 
Nutrition Program for Women, Infants 
and Children (WIC) (Parts 210, 220, 226, 
225, and 246, respectively, of this chap-
ter); 

(ii) The Comptroller General of the 
United States for purposes of audit and 
examination; and 

(iii) Federal, State, and local law en-
forcement officials for the purpose of 
investigating any alleged violation of 
the programs listed in paragraphs (g)(2) 
and (g)(3) of this section. 

(4) Use of free milk eligibility informa-
tion by programs other than Medicaid or 
the State Children’s Health Insurance 
Program (SCHIP). State agencies and 
child care institutions may use chil-
dren’s free milk eligibility information 
for administering or enforcing the Spe-
cial Milk Program. Additionally, any 
other Federal, State, or local agency 
charged with administering or enforc-
ing the Special Milk Program may use 
the information for that purpose. Indi-
viduals and programs to which chil-
dren’s free milk eligibility information 
has been disclosed under this section 
may use the information only in the 
administration or enforcement of the 
receiving program. No further disclo-
sure of the information may be made. 

(h) Disclosure of children’s free milk eli-
gibility information to Medicaid and/or 
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SCHIP, unless parents decline. Children’s 
free milk eligibility information only 
may be disclosed to Medicaid or SCHIP 
when both the State agency and the 
child care institution so elect, the par-
ent/guardian does not decline to have 
their eligibility information disclosed 
and the other provisions described in 
paragraph (h)(1) of this section are 
met. The State agency or child care in-
stitution, as appropriate, may disclose 
children’s names, eligibility status 
(whether they are eligible for free 
milk), and any other eligibility infor-
mation obtained through the free milk 
application or obtained through direct 
certification to persons directly con-
nected with the administration of Med-
icaid or SCHIP. Persons directly con-
nected to the administration of Med-
icaid and SCHIP are State employees 
and persons authorized under Federal 
and State Medicaid and SCHIP require-
ments to carry out initial processing of 
Medicaid or SCHIP applications or to 
make eligibility determinations for 
Medicaid or SCHIP. 

(1) The State agency must ensure 
that: 

(i) The child care institution and 
health insurance program officials 
have a written agreement that requires 
the health insurance program agency 
to use the eligibility information to 
seek to enroll children in Medicaid and 
SCHIP; and 

(ii) Parents/guardians are notified 
that their eligibility information may 
be disclosed to Medicaid or SCHIP and 
given an opportunity to decline to have 
their children’s eligibility information 
disclosed, prior to any disclosure. 

(2) Use of children’s free milk eligibility 
information by Medicaid/SCHIP. Med-
icaid and SCHIP agencies and health 
insurance program operators receiving 
children’s free milk eligibility informa-
tion must use the information to iden-
tify eligible children and enroll them 
in Medicaid or SCHIP. The Medicaid 
and SCHIP enrollment process may in-
clude targeting and identifying chil-
dren from low-income households who 
are potentially eligible for Medicaid or 
SCHIP for the purpose of seeking to en-
roll them in Medicaid or SCHIP. No 
further disclosure of the information 
may be made. Medicaid and SCHIP 
agencies and health insurance program 

operators also may verify children’s 
eligibility in a program under the 
Child Nutrition Act of 1966 or the Rich-
ard B. Russell National School Lunch 
Act. 

(i) Notifying households of potential 
uses and disclosures of children’s free milk 
eligibility information. Households must 
be informed that the information they 
provide on the free milk application 
will be used to determine eligibility for 
free milk and that their eligibility in-
formation may be disclosed to other 
programs. 

(1) For disclosures to programs, other 
than Medicaid or SCHIP, that are per-
mitted access to children’s eligibility 
information without parent/guardian 
consent, the State agency or child care 
institution, as appropriate, must notify 
parents/guardians at the time of appli-
cation that their children’s free milk 
eligibility information may be dis-
closed. The State agency or child care 
institution, as appropriate, must add 
substantially the following statement 
to the statement required under para-
graph (f) of this section, ‘‘We may 
share your eligibility information with 
education, health, and nutrition pro-
grams to help them evaluate, fund, or 
determine benefits for their programs; 
auditors for program reviews; and law 
enforcement officials to help them look 
into violations of program rules.’’ For 
children determined eligible for free 
milk through direct certification, the 
notice of potential disclosure may be 
included in the document informing 
parents/guardians of their children’s 
eligibility for free milk through direct 
certification process. 

(2) For disclosure to Medicaid or 
SCHIP, the State agency or child care 
institution, as appropriate, must notify 
parents/guardians that their children’s 
free milk eligibility information will 
be disclosed to Medicaid and/or SCHIP 
unless the parent/guardian elects not 
to have their information disclosed and 
notifies the State agency or child care 
institution, as appropriate, by a date 
specified by the State agency or child 
care institution, as appropriate. Only 
the parent or guardian who is a mem-
ber of the household or family for pur-
poses of the free milk application may 
decline the disclosure of eligibility in-
formation to Medicaid or SCHIP. The 
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notification must inform parents/ 
guardians that they are not required to 
consent to the disclosure, that the in-
formation, if disclosed, will be used to 
identify eligible children and seek to 
enroll them in Medicaid or SCHIP, and 
that their decision will not affect their 
children’s eligibility for free milk. The 
notification may be included in the let-
ter/notice to parents/guardians that ac-
companies the free milk application, 
on the application itself or in a sepa-
rate notice provided to parents/guard-
ians. The notice must give parents/ 
guardians adequate time to respond if 
they do not want their information dis-
closed. The State agency or child care 
institution, as appropriate, must add 
substantially the following statement 
to the statement required under para-
graph (f) of this section, ‘‘We may 
share your information with Medicaid 
or the State Children’s Health Insur-
ance Program, unless you tell us not 
to. The information, if disclosed, will 
be used to identify eligible children 
and seek to enroll them in Medicaid or 
SCHIP.’’ For children determined eligi-
ble for free milk through direct certifi-
cation, the notice of potential disclo-
sure and opportunity to decline the dis-
closure may be included in the docu-
ment informing parents/guardians of 
their children’s eligibility for free milk 
through direct certification. 

(j) Other disclosures. State agencies 
and child care institutions that plan to 
use or disclose identifying information 
about children eligible for free milk to 
programs or individuals not specified 
in this section must obtain written 
consent from children’s parents or 
guardians prior to the use or disclo-
sure. 

(1) The consent must identify the in-
formation that will be shared and how 
the information will be used. 

(2) There must be a statement in-
forming parents and guardians that 
failing to sign the consent will not af-
fect the child’s eligibility for free milk 
and that the individuals or programs 
receiving the information will not 
share the information with any other 
entity or program. 

(3) Parents/guardians must be per-
mitted to limit the consent only to 
those programs with which they wish 
to share information. 

(4) The consent statement must be 
signed and dated by the child’s parent 
or guardian who is a member of the 
household for purposes of the free milk 
application. 

(k) Agreements with programs/individ-
uals receiving children’s free milk eligi-
bility information. Agreements or 
Memoranda of Understanding (MOU) 
are recommended or required as fol-
lows: 

(1) The State agency or child care in-
stitution, as appropriate, should have a 
written agreement or MOU with pro-
grams or individuals receiving eligi-
bility information, prior to disclosing 
children’s free milk eligibility informa-
tion. The agreement or MOU should in-
clude information similar to that re-
quired for disclosures to Medicaid and 
SCHIP specified in paragraph (k)(2) of 
this section. 

(2) For disclosures to Medicaid or 
SCHIP, the State agency or child care 
institution, as appropriate, must have 
a written agreement with the State or 
local agency or agencies administering 
Medicaid or SCHIP prior to disclosing 
children’s free milk eligibility informa-
tion to those agencies. At a minimum, 
the agreement must: 

(i) Identify the health insurance pro-
gram or health agency receiving chil-
dren’s eligibility information; 

(ii) Describe the information that 
will be disclosed; 

(iii) Require that the Medicaid or 
SCHIP agency use the information ob-
tained and specify that the information 
must be used to seek to enroll children 
in Medicaid or SCHIP; 

(iv) Require that the Medicaid or 
SCHIP agency describe how they will 
use the information obtained; 

(v) Describe how the information will 
be protected from unauthorized uses 
and disclosures; 

(vi) Describe the penalties for unau-
thorized disclosure; and 

(vii) Be signed by both the Medicaid 
or SCHIP program or agency and the 
State agency or child care institution, 
as appropriate. 

(l) Penalties for unauthorized disclosure 
or misuse of children’s free milk eligibility 
information. In accordance with section 
9(b)(6)(C) of the Richard B. Russell Na-
tional School Lunch Act (42 U.S.C. 

VerDate Mar<15>2010 18:51 Feb 28, 2014 Jkt 232015 PO 00000 Frm 00100 Fmt 8010 Sfmt 8010 Q:\07\7V4.TXT ofr150 PsN: PC150



91 

Food and Nutrition Service, USDA § 215.14a 

1758(b)(6)(C)), any individual who pub-
lishes, divulges, discloses or makes 
known in any manner, or to any extent 
not authorized by statute or this sec-
tion, any information obtained under 
this section will be fined not more than 
$1,000 or imprisoned for up to 1 year, or 
both. 

(Sec. 11, Pub. L. 95–166, 91 Stat. 1337 (42 
U.S.C. 1772, 1753, 1766); sec. 5, Pub. L. 95–627, 
92 Stat. 3619 (42 U.S.C. 1772)) 

[Amdt. 14, 41 FR 31176, July 27, 1976, as 
amended by Amdt. 16, 43 FR 1060, Jan. 6, 1978; 
44 FR 10700, Feb. 23, 1979; Amdt. 17, 44 FR 
33047, June 8, 1979; 66 FR 2201, Jan. 11, 2001; 72 
FR 10892, Mar. 12, 2007; 76 FR 22798, Apr. 25, 
2011; 78 FR 13449, Feb. 28, 2013] 

§ 215.14 Nondiscrimination. 
The Department’s regulations on 

nondiscrimination in federally assisted 
programs are set forth in part 15 of this 
title. The Department’s agreements 
with State agencies, the State agen-
cies’ agreements with School Food Au-
thorities and child-care institutions 
and the FNSRO agreements with 
School Food Authorities administering 
nonprofit private schools and with 
child-care institutions shall contain 
the assurances required by such regula-
tions. When different types of milk are 
served to children, (a) a uniform price 
for each type of milk served shall be 
charged to all non-needy children in 
the school or child-care institution 
who purchase milk, and (b) needy chil-
dren shall be given the opportunity to 
select any type of milk offered. 

(44 U.S.C. 3506) 

[Amdt. 13, 39 FR 28418, Aug. 7, 1974, as 
amended at 47 FR 745, Jan. 7, 1982] 

§ 215.14a Procurement standards. 
(a) General. State agencies and school 

food authorities shall comply with the 
requirements of this part and parts 
3015, 3016 and 3019 of this title, as appli-
cable, which implement the applicable 
Office of Management and Budget Cir-
culars, concerning the procurement of 
all goods and services with nonprofit 
school food service account funds. 

(b) Contractual responsibilities. The 
standards contained in this part and 7 
CFR part 3015, 7 CFR part 3016 and 7 
CFR part 3019, as applicable, do not re-
lieve the State agency or School Food 

Authority of any contractual respon-
sibilities under its contract. The State 
agency or School Food Authority is the 
responsible authority, without re-
course to FNS, regarding the settle-
ment and satisfaction of all contrac-
tual and administrative issues arising 
out of procurements entered into in 
connection with the Program. This in-
cludes but is not limited to: Source 
evaluation, protests, disputes, claims, 
or other matters of a contractual na-
ture. Matters concerning violation of 
law are to be referred to the local, 
State or Federal authority that has 
proper jurisdiction. 

(c) Procedures. The State agency may 
elect to follow either the State laws, 
policies and procedures as authorized 
by §§ 3016.36(a) and 3016.37(a) of this 
title, or the procurement standards for 
other governmental grantees and all 
governmental subgrantees in accord-
ance with § 3016.36(b) through (i) of this 
title. Regardless of the option selected, 
States must ensure that all contracts 
include any clauses required by Federal 
statutes and executive orders and that 
the requirements of § 3016.60(b) and (c) 
of this title are followed. The school 
food authority or child care institution 
may use its own procurement proce-
dures which reflect applicable State or 
local laws and regulations, provided 
that procurements made with non-
profit school food service account funds 
adhere to the standards set forth in 
this part and §§ 3016.36(b) through 
3016.36(i), 3016.60 and §§ 3019.40 through 
3019.48 of this title, as applicable, and 
in the applicable Office of Management 
and Budget Circulars. School food au-
thority procedures must include a writ-
ten code of standards of conduct meet-
ing the minimum standards of 
§ 3016.36(b)(3) or § 3019.42 of this title, as 
applicable. 

(1) Pre-issuance review requirement. 
The State agency may impose a pre- 
issuance review requirement on a 
school food authority’s proposed pro-
curement. The school food authority 
must make available, upon request of 
the State agency, its procurement doc-
uments, including but not limited to 
solicitation documents, specifications, 
evaluation criteria, procurement pro-
cedures, proposed contracts and con-
tract terms. School food authorities 
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