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(3) Responding to motion to compel. A 
response to the motion may be filed in 
accordance with § 283.18(d). 

(g) Decision of the ALJ. (1) The ALJ 
may grant a motion to compel produc-
tion or deny a motion for a protective 
order only if the ALJ finds that the 
discovery sought is necessary for the 
expeditious, fair, and reasonable con-
sideration of the issues; it is not un-
duly costly or burdensome; it will not 
unduly delay the proceeding; and the 
information sought is not privileged. 

(2) The initial decision of the ALJ re-
garding the motion to compel the pro-
duction of privileged documents or the 
motion for a protective order shall be-
come final and effective 10 days after 
service unless either party pursues the 
options as discussed in §§ 283.17(d) and 
283.20. 

(h) Failure to comply with an order. (1) 
If a party or other witness refuses to be 
sworn or refuses to answer any ques-
tion after being directed to do so by 
order of the ALJ, such refusal may sub-
ject the refusing party to proceedings 
to compel compliance with the ALJ’s 
order in the appropriate United States 
district court. 

(2) If any party or other person re-
fuses to obey an order made under this 
section requiring an answer to des-
ignated questions or production of doc-
uments, the ALJ may order that the 
matters regarding which questions 
were asked or the contents of the docu-
ment or documents or any other des-
ignated facts should be taken to be es-
tablished for the purposes of the pro-
ceeding in accordance with the claim 
of the party obtaining the order. 

(i) Postponements or delays. No hear-
ing, proceeding or other matter under 
this part shall be postponed or other-
wise delayed pending the response or 
resolution of issues pertaining to a re-
quest for information pursuant to the 
Freedom of Information Act, 5 U.S.C. 
552. 

§ 283.13 Subpoenas. 
(a) Issuance of subpoenas. The attend-

ance and testimony of witnesses and 
the production of documentary evi-
dence from any place in the United 
States on behalf of any party to the ap-
peal may be required by subpoena at 
the designated place of hearing. Except 

for cause shown, requests for subpoenas 
shall be filed at least 15 days prior to 
the date of the hearing. Subpoenas 
shall be issued by the ALJ, over the 
facsimile signature of the Secretary, 
upon a reasonable showing by the ap-
plicant of the grounds, necessity and 
reasonable scope thereof. 

(b) Service of subpoenas. (1) When the 
ALJ issues a subpoena under this sec-
tion, the party who requested such sub-
poena shall serve all other parties with 
a copy of the subpoena, notice of the 
names and addresses of the individuals 
subpoenaed and specify any documents 
required to be produced. 

(2) Subpoenas may be served: 
(i) By a U.S. Marshal or deputy mar-

shal, 
(ii) By any other person who is not 

less than 18 years of age, or 
(iii) By registering and mailing a 

copy of the subpoena addressed to the 
person to be served at the last known 
principal place of business or residence. 

(3) Proof of service may be made: 
(i) By the return of service on the 

subpoena by the U.S. Marshal or dep-
uty marshal, 

(ii) If served by an employee of the 
Department, by a certificate stating 
that he personally served the subpoena 
upon the person named therein, 

(iii) If served by another person, by 
an affidavit of such person stating that 
he personally served the subpoena upon 
the person named therein, or 

(iv) If service was by registered mail, 
by an affidavit made by the person 
mailing the subpoena that it was 
mailed as provided herein and by the 
signed return post-office receipt. Where 
the subpoena is issued on behalf of the 
Secretary and service is by mail, the 
return receipt without an affidavit or 
certificate of mailing shall be suffi-
cient proof of service. 

(4) In making personal service, the 
person making service shall leave a 
copy of the subpoena with the person 
subpoenaed, or, if such person is not 
immediately available, with any other 
responsible person authorized to accept 
service residing or employed at the 
place of residence or business of the 
person subpoenaed. 

(5) The original of the subpoena, 
bearing or accompanied by the required 
proof of service, shall be returned to 
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the official who issued the same. The 
party at whose request the subpoena is 
issued shall be responsible for the serv-
ice thereof. 

§ 283.14 Fees of witnesses. 
Witnesses summoned under these 

rules shall be paid the same fees and 
expenses that are paid witnesses in the 
courts of the United States. Fees shall 
be paid by the party at whose request 
the witness appears. Current Federal, 
State, or local government employees 
shall not be eligible to receive witness 
fees. 

§ 283.15 Procedure for hearing. 
(a) Request for hearing. A party may 

request a hearing on the facts by in-
cluding such request in its Appeal Peti-
tion or Answer, whichever is appro-
priate. Failure to request a hearing 
within the time specified shall con-
stitute a waiver of the opportunity for 
such a hearing, except as provided for 
under § 283.4(i). In the event FNS denies 
any material facts and fails to request 
a hearing, the matter may be set down 
for hearing on motion of the State 
agency or upon the ALJ’s own motion. 

(b) Time and place. If any material 
issue of fact is joined by the pleadings, 
the ALJ, upon motion of any party, 
stating that the matter is ready for 
hearing, shall set a time for the hear-
ing, as soon as feasible thereafter, with 
due regard for the public interest and 
the convenience and necessity of the 
State agency and FNS. The hearing 
shall be held at the U.S. Department of 
Agriculture, Washington, DC. Upon a 
showing of unusual or extraordinary 
circumstances, the ALJ may order that 
the hearing be held at another loca-
tion. The ALJ shall file a notice stat-
ing the time and place of the hearing. 
If any change in the time of the hear-
ing is made, the ALJ shall file a notice 
of such change, which notice shall be 
served upon the parties, unless it is 
made during the course of an oral hear-
ing and made a part of the transcript 
or actual notice given to the parties. 

(c) Appearances. The parties may ap-
pear in person or by attorney of record 
in the appeal or by any other des-
ignated representative. Any person 
who appears as attorney or as a party’s 
designated representative must con-

form to the standards of ethical con-
duct required by practitioners before 
the courts of the United States. 

(d) Exchange of witness and rebuttal 
witness lists, statements and exhibits. (1) 
Witness and rebuttal witness lists, cop-
ies of prior statements of proposed wit-
nesses, and copies of proposed hearing 
exhibits, including copies of any writ-
ten statements or depositions that a 
party intends to offer in lieu of live 
testimony in accordance with 
§ 283.12(a)(7), shall be exchanged at 
least 15 days in advance of the hearing 
or at such other time as may be set by 
the ALJ. 

(2) A witness whose name does not 
appear on the witness list shall not be 
permitted to testify and exhibits which 
were not provided to the opposing 
party as provided above shall not be 
admitted into evidence at the hearing 
absent a showing of cause and as au-
thorized by the ALJ. 

(e) Deparment of attorney or represent-
ative. (1) Whenever an ALJ finds that a 
person acting as attorney or designated 
representative for any party to the ap-
peal is guilty of unethical or contuma-
cious conduct in, or in connection with 
an appeal, the ALJ may order that 
such person be precluded from further 
acting as attorney or representative in 
the appeal. Review by the Judicial Offi-
cer may be taken on any such order, 
but no appeal of the QC claim shall be 
delayed or suspended pending disposi-
tion of the debarment review by the 
Judicial Officer. Provided, however, 
that the ALJ shall suspend the appeal 
of the QC claim for a reasonable time 
for the purpose of enabling the party to 
obtain another attorney or representa-
tive. 

(2) Whenever it is found, after notice 
and opportunity for hearing, that a 
person who is acting or who has acted 
as attorney or representative for an-
other person in any proceeding before 
the U.S. Department of Agriculture, is 
unfit to act as such counsel because of 
such unethical or contumacious con-
duct, such person will be precluded 
from acting as the attorney or rep-
resentative in any or all proceedings 
before the Department as found to be 
appropriate. 

(f) Failure to appear. (1) If FNS or the 
State agency, after being duly notified, 
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