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(5) The Agency will require technical 
data, tests, or engineering evaluations 
to support the design of the develop-
ment as necessary to protect its finan-
cial interests. 

(6) The Agency will require the appli-
cant or borrower to provide written 
certification that final drawings and 
specifications conform with the appli-
cable development standard as nec-
essary to protect its financial inter-
ests. Certification must be obtained 
from individuals or organizations 
trained and experienced in the compli-
ance, interpretation, or enforcement of 
the applicable development standards, 
such as licensed architects, profes-
sional engineers, persons certified by a 
relevant national model code organiza-
tion, authorized local building offi-
cials, or national code organizations. 

(e) Inspection. (1) The applicant or 
borrower is responsible for inspecting 
development work as necessary to pro-
tect their interest. 

(2) The applicant or borrower must 
provide the Agency written certifi-
cation that the development conforms 
to the plans and good construction 
practices, and complies with applicable 
laws, ordinances, codes, and regula-
tions. 

(3) The Agency will require the appli-
cant or borrower to obtain professional 
inspection services during construction 
as necessary to protect its financial in-
terests. 

(4) Agency inspections do not create 
or imply any duty or obligation of the 
Agency to the applicant or borrower. 

(f) Warranty and lien waivers. The ap-
plicant or borrower must obtain and 
submit all lien waivers on any con-
struction before the Agency will issue 
final payment. 

(g) Surety. The Agency will require 
surety to guarantee both payment and 
performance for construction contracts 
as necessary to protect its financial in-
terests. 

(h) Changing the planned development. 
An applicant or borrower must request, 
in writing, Agency approval for any 
change to a planned development. The 
Agency will approve a change if all of 
the following are met: 

(1) It will not reduce the value of the 
Agency’s security; 

(2) It will not adversely affect the 
soundness of the farming operation; 

(3) It complies with all applicable 
laws and regulations; 

(4) It is for an authorized loan pur-
pose; 

(5) It is within the scope of the origi-
nal loan proposal; 

(6) If required, documentation that 
sufficient funding for the full amount 
of the planned development is approved 
and available; 

(7) If required, surety to cover the 
full revised development amount has 
been provided; and 

(8) The modification is certified in 
accordance with paragraph (d) (6) of 
this section. 

§§ 761.11–761.50 [Reserved] 

Subpart B—Supervised Bank 
Accounts 

§ 761.51 Establishing a supervised 
bank account. 

(a) Supervised bank accounts will be 
used to: 

(1) Assure correct use of funds 
planned for capital purchases or debt 
refinancing and perfection of the Agen-
cy’s security interest in the assets pur-
chased or refinanced when electronic 
funds transfer or treasury check proc-
esses are not practicable; 

(2) Protect the Agency’s security in-
terest in insurance indemnities or 
other loss compensation resulting from 
loss or damage to loan security; or 

(3) Assist borrowers with limited fi-
nancial skills with cash management, 
subject to the following conditions: 

(i) Use of a supervised bank for this 
purpose will be temporary and infre-
quent; 

(ii) The need for a supervised bank 
account in this situation will be deter-
mined on a case-by-case basis; and 

(iii) The borrower agrees to the use of 
a supervised bank account for this pur-
pose by executing the deposit agree-
ment. 

(b) The borrower may select the fi-
nancial institution in which the ac-
count will be established, provided the 
institution is Federally insured. If the 
borrower does not select an institution, 
the Agency will choose one. 

VerDate Mar<15>2010 19:52 Mar 03, 2014 Jkt 232018 PO 00000 Frm 00190 Fmt 8010 Sfmt 8010 Q:\07\7V7.TXT ofr150 PsN: PC150



181 

Farm Service Agency, USDA § 761.55 

(c) Only one supervised bank account 
will be established for any borrower. 

(d) If both spouses sign an FLP note 
and security agreement, the supervised 
bank account will be established as a 
joint tenancy account with right of 
survivorship from which either bor-
rower can withdraw funds. 

(e) If the funds to be deposited into 
the account cause the balance to ex-
ceed the maximum amount insurable 
by the Federal Government, the finan-
cial institution must agree to pledge 
acceptable collateral with the Federal 
Reserve Bank for the excess over the 
insured amount, before the deposit is 
made. 

(1) If the financial institution is not 
a member of the Federal Reserve Sys-
tem, the institution must pledge ac-
ceptable collateral with a cor-
respondent bank that is a member of 
the Federal Reserve System. The cor-
respondent bank must inform the Fed-
eral Reserve Bank that it is holding se-
curities pledged for the supervised 
bank account in accordance with 31 
CFR part 202 (Treasury Circular 176). 

(2) When the balance in the account 
has been reduced, the financial institu-
tion may request a release of part or 
all of the collateral, as applicable, from 
the Agency. 

[72 FR 63285, Nov. 8, 2007, as amended at 76 
FR 5057, Jan. 28, 2011] 

§ 761.52 Deposits into a supervised 
bank account. 

(a) Checks or money orders may be 
deposited into a supervised bank ac-
count provided they are not payable: 

(1) Solely to the Federal Government 
or any agency thereof; or 

(2) To the Treasury of the United 
States as a joint payee. 

(b) Loan proceeds may be deposited 
electronically. 

§ 761.53 Interest bearing accounts. 
(a) A supervised bank account, if pos-

sible, will be established as an interest 
bearing deposit account provided that 
the funds will not be immediately dis-
bursed, and the account is held jointly 
by the borrower and the Agency if this 
arrangement will benefit the borrower. 

(b) Interest earned on a supervised 
bank account will be treated as normal 
income security. 

§ 761.54 Withdrawals from a super-
vised bank account. 

(a) The Agency will authorize a with-
drawal from the supervised bank ac-
count for an approved purpose after en-
suring that: 

(1) Sufficient funds in the supervised 
bank account are available; 

(2) No loan proceeds are disbursed 
prior to confirmation of proper lien po-
sition, except to pay for lien search if 
needed; 

(3) No checks are issued to ‘‘cash;’’ 
and 

(4) The use of funds is consistent with 
the current farm operating plan or 
other agreement with the Agency. 

(b) A check must be signed by the 
borrower with countersignature of the 
Agency, except as provided in para-
graph (c) of this section. All checks 
must bear the legend ‘‘countersigned, 
not as co-maker or endorser.’’ 

(c) The Agency will withdraw funds 
from a supervised bank account with-
out borrower counter-signature only 
for the following purposes: 

(1) For application on Agency indebt-
edness; 

(2) To refund Agency loan funds; 
(3) To protect the Agency’s lien or se-

curity; 
(4) To accomplish a purpose for which 

such advance was made; or 
(5) In the case of a deceased borrower, 

to continue to pay necessary farm ex-
penses to protect Agency security in 
conjunction with the borrower’s estate. 

§ 761.55 Closing a supervised bank ac-
count. 

(a) If the supervised bank account is 
no longer needed and the loan account 
is not paid in full, the Agency will de-
termine the source of the remaining 
funds in the supervised bank account. 
If the funds are determined to be: 

(1) Loan funds: 
(i) From any loan type, except Youth 

loan, and the balance is less than 
$1,000, the Agency will provide the bal-
ance to the borrower to use for author-
ized loan purposes; 

(ii) From a Youth loan, and the bal-
ance is less than $100, the Agency will 
provide the balance to the borrower to 
use for authorized loan purposes; 

(2) Loan funds: 
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