
820 

8 CFR Ch. V (1–1–14 Edition) § 1003.4 

Board and whether he or she will be fil-
ing a separate written brief or state-
ment in support of the appeal. An ap-
pellant who asserts that the appeal 
may warrant review by a three-member 
panel under the standards of 
§ 1003.1(e)(6) may identify in the Notice 
of Appeal the specific factual or legal 
basis for that contention. 

(c) Briefs—(1) Appeal from decision of 
an immigration judge. Briefs in support 
of or in opposition to an appeal from a 
decision of an immigration judge shall 
be filed directly with the Board. In 
those cases that are transcribed, the 
briefing schedule shall be set by the 
Board after the transcript is available. 
In cases involving aliens in custody, 
the parties shall be provided 21 days in 
which to file simultaneous briefs unless 
a shorter period is specified by the 
Board, and reply briefs shall be per-
mitted only by leave of the Board. In 
cases involving aliens who are not in 
custody, the appellant shall be pro-
vided 21 days in which to file a brief, 
unless a shorter period is specified by 
the Board. The appellee shall have the 
same period of time in which to file a 
reply brief that was initially granted 
to the appellant to file his or her brief. 
The time to file a reply brief com-
mences from the date upon which the 
appellant’s brief was due, as originally 
set or extended by the Board. The 
Board, upon written motion, may ex-
tend the period for filing a brief or a 
reply brief for up to 90 days for good 
cause shown. In its discretion, the 
Board may consider a brief that has 
been filed out of time. All briefs, fil-
ings, and motions filed in conjunction 
with an appeal shall include proof of 
service on the opposing party. 

(2) Appeal from decision of a Service of-
ficer. Briefs in support of or in opposi-
tion to an appeal from a decision of a 
Service officer shall be filed directly 
with the office of the Service having 
administrative control over the file. 
The alien and the Service shall be pro-
vided 21 days in which to file a brief, 
unless a shorter period is specified by 
the Service officer from whose decision 
the appeal is taken, and reply briefs 
shall be permitted only by leave of the 
Board. Upon written request of the 
alien, the Service officer from whose 
decision the appeal is taken or the 

Board may extend the period for filing 
a brief for good cause shown. The 
Board may authorize the filing of briefs 
directly with the Board. In its discre-
tion, the Board may consider a brief 
that has been filed out of time. All 
briefs and other documents filed in 
conjunction with an appeal, unless 
filed by an alien directly with a Serv-
ice office, shall include proof of service 
on the opposing party. 

(d) Effect of certification. The certifi-
cation of a case, as provided in this 
part, shall not relieve the party af-
fected from compliance with the provi-
sions of this section in the event that 
he or she is entitled and desires to ap-
peal from an initial decision, nor shall 
it serve to extend the time specified in 
the applicable parts of this chapter for 
the taking of an appeal. 

(e) Effect of departure from the United 
States. Departure from the United 
States of a person who is the subject of 
deportation proceedings, prior to the 
taking of an appeal from a decision in 
his or her case, shall constitute a waiv-
er of his or her right to appeal. 

(f) Application on effective date. All 
cases and motions pending on Sep-
tember 25, 2002, shall be adjudicated ac-
cording to the rules in effect on or 
after that date, except that 
§ 1003.1(d)(3)(i) shall not apply to ap-
peals filed before September 25, 2002. A 
party to an appeal or motion pending 
on August 26, 2002, may, until Sep-
tember 25, 2002, or the expiration of 
any briefing schedule set by the Board, 
whichever is later, submit a brief or 
statement limited to explaining why 
the appeal or motion does or does not 
meet the criteria for three-member re-
view under § 1003.1(e)(6). 

[61 FR 18906, Apr. 29, 1996, as amended at 66 
FR 6445, Jan. 22, 2001; 67 FR 54904, Aug. 26, 
2002] 

§ 1003.4 Withdrawal of appeal. 
In any case in which an appeal has 

been taken, the party taking the ap-
peal may file a written withdrawal 
thereof with the office at which the no-
tice of appeal was filed. If the record in 
the case has not been forwarded to the 
Board on appeal in accordance with 
§ 1003.5, the decision made in the case 
shall be final to the same extent as if 
no appeal had been taken. If the record 
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has been forwarded on appeal, the with-
drawal of the appeal shall be forwarded 
to the Board and, if no decision in the 
case has been made on the appeal, the 
record shall be returned and the initial 
decision shall be final to the same ex-
tent as if no appeal had been taken. If 
a decision on the appeal has been made 
by the Board in the case, further action 
shall be taken in accordance therewith. 
Departure from the United States of a 
person who is the subject of deporta-
tion proceedings subsequent to the tak-
ing of an appeal, but prior to a decision 
thereon, shall constitute a withdrawal 
of the appeal, and the initial decision 
in the case shall be final to the same 
extent as though no appeal had been 
taken. Departure from the United 
States of a person who is the subject of 
deportation or removal proceedings, 
except for arriving aliens as defined in 
§ 1001.1(q) of this chapter, subsequent to 
the taking of an appeal, but prior to a 
decision thereon, shall constitute a 
withdrawal of the appeal, and the ini-
tial decision in the case shall be final 
to the same extent as though no appeal 
had been taken. 

[61 FR 18907, Apr. 29, 1996, as amended at 62 
FR 10331, Mar. 6, 1997] 

§ 1003.5 Forwarding of record on ap-
peal. 

(a) Appeal from decision of an immigra-
tion judge. If an appeal is taken from a 
decision of an immigration judge, the 
record of proceeding shall be forwarded 
to the Board upon the request or the 
order of the Board. Where transcription 
of an oral decision is required, the im-
migration judge shall review the tran-
script and approve the decision within 
14 days of receipt, or within 7 days 
after the immigration judge returns to 
his or her duty station if the immigra-
tion judge was on leave or detailed to 
another location. The Chairman and 
the Chief Immigration Judge shall de-
termine the most effective and expedi-
tious way to transcribe proceedings be-
fore the immigration judges, and take 
such steps as necessary to reduce the 
time required to produce transcripts of 
those proceedings and improve their 
quality. 

(b) Appeal from decision of a Service of-
ficer. If an appeal is taken from a deci-
sion of a Service officer, the record of 

proceeding shall be forwarded to the 
Board by the Service officer promptly 
upon receipt of the briefs of the par-
ties, or upon expiration of the time al-
lowed for the submission of such briefs. 
A Service officer need not forward such 
an appeal to the Board, but may reopen 
and reconsider any decision made by 
the officer if the new decision will 
grant the benefit that has been re-
quested in the appeal. The new decision 
must be served on the appealing party 
within 45 days of receipt of any briefs 
or upon expiration of the time allowed 
for the submission of any briefs. If the 
new decision is not served within these 
time limits or the appealing party does 
not agree that the new decision dis-
poses of the matter, the record of pro-
ceeding shall be immediately for-
warded to the Board. 

[61 FR 18907, Apr. 29, 1996, as amended at 67 
FR 54905, Aug. 26, 2002] 

§ 1003.6 Stay of execution of decision. 
(a) Except as provided under § 236.1 of 

this chapter, § 1003.19(i), and paragraph 
(b) of this section, the decision in any 
proceeding under this chapter from 
which an appeal to the Board may be 
taken shall not be executed during the 
time allowed for the filing of an appeal 
unless a waiver of the right to appeal is 
filed, nor shall such decision be exe-
cuted while an appeal is pending or 
while a case is before the Board by way 
of certification. 

(b) The provisions of paragraph (a) of 
this section shall not apply to an order 
of an Immigration Judge under § 1003.23 
or § 242.22 of 8 CFR chapter I denying a 
motion to reopen or reconsider or to 
stay deportation, except where such 
order expressly grants a stay or where 
the motion was filed pursuant to the 
provisions of § 1003.23(b)(4)(iii). The 
Board may, in its discretion, stay de-
portation while an appeal is pending 
from any such order if no stay has been 
granted by the Immigration Judge or a 
Service officer. 

(c) The following procedures shall be 
applicable with respect to custody ap-
peals in which DHS has invoked an 
automatic stay pursuant to 8 CFR 
1003.19(i)(2). 

(1) The stay shall lapse if DHS fails 
to file a notice of appeal with the 
Board within ten business days of the 
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