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(2) Aliens in transit. An immigration
judge has no jurisdiction to review any
determination by DHS that an alien
being removed from Canada in transit
through the United States should be
returned to Canada to pursue asylum
claims under Canadian law, under the
terms of a safe third country agree-
ment with Canada.

[62 FR 10335, Mar. 6, 1997, as amended at 64
FR 8487, Feb. 19, 1999; 69 FR 69496, Nov. 29,
2004]

§1003.43 Motions to reopen for sus-
pension of deportation and can-
cellation of removal pursuant to
section 203(c) of NACARA and sec-
tion 1505(c) of the LIFE Act Amend-
ments.

(a) Standard for Adjudication. Except
as provided in this section, a motion to
reopen proceedings under section 309(g)
or (h) of the Illegal Immigration Re-
form and Immigrant Responsibility
Act (Pub. L. 104-208) (IIRIRA), as
amended by section 203(c) of the Nica-
raguan Adjustment and Central Amer-
ican Relief Act (Pub. L. 105-100)
(NACARA) and by section 1505(c) of the
Legal Immigration Family Equity Act
Amendments (Pub. L. 106-554) (LIFE
Act Amendments), respectively, will be
adjudicated under applicable statutes
and regulations governing motions to
reopen.

(b) Aliens eligible to reopen proceedings
under section 203 of NACARA. A motion
to reopen proceedings to apply for sus-
pension of deportation or cancellation
of removal under the special rules of
section 309(g) of IIRIRA, as amended by
section 203(c) of NACARA, must estab-
lish that the alien:

(1) Is prima facie eligible for suspen-
sion of deportation pursuant to former
section 244(a) of the Act (as in effect
prior to April 1, 1997) or the special rule
for cancellation of removal pursuant to
section 309(f) of IIRIRA, as amended by
section 203(b) of NACARA;

(2) Was or would be ineligible:

(i) For suspension of deportation by
operation of section 309(c)(5) of IIRIRA
(as in effect prior to November 19, 1997);
or

(ii) For cancellation of removal pur-
suant to section 240A of the Act, but
for operation of section 309(f) of
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IIRIRA, as amended by section 203(b) of
NACARA;

(3) Has not been convicted at any
time of an aggravated felony; and

(4) Is within one of the six classes of
aliens described in paragraphs (d)(1)
through (d)(6) of this section.

(c) Aliens eligible to reopen proceedings
under section 1505(c) of the LIFE Act
Amendments. A motion to reopen pro-
ceedings to apply for suspension of de-
portation or cancellation of removal
under the special rules of section 309(h)
of IIRIRA, as amended by section
1505(c) of the LIFE Act Amendments,
must establish that the alien:

(1) Is prima facie eligible for suspen-
sion of deportation pursuant to former
section 244(a) of the Act (as in effect
prior to April 1, 1997) or cancellation of
removal pursuant to section 240A(b) of
the Act and section 309(f) of IIRIRA, as
amended by section 203(b) of NACARA;

(2) Was or would be ineligible, by op-
eration of section 241(a)(b) of the Act,
for suspension of deportation pursuant
to former section 244(a) of the Act (as
in effect prior to April 1, 1997) or can-
cellation of removal pursuant to sec-
tion 240A(b) of the Act and section
309(f) of IIRIRA, as amended by section
203(b) of NACARA, but for enactment
of section 1505(c) of the LIFE Act
Amendments;

(3) Has not been convicted at any
time of an aggravated felony; and

(4) Is within one of the eight classes
of aliens described in paragraph (d) of
this section.

(d) Classes of Eligible Aliens—(1) Class
1. A national of El Salvador who:

(1) First entered the United States on
or before September 19, 1990;

(ii) Registered for benefits pursuant
to the settlement agreement in Amer-
ican  Baptist Churches, et al. V.
Thornburgh, 760 F. Supp. 796 (N.D. Cal.
1991) (ABC) on or before October 31,
1991, or applied for Temporary Pro-
tected Status (TPS) on or before Octo-
ber 31, 1991; and

(iii) Was not apprehended after De-
cember 19, 1990, at time of entry.

(2) Class 2. A national of Guatemala
who:

(1) First entered the United States on
or before October 1, 1990;

(ii) Registered for ABC benefits on or
before December 31, 1991; and
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(iii) Was not apprehended after De-
cember 19, 1990, at time of entry.

(3) Class 3. A national of Guatemala
or El Salvador who applied for asylum
with the Service on or before April 1,
1990.

(4) Class 4. An alien who:

(i) Entered the United States on or
before December 31, 1990;

(ii) Applied for asylum on or before
December 31, 1991; and

(iii) At the time of filing such appli-
cation for asylum was a national of the
Soviet Union, Russia, any republic of
the former Soviet Union, Latvia, Esto-
nia, Lithuania, Poland, Czecho-
slovakia, Romania, Hungary, Bulgaria,
Albania, East Germany, Yugoslavia, or
any state of the former Yugoslavia.

(5) Class 5. The spouse or child of a
person who is described in paragraphs
(d)(1) through (d)(4) of this section and
such person is prima facie eligible for
and has applied for suspension of depor-
tation or special rule cancellation of
removal under section 203 of NACARA.

(6) Class 6. An unmarried son or
daughter of a person who is described
in paragraphs (d)(1) through (d)(4) of
this section and such person is prima
facie eligible for and has applied for
suspension of deportation or special
rule cancellation of removal under sec-
tion 203 of NACARA. If the son or
daughter is 21 years of age or older, the
son or daughter must have entered the
United States on or before October 1,
1990.

(7) Class 7. An alien who was issued
an Order to Show Cause or was in de-
portation proceedings before April 1,
1997, and who applied for suspension of
deportation as a battered alien under
former section 244(a)(3) of the Act (as
in effect before September 30, 1996).

(8) Class 8. An alien:

(i) Who is or was the spouse or child
of a person described in paragraphs
(d)(1) through (d)(4) of this section:

(A) At the time a decision is rendered
to suspend deportation or cancel re-
moval of that person;

(B) At the time that person filed an
application for suspension of deporta-
tion or cancellation of removal; or

(C) At the time that person reg-
istered for ABC benefits, applied for
TPS, or applied for asylum; and
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(ii) Who has been battered or sub-
jected to extreme cruelty (or the
spouse described in paragraph (d)(8)(i)
of this section has a child who has been
battered or subjected to extreme cru-
elty) by the person described in para-
graphs (d)(1) through (d)(4) of this sec-
tion.

(e) Motion to reopen under section 203
of NACARA. (1) An alien filing a motion
to reopen proceedings pursuant to sec-
tion 309(g) of IIRIRA, as amended by
section 203(c) of NACARA, may ini-
tially file a motion to reopen without
an application for suspension of depor-
tation or cancellation of removal and
supporting documents, but the motion
must be filed no later than September
11, 1998. An alien may file only one mo-
tion to reopen pursuant to section
309(g) of IIRIRA. In such motion to re-
open, the alien must address each of
the four requirements for eligibility
described in paragraph (b) of this sec-
tion and establish that the alien satis-
fies each requirement.

(2) A motion to reopen filed pursuant
to paragraph (b) of this section shall be
considered complete at the time of sub-
mission of an application for suspen-
sion of deportation or special rule can-
cellation of removal and accompanying
documents. Such application must be
submitted no later than November 18,
1999. Aliens described in paragraphs
(d)(5) or (d)(6) of this section must in-
clude, as part of their submission,
proof that their parent or spouse is
prima facie eligible and has applied for
relief under section 203 of NACARA.

(3) The Service shall have 45 days
from the date the alien serves the Im-
migration Court with either the Form
EOIR-40 or the Form I-881 application
for suspension of deportation or special
rule cancellation of removal to respond
to that completed motion. If the alien
fails to submit the required application
on or before November 18, 1999, the mo-
tion will be denied as abandoned.

(f) Motion to reopen wunder Section
1505(c) of the LIFE Act Amendments. (1)
An alien filing a motion to reopen pro-
ceedings pursuant to section 309(h) of
IIRIRA, as amended by section 1505(c)
of the LIFE Act Amendments, must
file a motion to reopen with an applica-
tion for suspension of deportation or
cancellation of removal and supporting
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documents, on or before October 16,
2001. An alien may file only one motion
to reopen proceedings pursuant to sec-
tion 309(h) of ITRIRA. In such motion
to reopen, the alien must address each
of the four requirements for eligibility
described in paragraph (c) of this sec-
tion and establish that the alien satis-
fies each requirement.

(2) A motion to reopen and the ac-
companying application and supporting
documents filed pursuant to paragraph
(c) of this section must be submitted
on or before October 16, 2001. Aliens de-
scribed in paragraphs (d)(5) and (d)(6) of
this section must include, as part of
their submission, proof that their par-
ent or spouse is prima facie eligible
and has applied for relief under section
203 of NACARA.

(3) The Service shall have 45 days
from the date the alien serves the Im-
migration Court to respond to that mo-
tion to reopen.

(g) Fee for motion to reopen waived. No
filing fee is required for a motion to re-
open to apply for suspension of depor-
tation or cancellation of removal under
the special rules of section 309(g) or (h)
of ITRIRA, as amended by section 203(c)
of NACARA and by section 1505(c) of
the LIFE Act Amendments, respec-
tively.

(h) Jurisdiction over motions to reopen
under section 203 of NACARA and remand
of appeals. (1) Notwithstanding any
other provisions, any motion to reopen
filed pursuant to the special rules of
section 309(g) of IIRIRA, as amended by
section 203(c) of NACARA, shall be filed
with the Immigration Court, even if
the Board of Immigration Appeals
(Board) issued an order in the case. The
Immigration Court that last had juris-
diction over the proceedings will adju-
dicate the motion.

(2) The Board will remand to the Im-
migration Court any presently pending
appeal in which the alien appears eligi-
ble to apply for suspension of deporta-
tion or cancellation of removal under
the special rules of section 309(g) of
IIRIRA, as amended by section 203 of
NACARA, and appears prima facie eli-
gible for that relief. The alien will then
have the opportunity to apply for sus-
pension or cancellation under the spe-
cial rules of NACARA before the Immi-
gration Court.

8 CFR Ch. V (1-1-14 Edition)

(i) Jurisdiction over motions to reopen
under section 1505(c) of the LIFE Act
Amendments and remand of appeals. (1)
Notwithstanding any other provisions,
any motion to reopen filed pursuant to
paragraph (f) of this section to apply
for suspension of deportation or can-
cellation of removal under section
1505(c) of the LIFE Act Amendments
shall be filed with the Immigration
Court or the Board, whichever last held
jurisdiction over the case. Only an
alien with a reinstated final order, or
an alien with a newly issued final order
that was issued based on the alien hav-
ing reentered the United States ille-
gally after having been removed or
having departed voluntarily under a
prior order of removal that was subject
to reinstatement under section 241(a)(5)
of the Act, may file a motion to reopen
with the Immigration Court or the
Board pursuant to this section. An
alien whose final order has not been re-
instated and as to whom a newly issued
final order, as described in this section,
has not been issued may apply for sus-
pension of deportation or special rule
cancellation of removal before the
Service pursuant to section 309(h)(1) of
IIRIRA, as amended by section 1505(c)
of the LIFE Act Amendments, accord-
ing to the jurisdictional provisions for
applications before the Service set
forth in 8 CFR 240.62(a) or before the
Immigration Court as set forth in 8
CFR 240.62(b).

(2) If the Immigration Court has ju-
risdiction and grants only the motion
to reopen filed pursuant to paragraph
(f) of this section, the scope of the re-
opened proceeding shall be limited to a
determination of the alien’s eligibility
for suspension of deportation or can-
cellation of removal pursuant to sec-
tion 309(h)(1) of IIRIRA, as amended by
section 1505(c) of the LIFE Act Amend-
ments.

(3) If the Board has jurisdiction and
grants only the motion to reopen filed
pursuant to paragraph (f) of this sec-
tion, it shall remand the case to the
Immigration Court solely for adjudica-
tion of the application for suspension
of deportation or cancellation of re-
moval pursuant to section 309(h)(1) of
IIRIRA, as amended by section 1505(c)
of the LIFE Act Amendments.
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(4) Nothing in this section shall be
interpreted to preclude or restrict the
applicability of any other exceptions
regarding motions to reopen that are
provided for in 8 CFR 3.2(c)(3) and
3.23(b).

[66 FR 37123, July 17, 2001]

§1003.44 Special motion to seek sec-
tion 212(c) relief for aliens who
pleaded guilty or nolo contendere to
certain crimes before April 1, 1997.

(a) Standard for adjudication. This sec-
tion applies to certain aliens who for-
merly were lawful permanent resi-
dents, who are subject to an adminis-
tratively final order of deportation or
removal, and who are eligible to apply
for relief under former section 212(c) of
the Act and 8 CFR 1212.3 with respect
to convictions obtained by plea agree-
ments reached prior to a verdict at
trial prior to April 1, 1997. A special
motion to seek relief under section
212(c) of the Act will be adjudicated
under the standards of this section and
8 CFR 1212.3. This section is not appli-
cable with respect to any conviction
entered after trial.

(b) General eligibility. The alien has
the burden of establishing eligibility
for relief, including the date on which
the alien and the prosecution agreed on
the plea of guilt or nolo contendere.
Generally, a special motion under this
section to seek section 212(c) relief
must establish that the alien:

(1) Was a lawful permanent resident
and is now subject to a final order of
deportation or removal;

(2) Agreed to plead guilty or nolo
contendere to an offense rendering the
alien deportable or removable, pursu-
ant to a plea agreement made before
April 1, 1997;

(3) Had seven consecutive years of
lawful unrelinquished domicile in the
United States prior to the date of the
final administrative order of deporta-
tion or removal; and

(4) Is otherwise eligible to apply for
section 212(c) relief under the standards
that were in effect at the time the
alien’s plea was made, regardless of
when the plea was entered by the
court.

(c) Aggravated felony definition. For
purposes of eligibility to apply for sec-
tion 212(c) relief under this section and
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8 CFR 1212.3, the definition of aggra-
vated felony in section 101(a)(43) of the
Act is that in effect at the time the
special motion or the application for
section 212(c) relief is adjudicated
under this section. An alien shall be
deemed to be ineligible for section
212(c) relief if he or she has been
charged and found deportable or re-
movable on the basis of a crime that is
an aggravated felony, except as pro-
vided in 8 CFR 1212.3(f)(4).

(d) Effect of prior denial of section
212(c) relief. A motion under this sec-
tion will not be granted with respect to
any conviction where an alien has pre-
viously been denied section 212(c) relief
by an immigration judge or by the
Board on discretionary grounds.

(e) Scope of proceedings. Proceedings
shall be reopened under this section
solely for the purpose of adjudicating
the application for section 212(c) relief,
but if the immigration judge or the
Board grants a motion by the alien to
reopen the proceedings on other appli-
cable grounds under 8 CFR 1003.2 or
1003.23 of this chapter, all issues en-
compassed within the reopened pro-
ceedings may be considered together,
as appropriate.

(f) Procedure for filing a special motion
to seek section 212(c) relief. An eligible
alien shall file a special motion to seek
section 212(c) relief with the immigra-
tion judge or the Board, whichever last
held jurisdiction over the case. An eli-
gible alien must submit a copy of the
Form I-191 application, and supporting
documents, with the special motion.
The motion must contain the notation
‘“‘special motion to seek section 212(c)
relief.”” The Department of Homeland
Security (DHS) shall have 45 days from
the date of filing of the special motion
to respond. In the event the DHS does
not respond to the motion, the DHS re-
tains the right in the proceedings to
contest any and all issues raised.

(g) Relationship to motions to reopen or
reconsider on other grounds. (1) Other
pending motions to reopen or reconsider.
An alien who has previously filed a mo-
tion to reopen or reconsider that is
still pending before an immigration
judge or the Board, other than a mo-
tion for section 212(c) relief, must file a
separate special motion to seek section
212(c) relief pursuant to this section.
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