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remand of the matter to district juris-
diction on the ground that the foreign 
relations of the United States are in-
volved and require further consider-
ation. 

(e) Warrant of arrest. When a notice to 
appear is canceled or proceedings are 
terminated under this section any out-
standing warrant of arrest is canceled. 

[62 FR 10366, Mar. 6, 1997, as amended at 68 
FR 35276, June 13, 2003] 

§ 239.3 Effect of filing notice to appear. 

The filing of a notice to appear shall 
have no effect in determining periods 
of unlawful presence as defined in sec-
tion 212(a)(9)(B) of the Act. 

PART 240—VOLUNTARY DEPAR-
TURE, SUSPENSION OF DEPORTA-
TION AND SPECIAL RULE CAN-
CELLATION OF REMOVAL 

Subpart A—Removal Proceedings 
[Reserved] 

Subpart B—Cancellation of Removal 

Sec. 
240.21 Suspension of deportation and adjust-

ment of status under section 244(a) of the 
Act (as in effect before April 1, 1997) and 
cancellation of removal and adjustment 
of status under section 240A(b) of the Act 
for certain nonpermanent residents. 

Subpart C—Voluntary Departure 

240.25 Voluntary departure—authority of 
the Service. 

Subpart D—Exclusion of Aliens (for Pro-
ceedings Commenced Prior to April 1, 
1997) [Reserved] 

Subpart E—Proceedings To Determine De-
portability of Aliens in the United 
States: Hearing and Appeal (for Pro-
ceedings Commenced Prior to April 1, 
1997) [Reserved] 

Subpart F—Suspension of Deportation and 
Voluntary Departure (for Proceedings 
Commenced Prior to April 1, 1997) 
[Reserved] 

Subpart G—Civil Penalties for Failure To 
Depart [Reserved] 

Subpart H—Applications for Suspension of 
Deportation or Special Rule Cancella-
tion of Removal Under Section 203 of 
Pub. L. 105–100 

240.60 Definitions. 
240.61 Applicability. 
240.62 Jurisdiction. 
240.63 Application process. 
240.64 Eligibility—general. 
240.65 Eligibility for suspension of deporta-

tion. 
240.66 Eligibility for special rule cancella-

tion of removal. 
240.67 Procedure for interview before an 

asylum officer. 
240.68 Failure to appear at an interview be-

fore an asylum officer or failure to follow 
requirements for fingerprinting. 

240.69 Reliance on information compiled by 
other sources. 

240.70 Decision by the Service. 

AUTHORITY: 8 U.S.C. 1103; 1182, 1186a, 1224, 
1225, 1226, 1227, 1251, 1252 note, 1252a, 1252b, 
1362; secs. 202 and 203, Pub. L. 105–100 (111 
Stat. 2160, 2193); sec. 902, Pub. L. 105-277 (112 
Stat. 2681); 8 CFR part 2. 

SOURCE: 62 FR 10367, Mar. 6, 1997, unless 
otherwise noted. 

Subpart A—Removal Proceedings 
[Reserved] 

Subpart B—Cancellation of 
Removal 

§ 240.21 Suspension of deportation and 
adjustment of status under section 
244(a) of the Act (as in effect before 
April 1, 1997) and cancellation of re-
moval and adjustment of status 
under section 240A(b) of the Act for 
certain nonpermanent residents. 

(a) Applicability of annual cap on sus-
pension of deportation or cancellation of 
removal. (1) As used in this section, the 
term cap means the numerical limita-
tion of 4,000 grants of suspension of de-
portation or cancellation of removal in 
any fiscal year (except fiscal year 1998, 
which has a limitation of 8,000 grants) 
pursuant to section 240A(e) of the Act. 

(2) The provisions of this section 
apply to grants of suspension of depor-
tation pursuant to section 244(a) of the 
Act (as in effect before April 1, 1997) or 
cancellation of removal pursuant to 
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section 240A(b) of the Act that are sub-
ject to a numerical limitation in sec-
tion 240A(e) of the Act for any fiscal 
year. This section does not apply to 
grants of suspension of deportation or 
cancellation of removal to aliens de-
scribed in section 309(c)(5)(C)(i) of the 
Illegal Immigration Reform and Immi-
grant Responsibility Act (IIRIRA), as 
amended by section 203(a)(1) of the Nic-
araguan Adjustment and Central 
American Relief Act (NACARA), or 
aliens in deportation proceedings prior 
to April 1, 1997, who apply for suspen-
sion of deportation pursuant to section 
244(a)(3) of the Act (as in effect prior to 
April 1, 1997). The Immigration Court 
and the Board shall no longer issue 
conditional grants of suspension of de-
portation or cancellation of removal as 
provided in 8 CFR 240.21 (as in effect 
prior to September 30, 1998). 

(b) Conditional grants of suspension of 
deportation or cancellation of removal in 
fiscal year 1998 cases—(1) Conversion to 
grants. Except with respect to cases de-
scribed in paragraphs (b)(2) and (b)(3) of 
this section, EOIR shall grant suspen-
sion of deportation or cancellation of 
removal without condition prior to Oc-
tober 1, 1998, to the first 8,000 aliens 
given conditional grants of suspension 
of deportation or cancellation of re-
moval (as determined by the date of 
the immigration judge’s order or, if the 
order was appealed to the Board, the 
date such order was entered by the 
Board.) 

(2) Treatment of certain nationals of 
Nicaragua and Cuba who received condi-
tional grants of suspension of deportation 
or cancellation of removal on or before 
September 30, 1998—(i) NACARA adjust-
ment request. An application for suspen-
sion of deportation or cancellation of 
removal filed by a national of Nica-
ragua or Cuba that was granted on a 
conditional basis on or before Sep-
tember 30, 1998, shall be deemed to be a 
request for adjustment of status pursu-
ant to section 202 of NACARA 
(‘‘NACARA adjustment’’) for the period 
starting September 30, 1998 and ending 
December 31, 1998. The Service shall 
provide the applicant with notice of 
the date, time, and place at which the 
applicant must appear before a Service 
officer to perfect the request for 
NACARA adjustment. Such notice 

shall include an attestation form, At-
testation of Alien and Memorandum of 
Creation of Record of Lawful Perma-
nent Residence, Form I–895, regarding 
the applicant’s eligibility for NACARA 
adjustment. 

(ii) Submission of documentation. To 
perfect the request for NACARA ad-
justment, the applicant must appear 
before a Service officer on the date 
scheduled with the following docu-
mentation: 

(A) The order granting suspension of 
deportation or cancellation of removal 
on a conditional basis issued on or be-
fore September 30, 1998; 

(B) A completed, but unsigned Form 
I–895, which the applicant shall be re-
quired to sign and to attest to the ve-
racity of the information contained 
therein in the presence of a Service of-
ficer; 

(C) Any applicable applications for 
waiver of inadmissibility; and 

(D) Two ‘‘ADIT-style’’ photographs; 
meeting the specifications in the in-
structions attached to Form I–895. 

(iii) Waiver of documentation and fees. 
The provisions of § 245.13(e) and (f) of 
this chapter relating to documentary 
requirements for NACARA adjustment 
are waived with respect to an alien 
seeking to perfect a request for adjust-
ment of status pursuant to paragraph 
(b)(2) of this section. In addition, the 
fees for the NACARA adjustment and 
for any applications for waivers of in-
admissibility submitted in conjunction 
with perfecting a request for NACARA 
adjustment shall be waived. 

(iv) NACARA adjustment determina-
tion. In determining an applicant’s eli-
gibility for NACARA adjustment under 
the provisions of paragraph (b)(2) of 
this section, unless the Service officer 
before whom the applicant appears is 
not satisfied that the applicant is ad-
missible to the United States in ac-
cordance with section 202(a)(1)(B) of 
NACARA, and has continuously resided 
in the United States from December 1, 
1995, through the date of appearance 
before the Service officer (not counting 
an absence or absences from the United 
States totaling 180 days or less or any 
absences that occurred pursuant to ad-
vance authorization for parole (Form I– 
512 issued by the Service)), the Service 
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officer shall accept an alien’s attesta-
tion of admissibility and/or continuous 
physical presence as sufficient evidence 
that the applicant has met the admissi-
bility and/or continuous physical pres-
ence requirement for NACARA adjust-
ment. If the Service officer grants 
NACARA adjustment, then the Service 
officer shall create a record of lawful 
permanent residence and the prior 
order granting suspension of deporta-
tion or cancellation of removal on a 
conditional basis shall be automati-
cally vacated and the deportation or 
removal proceedings shall be automati-
cally terminated. The Service officer 
(whose decision in this regard is not 
subject to appeal) shall not adjust the 
applicant to lawful permanent resident 
status pursuant to section 202 of 
NACARA if: 

(A) The Service officer is not satis-
fied that the applicant is eligible for 
NACARA adjustment and so indicates 
on the attestation form; or 

(B) The applicant indicates on the at-
testation form that he or she does not 
wish to receive NACARA adjustment. 

(v) Automatic conversion. If the Serv-
ice officer does not adjust the appli-
cant to lawful permanent resident sta-
tus pursuant to section 202 of 
NACARA, the applicant’s conditional 
grant of suspension of deportation or 
cancellation of removal shall be auto-
matically converted to a grant of sus-
pension of deportation or cancellation 
of removal. Upon such a conversion, 
the Service shall create a record of 
lawful permanent residence based upon 
the grant of suspension of deportation 
or cancellation of removal. 

(vi) Failure to appear. An alien who 
fails to appear to perfect his or her re-
quest for NACARA adjustment shall 
have his or her conditional grant of 
suspension of deportation or cancella-
tion of removal automatically con-
verted by the Immigration Court or the 
Board to a grant of suspension of de-
portation or cancellation of removal 
effective December 31, 1998. 

(3) Conditional grants not converted in 
fiscal year 1998. The provisions of para-
graphs (b)(1) and (b)(2) of this section 
for granting relief shall not apply with 
respect to: 

(i) Any case in which a conditional 
grant of suspension of deportation or 

cancellation of removal is pending on 
appeal before the Board as of Sep-
tember 30, 1998 or, if the right to appeal 
to the Board has not been waived, the 
time for an appeal has not expired. 
After the Board issues its decision or 
the time for appeal has expired, the 
conditional grant shall be converted to 
a grant when a grant is available. 

(ii) Any other conditional grant not 
described in paragraphs (b)(1), (b)(2) or 
(b)(3)(i) of this section, which was not 
converted to a grant in fiscal year 1998. 
Such a conditional grant shall be con-
verted to a grant when a grant is avail-
able. 

(4) Motion to reopen. The Service may 
file a motion to reopen within 90 days 
after the alien is issued a grant of sus-
pension of deportation or cancellation 
of removal pursuant to paragraphs 
(b)(1), (b)(2), or (b)(3) of this section, if 
after the issuance of a conditional 
grant by the Immigration Court or the 
Board the applicant committed an act 
that would have rendered him or her 
ineligible for suspension of deportation 
or cancellation or removal at the time 
of the conversion. 

(5) Travel for aliens conditionally 
granted suspension of deportation or can-
cellation of removal. If the Immigration 
Court or the Board granted suspension 
of deportation or cancellation of re-
moval on a conditional basis or, if the 
conditional grant by the Immigration 
Court was appealed to the Board and 
the Board issued such a conditional 
grant, the alien shall retain the condi-
tional grant of suspension of deporta-
tion or cancellation of removal upon 
return to the United States following a 
temporary absence abroad and be per-
mitted to resume completion of his or 
her case, provided that: 

(i) The alien departed on or before 
September 30, 1998 with or without a 
grant of advance parole from the Dis-
trict Director; or 

(ii) The alien, prior to his or her de-
parture from the United States after 
September 30, 1998, obtained a grant of 
advance parole from the District Direc-
tor in accordance with section 212(d)(5) 
of the Act and § 212.5 of this chapter 
and complied with the terms and condi-
tions of the advance parole. 

(c) Grants of suspension of deportation 
or cancellation of removal in fiscal years 
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subsequent to fiscal year 1998. On and 
after October 1, 1998, the Immigration 
Court and the Board may grant appli-
cations for suspension of deportation 
and adjustment of status under section 
244(a) of the Act (as in effect prior to 
April 1, 1997) or cancellation of removal 
and adjustment of status under section 
240A(b) of the Act that meet the statu-
tory requirements for such relief and 
warrant a favorable exercise of discre-
tion until the annual numerical limita-
tion has been reached in that fiscal 
year. The awarding of such relief shall 
be determined according to the date 
the order granting such relief becomes 
final as defined in §§ 3.1(d)(3) and 3.39 of 
this chapter. 

(1) Applicability of the annual cap. 
When grants are no longer available in 
a fiscal year, further decisions to grant 
or deny such relief shall be reserved 
until such time as a grant becomes 
available under the annual limitation 
in a subsequent fiscal year. Immigra-
tion judges and the Board may deny 
without reserving decision or may pre-
termit those suspension of deportation 
or cancellation of removal applications 
in which the applicant has failed to es-
tablish statutory eligibility for relief. 
The basis of such denial or 
pretermission may not be based on an 
unfavorable exercise of discretion, a 
finding of no good moral character on a 
ground not specifically noted in section 
101(f) of the Act, a failure to establish 
exceptional or extremely unusual hard-
ship to a qualifying relative in can-
cellation cases, or a failure to establish 
extreme hardship to the applicant and/ 
or qualifying relative in suspension 
cases. 

(2) Aliens applying for additional forms 
of relief. Whether or not the cap has 
been reached, the Immigration Court 
or the Board shall adjudicate concur-
rently all other forms of relief for 
which the alien has applied. Applica-
tions for suspension of deportation or 
cancellation of removal shall be denied 
in the exercise of discretion if the alien 
is granted asylum or adjustment of sta-
tus, including pursuant to section 202 
of NACARA, while the suspension of 
deportation or cancellation of removal 
application is pending. Where an ap-
peal of a decision granting asylum or 
adjustment is sustained by the Board, 

a decision to deny as a matter of dis-
cretion an application for suspension of 
deportation or cancellation of removal 
on this basis shall be reconsidered. 

[63 FR 52138, Sept. 30, 1998, as amended at 66 
FR 6446, Jan. 22, 2001] 

Subpart C—Voluntary Departure 
§ 240.25 Voluntary departure—author-

ity of the Service. 
(a) Authorized officers. The authority 

contained in section 240B(a) of the Act 
to permit aliens to depart voluntarily 
from the United States may be exer-
cised in lieu of being subject to pro-
ceedings under section 240 of the Act 
by district directors, assistant district 
directors for investigations, assistant 
district directors for examinations, of-
ficers in charge, chief patrol agents, 
the Deputy Executive Associate Com-
missioner for Detention and Removal, 
the Director of the Office of Juvenile 
Affairs, service center directors, and 
assistant service center directors for 
examinations. 

(b) Conditions. The Service may at-
tach to the granting of voluntary de-
parture any conditions it deems nec-
essary to ensure the alien’s timely de-
parture from the United States, includ-
ing the posting of a bond, continued de-
tention pending departure, and re-
moval under safeguards. The alien 
shall be required to present to the 
Service, for inspection and 
photocopying, his or her passport or 
other travel documentation sufficient 
to assure lawful entry into the country 
to which the alien is departing. The 
Service may hold the passport or docu-
mentation for sufficient time to inves-
tigate its authenticity. A voluntary de-
parture order permitting an alien to 
depart voluntarily shall inform the 
alien of the penalties under section 
240B(d) of the Act. 

(c) Decision. The authorized officer, in 
his or her discretion, shall specify the 
period of time permitted for voluntary 
departure, and may grant extensions 
thereof, except that the total period al-
lowed, including any extensions, shall 
not exceed 120 days. Every decision re-
garding voluntary departure shall be 
communicated in writing on Form I– 
210, Notice of Action—Voluntary De-
parture. Voluntary departure may not 
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