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shall be conducted by telephone or cor-
respondence unless the presiding offi-
cer determines that conducting the 
prehearing conference by audio-visual 
telecommunication: 

(i) Is necessary to prevent prejudice 
to a party; 

(ii) Is necessary because of a dis-
ability of any individual expected to 
participate in the prehearing con-
ference; or 

(iii) Would cost less than conducting 
the prehearing conference by telephone 
or correspondence. If the presiding offi-
cer determines that a prehearing con-
ference conducted by audio-visual tele-
communication would measurably in-
crease the United States Department 
of Agriculture’s cost of conducting the 
prehearing conference, the prehearing 
conference shall be conducted by per-
sonal attendance of any individual who 
is expected to participate in the pre-
hearing conference, by telephone, or by 
correspondence. 

(2) If the prehearing conference is not 
conducted by telephone or correspond-
ence, the prehearing conference shall 
be conducted by audio-visual tele-
communication unless the presiding of-
ficer determines that conducting the 
prehearing conference by personal at-
tendance of any individual who is ex-
pected to participate in the prehearing 
conference: 

(i) Is necessary to prevent prejudice 
to a party; 

(ii) Is necessary because of a dis-
ability of any individual expected to 
participate in the prehearing con-
ference; or 

(iii) Would cost less than conducting 
the prehearing conference by audio-vis-
ual telecommunication. 

[43 FR 30510, July 14, 1978, as amended at 60 
FR 8466, Feb. 14, 1995] 

§ 202.111 Rule 11: Hearing, oral or 
written. 

(a) When held. A hearing, oral or 
written, shall be held unless: 

(1) Each respondent admits or is 
deemed to admit sufficient allegations 
of the complaint to support the full 
amount claimed by the complainant as 
reparation; 

(2) Each respondent admits liability 
to the complainant in the full amount 

claimed by the complainant as repara-
tion; 

(3) Before a hearing has been com-
pleted the parties agree in writing that 
the proceeding may be decided on the 
basis of the record as it stands at the 
time such agreement is filed; or 

(4) Before a hearing has been com-
pleted the parties settle their dispute 
or the complainant withdraws the com-
plaint. 

(b) Whether oral or written. The hear-
ing provided for in paragraph (a) of this 
section shall be oral if: 

(1) $10,000 or more is in controversy 
and any respondent files a written re-
quest for an oral hearing with such re-
spondent’s answer; or 

(2) $10,000 or more is in controversy 
and any complainant files a written re-
quest for an oral hearing on or before 
the 20th day after service on such com-
plainant of notice that no respondent 
has filed a timely request for an oral 
hearing; or 

(3) Less than $10,000 is in controversy 
and the presiding officer determines, 
upon written request by any party 
thereto, that an oral hearing is nec-
essary to establish the facts and cir-
cumstances giving rise to the con-
troversy. The hearing shall be written 
if not oral. 

(c) Withdrawal of request. If $10,000 or 
more is in controversy and a party has 
timely filed a request for oral hearing, 
such party may withdraw such request 
at any time prior to completion of an 
oral hearing. If such a withdrawal 
leaves no pending request for oral hear-
ing in the proceeding, and if the pre-
siding officer has not decided that the 
hearing should be oral, each other 
party shall be served with notice of 
this and shall be given 20 days to re-
quest an oral hearing. If any party files 
a request for oral hearing in such time, 
the hearing shall be oral in accordance 
with paragraph (b) of this section. 

(d) Presiding Officer’s recommendation. 
The presiding officer may recommend 
voluntary withdrawal of a request for 
oral hearing, timely filed. Declining to 
make such withdrawal shall not affect 
the rights or interests of any party. 

(e) Representation. Any party may ap-
pear in an oral hearing, or file evidence 
in a written hearing, in person or by 
counsel or other representative. For 
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unethical or contumacious conduct in 
or in connection with a proceeding, the 
presiding officer may preclude a person 
from further acting as attorney or rep-
resentative for any party to the pro-
ceeding; any such order of the pre-
siding officer shall be served on the 
parties; an appeal to the Judicial Offi-
cer may be taken from any such order 
immediately. 

[51 FR 42083, Nov. 21, 1986, as amended at 55 
FR 41184, Oct. 10, 1990] 

§ 202.112 Rule 12: Oral hearing. 

(a) Time, place, and manner. (1) If and 
when the proceeding has reached the 
stage where an oral hearing is to be 
held, the presiding officer shall set a 
time, place, and manner for oral hear-
ing. The time shall be set based upon 
careful consideration to the conven-
ience of the parties. The place shall be 
set in accordance with paragraph (a)(2) 
of this section and careful consider-
ation to the convenience of the parties. 
The manner in which the hearing is to 
be conducted shall be determined in ac-
cordance with paragraphs (a)(3) and 
(a)(4) of this section. 

(2) The place shall be set in accord-
ance with paragraphs (e) and (f) of sec-
tion 407 of the Act, if applicable. In es-
sence, under paragraphs (e) and (f) of 
section 407 of the Act, if the complain-
ant and the respondent, or all of the 
parties, if there are more than two, 
have their principal places of business 
or residence within a single unit of 
local government, a single geo-
graphical area within a State, or a sin-
gle State, the oral hearing is to be held 
as near as possible to such places of 
business or residence, depending on the 
availability of an appropriate location 
for conducting the hearing. If the par-
ties have such places of business or res-
idence distant from each other, then 
paragraphs (e) and (f) of section 407 of 
the Act are not applicable. 

(3) The oral hearing shall be con-
ducted by audio-visual telecommuni-
cation unless the presiding officer de-
termines that conducting the oral 
hearing by personal attendance of any 
individual who is expected to partici-
pate in the hearing: 

(i) Is necessary to prevent prejudice 
to a party; 

(ii) Is necessary because of a dis-
ability of any individual expected to 
participate in the hearing; or 

(iii) Would cost less than conducting 
the hearing by audio-visual tele-
communication. If the presiding officer 
determines that a hearing conducted 
by audio-visual telecommunication 
would measurably increase the United 
States Department of Agriculture’s 
cost of conducting the hearing, the 
hearing shall be conducted by personal 
attendance of any individual who is ex-
pected to participate in the hearing or 
by telephone. 

(4) The presiding officer may, in his 
or her sole discretion or in response to 
a motion by a party to the proceeding, 
conduct the hearing by telephone if the 
presiding officer finds that a hearing 
conducted by telephone: 

(i) Would provide a full and fair evi-
dentiary hearing; 

(ii) Would not prejudice any party; 
and 

(iii) Would cost less than conducting 
the hearing by audio-visual tele-
communication or personal attendance 
of any individual who is expected to 
participate in the hearing. 

(b) Notice. (1) A notice stating the 
time, place, and manner of oral hearing 
shall be served on each party prior to 
the time of the oral hearing. The no-
tice shall state whether the oral hear-
ing will be conducted by telephone, 
audio-visual telecommunication, or 
personal attendance of any individual 
expected to participate in the hearing. 
If any change is made in the time, 
place, or manner of the oral hearing, a 
notice of the change shall be served on 
each party prior to the time of the oral 
hearing as changed, unless the change 
is made during the course of an oral 
hearing and shown in the transcript or 
on the recording. Any party may waive 
such notice, in writing, or orally on the 
record at an oral hearing and shown in 
the transcript or on the recording. 

(2) If the presiding officer orders an 
oral hearing, any party may move that 
the hearing be conducted by telephone 
or personal attendance of any indi-
vidual expected to attend the hearing 
rather than by audio-visual tele-
communication. Any motion that the 
hearing be conducted by telephone or 
personal attendance of any individual 
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