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(3) Before conducting an inquiry
under this section, the Commission
will attempt to obtain relevant infor-
mation under the continuing review
provisions of 11 CFR 9039.2. Matching
payments will not be withheld pending
the results of an inquiry under this sec-
tion unless the Commission finds pat-
ent irregularities suggesting the possi-
bility of fraud in materials submitted
by, or in the activities of, the can-
didate or his or her authorized com-
mittee(s).

(b) Procedures. (1) The Commission
will notify the candidate of its decision
to conduct an inquiry under this sec-
tion. The notice will summarize the
legal and factual basis for the Commis-
sion’s decision.

(2) The Commission’s inquiry may in-
clude, but is not limited to, the fol-
lowing:

(i) A field audit of the candidate’s
books and records;

(ii) Field interviews of agents and
representatives of the candidate and
his or her authorized committee(s);

(iii) Verification of reported con-
tributions by contacting reported con-
tributors;

(iv) Verification of disbursement in-
formation by contacting reported ven-
dors;

(v) Written questions under order;

11 CFR Ch. | (1-1-15 Edition)

(vi) Production of documents under
subpoena;

(vii) Depositions.

(3) The provisions of 52 U.S.C. 30109
and 11 CFR part 111 will not apply to
inquiries conducted under this section
except that the provisions of 11 CFR
111.12 through 111.15 shall apply to any
orders or subpoenas issued by the Com-
mission.

(4) If, at the close of the inquiry, the
Commission determines that no action
or no further action is warranted, the
Commission shall so notify the can-
didate. If the inquiry results in an ad-
justment to the amount of certified
matching funds, the procedures set
forth at 11 CFR 9036.5 or 9038.1 shall be
followed, as appropriate. If the inquiry
coincides with an audit undertaken
pursuant to 11 CFR 9038.1, the informa-
tion obtained in the inquiry will be uti-
lized in making the repayment deter-
mination. If the inquiry results in an
initial or additional repayment deter-
mination, the procedures set forth at 11
CFR 9038.2, 9038.4, and 9038.5 shall be
followed.

[66 FR 35949, July 29, 1991; 56 FR 42380, Aug.
27, 1991; 60 FR 31888, June 16, 1995; 79 FR
77852, Dec. 29, 2014]
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AUTHORITY: 5 U.S.C. 552, as amended.

SOURCE: 73 FR 54257, Sept. 18, 2008, unless
otherwise noted.

§9405.1 Purpose and scope.

The regulations in this part imple-
ment the provisions of the Freedom of
Information Act (FOIA), 5 U.S.C. 552,
as amended, with respect to the avail-
ability of records for inspection and
copying.

§9405.2 Definitions.

As used in this part, the term—

Chief FOIA Officer means the person
designated under §9405.3(d) who has
Commission-wide responsibility for the
efficient and appropriate compliance
with the FOIA.

Commercial use request means a FOIA
request from or on behalf of a person
who seeks information for a use or pur-
pose that furthers his/her commercial,
trade, or profit interests, which can in-
clude furthering those interests
through litigation. The FOIA Officer
will determine, whenever reasonably
possible, the use to which a requester
will put the requested documents.
Where the FOIA Officer has reasonable
cause to doubt the use for which the re-
quester claims to have made the FOIA
request or where that use is not clear
from the FOIA request itself, the FOIA
Officer will seek additional clarifica-

tion before assigning the request to a
specific category.

Commission means the U.S. Election
Assistance Commission, established by
the Help America Vote Act of 2002, 42
U.S.C. 15301 et seq.

Commissioner means an individual ap-
pointed to the Commission by the
President and confirmed by the Senate
under section 203 of the Help America
Vote Act of 2002, 42 U.S.C. 15323.

Direct costs means those expenditures
which the Commission actually incurs
in searching for, duplicating, and, in
the case of commercial use requesters,
reviewing documents to respond to a
FOIA request. Direct costs include, but
are not limited to, the salary of the
employee performing the work (the
basic rate of pay for the employee plus
16 percent of that basic rate to cover
benefits) and the cost of operating du-
plicating equipment. Direct costs do
not include overhead expenses, such as
the cost of space and heating or light-
ing the facility in which the records
are stored.

Duplication means the process of
making a copy of a document nec-
essary to respond to a FOIA request.
Examples of the form such copies can
take include, but are not limited to,
paper copy, microform, audio-visual
materials, or machine readable docu-
mentation (e.g., magnetic tape, DVD,
or CD). The Commission will honor a
requester’s specified preference of form
or format of disclosure if the records
requested are reasonably reproducible
with reasonable efforts in the re-
quested form or format.

Educational institution means a pre-
school, a public or private elementary
or secondary school, an institution of
undergraduate higher education, an in-
stitute of graduate higher education,
an institution of professional edu-
cation, and an institution of vocational
education, which operates a program or
programs of scholarly research.

Ezxecutive Director means the Execu-
tive Director of the Commission or his
or her designee.

FOIA means Freedom of Information
Act, 5 U.S.C. 552, as amended.

FOIA Officer means a person des-
ignated by the Chief FOIA Officer
under §9405.3(d) to carry out day-to-day
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implementation of the FOIA activities
of the Commission.

FOIA Public Liaison means a person
designated by the Chief FOIA Officer
under §9405.3(d) to assist in the resolu-
tion of any disputes between the re-
quester and the Commission.

FOIA request means to seek the re-
lease of records under 5 U.S.C. 552, as
amended.

General Counsel means the General
Counsel of the Commission or his or
her designee.

Non-commercial scientific institution
means an organization that is not oper-
ated on a commercial basis and which
is operated solely for the purpose of
conducting scientific research, the re-
sults of which are not intended to pro-
mote any particular product or indus-
try.

Record means any information that
would be a Commission record subject
to the requirements of this part when
maintained by the Commission in any
format, including, but not limited to,
an electronic format. Record includes
information that is maintained for the
Commission by an entity under Gov-
ernment contract for the purposes of
records management.

Representative of the news media
means any person or entity that gath-
ers information of potential interest to
a segment of the public, uses editorial
skills to turn the raw materials into a
distinct work, and distributes that
work to an audience. As used in this
paragraph, ‘news’” means information
that is about current events or that
would be of current interest to the pub-
lic. Examples of news media entities
include, but are not limited to, tele-
vision or radio stations broadcasting to
the public at large, web logs, and pub-
lishers of periodicals (but only in those
instances in which these entities can
qualify as disseminators of news, as de-
fined in this paragraph) who make
their products available for purchase or
subscription by the general public. As
used in this paragraph, a ‘‘web log”
means a publicly available Web site,
usually maintained by an individual,
with regular entries of commentary,
descriptions of events, or other mate-
rial. A freelance journalist may be re-
garded as working for a news media en-
tity and therefore, considered a rep-
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resentative of the news media if that
person can demonstrate a solid basis
for expecting publication by a news or-
ganization (whether or not the jour-
nalist is actually employed by the enti-
ty). A publication contract would
present a solid basis for such an expec-
tation. The Commission may also con-
sider the past publication record of the
requester in making this determina-
tion.

Requester is any person who submits
a FOIA request to the Commission for
release of a record under 5 U.S.C. 552,
as amended.

Review means the process of exam-
ining a document located in response
to a commercial use request to deter-
mine whether any portion of the docu-
ment located is exempt from disclo-
sure. Review also refers to processing
any document for disclosure, i.e., doing
all that is necessary to excise exempt
portions of the document or otherwise
prepare the document for release. Re-
view time includes time spent consid-
ering any formal objection to disclo-
sure made by a business submitter re-
questing confidential treatment but
does not include time spent resolving
general legal or policy issues regarding
the application of exemptions.

Search means all time spent review-
ing, manually or by automated means,
Commission records for the purpose of
locating those records that are respon-
sive to a FOIA request, including, but
not limited to, page-by-page or line-by-
line identification of material within
documents and also includes reason-
able efforts to locate and retrieve in-
formation from records maintained in
electronic form or format. Search time
does not include review of material to
determine whether the material is ex-
empt from disclosure.

§9405.3 Policy on
records.

disclosure of

(a) The Commission will make the
fullest possible disclosure of records to
the public, consistent with the rights
of individuals to privacy, the rights of
individuals and other entities with re-
spect to trade secrets and commercial
or financial information entitled to
privileged and confidential treatment,
and the need for the Commission to
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promote free internal policy delibera-
tions and to pursue its official activi-
ties without undue disruption.

(b) All Commission records shall be
available to the public unless they are
specifically exempt under this part.

(c) In the interest of efficiency and
economy, the Commission’s preference
is to furnish records to requesters in
electronic format, when possible.

(d) To carry out this policy, the Com-
mission shall designate a Chief Free-
dom of Information Act Officer (Chief
FOIA Officer). The Chief FOIA Officer
shall designate one or more Commis-
sion officials, as appropriate, as FOIA
Public Liaison and/or as FOIA Officers.
A FOIA Public Liaison shall serve as a
supervisory official to whom a FOIA
requester can raise questions about the
service the FOIA requester has re-
ceived. A FOIA Officer shall have the
authority, subject to the direction and
supervision of the Chief FOIA Officer,
the requirements of this part, and the
FOIA, to make decisions concerning
disclosure of records to the public.

§9405.4 Availability of records.

(a) The FOIA and its provisions apply
only to existing Commission records;
the FOIA does not require the creation
of new records.

(b) In accordance with 5 TU.S.C.
5b2(a)(2), the Commission shall make
the following materials available for
public inspection and copying:

(1) Statements of policy and interpre-
tation that have been adopted by the
Commission but have not been pub-
lished in the FEDERAL REGISTER;

(2) Administrative staff manuals and
instructions to staff that affect a mem-
ber of the public;

(3) Copies of all records, regardless of
form or format, that have been re-
leased to any person under this para-
graph and that, because of their nature
or subject matter, the Commission de-
termines have become or are likely to
become the subject of subsequent re-
quests for substantially the same
records; and

(4) A general index of the records re-
ferred to in paragraph (b)(3) of this sec-
tion.

(¢) In accordance with 5 TU.S.C.
552(a)(3), the Commission shall make
available, upon proper request, all non-
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exempt Commission records, or por-
tions of records, not previously made
public under 5 U.S.C. 5562(a)(1l) and
(a)(2).

(d) The Commission shall maintain
and make available current indexes
and supplements providing identifying
information regarding any matter
issued, adopted, or promulgated after
July 4, 1967. These indexes and supple-
ments shall be published and made
available on at least a quarterly basis
for public distribution unless the Com-
mission determines by Notice in the
FEDERAL REGISTER that publication
would be unnecessary, impracticable,
or not feasible due to budgetary consid-
erations. Nevertheless, copies of any
index or supplement shall be made
available upon request at a cost not to
exceed the direct cost of duplication.

(e) If documents or files contain both
disclosable and non-disclosable infor-
mation, the non-disclosable informa-
tion will be deleted and the disclosable
information released, unless the
disclosable portions cannot be reason-
ably segregated from the other por-
tions in a manner which will allow
meaningful information to be dis-
closed.

(f) All records created in the process
of implementing provisions of 5 U.S.C.
552 will be maintained by the Commis-
sion in accordance with the authority
granted by the National Archives and
Records Service of the General Serv-
ices Administration.

(g) The Commission encourages the
public to explore the information
available on the Commission’s Web
site, located at http:/www.eac.gov.

§9405.5 Categories of exemptions.

(a) No FOIA requests under 5 U.S.C.
552 shall be denied release unless the
record contains, or its disclosure would
reveal, matters that are:

(1) Specifically authorized under cri-
teria established by an Executive Order
to be kept secret in the interest of na-
tional defense or foreign policy and
are, in fact, properly classified under
such Executive Order;

(2) Related solely to the internal per-
sonnel rules and practices of the Com-
mission;
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(3) Specifically exempted from disclo-
sure by statute, provided that such
statute:

(1) Requires that the matters be with-
held from the public in such a manner
as to leave no discretion on the issue,
or

(ii) Establishes particular criteria for
withholding or refers to particular
types of matters to be withheld;

(4) Trade secrets and commercial or
financial information obtained from a
person that are privileged or confiden-
tial. Such information includes con-
fidential business information which
concerns or relates to the trade se-

crets, processes, operations, style of
works, or apparatus, or to the produc-
tion, sales, shipments, purchases,

transfers, identification of customers,
inventories, or amount of source of in-
come, profits, losses, or expenditures of
any person, firm, partnership, corpora-
tion, or other organization, if the dis-
closure is likely to have the effect of
either impairing the Commission’s
ability to obtain such information as is
necessary to perform its statutory
functions or causing substantial harm
to the competitive position of the per-
son, firm, partnership, corporation, or
other organization from which the in-
formation was obtained, unless the
Commission is required by law to dis-
close such information. For purposes of
this section, trade secret means a se-
cret, commercially valuable plan, for-
mula, process, or device that is used for
the making, preparing, compounding,
or processing of trade commodities and
that can be said to be the end product
of either innovation or substantial ef-
fort. Examples of trade secrets may in-
clude, but are not limited to, plans,
schematics, specifications of materials
used in production, source code used to
develop software, technical descrip-
tions of manufacturing process, quality
control methodology, and test results.
The following procedures shall be used
for submitting business information in
confidence:

(i) Clearly mark any portion of any
data or information being submitted
that in the submitter’s opinion is a
trade secret or commercial and finan-
cial information that the submitter is
claiming should be treated as privi-
leged and confidential and submit such
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data or information separately from
other material being submitted to the
Commission;

(ii) A request for confidential treat-
ment shall be addressed to the Chief
FOIA Officer, U.S. Election Assistance
Commission, 1201 New York Avenue,
NW., Suite 300, Washington, DC 20005
and shall indicate clearly on the enve-
lope that it is a request for confidential
treatment.

(iii) With each submission of, or offer
to submit, business information which
a submitter desires to be treated as
confidential under paragraph (a)(4) of
this section, the submitter shall pro-
vide the following, which may be dis-
closed to the public:

(A) A written description of the na-
ture of the subject information and a
justification for the request for its con-
fidential treatment, and

(B) A certification in writing under
oath that substantially identical infor-
mation is not available to the public.

(iv) Approval or denial of requests
shall be made only by the Chief FOIA
Officer or his or her designees. A denial
shall be in writing, shall specify the
reason for the denial, and shall advise
the submitter of the right to appeal to
the Commission.

(v) For good cause shown, the Com-
mission may grant an appeal from a de-
nial by the Chief FOIA Officer or his or
her designee if the appeal is filed with-
in 15 days after receipt of the denial.
An appeal shall be addressed to the
Chief FOIA Officer, U.S. Election As-
sistance Commission, 1201 New York
Avenue, NW., Suite 300, Washington,
DC 20005 and shall clearly indicate that
it is a confidential submission appeal.
An appeal will be decided within 20
days after its receipt (excluding Satur-
days, Sundays, and legal holidays) un-
less an extension, stated in writing
with the reasons therefore, has been
provided to the person making the ap-
peal.

(vi) Any business information sub-
mitted in confidence and determined to
be entitled to confidential treatment
shall be maintained in confidence by
the Commission and not disclosed ex-
cept as required by law. In the event
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that any business information sub-
mitted to the Commission is not enti-
tled to confidential treatment, the sub-
mitter will be permitted to withdraw
the tender unless it is the subject of a
request under the FOIA or of judicial
discovery proceedings.

(5) Interagency or intra-agency
memoranda or letters that would not
be available by law to a party in litiga-
tion with the Commission;

(6) Personnel and medical files and
similar files, the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(7) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of
such law enforcement records or infor-
mation:

(i) Could reasonably be expected to
interfere with enforcement pro-
ceedings;

(ii) Would deprive a person of a right
to a fair trial or an impartial adjudica-
tion;

(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local, or for-
eign agency or authority or any pri-
vate institution that furnished infor-
mation on a confidential basis, and, in
the case of a record or information
compiled by a criminal law enforce-
ment authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, information
furnished by a confidential source;

(v) Would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions or would dis-
close guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law; or

(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual.

(b) Any portion of a record that rea-
sonably can be segregated from the bal-
ance of the record shall be provided to
any individual requesting such record
after deletion of the portions which are
exempt. The amount of information de-
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leted and the exemption under which
the deletion is made shall be indicated
on the released portion of the record,
unless including that indication would
harm an interest protected by an ex-
emption in paragraph (a) of this sec-
tion under which the deletion is made.
If technically feasible, the amount of
the information deleted shall be indi-
cated at the place in the record where
such deletion is made.

(c) If a requested record is one of an-
other government agency or deals with
subject matter to which a government
agency other than the Commission has
exclusive or primary responsibility,
the request for such a record shall be
promptly referred by the Commission
to that agency for disposition or guid-
ance as to disposition.

(d) Nothing in this part authorizes
withholding of information or limiting
the availability of records to the pub-
lic, except as specifically provided; nor
is this part authority to withhold in-
formation from Congress.

[73 FR 54257, Sept. 18, 2008, as amended at 75
FR 49814, Aug. 16, 2010]

§9405.6 Discretionary release of ex-
empt records.

The Commission may, in its discre-
tion, release requested records despite
the applicability of the exemptions in
§9405.5, if it determines that it is in the
public interest and that the rights of
third parties would not be prejudiced.
The Executive Director will have the
authority to determine that requested
records may be released despite other-
wise applicable exemptions.

§9405.7 Requests for records.

(a) Requests for copies of Commis-
sion records under the FOIA shall be
made in writing and addressed to the
Chief FOIA Officer, U.S. Election As-
sistance Commission, 1201 New York
Avenue, NW., Suite 300, Washington,
DC 20005. The request shall reasonably
describe the records sought with suffi-
cient specificity with respect to names,
dates, and subject matter to permit the
records to be located. A requester will
be promptly advised if the records can-
not be located on the basis of the de-
scription given and that further identi-
fying information must be provided be-
fore the request can be satisfied.
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(b) Requests for Commission records
and copies thereof shall specify the
preferred form or format (including
electronic formats) of the response.
The Commission shall accommodate
requesters as to form or format if the
record is readily available in that form
or format. When requesters do not
specify the form or format of the re-
sponse, the Commission shall respond
in the form or format in which the doc-
ument is most accessible to the Com-
mission. In the interest of efficiency
and economy, the Commission’s pref-
erence is to furnish records to request-
ers in electronic format, whenever pos-
sible.

(c) The Commission shall determine
within 20 working days after receipt of
a request, or 20 working days after an
appeal is granted, whether to comply
with such request, unless in unusual
circumstances the time is extended.
The 20-day period shall commence on
the date on which the request was first
received by the appropriate component
of the Commission, but in any event,
not later than 10 days after the request
is first received by the component of
the Commission designated to receive
requests under this part. The 20-day pe-
riod shall not be tolled by the Commis-
sion except—

(1) The Commission may make one
request of the requester for informa-
tion and toll the 20-day period while it
is awaiting such information that it
has reasonably requested from the re-
quester.

(2) If it is necessary to clarify with
the requester issues regarding fee as-
sessment.

(3) Under paragraphs (c)(1) or (2) of
this section, the Commission’s receipt
of the requester’s response to the Com-
mission’s request for information or
clarification ends the tolling period.

(d) In the event the time is extended
under paragraph (c) of this section, the
requester shall be notified of the rea-
sons for the extension and the date on
which a determination is expected to
be made. An extension may be made if
it is—

(1) Necessary to locate records or
transfer them from physically separate
facilities; or

(2) Necessary to search for, collect,
and appropriately examine a large
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quantity of separate and distinct
records that are the subject of a single
request; or

(3) Necessary for consultation with
another agency that has a substantial
interest in the determination of the re-
quest.

(e) If the Commission determines
that an extension of time is necessary
to respond to a request satisfying the
unusual circumstances specified in
paragraph (c) of this section, the Com-
mission shall so notify the requester
and give the requester an opportunity
to limit the scope of the request so
that it may be processed within the
time limit prescribed in paragraph (c)
of this section or arrange with the
Commission an alternative time frame
for processing the request or a modified
request.

(f) The Commission may aggregate
and process as a single request requests
by the same requester, or a group of re-
questers acting in concert, if the Com-
mission reasonably believes that the
requests actually constitute a single
request that would otherwise satisfy
the unusual circumstances specified in
paragraph (c) of this section, and the
requests involve clearly related mat-
ters.

(g) The Commission will process re-
quests under the FOIA based on the
order they are received.

(h) The Commission shall consider
requests for the expedited processing of
requests in cases where the requester
demonstrates a compelling need for
such processing.

(1) The term ‘‘compelling mneed”
means, with respect to a request made
by a person primarily engaged in dis-
seminating information, urgency to in-
form the public concerning actual or
alleged Federal government activity.

(2) Requesters for expedited proc-
essing must include in their requests a
statement setting forth the basis for
the claim that a ‘‘compelling need’’ ex-
ists for the requested information, cer-
tified by the requester to be true and
correct to the best of his or her knowl-
edge and belief.

(3) The Commission shall determine
whether to grant a request for expe-
dited processing and notify the re-
quester of such determination within
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10 days of receipt of the request. Deni-
als of requests for expedited processing
may be appealed as set forth in §9405.8.
The Commission shall expeditiously
determine any such appeal. As soon as
practicable, the Commission shall
process the documents responsive to a
request for which expedited processing
is granted.

(i) Any person denied access to
records by the Commission shall be no-
tified immediately of the denial, in-
cluding the reasons for the decision
and notified of his or her right to ap-
peal the adverse determination to the
Commission.

(j) The date of receipt of a request
under this part shall be the date on
which the Chief FOIA Officer actually
receives the request.

(k) BEach request received by the
Chief FOIA Officer will be assigned an
individualized tracking number. Re-
questers may call (866) 747-1471 and,
using the tracking number, obtain in-
formation about the request, including
the date on which the Commission
originally received the request and an
estimated date on which the Commis-
sion will complete action on the re-
quest.

[78 FR 54257, Sept. 18, 2008, as amended at 75
FR 49814, Aug. 16, 2010]

§9405.8 Appeals of denials of requests
for records.

(a) Any person who has been notified
under §9405.7(i) that his/her request for
inspection of a record or for a copy of
a record has been denied, or who has
received no response within 20 working
days (or within such extended period as
is permitted under §9405.7(d)) after the
request has been received by the Com-
mission, or who has received no re-
sponse within 20 days after a request
for expedited processing has been re-
ceived by the Commission, may appeal
the adverse determination or the fail-
ure to respond by requesting the Com-
mission to direct that the record be
made available or that the expedited
processing shall occur.

(b) The appeal request shall be in
writing, shall clearly and prominently
state on the envelope or other cover
and at the top of the first page ‘“‘FOIA
Appeal,” and shall identify the record
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in the form in which it was originally
requested.

(c) The appeal request should be de-
livered or addressed to the Chief FOIA
Officer, U.S. Election Assistance Com-
mission, 1225 New York Avenue, NW.,
Suite 1100, Washington, DC 20005.

(d) The requester may state facts and
cite legal or other authorities as he or
she deems appropriate in support of the
appeal request.

(e) The Commission will make a de-
termination with respect to any appeal
within 20 working days after receipt of
the appeal (or within such extended pe-
riod as is permitted under §9405.7). If,
on appeal, the denial of the request for
a record or a copy is in whole or in part
upheld, the Commission shall advise
the requester of the denial and shall
notify him or her of the provisions for
judicial review of that determination
as set forth in 5 U.S.C. 552(a)(4).

(f) Because of the risk of misunder-
standing inherent in oral communica-
tions, the Commission will not enter-
tain any appeal from an alleged denial
or failure to comply with an oral re-
quest. Any person who has orally re-
quested a copy of a record that he or
she believes to have been improperly
denied should resubmit the request in
writing as set forth in §9405.7.

§9405.9 Fees in general.

(a) Generally. The Commission will
charge fees that recoup the full allow-
able direct costs it incurs. The Com-
mission will use the most efficient and
least costly means to comply with re-
quests for documentation.

(b) Manual searches for records. The
Commission will charge fees at the sal-
ary rate(s) (basic pay plus 16 percent)
of the employee(s) making the search.

(c) Computer searches for records. The
Commission will charge the actual di-
rect cost of operating the central proc-
essing unit (CPU) for that portion of
operating time that is directly attrib-
utable to searching for records respon-
sive to a FOIA request and operator/
programmer salary apportionable to
the search.

(d) Review of records. Only requesters
who are seeking documents for com-
mercial use may be charged for time
spent reviewing records to determine
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whether they are exempt from manda-
tory disclosure. Charges may be as-
sessed only for the initial review (i.e.,
the review undertaken the first time
the Commission analyzes the applica-
bility of a specific exemption to a par-
ticular record or portion of a record).
Records or portions of records withheld
in full under an exemption that is sub-
sequently determined not to apply may
be reviewed again to determine the ap-
plicability of other exemptions not pre-
viously considered. The costs for such a
subsequent review are assessable. The
Commission will charge at the salary
rate(s) (basic pay plus 16 percent) of
the employee(s) reviewing records.

(e) Duplication of records. Records will
be duplicated at a rate of fifteen (15)
cents per page. For copies prepared by
computers, such as tapes, CDs, DVDs,
or printouts, the Commission shall
charge the actual cost, including oper-
ator time, of production. For other
methods of reproduction or duplica-
tion, the Commission will charge the
actual direct costs of producing the
document(s). If the Commission esti-
mates that duplication charges are
likely to exceed $25, it shall notify the
requester of the estimated amount of
fees, unless the requester has indicated
in advance a willingness to pay fees as
high as those anticipated. Such a no-
tice shall offer a requester the oppor-
tunity to confer with agency personnel
with the object of reformulating the re-
quest to meet his or her needs at a
lower cost.

(f) Other charges. The Commission
will recover the full costs of providing
services such as those enumerated
below when it provides them in re-
sponse to a direct request for such
services:

(1) Certifying that records are true
copies; or

(2) Sending records by special meth-
ods such as express mail.

(g) Payment of fees. Remittance shall
be in the form either of a personal
check or bank draft drawn on a bank in
the United States or a postal money
order. Remittance shall be made pay-
able to the order of the Treasury of the
United States and mailed to the Chief
FOIA Officer, U.S. Election Assistance
Commission, 1225 New York Avenue,
NW., Suite 1100, Washington, DC 20005.
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(h) Receipt of fees. A receipt for fees
paid will be given upon request. Refund
of fees paid for services actually ren-
dered will not be made.

(i) Restrictions on assessing fees. The
Commission shall not assess search
fees or duplication fees under this para-
graph if the Commission fails to com-
ply with any time limit in these regu-
lations. The Commission will not
charge fees to any requester, including
commercial use requesters, if the cost
of collecting a fee would be equal to or
greater than the fee itself. With the ex-
ception of requesters seeking docu-
ments for a commercial use, the Com-
mission will not charge fees for the
first 100 pages of duplication and the
first two hours of search time.

(1) The elements to be considered in
determining the ‘‘cost of collecting a
fee’’ are the administrative costs of re-
ceiving and recording a requester’s re-
mittance and processing the fee for de-
posit in the Treasury Department’s
special account.

(2) For purposes of these restrictions
on assessment of fees, the word
“‘pages’ means paper copies of 8.5” x 11”7
or 11”7 x 14”. Thus, requesters are not en-
titled to 100 computer disks, for exam-
ple.

(3) For purposes of these restrictions
on assessment of fees, the term ‘‘search
time’”’ means manual search. To apply
this term to searches made by com-
puter, the Commission will determine
the hourly cost of operating the CPU
and the operator’s hourly salary plus 16
percent. When the cost of such search
(including operator time and the cost
of operating the computer to process a
request) equals the equivalent dollar
amount of two hours of salary of the
person performing the search (i.e., the
operator), the Commission will begin
assessing charges for computer search.

§9405.10 Fees to be
egories of requesters.

There are four categories of FOIA re-
questers: Commercial use requesters;
educational and non-commercial sci-
entific institutions; representatives of
the news media; and all other request-
ers.

(a) Commercial use requesters. When
the Commission receives a request for
documents for commercial use, it will

charged—cat-
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assess charges that recover the full di-
rect costs of searching for, reviewing
for release, and duplicating the record
sought. Commercial use requesters are
neither entitled to two hours of free
search time nor 100 free pages of dupli-
cation. The Commission may recover
the cost of searching for and reviewing
records even if there is ultimately no
disclosure of records (see §9405.11(b)).

(b) Educational and mnon-commercial
scientific institution requesters. The Com-
mission shall provide documents to re-
questers in this category for the cost of
reproduction alone, excluding charges
for the first 100 pages. To be eligible for
inclusion in this category, requesters
must show that the record is being
made as authorized by and under the
auspices of a qualifying institution and
that the records are not sought for a
commercial use but are sought in the
furtherance of scholarly (if the request
is from an educational institution) or
scientific (if the request is from a non-
commercial scientific institution) re-
search.

(c) Representatives of the news media.
The Commission shall provide docu-
ments to requesters in this category
for the cost of reproduction alone, ex-
cluding charges for the first 100 pages.
To be eligible for inclusion in this cat-
egory, the requester must fit the defi-
nition of a representative of the news
media as stated in §9405.2, and the re-
quest must not be made for commercial
use. For purposes of this paragraph, a
request for records supporting the news
dissemination function of the requester
shall not be considered to be a request
that is for commercial use.

(d) All other requesters. The Commis-
sion shall charge requesters who do not
fit into any of the categories above fees
that recover the full reasonable direct
cost of searching for and reproducing
records that are responsive to the re-
quest, except that the first 100 pages of
reproduction and the first two hours of
search time shall be furnished without
charge.

§9405.11 Miscellaneous fee provisions.

(a) Charging Interest—notice and rate.
The Commission may begin assessing
interest charges on an unpaid bill
starting on the 31st day following the
day on which the billing was sent. The

§9405.11

fact that the fee has been received by
the Commission within the 30-day
grace period, even if it is not processed,
will suffice to stay the accrual of inter-
est. Interest will be at the rate pre-
scribed in section 3717 of title 31 of the
United States Code and will accrue
from the date of the billing.

(b) Charges for wunsuccessful search.
The Commission may assess charges
for time spent searching, even if it fails
to locate the records or if the records
located are determined to be exempt
from disclosure. If the Commission es-
timates that search charges are likely
to exceed $25, it shall notify the re-
quester of the estimated amount of
fees, unless the requester has indicated
in advance his willingness to pay fees
as high as those anticipated. Such a
notice shall offer the requester the op-
portunity to confer with agency per-
sonnel with the object of reformulating
the request to meet his or her needs at
a lower cost.

(c) Aggregating requests. A requester
may not file multiple requests at the
same time, each seeking portions of a
document or documents, solely in order
to avoid payment of fees. When the
Commission reasonably believes that a
requester or a group of requestors act-
ing in concert has submitted requests
that constitute a single request involv-
ing clearly related matters, the Com-
mission may aggregate those requests
and charge accordingly. One element to
be considered in determining whether a
belief would be reasonable is the time
period over which the requests have oc-
curred.

(d) Advance payments. The Commis-
sion may not require a requester to
make an advance payment (i.e., pay-
ment before work is commenced or
continued on a request) unless:

(1) The Commission estimates or de-
termines that allowable charges that a
requester may be required to pay are
likely to exceed $250. Then, the Com-
mission will notify the requester of the
likely cost and obtain satisfactory as-
surance of full payment where the re-
quester has a history of prompt pay-
ment of FOIA fees or require an ad-
vance payment of an amount up to the
full estimated charges in the case of re-
questers with no history of payment;
or
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(2) A requester has previously failed
to pay a fee charged in a timely fashion
(i.e., within 30 days of the date of the
billing). Then, the Commission may re-
quire the requester to:

(i) Pay the full amount owed plus any
applicable interest as provided above
or demonstrate that he or she has, in
fact, paid the fee, and

(ii) Make an advance payment of the
full amount of the estimated fee before
the agency begins to process a new re-
quest or a pending request from that
requester.

(3) When the Commission acts under
paragraphs (d)(1) or (2) of this section,
the administrative time limits pre-
scribed in 5 U.S.C. 552(a)(6) will begin
only after the Commission has received
payments described in paragraphs (d)(1)
and (2) of this section.

(e) Effect of Debt Collection Act of 1982.
The Commission shall comply with the
provisions of the Debt Collection Act,
including disclosure to consumer re-
porting agencies and use of collection
agencies, where appropriate, to encour-
age repayment.

§9405.12 Waiver or
charges.

Records responsive to a request will
be furnished without charge when the
Chief FOIA Officer determines, based
on all available information, that dis-
closure of the requested information is
in the public interest because it is like-
ly to contribute significantly to public
understanding of the operations or ac-
tivities of the government and is not
primarily in the commercial interest of
the requester.

PART 9407—IMPLEMENTATION OF
THE GOVERNMENT IN THE SUN-
SHINE ACT

reduction of

Sec.

9407.1
9407.2
9407.3
9407.4
9407.5
9407.6
9407.7
9407.8

AUTHORITY: 5 U.S.C. 552b.

SOURCE: 73 FR 54257, Sept. 18, 2008, unless
otherwise noted.

Purpose and scope.

Definitions.

Open meetings.

Notice of meetings.

Closed meetings.

Procedures for closing meetings.
Recordkeeping requirements.
Public availability of records.
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§9407.1 Purpose and scope.

This part contains the regulations of
the U.S. Election Assistance Commis-
sion implementing the Government in
the Sunshine Act (6 U.S.C. 552b). Con-
sistent with the Act, it is the policy of
the Commission that the public is enti-
tled to the fullest practicable informa-
tion regarding its decision making
processes. This part sets forth the basic
responsibilities of the Commission
with regard to this policy and offers
guidance to members of the public who
wish to exercise the rights established
by the Act. These regulations also ful-
fill the requirement of 5 U.S.C. 552b(g)
that each agency subject to the Act
promulgates regulations to implement
the open meeting requirements of para-
graphs (b) through (f) of section 552b.

§9407.2 Definitions.

As used in this part, the term—

Commission means the U.S. Election
Assistance Commission, established by
the Help America Vote Act of 2002, 42
U.S.C. 15301 et seq.

Commissioner means an individual ap-
pointed to the Commission by the
President and confirmed by the Senate
under section 203 of the Help America
Vote Act of 2002, 42 U.S.C. 15323.

Ezecutive Director means the Execu-
tive Director of the Commission or his
or her designee.

General Counsel means the General
Counsel of the Commission or his or
her designee.

Meeting means the deliberations of at
least three Commissioners where such
deliberations determine or result in the
joint conduct or disposition of official
Commission business. A deliberation
conducted through telephone or similar
communications equipment in which
all persons participating can hear each
other shall be considered a meeting.
For the purposes of this section, ‘‘joint
conduct” does not include situations
where the requisite number of members
is physically present in one place but
not conducting agency business as a
body. In addition, the term ‘‘meeting”’
does not include a process of notation
voting by circulated memorandum for
the purpose of expediting consideration
of official Commission business. The
term ‘‘meeting”’ also does not include
deliberations on whether to:

382



Election Assistance Commission

(1) Schedule a meeting;

(2) Hold a meeting with less than
seven days notice, as provided in
§9407.4(e);

(3) Change the subject matter of a
publicly announced meeting or the de-
termination of the Commission to open
or close a meeting or portions of a
meeting to public observation, as pro-
vided in §9407.4(f);

(4) Change the time or place of an an-
nounced meeting, as provided in
§9407.4(g);

(5) Close a meeting or portions of a
meeting, as provided in §9407.5; or

(6) Withhold from disclosure informa-
tion pertaining to a meeting or por-
tions of a meeting, as provided in
§9407.5.

Public observation means attendance
by one or more members of the public
at a meeting of the Commission but
does not include participation in the
meeting.

Public participation means the presen-
tation or discussion of information,
raising of questions, or other manner
of involvement in a meeting of the
Commission by one or more members
of the public in a manner that contrib-
utes to the disposition of Commission
business.

§9407.3 Open meetings.

(a) The Commissioners shall not
jointly conduct, determine, or dispose
of agency business other than in ac-
cordance with this section.

(b) Except as otherwise provided in
this part, every portion of every Com-
mission meeting shall be open to public
observation.

(c) No additional right to participate
in Commission meetings is granted to
any person by this part. Meetings of
the Commission, or portions of a meet-
ing, shall be open to public participa-
tion only when an announcement to
that effect is issued under §9407.4(b)(4).
Public participation shall be conducted
in an orderly, non-disruptive manner
and in accordance with any procedures
as the chairperson of the meeting may
establish. Public participation may be
terminated at any time for any reason.

(d) When holding open meetings, the
Commission shall make a diligent ef-
fort to provide appropriate space, suffi-
cient visibility, and adequate acoustics

§9407.4

to accommodate the public attendance
anticipated for the meeting. When open
meetings are conducted through tele-
phone or similar communications
equipment, the Commission shall make
an effort to provide sufficient access to
the public in a manner which allows
the public to clearly hear, see, or oth-
erwise follow the proceedings. The
meeting room or other forum selected
shall be sufficient to accommodate a
reasonable number of interested mem-
bers of the public. The Commission
shall ensure that public meetings are
held at a reasonable time and are read-
ily accessible to individuals with dis-
abilities.

(e) Members of the public attending
open Commission meetings may use
small electronic audio recording de-
vices to record the proceedings. The
use of any other recording equipment
and cameras requires advance coordi-
nation with and notice to the Commis-
sion’s Communications Office. The
chair or acting chair of the Commis-
sion may prohibit, at any time, the use
of any recording equipment during a
public meeting if he or she determines
that such recording would disrupt the
orderly conduct of the meeting.

§9407.4

(a) Except as otherwise provided in
this section, the Commission shall
make a public announcement at least
seven days prior to a meeting.

(b) The public announcement shall
include:

(1) The time and place of the meet-
ing;

(2) The subject matter of the meet-
ing;

(3) Whether the meeting is to be
open, closed, or portions of a meeting
will be closed;

(4) Whether public participation will
be allowed; and

(5) The name and telephone number
of the person who will respond to re-
quests for information about the meet-
ing.

(c) The public announcement require-
ment shall be implemented by:

(1) Publishing the announcement on
the Commission’s Web site; and

Notice of meetings.
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(2) Distributing the announcement to
affected government entities and per-
sons and organizations that the Execu-
tive Director determines may have an
interest in the subject matter of the
meeting.

(d) The announcement will be sub-
mitted for publication in the FEDERAL
REGISTER immediately following the
public posting and distribution noted
in paragraph (c) of this section.

(e) A meeting may be held with less
than seven days notice if a majority of
the Commission determines by re-
corded vote that the business of the
Commission so requires. The Commis-
sion shall make a public announcement
to this effect at the earliest practicable
time. The announcement shall include
the information required by paragraph
(b) of this section and shall be issued in
accordance with those procedures set
forth in paragraphs (c¢) and (d) of this
section that are practicable given the
available period of time.

(f) The subject matter of an an-
nounced meeting or the determination
of the Commission to open or close a
meeting or portions of a meeting to
public observation may be changed
only if:

(1) A majority of the Commissioners
determine by a recorded vote that
agency business so requires and that no
earlier announcement of the change
was possible,

(2) The Commission publicly an-
nounces the change and the vote of
each Commissioner upon such change
at the earliest practicable time.

(3) The announcement of the change
noted in paragraph (f)(2) of this section
is issued in accordance with those pro-
cedures set forth in paragraphs (c) and
(d) of this section that are practicable
given the available period of time.

(g) The time or place of an announced
meeting may be changed only if a pub-
lic announcement of the change is
made at the earliest practicable time.
The announcement shall be issued in
accordance with those procedures set
forth in paragraphs (c¢) and (d) of this
section that are practicable given the
available period of time.

§9407.5 Closed meetings.

(a) A meeting or portions of a meet-
ing may be closed and information per-
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taining to such meeting or portions of
a meeting may be withheld from the
public only if the Commission deter-
mines that such meeting or portions of
a meeting or the disclosure of such in-
formation is likely to:

(1) Disclose matters that are:

(i) Specifically authorized under cri-
teria established by an Executive Order
to be kept secret in the interest of na-
tional defense or foreign policy, and

(ii) To be properly classified under
that Executive Order;

(2) Relate solely to the internal per-
sonnel rules and practices of the Com-
mission;

(3) Disclose matters specifically ex-
empted from disclosure by statute
(other than the Freedom of Informa-
tion Act, 5 U.S.C. 552) provided that the
statute:

(1) Requires that the matters be with-
held from the public in such a manner
as to leave no discretion on the issue,
or

(ii) Establishes particular criteria for
withholding or refers to particular
types of matters to be withheld;

(4) Disclose the trade secrets and
commercial or financial information
obtained from a person and privileged
or confidential;

(5) Involve either accusing any per-
son of a crime or formally censuring
any person;

(6) Disclose information of a personal
nature, if disclosure would constitute a
clearly unwarranted invasion of per-
sonal privacy;

(7) Disclose either investigatory
records compiled for law enforcement
purposes or information which, if writ-
ten, would be contained in such records
but only to the extent that the produc-
tion of the records or information
would:

(i) Interfere with enforcement pro-
ceedings,

(ii) Deprive a person of a right to ei-
ther a fair trial or an impartial adju-
dication,

(iii) Constitute an unwarranted inva-
sion of personal privacy,

(iv) Disclose the identity of a con-
fidential source or sources and, in the
case of a record compiled either by a
criminal law enforcement authority in
the course of a criminal investigation
or by an agency conducting a lawful
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national security intelligence inves-
tigation, confidential information fur-
nished only by the confidential source
or sources,

(v) Disclose investigative techniques
and procedures, or

(vi) Endanger the life or physical
safety of law enforcement personnel;

(8) Disclose information contained in
or related to examination, operating,
or condition reports prepared by, on be-
half of, or for the use of an agency re-
sponsible for the regulation or super-
vision of financial institutions;

(9) Disclose information the pre-
mature disclosure of which would be
likely to significantly frustrate imple-
mentation of a proposed action of the
Commission. This exception shall not
apply in any instance where the Com-
mission has already disclosed to the
public the content or nature of the pro-
posed action or where the Commission
is required by law to make such disclo-
sure on its own initiative prior to tak-
ing final action on the proposal; or

(10) Specifically concern the issuance
of a subpoena by the Commission; or
the participation of the Commission in
a civil action or proceeding, an action
in a foreign court or international tri-
bunal, or an arbitration; or the initi-
ation, conduct, or disposition by the
Commission of a particular case of for-
mal adjudication under the procedures
in 5 U.S.C. 554 or otherwise involving a
determination on the record after op-
portunity for a hearing.

(b) Before a meeting or portions of a
meeting may be closed to public obser-
vation, the Commission shall deter-
mine, notwithstanding the exemptions
set forth in paragraph (a) of this sec-
tion, whether the public interest re-
quires that the meeting or portions of
a meeting be open consistent with Fed-
eral law. The Commission may open a
meeting or portions of a meeting that
could be closed under paragraph (a) of
this section if the Commission finds it
to be in the public interest to do so and
the disclosure is not otherwise prohib-
ited by Federal law.

§9407.6 Procedures for closing meet-
ings.

(a) A meeting or portions of a meet-

ing may be closed and information per-

taining to a meeting or portions of a

§9407.7

meeting may be withheld under
§9407.5(a) only when a majority of the
members of the Commission vote to
take the action.

(b) A separate vote of the Commis-
sioners shall be taken with respect to
each meeting or portion of a meeting
proposed to be closed and with respect
to information which is proposed to be
withheld. A single vote may be taken
with respect to a series of meetings or
portions of a meeting that are proposed
to be closed, so long as each meeting or
portion of a meeting in the series in-
volves the same particular matter and
is scheduled to be held no more than 30
days after the initial meeting in the se-
ries. The vote of each participating
Commission member shall be recorded,
and no proxies shall be allowed.

(c) A person whose interests may be
directly affected by a portion of a
meeting may request in writing that
the Commission close that portion of
the meeting for any of the reasons re-
ferred to in §9407.5(a)(5), (6), or (7).
Upon the request of a Commissioner, a
recorded vote shall be taken whether
to close such meeting or a portion of a
meeting.

(d) Before the Commission may hold
a meeting that is closed, in whole or
part, a certification shall be obtained
from the General Counsel that, in his
or her opinion, the meeting may prop-
erly be closed. The certification shall
be in writing and shall state each ap-
plicable exemption provision from
§9407.5(a).

(e) Within one day of a vote taken
under this section, the Commission
shall make publicly available a written
copy of such vote reflecting the vote of
each Commissioner.

(f) In the case of the closure of a
meeting or portions thereof, the Com-
mission shall make publicly available
within one day of the vote on such ac-
tion a full written explanation of the
reasons for the closing with a list of all
persons expected to attend the meeting
and their affiliation.

§9407.7 Recordkeeping requirements.

(a) The Commission shall maintain
either a complete transcript or elec-
tronic recording of the proceedings of
each meeting.
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(b) In the case of either a meeting or
portions of a meeting closed to the
public under §9407.5(a)(8) or (10), the
Commission shall maintain a complete
transcript, an electronic recording, or
a set of minutes of the proceedings. If
minutes are maintained, they shall
fully and clearly describe all matters
discussed and shall provide a full and
accurate summary of any actions
taken and the reasons for which such
actions were taken, including a de-
scription of the views expressed on any
item and a record reflecting the vote of
each Commissioner. All documents
considered in connection with any ac-
tion shall be identified in the minutes.

(c) The transcript, electronic record-
ing, or copy of the minutes of a meet-
ing shall disclose the identity of each
speaker.

(d) The Commission shall maintain a
complete verbatim copy of the tran-
script, a complete electronic recording,
or a complete copy of the minutes of
the proceedings of each meeting for at
least two years, or for one year after
the conclusion of any Commission pro-
ceeding with respect to which the
meeting was held, whichever occurs
later.

§9407.8 Public availability of records.

The Commission shall make avail-
able to the public the transcript, elec-
tronic recording, or minutes of a meet-
ing, except for items of discussion or
testimony that relate to matters the
Commission has determined to contain
information that may be withheld
under §9407.5(a). This information shall
be made available as soon as prac-
ticable after each meeting on the Com-
mission’s Web site. Otherwise, requests
to receive or review transcripts, elec-
tronic recordings, or minutes of a
meeting should be addressed to the
Communications Director, U.S. Elec-
tion Assistance Commission, 1201 New
York Avenue, NW., Suite 300, Wash-
ington, DC 20005. Copies of a transcript,
a transcription of the electronic re-
cording, or the minutes of a meeting
(except for items of discussion or testi-
mony that relate to matters withheld
under §9407.5) shall be furnished at cost
to any person upon written request
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pursuant to the requirements of 11 CFR
part 9405.

[73 FR 54257, Sept. 18, 2008, as amended at 75
FR 49814, Aug. 16, 2010]

PART 9409—TESTIMONY BY COM-
MISSION EMPLOYEES RELATING
TO OFFICIAL INFORMATION AND
PRODUCTION OF  OFFICIAL
RECORDS IN LEGAL PRO-
CEEDINGS

Sec.
9409.1
9409.2

Purpose and scope.

Applicability.

9409.3 Definitions.

9409.4 Production or disclosure prohibited
unless approved by appropriate Commis-
sion official.

9409.5 Procedures for demand for testimony
or production of documents.

9409.6 Service of subpoenas or requests.

9409.7 Factors to be considered by the Gen-
eral Counsel.

9409.8 Processing demands or requests.

9409.9 Final determination.

9409.10 Restrictions that apply to testi-
mony.

9409.11 Restrictions that apply to released
records.

9409.12 Procedure when a decision is not
made prior to the time a response is re-
quired.

9409.13 Procedures when the General Coun-
sel directs an employee not to testify or
provide documents.

9409.14 Fees.

9409.15 Penalties.

AUTHORITY: 44 U.S.C. 3102.

SOURCE: 73 FR 54271, Sept. 18, 2008, unless
otherwise noted.

§9409.1 Purpose and scope.

(a) This part sets forth policies and
procedures you must follow when you
submit a demand or request to an em-
ployee of the United States Election
Assistance Commission to produce offi-
cial records and information, or pro-
vide testimony relating to official in-
formation, in connection with a legal
proceeding. You must comply with
these requirements when you request
the release or disclosure of official
records and information.

(b) The Commission intends these
provisions to:

(1) Promote economy and efficiency
in its programs and operations;
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(2) Minimize the possibility of involv-
ing the Commission in controversial
issues not related to its functions;

(3) Maintain the Commission’s im-
partiality among private litigants
where the Commission is not a named
party; and

(4) Protect sensitive, confidential in-
formation and the deliberative proc-
esses of the Commission.

(¢c) In providing for these require-
ments, the Commission does not waive
the sovereign immunity of the United
States.

(d) This part is intended only to pro-
vide guidance for the internal oper-
ations of the Commission and to in-
form the public about Commission pro-
cedures concerning the service of proc-
ess and responses to demands or re-
quests. The procedures specified in this
part, or the failure of any Commission
employee to follow the procedures
specified in this part, are not intended
to create, do not create, and may not
be relied upon to create a right or ben-
efit, substantive or procedural, en-
forceable at law by a party against the
United States.

§9409.2 Applicability.

(a) This part applies to demands and
requests to employees for factual or ex-
pert testimony relating to official in-
formation, or for production of official
records or information, in legal pro-
ceedings in which the Commission is
not a named party. However, it does
not apply to:

(1) Demands upon or requests for a
Commission employee to testify as to
facts or events that are unrelated to
his or her official duties or that are un-
related to the functions of the Commis-
sion;

(2) Demands upon or requests for a
former Commission employee to testify
as to matters in which the former em-
ployee was not directly or materially
involved while at the Commission;

(3) Requests for the release of records
under the Freedom of Information Act,
5 U.S.C. 552, or the Privacy Act, 5
U.S.C. 552a; and

(4) Congressional demands and re-
quests for testimony or records.

(b) [Reserved]

§9409.3

§9409.3 Definitions.

As used in this part, the term—

Commission means the U.S. Election
Assistance Commission, established by
the Help America Vote Act of 2002, 42
U.S.C. 156301 et seq.

Commission  employee or
means:

(a) Any current or former officer or
employee of the Commission;

(b) Any other individual hired
through contractual agreement by or
on behalf of the Commission or who
has performed or is performing services
under an agreement for the Commis-
sion; and

(¢) Any individual who served or is
serving in any consulting or advisory
capacity to the Commission, whether
formal or informal.

(d) This definition does not include
persons who are no longer employed by
the Commission and who are retained
or hired as expert witnesses or who
agree to testify about general matters,
matters available to the public, or
matters with which they had no spe-
cific involvement or responsibility dur-
ing their employment with the Com-
mission.

Demand means a subpoena, or an
order or other command of a court or
other competent authority, for the pro-
duction, disclosure, or release of
records or for the appearance and testi-
mony of a Commission employee that
is issued in a legal proceeding.

General Counsel means the General
Counsel of the Commission or a person
to whom the General Counsel has dele-
gated authority under this part.

Legal proceeding means any matter
before a court of law, administrative
board or tribunal, commission, admin-
istrative law judge, hearing officer, or
other body that conducts a legal or ad-
ministrative proceeding. Legal pro-
ceeding includes all phases of litiga-
tion.

Records or official records and informa-
tion means:

(a) All documents and materials that
are Commission records under the
Freedom of Information Act (6 U.S.C.
552);

(b) All other documents and mate-
rials contained in files of the Commis-
sion; and

employee
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(c) All other information or mate-
rials acquired by a Commission em-
ployee in the performance of his or her
official duties or because of his or her
official status.

Request means any informal request,
by whatever method, for the produc-
tion of records and information or for
testimony that has not been ordered by
a court or other competent authority.

Testimony means any written or oral
statements, including depositions, an-
swers to interrogatories, affidavits,
declarations, interviews, and state-
ments made by an individual in con-
nection with a legal proceeding.

§9409.4 Production or disclosure pro-
hibited unless approved by appro-
priate Commission official.

(a) No employee or former employee
of the Commission shall, in response to
a demand of a court or other authority,
produce a record or disclose any infor-
mation relating to any record of the
Commission, or disclose any informa-
tion or produce any material acquired
as part of the performance of his offi-
cial duties or because of his official
status without the prior, written ap-
proval of the General Counsel of the
Commission.

(b) Any expert or opinion testimony
by a former employee of the Commis-
sion shall be excepted from the require-
ments of this part where the testimony
involves only general expertise gained
while employed at the Commission.

§9409.5 Procedures for demand for
testimony or production of docu-
ments.

(a) A demand directed to the Com-
mission for the testimony of a Commis-
sion employee or for the production of
documents shall be served in accord-
ance with the Federal Rules of Civil
Procedure, Federal Rules of Criminal
Procedure, or applicable State proce-
dures and shall be directed to the Gen-
eral Counsel, U.S. Election Assistance
Commission, 1201 New York Avenue,
NW., Suite 300, Washington, DC 20005.
Acceptance of a demand shall not con-
stitute an admission or waiver with re-
spect to jurisdiction, propriety of serv-
ice, improper venue, or any other de-
fense in law or equity available under
the applicable laws or rules.
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(b) If a subpoena is served on the
Commission or a Commission employee
before submitting a written request
and receiving a final determination,
the Commission will oppose the sub-
poena on grounds that the request was
not submitted in accordance with this
part.

(c) A written request must contain
the following information:

(1) The caption of the legal pro-
ceeding, docket number, name and ad-
dress of the court or other authority
involved; and the procedural posture of
the legal proceeding.

(2) A copy of the complaint or equiva-
lent document setting forth the asser-
tions in the case and any other plead-
ing or document necessary to show rel-
evance;

(3) A list of categories of records
sought, a detailed description of how
the information sought is relevant to
the issues in the legal proceeding, and
a specific description of the substance
of the testimony or records sought;

(4) A statement as to how the need
for the information outweighs the need
to maintain any confidentiality of the
information and outweighs the burden
on the Commission to produce the
records or provide testimony;

(5) A statement indicating that the
information sought is not available
from another source, from other per-
sons or entities, or from the testimony
of someone other than a Commission
employee, such as a retained expert;

(6) If testimony is requested, the in-
tended use of the testimony, a general
summary of the desired testimony, and
a showing that no document could be
provided and used in lieu of testimony;

(7) A description of all prior deci-
sions, orders, or pending motions in the
case that bear upon the relevance of
the requested records or testimony;

(8) The name, address, and telephone
number of counsel to each party in the
case;

(9) An estimate of the amount of
time that the requester and other par-
ties will require of each Commission
employee for time spent by the em-
ployee to prepare for testimony, in
travel, and for attendance in the legal
proceeding; and

(10) Whether travel by the Commis-
sion employee is required to provide
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the testimony; or, in lieu of in-person
testimony, whether a deposition may
be taken at the employee’s duty sta-
tion.

(d) The Commission reserves the
right to require additional information
to complete a request where appro-
priate.

(e) A request should be submitted at
least 45 days before the date that
records or testimony is required. Re-
quests submitted in less than 45 days
before records or testimony is required
must be accompanied by a written ex-
planation stating the reasons for the
late request and the reasons for expe-
dited processing.

(f) Failure to cooperate in good faith
to enable the General Counsel to make
an informed decision may serve as the
basis for a determination not to com-
ply with a request.

(g) Notification to the General Coun-
sel:

(1) Employees shall immediately
refer all inquiries and demands made
on the Commission to the General
Counsel.

(2) An employee who receives a sub-
poena shall immediately forward the
subpoena to the General Counsel. The
General Counsel will determine the
manner in which to respond to the sub-
poena.

[73 FR 54271, Sept. 18, 2008, as amended at 75
FR 49814, Aug. 16,2010]

§9409.6 Service of subpoenas or re-
quests.

Subpoenas or requests for official
records or information or testimony
must be served on the General Counsel,
U.S. Election Assistance Commission,
1201 New York Avenue, NW., Suite 300,
Washington, DC 20005.

[78 FR 54271, Sept. 18, 2008, as amended at 75
FR 49814, Aug. 16, 2010]

§9409.7 Factors to be considered by
the General Counsel.

The General Counsel, in his or her
sole discretion, may grant an employee
permission to testify on matters relat-
ing to official information, or produce
official records and information, in re-
sponse to a demand or request. Among
the relevant factors that the General
Counsel may consider in making this
decision are whether:

§9409.8

(a) The purposes of this part are met;

(b) Allowing such testimony or pro-
duction of records would be necessary
to prevent a miscarriage of justice;

(c) The Commission has an interest
in the decision that may be rendered in
the legal proceeding;

(d) Allowing such testimony or pro-
duction of records would assist or
hinder the Commission in performing
its statutory duties or use Commission
resources where responding to the de-
mand or request will interfere with the
ability of Commission employees to do
their work;

(e) Allowing such testimony or pro-
duction of records would be in the best
interest of the Commission or the
United States;

(f) The records or testimony can be
obtained from other sources;

(g) The demand or request is unduly
burdensome or otherwise inappropriate
under the applicable rules of discovery
or the rules of procedure governing the
case or matter in which the demand or
request arose;

(h) Disclosure would violate a stat-
ute, Executive order or regulation;

(i) Disclosure would reveal confiden-
tial, sensitive, or privileged informa-
tion, trade secrets or similar, confiden-
tial commercial or financial informa-
tion, otherwise protected information,
or information which would otherwise
be inappropriate for release;

(j) Disclosure would impede or inter-
fere with an ongoing law enforcement
investigation or proceedings, or com-
promise constitutional rights;

(k) Disclosure would result in the
Commission appearing to favor one
litigant over another;

(1) Disclosure relates to documents
that were produced by another agency;

(m) A substantial Government inter-
est is implicated;

(n) The demand or request is within
the authority of the party making it;
and

(0) The demand or request is suffi-
ciently specific to be answered.

§9409.8 Processing demands or re-

quests.

(a) After service of a demand or re-
quest to testify, the General Counsel
will review the demand or request and,
in accordance with the provisions of
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this part, determine whether, or under
what conditions, to authorize the em-
ployee to testify on matters relating to
official information and/or produce of-
ficial records and information.

(b) The Commission will process re-
quests in the order in which they are
received. Absent exigent or unusual
circumstances, the Commission will re-
spond within 45 days from the date a
request is received. The time for re-
sponse will depend upon the scope of
the request.

(c) The General Counsel may grant a
waiver of any procedure described by
this part where a waiver is considered
necessary to promote a significant in-
terest of the Commission or the United
States or for other good cause.

§9409.9 Final determination.

The General Counsel will make the
final determination on demands and re-
quests to employees for production of
official records and information or tes-
timony. All final determinations are
within the sole discretion of the Gen-
eral Counsel. The General Counsel will
notify the requester and the court or
other authority of the final determina-
tion, the reasons for the grant or de-
nial of the demand or request, and any
conditions that the General Counsel
may impose on the release of records or
information, or on the testimony of a
Commission employee.

§9409.10 Restrictions that apply to tes-
timony.

(a) The General Counsel may impose
conditions or restrictions on the testi-
mony of Commission employees includ-
ing, for example, limiting the areas of
testimony or requiring the requester
and other parties to the legal pro-
ceeding to agree that the transcript of
the testimony will be kept under seal
or will only be used or made available
in the particular legal proceeding for
which testimony was requested. The
General Counsel may also require a
copy of the transcript of testimony at
the requester’s expense.

(b) The Commission may offer the
employee’s written declaration in lieu
of testimony.

(c) If authorized to testify under this
part, an employee may testify as to
facts within his or her personal knowl-
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edge, but, unless specifically author-
ized to do so by the General Counsel,
the employee shall not:

(1) Disclose confidential or privileged
information; or

(2) For a current Commission em-
ployee, testify as an expert or opinion
witness with regard to any matter aris-
ing out of the employee’s official du-
ties or the functions of the Commission
unless testimony is being given on be-
half of the United States.

§9409.11 Restrictions that apply to re-
leased records.

(a) The General Counsel may impose
conditions or restrictions on the re-
lease of official records and informa-
tion, including the requirement that
parties to the proceeding obtain a pro-
tective order or execute a confiden-
tiality agreement to limit access and
any further disclosure. The terms of
the protective order or confidentiality
agreement must be acceptable to the
General Counsel. In cases where protec-
tive orders or confidentiality agree-
ments have already been executed, the
Commission may condition the release
of official records and information on
an amendment to the existing protec-
tive order or confidentiality agree-
ment.

(b) If the General Counsel so deter-
mines, original Commission records
may be presented for examination in
response to a demand or request, but
they are not to be presented as evi-
dence or otherwise used in a manner by
which they could lose their identity as
official Commission records, nor are
they to be marked or altered. In lieu of
the original records, certified copies
will be presented for evidentiary pur-
poses (see 28 U.S.C. 1733).

§9409.12 Procedure when a decision is
not made prior to the time a re-
sponse is required.

If a response to a demand or request
is required before the General Coun-
sel’s decision is received, a U.S. attor-
ney or a Commission attorney des-
ignated for the purpose shall appear
with the employee or former employee
of the Commission upon whom the de-
mand has been made and shall furnish
the court or other authority with a
copy of the regulations contained in
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this part and inform the court or other
authority that the demand has been, or
is being, as the case may be, referred
for the prompt consideration of the ap-
propriate Commission official and shall
respectfully request the court or au-
thority to stay the demand pending re-
ceipt of the requested instructions.

§9409.13 Procedures when the Gen-
eral Counsel directs an employee
not to testify or provide documents.

(a) If the General Counsel determines
that an employee or former employee
should not comply with a subpoena or
other request for testimony or the pro-
duction of documents, the General
Counsel will so inform the employee
and the party who submitted the sub-
poena or made the request.

(b) If, despite the determination of
the General Counsel that testimony
should not be given and/or documents
not be produced, a court of competent
jurisdiction or other appropriate au-
thority orders the employee or former
employee to testify and/or produce doc-
uments; the employee shall notify the
General Counsel of such order.

(1) If the General Counsel determines
that no further legal review of, or chal-
lenge to, the order will be sought, the
employee or former employee shall
comply with the order.

(2) If the General Counsel determines
to challenge the order, or that further
legal review is necessary, the employee
or former employee should not comply
with the order. Where necessary, the
employee should appear at the time
and place set forth in the subpoena. If
legal counsel cannot appear on behalf
of the employee, the employee should
produce a copy of this part and respect-
fully inform the legal tribunal that he/
she has been advised by counsel not to
provide the requested testimony and/or
produce documents. If the legal tri-
bunal rules that the subpoena must be
complied with, the employee shall re-
spectfully decline to comply, citing
this section and United States ex rel.
Touhy v. Ragen, 340 U.S. 462 (1951).

§9409.14 Fees.

(a) Generally. The General Counsel
may condition the production of
records or appearance for testimony
upon advance payment of a reasonable

§9409.14

estimate of the costs to the Commis-
sion.

(b) Fees for records. Requesters will
reimburse the Commission for the ac-
tual costs of time and resources spent
searching, reviewing and duplicating
records. Fees for producing records will
include fees for searching, reviewing,
and duplicating records, costs of attor-
ney time spent in reviewing the de-
mand or request, and expenses gen-
erated by materials and equipment
used to search for, produce, and copy
the responsive information. The Com-
mission will charge fees at the salary
rate(s) (basic pay plus 16 percent) of
employee time spent searching, review-
ing, and duplicating records. Fees for
duplication will be the same as those
charged by the Commission for records
disclosed under the Freedom of Infor-
mation Act (11 CFR 9405), except that
the Commission will charge for the ac-
tual costs for each page of duplication
and will not provide the first 100 pages
for free.

(c) Witness fees. Fees for attendance
by a witness will include fees, expenses,
and allowances prescribed by the
court’s rules. If no such fees are pre-
scribed, witness fees will be determined
based upon the rule of the Federal dis-
trict court closest to the location
where the witness will appear. The fees
will include cost of time spent by the
witness to prepare for testimony, in
travel, and for attendance in the legal
proceeding.

(d) Payment of fees. Witness fees shall
be paid for current Commission em-
ployees and any records certification
fees by submitting to the General
Counsel a check or money order for the
appropriate amount made payable to
the Treasury of the United States. In
the case of testimony by former Com-
mission employees, applicable fees
shall be paid directly to the former em-
ployee in accordance with 28 U.S.C.
1821 or other applicable statutes.

(e) Certification (authentication) of
copies of records. The Commission may
certify that records are true copies to
facilitate their use as evidence. To ob-
tain certification a request for cer-
tified copies shall be made to the Com-
mission at least 45 days before the date
the copies will be needed. The request
should be sent to the General Counsel,
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U.S. Election Assistance Commission,
1201 New York Avenue, NW., Suite 300,
Washington, DC 20005.

(f) Waiver or reduction of fees. The
General Counsel, in his or her sole dis-
cretion, may, upon a showing of rea-
sonable cause, waive or reduce any fees
in connection with the testimony, pro-
duction, or certification of records.

[73 FR 54271, Sept. 18, 2008, as amended at 75
FR 49814, Aug. 16, 2010]

§9409.15

(a) An employee who discloses offi-
cial records or information or gives
testimony relating to official informa-
tion, except as expressly authorized by
the Commission or as ordered by a Fed-
eral court after the Commission has
had the opportunity to be heard, may
face the penalties provided in 18 U.S.C.
641 and other applicable laws. Former
Commission employees are subject to
the restrictions and penalties of 18
U.S.C. 207 and 216.

(b) A current Commission employee
who testifies or produces official
records and information in violation of
this part shall be subject to discipli-
nary action in addition to any pen-
alties assessed under paragraph (a) of
this section.

PART 9410—IMPLEMENTATION OF
THE PRIVACY ACT OF 1974

Penalties.

Sec.
9410.1 Purpose and scope.
9410.2 Definitions.
9410.3 Procedures for requests pertaining to
individual records in a record system.
9410.4 Times, places, and requirements for
identification of individuals making re-
quests.

9410.5 Disclosure of requested information
to individuals.

9410.6 Request for correction or amendment
to record.

9410.7 Commission review of request for cor-
rection or amendment of record.

9410.8 Appeal of initial adverse determina-
tion on amendment or correction.

9410.9 Disclosure of record to person other
than the individual to whom it pertains.

9410.10 Fees.

9410.11 Penalties.

AUTHORITY: 5 U.S.C. b52a.

SOURCE: 73 FR 54257, Sept. 18, 2008, unless
otherwise noted.
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§9410.1 Purpose and scope.

(a) This part sets forth rules that in-
form the public as to what information
is maintained by the U.S. Election As-
sistance Commission about identifiable
individuals and that inform those iden-
tifiable individuals how they may gain
access to and correct or amend infor-
mation about them.

(b) The regulations in this part carry
out the requirements of the Privacy
Act of 1974 (Pub. L. 93-579) and in par-
ticular 5 U.S.C. 552a as added by that
Act.

(c) The regulations in this part apply
only to records disclosed or requested
under the Privacy Act of 1974 and not
to requests for information made under
5 U.S.C. 552, the Freedom of Informa-
tion Act, or requests for reports and
statements filed with the Election As-
sistance Commission which are public
records and available for inspection
and copying.

§9410.2 Definitions.

As used in this part, the term—

Commission means the U.S. Election
Assistance Commission, established by
the Help America Vote Act of 2002, 42
U.S.C. 156301 et seq.

Commissioner means an individual ap-
pointed to the Commission by the
President and confirmed by the Senate
under section 203 of the Help America
Vote Act of 2002, 42 U.S.C. 15323.

Individual means a citizen of the
United States or an alien lawfully ad-
mitted for permanent residence.

Maintain includes maintain, collect,
use, or disseminate.

Record means any item, collection, or
grouping of information about an indi-
vidual that is maintained by the Com-
mission including, but not limited to,
his or her education, financial trans-
actions, medical history, and criminal
or employment history and that con-
tains his or her name or the identifying
number, symbol, or other identifying
information particularly assigned to
the individual, such as finger or voice
print or a photograph.

Systems of records means a group of
any records under the control of the
Commission from which information is
retrieved by the name of the individual
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or by some identifying number, sym-
bol, or other identifying information
particularly assigned to the individual.

§9410.3 Procedures for requests per-
taining to individual records in a
record system.

(a) Any individual may request the
Commission to inform him or her
whether a particular record system
named by the individual contains a
record pertaining to him or her. The
request may be made in person or in
writing at the location of the record
system and to the person specified in
the notice describing that record sys-
tem.

(b) An individual, who believes that
the Commission maintains records per-
taining to him or her but cannot deter-
mine which record system contains
those records, may request assistance
by mail or in person from the Execu-
tive Director, U.S. Election Assistance
Commission, 1201 New York Avenue,
NW., Suite 300, Washington, DC 20005
during the hours of 9 a.m. to 5:30 p.m.

(c) Requests under paragraphs (a) or
(b) of this section shall be acknowl-
edged by the Commission within 15
working days from the date of receipt
of the request. If the Commission is un-
able to locate the information re-
quested under paragraphs (a) or (b) of
this section, it shall so notify the indi-
vidual within 15 working days after re-
ceipt of the request. The notification
may request additional information to
assist the Commission in locating the
record, or it may advise the individual
that no record or document exists
about that individual.

[78 FR 54257, Sept. 18, 2008, as amended at 75
FR 49814, Aug. 16, 2010]

§9410.4 Times, places, and require-
ments for identification of individ-
uals making requests.

(a) After being informed by the Com-
mission that a record system contains
a record pertaining to him or her, an
individual may request that the Com-
mission disclose that record in the
manner described in this section. Each
request for the disclosure of a record or
a copy of a record it shall be made in
person or by written correspondence to
the U.S. Election Assistance Commis-
sion, 1201 New York Avenue, NW., Suite

§9410.4

300, Washington, DC 20005 and to the
person identified in the notice describ-
ing the systems of records. Requests
can also be made by specifically au-
thorized agents or by parents or guard-
ians of individuals.

(b) Each individual requesting the
disclosure of a record or copy of a
record shall furnish the following infor-
mation with his or her request:

(1) The name of the record system
containing the record;

(2) Proof as described in paragraph (c)
of this section that he or she is the in-
dividual to whom the requested record
relates; and

(3) Any other information required
by the notice describing the record sys-
tem.

(c) Proof of identity as required by
paragraph (b)(2) of this section shall be
provided as described in paragraphs
(c)1) and (c)(2) of this section. Re-
quests made by an agent, parent, or
guardian shall be in accordance with
the procedures described in §9410.9.

(1) Requests made in writing shall in-
clude a statement affirming the indi-
vidual’s identity, signed by the indi-
vidual and either notarized or wit-
nessed by two persons (including wit-
nesses’ addresses). If the individual ap-
pears before a notary, he or she shall
submit adequate proof of identification
in the form of a driver’s license, birth
certificate, passport, or other identi-
fication acceptable to the notary. If
the statement is witnessed, it shall in-
clude a sentence above the witnesses’
signatures that they personally know
the individual or that the individual
has submitted proof of his or her iden-
tification to their satisfaction. In cases
involving records of extreme sensi-
tivity, the Commission may determine
that the identification is not adequate
and may request the individual to sub-
mit additional proof of identification.

(2) If the request is made in person,
the requester shall submit proof of
identification similar to that described
in paragraph (c)(1) of this section, ac-
ceptable to the Commission.

[73 FR 54257, Sept. 18, 2008, as amended at 75
FR 49814, Aug. 16, 2010]
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§9410.5 Disclosure of requested infor-
mation to individuals.

(a) Upon submission of proof of iden-
tification as required by §9410.4, the
Commission shall allow the individual
to see and/or obtain a copy of the re-
quested record or shall send a copy of
the record to the individual by reg-
istered mail. If the individual requests
to see the record, the Commission may
make the record available either at the
location where the record is main-
tained or at a place more suitable to
the requestor, if possible. The record
shall be made available as soon as pos-
sible, but in no event later than 15
working days after proof of identifica-
tion. The individual may have a person
or persons of his or her own choosing
accompany him or her when the record
is disclosed.

(b) The Commission must furnish
each record requested by an individual
under this part in a form intelligible to
that individual.

(c) If the Commission denies access
to a record to an individual, he or she
shall be advised of the reason for the
denial and advised of the right to judi-
cial review.

(d) Upon request, an individual will
be provided access to the accounting of
disclosures from his or her record
under the same procedures as provided
above and in §9410.4.

§9410.6 Request for correction or
amendment to record.

(a) Any individual who has reviewed
a record pertaining to him or her that
was furnished under this part may re-
quest that the Commission correct or
amend all or any part of that record.

(b) BEach individual requesting a cor-
rection or amendment shall send or
provide in person the written request
to the Commission through the person
who furnished the record.

(c) Each request for a correction or
amendment of a record shall contain
the following information:

(1) The name of the individual re-
questing the correction or amendment;

(2) The name of the system of records
in which the record sought to be
amended is maintained;

(3) The location of the system of
records from which the individual
record was obtained;
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(4) A copy of the record sought to be
amended or corrected or a sufficiently
detailed description of that record;

(5) A statement of the material in the
record that the individual desires to
correct or amend; and

(6) A statement of the basis for the
requested correction or amendment in-
cluding any material that the indi-
vidual can furnish to substantiate the
reasons for the correction or amend-
ment sought.

§9410.7 Commission review of request
for correction or amendment of
record.

(a) The Commission shall, not later
than 10 working days after the receipt
of the request for a correction or
amendment of a record under §9410.6,
acknowledge receipt of the request and
inform the individual whether addi-
tional information is required before
the correction or amendment can be
considered.

(b) If no additional information is re-
quired, within 10 working days from re-
ceipt of the request, the Commission
shall either make the requested correc-
tion or amendment or notify the indi-
vidual of its refusal to do so, including
in the notification the reasons for the
refusal and the appeal procedures pro-
vided in §9410.8.

(¢c) The Commission shall make each
requested correction or amendment to
a record if that correction or amend-
ment will negate inaccurate, irrele-
vant, untimely, or incomplete informa-
tion in the record.

(d) The Commission shall inform
prior recipients of a record of any
amendment or correction or notation
of dispute of the individual’s record if
an accounting of the disclosure was
made. The individual may request a
list of prior recipients if an accounting
of the disclosure was made.

§9410.8 Appeal of initial adverse de-
termination on amendment or cor-
rection.

(a) Any individual whose request for
a correction or amendment has been
denied in whole or in part may appeal
that decision to the Commissioners no
later than 180 days after the adverse
decision is rendered.
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(b) The appeal shall be in writing and
shall contain the following informa-
tion:

(1) The name of the individual mak-
ing the appeal;

(2) Identification of the record sought
to be amended;

(3) The record system in which that
record is contained;

(4) A short statement describing the
amendment sought; and

(5) The name and location of the
Commission official who initially de-
nied the correction or amendment.

(c) Not later than 30 working days
after the date on which the Commis-
sion receives the appeal, the Commis-
sioners shall complete their review of
the appeal and make a final decision
thereon. However, for good cause
shown, the Commissioners may extend
that 30-day period. If the Commis-
sioners extend the period, the indi-
vidual requesting the review shall be
promptly notified of the extension and
the anticipated date of a decision.

(d) After review of an appeal, the
Commission shall send a written notice
to the requestor containing the fol-
lowing information:

(1) The decision and, if the denial is
upheld, the reasons for the decision;

(2) The right of the requestor to in-
stitute a civil action in a Federal Dis-
trict Court for judicial review of the
decision; and

(3) The right of the requestor to file
with the Commission a concise state-
ment setting forth the reasons for his
or her disagreement with the Commis-
sion’s denial of the correction or
amendment. The Commission shall
make this statement available to any
person to whom the record is later dis-
closed, together with a brief statement,
if appropriate, of the Commission’s
reasons for denying the requested cor-
rection or amendment. The Commis-
sion shall also send a copy of the state-
ment to prior recipients of the individ-
ual’s record if an accounting of the dis-
closures was made.

§9410.9 Disclosure of record to person
other than the individual to whom
it pertains.

(a) Any individual who desires to
have a record covered by this part dis-
closed to or mailed to another person
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may designate such person and author-
ize the person to act as his or her agent
for that specific purpose. The author-
ization shall be in writing, signed by
the individual, and notarized or wit-
nessed as provided in §9410.4(c).

(b) The parent of any minor indi-
vidual or the legal guardian of any in-
dividual who has been declared by a
court of competent jurisdiction to be
incompetent due to physical or mental
incapacity or age may act on behalf of
that individual in any matter covered
by this part. A parent or guardian who
desires to act on behalf of such an indi-
vidual shall present suitable evidence
of parentage or guardianship, by birth
certificate, certified copy of a court
order, or similar documents, and proof
of the individual’s identity in a form
that complies with §9410.4(c).

(¢) An individual to whom a record is
to be disclosed in person under this
part may have a person or persons of
his or her own choosing accompany
him or her when the record is dis-
closed.

§9410.10 Fees.

(a) The Commission shall not charge
an individual for the cost of making a
search for a record or the cost of re-
viewing the record. When the Commis-
sion makes a copy of a record as a nec-
essary part of the process of disclosing
the record to an individual, the Com-
mission shall not charge the individual
for the cost of making that copy. When
the Commission makes a copy of a
record in response to a request from an
individual, the Commission may
charge the individual for the reason-
able cost of making the copy.

(b) If an individual requests that the
Commission furnish a copy of the
record, the Commission shall charge
the individual for the cost of making
the copy. The fee that the Commission
has established for making a copy is
fifteen (15) cents per page.

§9410.11 Penalties.

Any person who makes a false state-
ment in connection with any request
for a record or an amendment or cor-
rection thereto under this part is sub-
ject to the penalties prescribed in 18
U.S.C. 494 and 495 and 5 U.S.C. 552a
(3.
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PART 9411—STANDARDS OF
CONDUCT

AUTHORITY: 5 CFR parts 2634 through 2638;
5 CFR part 2641; 5 CFR parts 734 and 735.

SOURCE: 73 FR 54275, Sept. 18, 2008, unless
otherwise noted.

§9411.1 Cross-reference to executive
branch-wide regulations.

(a) Employees of the U.S. Election
Assistance Commission are subject to
the following standards of conduct and
ethical requirements:

(1) Executive Branch Financial Dis-
closure, Qualified Trusts, and Certifi-
cates of Divestiture as provided in 5
CFR part 2634;

(2) Standards of Ethical Conduct for
Employees of the Executive Branch as
provided in 5 CFR part 2635;

(3) Limitations on Outside Earned In-
come, Employment and Affiliations for
Certain Noncareer Employees as pro-
vided in 5 CFR part 2636;

(4) Regulations Concerning Post-Em-
ployment Conflict of Interest as pro-
vided in 5 CFR part 2637;

(5) Interpretation, Exemptions and
Waiver Guidance Concerning 18 U.S.C.
208 (Acts Affecting a Personal Finan-
cial Interest) as provided in 5 CFR part
2638;

(6) Post-Employment Conflict of In-
terest Restrictions as provided in 5
CFR part 2641;

(7) Political Activities of Federal
Employees as provided in 5 CFR part
734; and

(8) Employee Responsibilities and
Conduct as provided in 5 CFR part 735.

(b) For purposes of this part, em-
ployee shall have the definition given
to it by each standard of conduct or
ethical requirement in paragraph (a) of
this section.

PART 9420—NONDISCRIMINATION
ON THE BASIS OF HANDICAP IN
PROGRAMS OR ACTIVITIES CON-
DUCTED BY THE U.S. ELECTION
ASSISTANCE COMMISSION

Sec.

9420.1 Purpose and scope.

9420.2 Definitions.

9420.3 General prohibitions
crimination.

against dis-
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9420.4 Program accessibility: Discrimina-
tion prohibited.

9420.5 Program accessibility: Existing fa-
cilities.

9420.6 Program accessibility: New construc-
tion and alterations.

9420.7 Communications.

9420.8 Compliance procedures.

AUTHORITY: 29 U.S.C. 794.

SOURCE: 73 FR 54275, Sept. 18, 2008, unless
otherwise noted.

§9420.1 Purpose and scope.

This part sets forth the non-
discrimination policy of the U.S. Elec-
tion Assistance Commission to prohibit
discrimination on the basis of handicap
in programs or activities conducted by
the Commission.

§9420.2 Definitions.

As used in this part, the term—

Auxillary aids means services, includ-
ing attendant services, or devices that
enable handicapped persons, including
those with impaired sensory, manual,
or speaking skills to have an equal op-
portunity to participate in, and enjoy
the benefits of, programs or activities
conducted by the Commission. For ex-
ample, auxiliary aids useful for dis-
abled persons with impaired vision in-
clude readers, brailled materials, audio
recordings, telecommunications de-
vices and other similar services and de-
vices. Auxiliary aids useful for disabled
persons with impaired hearing include
telephone handset amplifiers, tele-
phones compatible with hearing aids,
telecommunication devices for deaf
persons (TDDs), interpreters,
notetakers, written materials, and
other similar services and devices.

Commission means the U.S. Election
Assistance Commission, established by
the Help America Vote Act of 2002, 42
U.S.C. 15301 et seq.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describes
the complaintant’s name and address
and describes the Commission’s actions
in sufficient detail to inform the Com-
mission of the nature and date of the
alleged violation of section 504, as de-
fined in this part. It shall be signed by
the complainant or by someone author-
ized to do so on his or her behalf. Com-
plaints filed on behalf of classes or
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third parties shall describe or identify
(by name if possible) the alleged vic-
tims of discrimination.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking 1lots, rolling
stock or other conveyances, or other
real or personal property whether
owned, leased or used on some other
basis by the Commission.

Handicapped person means any person
who has a physical or mental impair-
ment that substantially limits one or
more major life activities, has a record
of such impairment, or is regarded as
having such impairment. As used in
this definition, the phrase:

(1) Physical or mental impairment in-
cludes:

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one of more of
the following body systems: Neuro-
logical; musculoskeletal; special sense

organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and

lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term ‘‘physical or
mental impairment’ includes, but is
not limited to, such diseases and condi-
tions as orthopedic; visual, speech, and
hearing impairments; cerebral palsy;
epilepsy; muscular dystrophy; multiple
sclerosis; cancer; heart disease; diabe-
tes; mental retardation; emotional ill-
ness; and drug addition and alcoholism.

(2) Major life activities include func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of or has been
misclassified as having a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means:

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities, but is treated by
the Commission as constituting such a
limitation;
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(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward the impair-
ment; or

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition,
but is treated by the Commission as
having an impairment.

Qualified handicapped person means
(1) with respect to any Commission
program or activity under which a per-
son is required to perform services or
to achieve a level of accomplishment, a
handicapped person who, with reason-
able accommodation, meets the essen-
tial eligibility requirements and who
can achieve the purpose of the program
or activity; and

(2) With respect to any other pro-
gram or activity, a handicapped person
who meets essential eligibility require-
ments for participation in, or receipt of
benefits from, that program or activ-
ity.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93-
112, 87 Stat. 394), as amended by the Re-
habilitation Act Amendments of 1974
(Pub. L. 93-516, 88 Stat. 1617) and the
Rehabilitation, Comprehensive Serv-
ices, and Developmental Disabilities
Act of 1978 (Pub. L. 95-602, 92 Stat.
2955). As used in this part, section 504
applies only to programs or activities
conducted by the Commission and not
to any federally assisted programs or
activities that it administers.

§9420.3 General prohibitions against
discrimination.

(a) No qualified handicapped person
shall, on the basis of handicap, be ex-
cluded from participation in, be denied
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the
Commission.

(b)(1) The Commission, in providing
any aid, benefit, or service, may not,
directly or through contractual, licens-
ing, or other arrangement, on the basis
of handicap—

(i) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit, or
service;

(ii) Afford a qualified handicapped
person an opportunity to participate in
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or benefit from the aid, benefit, or
service that is not equal to that af-
forded others;

(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording
equal opportunity to obtain the same
result, to gain the same benefit, or to
reach the same level of achievement as
that provided to others;

(iv) Provide different or separate
aids, benefits, or services to handi-
capped persons or to any class of handi-
capped persons than is provided to oth-
ers unless such action is necessary to
provide qualified handicapped persons
with aids, benefits, or services that are
as effective as those provided to others;

(v) Deny a qualified handicapped per-
son the opportunity to participate as a
member of planning or advisory boards;
or
(vi) Otherwise 1limit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or
opportunity enjoyed by others receiv-
ing aid, benefit, or service.

(2) The Commission may not deny a
qualified handicapped person the op-
portunity to participate in programs or
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or
activities.

(3) The Commission may not, directly
or through contractual or other ar-
rangements, utilize criteria or methods
of administration the purpose or effect
of which would—

(1) Subject qualified handicapped per-
sons to discrimination on the basis of
handicap; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity with respect to
handicapped persons.

(4) The Commission may not, in de-
termining the site or location of a fa-
cility, make selections the purpose or
effect of which would—

(i) Exclude handicapped persons
from, deny them the benefits of, or oth-
erwise subject them to discrimination
under any program or activity con-
ducted by the Commission; or

(ii) Defeat or substantially impair
the accomplishment of objectives of a
program or activity with respect to
handicapped persons.
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(56) The Commission, in selection of
procurement contractors, may not use
criteria that subject qualified handi-
capped persons to discrimination on
the basis of handicap.

(6) The Commission may not admin-
ister a certification program in a man-
ner that subjects qualified handicapped
persons to discrimination on the basis
of handicap, nor may the Commission
establish requirements for the pro-
grams or activities of certified entities
that subject qualified handicapped per-
sons to discrimination on the basis of
handicap. The programs or activities of
entities that are certified by the Com-
mission are not, themselves, covered
by this part.

(c) The exclusion of non-handicapped
persons from the benefits of a program
limited by Federal statute or Execu-
tive Order to handicapped persons or
the exclusion of a specific class of
handicapped persons from a program
limited by Federal statute or Execu-
tive Order to a different class of handi-
capped persons is not prohibited by
this part.

(d) The Commission will administer
programs and activities in the most in-
tegrated setting appropriate to the
needs of qualified handicapped persons.
§9420.4 Program accessibility: Dis-
crimination prohibited.

Except as otherwise provided in 11
CFR 9420.6 and 11 CFR 9420.7, no quali-
fied handicapped person shall be denied
the benefits of, be excluded from par-
ticipation in, or otherwise be subjected
to discrimination under any program
or activity conducted by the Commis-
sion because its facilities are inacces-
sible to or unusable by handicapped
persons.

§9420.5 Program accessibility: Exist-
ing facilities.

(a) General. The Commission will op-
erate each program or activity so that
the program or activity, when viewed
in its entirety, is readily accessible to
and usable by handicapped persons.
This paragraph does not—

(1) Necessarily require the Commis-
sion to make each of its existing facili-
ties accessible to and usable by handi-
capped persons;
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(2) Require the Commission to take
any action that it can demonstrate
would result in a fundamental alter-
ation in the nature of a program or ac-
tivity or in undue financial and admin-
istrative burdens. The Commission has
the burden of proving that compliance
with 11 CFR 9420.6(a) would result in
such alterations or burdens. The deci-
sion that compliance would result in
such alteration or burdens must be
made by the Commission after consid-
ering all agency resources available for
use in the funding and operation of the
conducted program or activity, and
must be accompanied by a written
statement of the reasons for reaching
that conclusion. If an action would re-
sult in such an alteration or such bur-
dens, the Commission will take any
other action that would not result in
such an alteration or such a burden but
would nevertheless ensure that handi-
capped person receive the benefits and
services of the program or activity.

(b) Methods. The Commission may
comply with the requirements of this
section through such means as redesign
of equipment, reassignment of services
to accessible buildings, assignment of
aides to beneficiaries, home visits, de-
livery of services at alternate acces-
sible sites, alteration of existing facili-
ties and construction of new facilities,
use of accessible rolling stock, or any
other methods that result in making
its programs or activities readily ac-
cessible to and usable by handicapped
persons. The Commission is not re-
quired to make structural changes in
existing facilities where other methods
are effective in achieving compliance
with this section. The Commission, in
making alterations to existing build-
ings will meet accessibility require-
ments to the extent compelled by the
Architectural Barriers Act of 1968, as
amended, 42 U.S.C. 4151-4157, and any
regulations implementing it. In choos-
ing among available methods for meet-
ing the requirements of this section,
the Commission will give priority to
those methods that offer programs and
activities to qualified handicapped per-
sons in the most integrated setting ap-
propriate.

(c) Time period for compliance. The
Commission shall comply with the ob-
ligations established under this section
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within sixty days of the effective date
of this part except that where struc-
tural changes in facilities are under-
taken, such changes will be made with-
in three years of the effective date of
this part, but in any event as expedi-
tiously as possible.

(d) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve program acces-
sibility, the Commission will develop,
within six months of the effective date
of this part, a transition plan setting
forth the steps necessary to complete
such changes. The plan will be devel-
oped with the assistance of interested
persons, including handicapped persons
and organizations representing handi-
capped persons. A copy of the transi-
tion plan will be made available for
public inspection. The plan will, at a
minimum—

(1) Identify physical obstacles in the
Commission’s facilities that limit the
accessibility of its programs or activi-
ties to handicapped persons;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period;

(4) Indicate the official responsible
for implementation of the plan; and

(5) Identify the person or groups with
whose assistance the plan was pre-
pared.

§9420.6 Program accessibility: New

construction and alterations.

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the Commis-
sion shall be designed, constructed, or
altered so as to be readily accessible to
and usable by handicapped persons.
The definitions, requirements, and
standards of the Architectural Barriers
Act, 42 U.S.C. 4151-4157 apply to build-
ings covered by this section.

§9420.7 Communications.
(a) The Commission will take appro-

priate steps to ensure effective commu-
nication with applicants, participants,
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personnel of other Federal entities, and
members of the public.

(1) The commission will furnish ap-
propriate auxiliary aids when nec-
essary to afford a handicapped person
an equal opportunity to participate in,
and enjoy the benefits of, a program or
activity conducted by the Commission.

(i) In determining what type of auxil-
iary aid is necessary, the Commission
will give primary consideration to the
requests of the handicapped person.

(ii) Where the Commission commu-
nicates with applicants and bene-
ficiaries by telephone, telecommuni-
cation devices for deaf persons (TDDs)
or equally effective telecommunication
systems will be used.

(b) The Commission will ensure that
interested persons, including persons
with impaired vision or hearing can ob-
tain information as to the existence
and location of accessible services, ac-
tivities, and facilities.

(c) To the extent that the Commis-
sion controls signage at its facilities,
the Commission will provide signage at
a primary entrance to each of its inac-
cessible facilities, directing users to a
location at which they can obtain in-
formation about accessible facilities.
To the extent practicable, the inter-
national symbol for accessibility shall
be used at each primary entrance of an
accessible facility.

(d) The Commission will take appro-
priate steps to provide handicapped
persons with information regarding
their section 504 rights under the Com-
mission’s programs or activities.

(e) This section does not require the
Commission to take any action that it
can demonstrate would result in a fun-
damental alteration in the nature of a
program or activity or in undue finan-
cial and administrative burdens. The
Commission has the burden of proving
that compliance with this section
would result in such alterations or bur-
dens. The decision that compliance
would result in such alteration or bur-
dens must be made by the Commission
after considering all agency resources
available for use in the funding and op-
eration of the conducted program or
activity, and must be accompanied by
a written statement of the reasons for
reaching that conclusion. If an action
required to comply with this section
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would result in such an alteration or
such burdens, the Commission will
take any other action that would not
result in such an alteration or such a
burden but would nevertheless ensure
that, to the maximum extent possible,
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

§9420.8 Compliance procedures.

(a) Except as provided in paragraph
(b) of this section, this section applies
to all allegations of discrimination on
the basis of handicap in programs or
activities conducted by the Commis-
sion.

(b) The Commission will process com-
plaints alleging violations of section
504 with respect to employment accord-
ing to the procedures established in 29
CFR 1614.101 et seq. pursuant to section
501 of the Rehabilitation Act of 1973 (29
U.S.C. 791).

(c) Responsibility for implementa-
tion and operation of this section shall
be vested in the Rehabilitation Act Of-
ficer.

(d)(1) Requirement to file complaint
with the Rehabilitation Act Officer.

(i) Any person who believes that he
or she or any specific class of persons
of which he or she is a member has
been subjected to discrimination pro-
hibited by this part may file a com-
plaint with the Rehabilitation Act Offi-
cer.

(ii) Any person who believes that a
denial of his or her services will result
or has resulted in discrimination pro-
hibited by this part may file a com-
plaint with the Rehabilitation Act Offi-
cer.

(2) Timing of filing of complaint. All
complete complaints must be filed
within 180 days of the alleged act of
discrimination. The Commission may
extend this period for good cause.

(3) Complaints filed under this part
shall be addressed to the Rehabilita-
tion Act Officer, U.S. Election Assist-
ance Commission, 1201 New York Ave-
nue, NW., Suite 300, Washington, DC
20005.

(e) The Commission will notify the
Architectural and Transportation Bar-
riers Compliance Board upon receipt of
any complaint alleging that a building
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or facility that is subject to the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151-4157), or section 502 of
the Rehabilitation Act of 1973, as
amended (29 U.S.C. 792), are not readily
accessible and usable to handicapped
persons.

(f) Review of complaints—(1) The Com-
mission will accept and investigate a
complete complaint that is filed in ac-
cordance with paragraph (d) of this sec-
tion and over which it has jurisdiction.
The Rehabilitation Act Officer will no-
tify the complainant and the respond-
ent of receipt and acceptance of the
complaint.

(2) If the Rehabilitation Act Officer
receives a complaint that is not com-
plete, he or she will notify the com-
plainant within 30 days of receipt of
the incomplete complaint, that addi-
tional information is needed. If the
complainant fails to complete the com-
plaint within 30 days of receipt of this
notice, the Rehabilitation Act Officer
will dismiss the complaint without
prejudice.

(3) If the Rehabilitation Act Officer
receives a complaint over which the
Commission does not have jurisdiction,
the Commission will promptly notify
the complainant and will make reason-
able efforts to refer the complaint to
the appropriate government entity.

(g) Within 180 days of receipt of a
complete complaint for which it has ju-
risdiction, the Commission will notify
the complainant of the results of the
investigation in a letter containing—

(1) Findings of fact and conclusions
of law.

(2) A description of a remedy for each
violation found; and

(3) A notice of the right to appeal.

(h) Appeals of the findings of fact and
conclusions of law or remedies must be
filed by the complainant within 90 days
of receipt from the Commission of a
letter required by §9420.9(g). The Com-
mission may extend this time for good
cause.

(i) Timely appeals to the Commission
shall be addressed to the Rehabilita-
tion Act Officer, U.S. Election Assist-
ance Commission, 1201 New York Ave-
nue, NW., Suite 300, Washington, DC
20005.

(j) The Commission will notify the
complainant of the results of the ap-
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peal within 60 days of the receipt of the
request. If the Commission determines
it needs additional information from
the complainant, it shall have 60 days
from the date it receives the additional
information to make its determination
on the appeal.

(k) The Commission may extend the
time limits in paragraphs (g) and (j) of
this section for good cause.

(1) The Commission may delegate its
authority for conducting complaint in-
vestigations to other Federal agencies,
except that the authority for making
the final determination may not be
delegated.

[73 FR 54275, Sept. 18, 2008, as amended at 75
FR 49815, Aug. 16, 2010]

PART 9428—NATIONAL VOTER
REGISTRATION ACT (42 US.C.
1973gg-1 et seq.)

Subpart A—General Provisions

Sec.
9428.1 Purpose & scope.
9428.2 Definitions.

Subpart B—National Mail Voter Registration
Form

9428.3
9428.4
9428.5
9428.6

General Information.
Contents.

Format.

Chief state election official.

Subpart C—Recordkeeping and Reporting

9428.7 Contents of reports from the states.
AUTHORITY: 42 U.S.C. 1973gg-1 et seq., 15532

SOURCE: 59 FR 32323, June 23, 1994, unless
otherwise noted. Redesignated at 74 FR 37520,
July 29, 2009.

Subpart A—General Provisions

§9428.1 Purpose & scope.

The regulations in this part imple-
ment the responsibilities delegated to
the Commission under Section 9 of the
National Voter Registration Act of
1993, Public Law 103-31, 97 Stat. 77, 42
U.S.C. 1973gg-1 et seq. (‘“‘NVRA”’). They
describe the format and contents of the
national mail voter registration form
and the information that will be re-
quired from the states for inclusion in
the Commission’s biennial report to
Congress.
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§9428.2 Definitions.

As used in this part:

(a) Form means the national mail
voter registration application form,
which includes the registration appli-
cation, accompanying general instruc-
tions for completing the application,
and state-specific instructions.

(b) Chief state election official means
the designated state officer or em-
ployee responsible for the coordination
of state responsibilities under 42 U.S.C.
1973gg-8.

(c) Active voters means all registered
voters except those who have been sent
but have not responded to a confirma-
tion mailing sent in accordance with 42
U.S.C. 1973gg-6(d) and have not since
offered to vote.

(d) Inactive voters means registrants
who have been sent but have not re-
sponded to a confirmation mailing sent
in accordance with 42 U.S.C. 1973gg-6(d)
and have not since offered to vote.

(e) Duplicate registration application
means an offer to register by a person
already registered to vote at the same
address, under the same name, and
(where applicable) in the same political
party.

(f) State means a state of the United
States and the District of Columbia
not exempt from coverage under 42
U.S.C. 1973gg-2(b).

(g) Closed primary state means a state
that requires party registration as a
precondition to vote for partisan races
in primary elections or for other nomi-
nating procedures.

Subpart B—National Mail Voter
Registration Form

§9428.3 General information.

(a) The national mail voter registra-
tion form shall consist of three compo-
nents: An application, which shall con-
tain appropriate fields for the appli-
cant to provide all of the information
required or requested under 11 CFR
9428.4; general instructions for com-
pleting the application; and accom-
panying state-specific instructions.

(b) The state-specific instructions
shall contain the following information
for each state, arranged by state: the
address where the application should
be mailed and information regarding
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the state’s specific voter eligibility and
registration requirements.

(c) States shall accept, use, and make
available the form described in this
section.

[69 FR 32323, June 23, 1994. Redesignated and
amended at 74 FR 37520, July 29, 2009]

§9428.4 Contents.

(a) Information about the applicant.
The application shall provide appro-
priate fields for the applicant’s:

(1) Last, first, and middle name, any
suffix, and (optional) any prefix;

(2) Address where the applicant lives
including: street number and street
name, or rural route with a box num-
ber; apartment or unit number; city,
town, or village name; state; and zip
code; with instructions to draw a loca-
tional map if the applicant lives in a
rural district or has a non-traditional
residence, and directions not to use a
post office box or rural route without a
box number;

(3) Mailing address if different from
the address where the applicant lives,
such as a post office box, rural route
without a box number, or other street
address; city, town, or village name;
state; and zip code;

(4) Month, day, and year of birth;

(5) Telephone number (optional); and

(6) Voter identification number as re-
quired or requested by the applicant’s
state of residence for election adminis-
tration purposes.

(i) The application shall direct the
applicant to consult the accompanying
state-specific instructions to deter-
mine what type of voter identification
number, if any, is required or requested
by the applicant’s state.

(ii) For each state that requires the
applicant’s full social security number
as its voter identification number, the
state’s Privacy Act notice required at
11 CFR 9428.6(c) shall be reprinted with
the instructions for that state.

(7) Political party preference, for an
applicant in a closed primary state.

(i) The application shall direct the
applicant to consult the accompanying
state-specific instructions to deter-
mine if the applicant’s state is a closed
primary state.

(ii) The accompanying instructions
shall state that if the applicant is reg-
istering in a state that requires the
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declaration of party affiliation, then
failure to indicate a political party
preference, indicating ‘‘none’, or se-
lecting a party that is not recognized
under state law may prevent the appli-
cant from voting in partisan races in
primary elections and participating in
political party caucuses or conven-
tions, but will not bar an applicant
from voting in other elections.

(8) Race/ethnicity, if applicable for
the applicant’s state of residence. The
application shall direct the applicant
to consult the state-specific instruc-
tions to determine whether race/eth-
nicity is required or requested by the
applicant’s state.

(b) Additional information required by
the Act. (42 U.S.C. 1973gg-7(b) (2) and
(4)). The form shall also:

(1) Specify each eligibility require-
ment (including citizenship). The appli-
cation shall list U.S. Citizenship as a
universal eligibility requirement and
include a statement that incorporates
by reference each state’s specific addi-
tional eligibility requirements (includ-
ing any special pledges) as set forth in
the accompany state instructions;

(2) Contain an attestation on the ap-
plication that the applicant, to the
best of his or her knowledge and belief,
meets each of his or her state’s specific
eligibility requirements;

(3) Provide a field on the application
for the signature of the applicant,
under penalty of perjury, and the date
of the applicant’s signature;

(4) Inform an applicant on the appli-
cation of the penalties provided by law
for submitting a false voter registra-
tion application;

(5) Provide a field on the application
for the name, address, and (optional)
telephone number of the person who as-
sisted the applicant in completing the
form if the applicant is unable to sign
the application without assistance;

(6) State that if an applicant declines
to register to vote, the fact that the
applicant has declined to register will
remain confidential and will be used
only for voter registration purposes;
and

(7) State that if an applicant does
register to vote, the office at which the
applicant submits a voter registration
application will remain confidential

§9428.6

and will be used only for voter registra-
tion purposes.

(c) Other information. The form will, if
appropriate, require an applicant’s
former address or former name or re-
quest a drawing of the area where the
applicant lives in relation to local
landmarks.

[69 FR 32323, June 23, 1994; 59 FR 40639, Aug.
9, 1994. Redesignated and amended at 74 FR
35720, July 29, 2009]

§9428.5 Format.

(a) The application shall conform to
the technical specifications described
in the Commission’s National Mail
Voter Registration Form Technical
Specifications.

(b) Size. The application shall consist
of a 5” by 8” application card of suffi-
cient stock and weight to satisfy postal
regulations. The application card shall
be attached by a perforated fold to an-
other 5” by 8” card that contains space
for the information set forth at 11 CFR
9428.4(c).

(¢c) Layout. (1) The application shall
be sealable.

(2) The outside of the application
shall contain an appropriate number of
address lines to be completed by the
applicant using the state information
provided.

(3) Both sides of the application card
shall contain space designated ‘‘For Of-
ficial Use Only.”

(d) Color. The application shall be of
ink and paper colors of sufficient con-
trast to permit for optical scanning ca-
pabilities.

(e) Signature field. The application
shall contain a signature field in lieu of
a signature line.

(f) Type size. (1) All print on the form
shall be of the largest practicable type
size.

(2) The requirements on the form
specified in 11 CFR 9428.4(b)(1), (6), and
(7) shall be in print identical to that
used in the attestation portion of the
application required by 11 CFR
9428.4(b)(2).

[69 FR 32323, June 23, 1994. Redesignated and
amended at 74 FR 37520, July 29, 2009]
§9428.6 Chief state election official.

(a) Bach chief state election official
shall certify to the Commission within
30 days after July 25, 1994:
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(1) All voter registration eligibility
requirements of that state and their
corresponding state constitution or
statutory citations, including but not
limited to the specific state require-
ments, if any, relating to minimum
age, length of residence, reasons to dis-
enfranchise such as criminal convic-
tion or mental incompetence, and
whether the state is a closed primary
state.

(2) Any voter identification number
that the state requires or requests; and

(3) Whether the state requires or re-
quests a declaration of race/ethnicity;

(4) The state’s deadline for accepting
voter registration applications; and

(5) The state election office address
where the application shall be mailed.

(b) If a state, in accordance with 11
CFR 9428.4(a)(2), requires the appli-
cant’s full social security number, the
chief state election official shall pro-
vide the Commission with the text of
the state’s privacy statement required
under the Privacy Act of 1974 (6 U.S.C.
5562a note).

(c) Each chief state election official
shall notify the Commission, in writ-
ing, within 30 days of any change to the
state’s voter eligibility requirements
or other information reported under
this section.

[69 FR 32323, June 23, 1994. Redesignated and
amended at 74 FR 35720, July 29, 2009]

Subpart C—Recordkeeping and
Reporting

§9428.7 Contents of reports from the
states.

(a) The chief state election official
shall provide the information required
under this section with the Commis-
sion by March 31 of each odd-numbered
year beginning March 31, 1995 on a form
to be provided by the Commission. Re-
ports shall be mailed to: National
Clearinghouse on Election Administra-
tion, Election Assistance Commission,
1201 New York Avenue, NW., Suite 300,
Washington, DC 20005. The data to be
reported in accordance with this sec-
tion shall consist of applications or re-
sponses received up to and including
the date of the preceding federal gen-
eral election.

11 CFR Ch. Il (1-1-15 Edition)

(b) Except as provided in paragraph
(c) of this section, the report required
under this section shall include:

(1) The total number of registered
voters statewide, including both ‘ac-
tive” and ‘‘inactive” voters if such a
distinction is made by the state, in the
federal general election two years prior
to the most recent federal general elec-
tion;

(2) The total number of registered
voters statewide, including both ‘‘ac-
tive” and ‘‘inactive’” voters if such a
distinction is made by the state, in the
most recent federal election;

(3) The total number of new valid
registrations accepted statewide be-
tween the past two federal general
elections, including all registrations
that are new to the local jurisdiction
and re-registrations across jurisdic-
tional lines, but excluding all applica-
tions that are duplicates, rejected, or
report only a change of name, address,
or (where applicable) party preference
within the local jurisdiction;

(4) If the state distinguishes between
‘“‘active’” and ‘‘inactive” voters, the
total number of registrants statewide
that were considered ‘‘inactive’ at the
close of the most recent federal general
election;

(5) The total number of registrations
statewide that were, for whatever rea-
son, deleted from the registration list,
including both ‘‘active’ and ‘‘inactive”’
voters if such a distinction is made by
the state, between the past two federal
general elections;

(6) The statewide number of registra-
tion applications received statewide
(regardless of whether they were valid,
rejected, duplicative, or address, name
or party changes) that were received
from or generated by each of the fol-
lowing categories:

(i) All motor vehicle offices state-
wide;

(ii) Mail;

(iii) All public assistance agencies
that are mandated as registration sites
under the Act;

(iv) All state-funded agencies pri-
marily serving persons with disabil-
ities;

(v) All Armed Forces recruitment of-
fices;

(vi) All other agencies designated by
the state;
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(vii) All other means, including but
not limited to, in person, deputy reg-
istrars, and organized voter registra-
tion drives delivering forms directly to
registrars;

(7) The total number of duplicate reg-
istration applications statewide that,
between the past two federal general
elections were received in the appro-
priate election office and generated by
each of the categories described in
paragraphs (b)(6) (i) through (vii) of
this section;

(8) The statewide number of con-
firmation notices mailed out between
the past two federal general elections
and the statewide number of responses
received to these notices during the
same period;

(9) Answers to a series of questions
with categorical responses for the state
to indicate which options or procedures
the state has selected in implementing
the NVRA or any significant changes
to the state’s voter registration pro-
gram; and

(10) Any additional information that
would be helpful to the Commission for
meeting the reporting requirement
under 42 U.S.C. 1973gg-7(a)(3).

(c) For the State report due March
31, 1995, the chief state election official
need only provide the information de-
scribed in paragraph (b)(2) of this sec-

§§9430.2-9430.5

tion and a brief narrative or general
description of the state’s implementa-
tion of the NVRA.

[69 FR 32323, June 23, 1994, as amended at 59
FR 64560, Dec. 15, 1994. Redesignated and
amended at 74 FR 37520, July 29, 2009; 75 FR
49815, Aug. 16, 2010]

PART 9430—DEBT COLLECTION

Sec.

9430.1 Cross-reference to executive branch-
wide debt collection regulations.

9430.2-9430.5 [Reserved]

AUTHORITY: 31 U.S.C. 3716(b);
3711(d)(2); 31 CFR parts 900-904,

SOURCE: 74 FR 27906, June 12, 2009, unless
otherwise noted.

31 U.s.C.

§9430.1 Cross-reference to executive
branch-wide debt collection regula-
tions.

The U.S. Election Assistance Com-
mission adopts the regulations at 31
CFR parts 900-904, governing adminis-
trative collection, offset, compromise,
and the suspension or termination of
collection activity for civil claims for
money, funds, or property, as defined
by 31 U.S.C. 3701(b).

§§9430.2-9430.5 [Reserved]

PARTS 9431-9499 [RESERVED]
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