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sanction, suspend or revoke a lease, li-
cense or permit; secure forfeiture of 
seized property; or incarcerate an indi-
vidual. 

ESA means the Endangered Species 
Act, as amended, 16 U.S.C. 1531 et seq., 
and implementing regulations. 

Information means all observations, 
data, statistics, photographs, film, or 
recordings collected by a voluntary 
fishery data collector for conservation 
and management purposes, as defined 
by the Magnuson Act, MMPA, or ESA, 
while onboard the vessel of a con-
senting owner. 

Magnuson Act means the Magnuson 
Fishery Conservation and Management 
Act, as amended, 16 U.S.C. 1801 et seq., 
and implementing regulations. 

MMPA means the Marine Mammal 
Protection Act, as amended, 16 U.S.C. 
1361 et seq., and implementing regula-
tions. 

Secretary means the Secretary of 
Commerce, the Secretary of the Inte-
rior, their chosen designees, or any 
other Federal agency authorized to en-
force the provisions of the Magnuson 
Act, MMPA, or ESA. 

Vessel means any vessel as defined at 
16 U.S.C. 1802(31). 

Voluntary fishery data collector means: 
(1) Any person, including an observer 

or a sea sampler; 
(2) Placed aboard a vessel by the Sec-

retary; 
(3) For the purpose of collecting in-

formation; and 
(4) Whose presence aboard that vessel 

is not required by the Secretary pursu-
ant to provisions of the Magnuson Act, 
MMPA, or ESA, or their implementing 
regulations. 

§ 905.3 Access to information. 
Information collected by a voluntary 

fishery data collector: 
(a) Is subject to disclosure to both 

the Secretary and the public, to the ex-
tent required or authorized by law; and 

(b) Is subject to discovery by any 
party to an enforcement proceeding, to 
the extent required or authorized by 
law. 

§ 905.4 Use of information. 
(a) Except as provided for in para-

graph (b) of this section, information 
collected by a voluntary fishery data 

collector may not be introduced by the 
Secretary as evidence against any con-
senting owner that is a party to an en-
forcement proceeding. 

(b) Provided that all applicable evi-
dentiary requirements are satisfied: 

(1) Information collected by a vol-
untary fishery data collector may be 
introduced in an enforcement pro-
ceeding by any party except the Sec-
retary; 

(2) If information is introduced pur-
suant to paragraph (b)(1) of this sec-
tion, all information collected by a vol-
untary fishery data collector may be 
introduced by any other party, includ-
ing the Secretary. 

(c) Independent evidence derived 
from information collected by a vol-
untary fishery data collector may be 
introduced by any party, including the 
Secretary, in an enforcement pro-
ceeding. 

§ 905.5 Exceptions. 
The provisions of this part shall not 

apply in any enforcement proceeding 
against a consenting owner that al-
leges the actual or attempted: 

(a) Assault, intimidation, or harass-
ment (including sexual harassment) of 
any person; or 

(b) Impairment or interference with 
the duties of a voluntary fishery data 
collector. 
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906.18 Final decision of the Department. 

AUTHORITY: 16 U.S.C. 1801 et seq.; 16 U.S.C. 
1374, 1375 and 1416; 16 U.S.C. 1540; 16 U.S.C. 
773f; 16 U.S.C. 973f; 16 U.S.C. 1174; 16 U.S.C. 
2437; 16 U.S.C. 4013; 16 U.S.C. 5507; 16 U.S.C. 
7009; 16 U.S.C. 3637; 16 U.S.C. 5103 and 5106; 16 
U.S.C. 5154 and 5158; 16 U.S.C. 6905, and; 16 
U.S.C. 5010. 

SOURCE: 79 FR 7060, Feb. 6, 2014, unless oth-
erwise noted. 

§ 906.1 Purpose and scope. 
(a) This part sets forth the proce-

dures governing administrative adju-
dications before the National Appeals 
Office (NAO). 

(b) NAO will adjudicate appeals of 
initial administrative determinations 
in limited access privilege programs 
developed under section 303A of the 
Magnuson-Stevens Fishery Conserva-
tion and Management Act (MSA) and 
approved after the effective date of 
these regulations. Those appeals are in-
formal proceedings. 

(c) The procedures in this part may 
be incorporated by reference in regula-
tions other than those promulgated 
pursuant to section 303A of the MSA. 

(d) The Secretary of Commerce may 
request that NAO adjudicate appeals in 
any matter in controversy that re-
quires findings of fact and conclusions 
of law, and other quasi-judicial matters 
that the Secretary deems appropriate, 
consistent with existing regulations. 
The Secretary will provide notice to 
potential appellants and to any af-
fected party in these other matters 
through regulations or actual notice. 

(e) The procedures in this part may 
not be used to seek review of the valid-
ity of statutes or regulations. 

§ 906.2 Definitions. 
As used in this part: 
Agency record means all material and 

information, including electronic, the 
office that issued the initial adminis-
trative determination relied on or con-
sidered in reaching its initial adminis-
trative determination, or which other-
wise is related to the initial adminis-
trative determination. 

Appeal means an appellant’s petition 
to appeal an initial administrative de-
termination and all administrative 
processes of the National Appeals Of-
fice related thereto. 

Appellant means a person who is the 
named recipient of an initial adminis-
trative determination and appeals it to 
the National Appeals Office. 

Appellate officer means an individual 
designated by the Chief of the National 
Appeals Office to adjudicate the ap-
peal. The term may include the Chief 
of the National Appeals Office. 

Day means calendar day unless oth-
erwise specified by the Chief of the Na-
tional Appeals Office. When computing 
any time period specified under these 
rules, count every day, including inter-
mediate Saturdays, Sundays, and legal 
holidays. If the date that ordinarily 
would be the last day for filing with 
NAO falls on a Saturday, Sunday, or 
Federal holiday, or a day NAO is 
closed, the filing period will include 
the first NAO workday after that date. 

Department or DOC means the De-
partment of Commerce. 

Initial Administrative Determination or 
IAD means a determination made by an 
official of the National Marine Fish-
eries Service that directly and ad-
versely affects a person’s ability to 
hold, acquire, use, or be issued a lim-
ited access privilege. The term also in-
cludes determinations issued pursuant 
to other federal law, for which review 
has been assigned to the National Ap-
peals Office by the Secretary. 

NAO means the National Appeals Of-
fice, an adjudicatory body within the 
Office of Management and Budget, Na-
tional Marine Fisheries Service, Na-
tional Oceanic and Atmospheric Ad-
ministration, Department of Com-
merce. The term generally means all 
NAO personnel, including appellate of-
ficers. 

NAO case record means the agency 
record and all additional documents 
and other materials related to an ap-
peal and maintained by NAO in a case 
file. 

NMFS means the National Marine 
Fisheries Service, National Oceanic 
and Atmospheric Administration, De-
partment of Commerce. 

National Oceanic and Atmospheric Ad-
ministration or NOAA means the Na-
tional Oceanic and Atmospheric Ad-
ministration, Department of Com-
merce. 

Party means a person who files a peti-
tion for appeal with NAO and an office 
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that issued the IAD if that office par-
ticipates in the NAO appeal. 

Regional Administrator means the ad-
ministrator of one of five regions of 
NMFS: Northeast, Southeast, West 
Coast, Alaska, or Pacific Islands. The 
term also includes an official with 
similar authority within the DOC, such 
as the Director of NMFS Office of Sus-
tainable Fisheries. 

Representative means an individual 
properly authorized by an appellant in 
writing to act for the appellant in con-
junction with an appeal pending in 
NAO. The representative does not need 
to be a licensed attorney. 

§ 906.3 Requesting an appeal and agen-
cy record. 

(a) Who may file. Any person who is 
the named recipient of an initial ad-
ministrative determination. 

(b) Petition to appeal. (1) To request 
an appeal, a person shall submit a writ-
ten petition of appeal to NAO. 

(2) The petition shall include a copy 
of the initial administrative deter-
mination the person wishes to appeal. 

(3) In the petition, the person shall 
state how the initial administrative de-
termination directly and adversely af-
fects him or her, why he or she believes 
the initial administrative determina-
tion is inconsistent with the law and 
regulations governing the initial ad-
ministrative determination, and 
whether he or she requests a hearing or 
prefers that an appellate officer make 
a decision based on the NAO case 
record and without a hearing. 

(i) Arguments not raised by the per-
son in his or her petition to appeal will 
be deemed waived unless NAO permits 
amendments to the petition based on 
good cause for not raising the argu-
ments in the original petition. 

(ii) The petition may include addi-
tional documentation in support of the 
appeal. 

(4) If a person requests a hearing, the 
written request must include a concise 
statement raising genuine and substan-
tial issues of a material fact or law 
that cannot be resolved based on the 
documentary evidence. 

(5) In the petition, a person shall 
state whether the person has a rep-
resentative, and if so, the name, ad-

dress, and telephone number for the 
representative. 

(c) Address of record. In the petition, 
the person shall identify the address of 
record. Documents directed to the ap-
pellant will be mailed to the address of 
record, unless the appellant provides 
NAO and other parties with any 
changes to his or her address in writ-
ing. 

(1) The address of record may include 
a representative’s address. 

(2) NAO bears no responsibility if the 
appellant or his or her representative 
does not receive documents because ap-
pellant or his or her representative 
changed his or her address and did not 
notify NAO. 

(3) NAO bears no responsibility if the 
appellant or his or her representative 
fails to retrieve documents upon notifi-
cation from the United States Postal 
Service or commercial carrier. 

(4) NAO will presume that documents 
addressed to an address of record and 
properly mailed or given to a commer-
cial carrier for delivery are received. 

(d) Place of filing. The petition must 
be transmitted via facsimile. The fac-
simile number is: 301–713–2384. If the 
person filing the petition does not have 
access to a fax machine, he or she may 
file the petition by mail or commercial 
carrier addressed to Chief, National 
Appeals Office, 1315 East-West Hwy., 
Silver Spring, MD 20910. 

(e) Time limitations. (1) A petition 
must be filed within 45 days after the 
date the initial administrative deter-
mination is issued unless a shorter or 
longer filing timeframe is explicitly 
specified in the regulations governing 
the initial administrative determina-
tion. 

(2) A person may not request an ex-
tension of time to file a petition to ap-
peal. 

(f) Agency record. (1) Within 20 days of 
receipt of the copy of the petition to 
appeal, the office that issued the ini-
tial administrative determination that 
is the subject of the appeal shall trans-
mit the agency record to NAO. 

(2) The office that issued the initial 
administrative determination shall or-
ganize the documents of the agency 
record in chronological order. Pages at-
tached to a primary submission shall 
remain with the primary submission. 
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(g) Agency participation in appeal. 
Within 20 days of receipt of the copy of 
the petition to appeal, the office that 
issued the initial administrative deter-
mination that is the subject of the ap-
peal may provide written notice to 
NAO that it will be a party to the ap-
peal. An office issuing the initial ad-
ministrative determination is not re-
quired to be a party. 

§ 906.4 General filing requirements. 
(a) Date of filing. Filing refers to pro-

viding documents to NAO. 
(1) Except for the agency record re-

quired under § 906.3(f), all documents 
filed on behalf of an appellant or re-
lated to an appeal shall be submitted 
to NAO via facsimile. The facsimile 
number is: 301–713–2384. If the person 
filing does not have access to a fax ma-
chine, he or she may file by regular 
mail or commercial carrier addressed 
to Chief, National Appeals Office, 1315 
East-West Hwy., Silver Spring, MD 
20910. 

(2) A document transmitted to NAO 
is considered filed upon receipt of the 
entire submission by 5 p.m. Eastern 
Time at NAO. 

(b) Copies. At the time of filing a sub-
mission to NAO, the filing party shall 
serve a copy thereof on every other 
party, unless otherwise provided for in 
these rules. 

(c) Retention. All submissions to NAO 
become part of a NAO case record. 

(d) Extension of time. When a submis-
sion is required to be filed at NAO by a 
deadline, a party may request, in writ-
ing, an extension of time to file the 
submission, citing the specific rea-
son(s) for the need for an extension. 
NAO may grant one extension of up to 
30 days if an appellate officer deter-
mines the party has established good 
cause for an extension of time, taking 
into account whether the party timely 
requested the extension or the extent 
to which the party missed the deadline. 

§ 906.5 Service. 
(a) Service refers to providing docu-

ments to parties to an appeal. 
(1) Service of documents may be 

made by first class mail (postage pre-
paid), facsimile, or commercial carrier, 
or by personal delivery to a party’s ad-
dress of record. 

(2) Service of documents will be con-
sidered effective upon the date of post-
mark (or as otherwise shown for gov-
ernment-franked mail), facsimile 
transmission, delivery to a commercial 
carrier, or upon personal delivery. 

(b) A party shall serve a copy of all 
documents to all other parties and 
shall file a copy of all documents with 
NAO the same business day. 

(c) NAO may serve documents by 
electronic mail. 

§ 906.6 Ex parte communications. 

(a) Ex parte communication means any 
oral or written communication about 
the merits of a pending appeal between 
one party and the NAO with respect to 
which reasonable prior notice to all 
parties is not given. However, ex parte 
communication does not include in-
quiries regarding procedures, sched-
uling, and status. 

(b) Ex parte communication is not 
permissible unless all parties have been 
given reasonable notice and an oppor-
tunity to participate in the commu-
nication. 

(c) If NAO receives an ex parte com-
munication, NAO shall document the 
communication and any responses 
thereto in the NAO case record. If the 
ex parte communication was in writ-
ing, NAO shall include a copy of the 
communication in the NAO case 
record. If the ex parte communication 
was oral, NAO shall prepare a memo-
randum stating the substance of the 
oral communication, and include the 
memorandum in the NAO case record. 
NAO will provide copies of any such 
materials included in the NAO case 
record under this paragraph to the par-
ties. 

(d) NAO may require a party to show 
cause why such party’s claim or inter-
est in the appeal should not be dis-
missed, denied, disregarded, or other-
wise adversely affected because of an 
ex parte communication. 

(e) NAO may suspend this section 
during an alternative dispute resolu-
tion process established by regulation 
or agency policy. 

(f) Communication with NAO, includ-
ing appellate officers, concerning pro-
cedures, scheduling, and status is per-
missible. 
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§ 906.7 Disqualification of appellate of-
ficer. 

(a) An appellate officer shall dis-
qualify himself or herself if the appel-
late officer has a perceived or actual 
conflict of interest, a perceived or ac-
tual prejudice or bias, for other ethical 
reasons, or based on principles found in 
the American Bar Association Model 
Code of Judicial Conduct for Adminis-
trative Law Judges. 

(b) Any party may request an appel-
late officer, at any time before the fil-
ing of the appellate officer’s decision, 
to withdraw on the ground of personal 
bias or disqualification, by filing a 
written motion with the appellate offi-
cer setting forth in detail the matters 
alleged to constitute grounds for dis-
qualification. 

(c) The appellate officer, orally or in 
writing, shall grant or deny the motion 
based on the American Bar Association 
Model Code of Judicial Conduct for 
Federal Administrative Law Judges 
and other applicable law or policy. If 
the motion is granted, the appellate of-
ficer will disqualify himself or herself 
and withdraw from the proceeding. If 
the motion is denied, the appellate offi-
cer will state the grounds for his or her 
ruling and proceed with his or her re-
view. 

§ 906.8 Scheduling and pre-hearing 
conferences. 

(a) NAO may convene a scheduling 
and/or pre-hearing conference if, for ex-
ample, an appellate officer in his or her 
discretion finds a conference will mate-
rially advance the proceeding. 

(b) NAO shall notify the parties in 
writing 10 days prior to a conference 
unless the Chief of NAO orders a short-
er period of time for providing notice 
of conducting a conference. A party 
may request one change in the sched-
uled pre-hearing date. In determining 
whether to grant the request, NAO will 
consider whether the requesting party 
has shown good cause for the change in 
date. 

(c) In exercising his or her discretion 
whether to hold a scheduling and/or 
pre-hearing conference, an appellate of-
ficer may consider: 

(1) Settlement, if authorized under 
applicable law; 

(2) Clarifying the issues under review; 

(3) Stipulations; 
(4) Hearing(s) date, time, and loca-

tion; 
(5) Identifying witnesses for the hear-

ing(s); 
(6) Development of the NAO case 

record, and; 
(7) Other matters that may aid in the 

disposition of the proceedings. 
(d) Recording. NAO may record the 

conference. 
(e) Format. At the discretion of the 

appellate officer, conferences may be 
conducted by telephone, in person, or 
by teleconference or similar electronic 
means. 

(f) NAO may issue a written order 
showing the matters disposed of in the 
conference and may include in the 
order other matters related to the ap-
peal. 

§ 906.9 Exhibits. 

(a) The parties shall mark all exhib-
its in consecutive order in whole Ara-
bic numbers and with a designation 
identifying the party submitting the 
exhibit(s). 

(b) Parties shall exchange all exhib-
its that will be offered at the hearing 
at least 10 days before the hearing. 

(c) Parties shall provide all exhibit(s) 
to NAO at least 5 days before the hear-
ing. 

(d) NAO may modify the timeframe 
for exchanging or submitting exhibits 
if an appellate officer determines good 
cause exists. 

(e) NAO may deny the admission into 
evidence of exhibits that are not 
marked and exchanged pursuant to this 
rule. 

(f) Each exhibit offered in evidence or 
marked for identification shall be filed 
and retained in the NAO case record. 

§ 906.10 Evidence. 

(a) The Federal Rules of Evidence do 
not apply to NAO proceedings. 

(b) An appellate officer will decide 
whether to admit evidence into the 
NAO case record. 

(1) An appellate officer may exclude 
unduly repetitious, irrelevant, and im-
material evidence. An appellate officer 
may also exclude evidence to avoid 
undue prejudice, confusion of the 
issues, undue delay, waste of time, or 
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needless presentation of cumulative 
evidence. 

(2) An appellate officer may consider 
hearsay evidence. 

(c) Copies of documents may be of-
fered as evidence, provided they are of 
equal legibility and quality as the 
originals, and such copies shall have 
the same force and effect as if they 
were originals. If an appellate officer 
so directs, a party shall submit origi-
nal documents to the appellate officer. 

(d) An appellate officer may take of-
ficial notice of Federal or State public 
records and of any matter of which 
courts may take judicial notice. 

(e) An appellate officer may request, 
and the program office that issued the 
initial administrative determination in 
the case before the appellate officer 
will provide, the interpretation(s) of 
the law made by the program office and 
applied to the facts in the case. 

§ 906.11 Hearing. 
(a) Procedures. (1) An appellate officer 

in his or her discretion may order a 
hearing taking into account the infor-
mation provided by an appellant pursu-
ant to § 906.3(b)(3) and whether an ap-
pellate officer considers that a hearing 
will materially advance his or her eval-
uation of the issues under appeal. In 
exercising his or her discretion, an ap-
pellate officer may consider whether 
oral testimony is required to resolve a 
material issue of fact, whether oral 
presentation is needed to probe a par-
ty’s position on a material issue of law, 
and whether a hearing was held pre-
viously for the same appeal. If an ap-
pellate officer determines that a hear-
ing is not necessary, then the appellate 
officer will base his or her decision on 
the NAO case record. In the absence of 
a hearing an appellate officer may, at 
his or her discretion, permit the par-
ties to submit additional materials for 
consideration. 

(2) If an appellate officer convenes a 
hearing, the hearing will be conducted 
in the manner determined by NAO 
most likely to obtain the facts relevant 
to the matter or matters at issue. 

(3) NAO shall schedule the date, time 
and place for the hearing. NAO will no-
tify the parties in writing of the hear-
ing date, time and place at least 10 
days prior to the hearing unless the 

Chief of NAO orders a shorter period 
for providing notice or conducting the 
hearing. A party can request one 
change in the scheduled hearing date. 
In determining whether to grant the 
request, NAO will consider whether the 
requesting party has shown good cause 
for the change in date. 

(4) At the hearing, all testimony will 
be under oath or affirmation adminis-
tered by an appellate officer. In the 
event a party or a witness refuses to be 
sworn or refuses to answer a question, 
an appellate officer may state for the 
record any inference drawn from such 
refusal. 

(5) An appellate officer may question 
the parties and the witnesses. 

(6) An appellate officer will allow 
time for parties to present argument, 
question witnesses and other parties, 
and introduce evidence consistent with 
§ 906.10. 

(7) Parties may not compel discovery 
or the testimony of any witness. 

(b) Recording. An appellate officer 
will record the hearing unless the ap-
pellant consents to proceed without a 
recording. 

(c) Format. At the discretion of NAO, 
hearings may be conducted by tele-
phone, in person, or by teleconference 
or similar electronic means. 

§ 906.12 Closing the evidentiary por-
tion of the NAO case record. 

(a) At the conclusion of the NAO pro-
ceedings, an appellate officer will es-
tablish the date upon which the evi-
dentiary portion of the NAO case 
record will close. Once an appellate of-
ficer closes the evidentiary portion of 
the NAO case record, with or without a 
hearing, no further submissions or ar-
gument will be accepted into the NAO 
case record. 

(b) NAO in its discretion may reopen 
the evidentiary portion of the NAO 
case record or request additional infor-
mation from the parties at any time 
prior to final agency action. 

§ 906.13 Failure to appear. 
If any party fails to appear at a pre- 

hearing conference or hearing after 
proper notice, an appellate officer may: 

(a) Dismiss the case, or; 
(b) Deem the failure of a party to ap-

pear after proper notice a waiver of any 
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right to a hearing and consent to the 
making of a decision based on the NAO 
case record. 

§ 906.14 Burden of proof. 
On issues of fact, the appellant bears 

the burden of proving he or she should 
prevail by a preponderance of the evi-
dence. Preponderance of the evidence is 
the relevant evidence in the NAO case 
record, considered as a whole, that 
shows that a contested fact is more 
likely to be true than not true. Appel-
lant has the obligation to obtain and 
present evidence to support the claims 
in his or her petition. 

§ 906.15 Decisions. 
(a) After an appellate officer closes 

the evidentiary portion of the NAO 
case record, NAO will issue a written 
decision that is based on the NAO case 
record. In making a decision, NAO 
shall determine whether the appellant 
has shown by a preponderance of the 
evidence that the initial administra-
tive determination is inconsistent with 
the law and regulations governing the 
initial administrative determination. 
In making a decision, NAO shall give 
deference to the reasonable interpreta-
tion(s) of applicable ambiguous laws 
and regulations made by the office 
issuing the initial administrative de-
termination. 

(b) NAO shall serve a copy of its deci-
sion upon the appellant and the Re-
gional Administrator. NAO will not 
provide the case record to the Regional 
Administrator when issuing its deci-
sion. 

§ 906.16 Reconsideration. 
(a) Any party may file a motion for 

reconsideration of an NAO decision 
issued under § 906.15. The request must 
be filed with NAO within 10 days after 
service of NAO’s decision. A party shall 
not file more than one motion for re-
consideration of an NAO decision. 

(b) The motion must be in writing 
and contain a detailed statement of an 
error of fact or law material to the de-
cision. The process of reconsideration 
is not a forum for reiterating the ap-
pellant’s objections to the initial ad-
ministrative determination. 

(c) Arguments not raised by a party 
in his or her motion for reconsider-

ation of a decision will be deemed 
waived. 

(d) In response to a motion for recon-
sideration, NAO will either: 

(1) Reject the motion because it does 
not meet the criteria of paragraph (a) 
or (b) of this section; or 

(2) Issue a revised decision and serve 
a copy of its revised decision upon the 
appellant and the Regional Adminis-
trator. 

(e) At any time prior to notifying the 
Regional Administrator pursuant to 
§ 906.17(a), the NAO may issue a revised 
decision to make corrections and serve 
a copy of its revised decision upon the 
appellant and the Regional Adminis-
trator. 

§ 906.17 Review by the Regional Ad-
ministrator. 

(a) If NAO does not receive a timely 
motion for reconsideration pursuant to 
§ 906.16(a), receives a timely motion and 
rejects it pursuant to § 906.16(d)(1), or 
issues a revised decision pursuant to 
§ 906.16(d)(2) or (e), NAO will notify the 
Regional Administrator and the appel-
lant, and provide a copy of the case 
record for its decision or revised deci-
sion to the Regional Administrator. 

(b) In reviewing NAO’s findings of 
fact, the Regional Administrator may 
only consider the evidentiary record 
including arguments, claims, evidence 
of record and other documents of 
record that were before NAO when it 
rendered its decision or revised deci-
sion. 

(c) The Regional Administrator may 
take the following action within 30 
days of service of NAO’s notification 
and receipt of the case record under 
paragraph (a) of this section: 

(1) Issue a written decision adopting, 
remanding, reversing, or modifying 
NAO’s decision or revised decision. 

(2) Issue a stay for no more than 90 
days to prevent NAO’s decision or re-
vised decision from taking effect. 

(d) The Regional Administrator must 
provide a written decision explaining 
why an NAO decision or revised deci-
sion has been remanded, reversed, or 
modified. Consistent with § 906.18(b), 
the Regional Administrator may, but 
does not need to, issue a written deci-
sion to adopt an NAO decision or re-
vised decision. 
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(e) The Regional Administrator will 
serve a copy of any written decision or 
stay on NAO and the appellant. 

§ 906.18 Final decision of the Depart-
ment. 

(a) The Regional Administrator’s 
written decision to adopt, reverse, or 
modify an NAO decision or revised de-
cision pursuant to § 906.17(c) is the final 
decision of the Department for the pur-
poses of judicial review. 

(b) If the Regional Administrator 
does not take action pursuant to 
§ 906.17(c)(1), NAO’s decision issued pur-
suant to § 906.15(a) or revised decision 
issued pursuant to § 906.16(d)(2) or (e) 
becomes the final decision of the De-
partment for the purposes of judicial 
review 30 days after service of NAO’s 
notification under § 906.17(a), or upon 
expiration of any stay issued by the 
Regional Administrator pursuant to 
§ 906.17(c)(2). 

(c) The office that issued the initial 
administrative determination shall im-
plement the final decision of the De-
partment within 30 days of service of 
the final decision issued pursuant to 
§ 906.18(a), or within 30 days of the deci-
sion becoming final pursuant to 
§ 906.18(b), to the extent practicable. 

PART 908—MAINTAINING REC- 
ORDS AND SUBMITTING REPORTS 
ON WEATHER MODIFICATION 
ACTIVITIES 

Sec. 
908.1 Definitions. 
908.2 Persons subject to reporting. 
908.3 Activities subject to reporting. 
908.4 Initial report. 
908.5 Interim reports. 
908.6 Final report. 
908.7 Supplemental reports. 
908.8 Maintenance of records. 
908.9 Retention of records. 
908.10 Penalties. 
908.11 Maintenance of records of related ac-

tivities. 
908.12 Public disclosure of information. 
908.13 Address of letters. 
908.14 Business to be transacted in writing. 
908.15 Times for taking action; expiration 

on Saturday, Sunday, or holiday. 
908.16 Signature. 
908.17 Suspension or waiver of rules. 
908.18 Matters not specifically provided for 

in rules. 

908.19 Publication of notice of proposed 
amendments. 

908.20 Effective date. 
908.21 Report form. 

AUTHORITY: Pub. L. 92–305, 85 Stat. 735, De-
cember 18, 1971. 

SOURCE: 41 FR 23394, June 10, 1976, unless 
otherwise noted. 

§ 908.1 Definitions. 

As used in this part, terms shall have 
the meaning ascribed in this section. 

(a) Administrator. The Administrator 
of the National Oceanic and Atmos-
pheric Administration. 

(b) Person. Any individual, corpora-
tion, company, association, firm, part-
nership, society, joint stock company, 
any State or local government or any 
agency thereof, or any other organiza-
tion, whether commercial or nonprofit, 
except where acting solely as an em-
ployee, agent, or independent con-
tractor of the Federal government. 

(c) Weather modification activity. Any 
activity performed with the intention 
of producing artificial changes in the 
composition, behavior, or dynamics of 
the atmosphere. 

(d) United States. The several States, 
the District of Columbia, the Common-
wealth of Puerto Rico, and any terri-
tory or insular possession of the United 
States. 

(e) Persons whose activities relate to 
weather modification. Persons engaged 
in weather modification activities or 
engaged in the distribution or sale of 
weather modification apparatus or ma-
terials known by them to be destined 
for use in weather modification activi-
ties. 

(f) Project. A related series of weather 
modification activities having a com-
mon objective. 

(g) Target area. The ground area with-
in which the effects of the weather 
modification activity are expected to 
be found. 

(h) Control area. A preselected, un-
treated ground area used for compari-
son with a target area. 

(i) Weather modification apparatus. 
Any apparatus used with the intention 
of producing artificial changes in the 
composition, behavior, or dynamics of 
the atmosphere. For example: Seeding 
generators, propane devices, flares, 
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