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REGISTER announcing the receipt of a
request to reopen at their discretion.
The public is invited to comment on
the request while it is on the public
record.

(d) Determination. After the period for
public comments on a request under
this section has expired and no later
than one hundred and twenty (120) days
after the date of the filing of the re-
quest, the Commission shall determine
whether the request complies with
paragraph (b) of this section and
whether the proceeding shall be re-
opened and the rule or order should be
altered, modified, or set aside as re-
quested. In doing so, the Commission
may, in its discretion, issue an order
reopening the proceeding and modi-
fying the rule or order as requested,
issue an order to show cause pursuant
to §3.72, or take such other action as is
appropriate: Provided, however, That
any action under §3.72 or otherwise
shall be concluded within the specified
120-day period.

(Sec. 6(g), 38 Stat. 721 (156 U.S.C. 46(g)); 80
Stat. 383, as amended, 81 Stat. 54 (6 U.S.C.
552))

[46 FR 36344, May 29, 1980, as amended at 46
FR 26291, May 12, 1981; 47 FR 33251, Aug. 2,
1982; 50 FR 53305, Dec. 31, 1985; 53 FR 40868,
Oct. 19, 1988; 65 FR 50637, Aug. 21, 2000]
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AUTHORITY: 15 U.S.C. 46.

SOURCE: 32 FR 8449, June 13, 1967, unless
otherwise noted.

Subpart A—Scope of Rules; Na-
ture of Adjudicative Pro-
ceedings

§3.1 Scope of the rules in this part; ex-
pedition of proceedings.

The rules in this part govern proce-
dure in formal adjudicative pro-
ceedings. To the extent practicable and
consistent with requirements of law,
the Commission’s policy is to conduct
such proceedings expeditiously. In the
conduct of such proceedings the Ad-
ministrative Law Judge and counsel
for all parties shall make every effort
at each stage of a proceeding to avoid
delay. In the event of a scheduling con-
flict between a proceeding in which the
Commission also has sought or is seek-
ing relief under Section 13(b) of the
FTC Act, 15 U.S.C. 53(b), and another
proceeding, the proceeding in which
the Commission also has sought or is
seeking relief under Section 13(b) shall
take precedence. The Commission, at
any time, or the Administrative Law
Judge at any time prior to the filing of
his or her initial decision, may, with
the consent of the parties, shorten any
time limit prescribed by these Rules of
Practice.

[74 FR 20208, May 1, 2009]

§3.2 Nature of

ceedings.

Adjudicative proceedings are those
formal proceedings conducted under
one or more of the statutes adminis-
tered by the Commission which are re-
quired by statute to be determined on
the record after opportunity for an
agency hearing. The term includes
hearings upon objections to orders re-
lating to the promulgation, amend-
ment, or repeal of rules under sections
4, 5 and 6 of the Fair Packaging and
Labeling Act, but does not include
rulemaking proceedings up to the time
when the Commission determines
under §1.26(g) of this chapter that ob-
jections sufficient to warrant the hold-
ing of a public hearing have been filed.
The term also includes proceedings for
the assessment of civil penalties pursu-

adjudicative pro-
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ant to §1.94 of this chapter. The term
does not include other proceedings
such as negotiations for and Commis-
sion consideration of the entry of con-
sent orders; investigational hearings as
distinguished from proceedings after
the issuance of a complaint; requests
for extensions of time to comply with
final orders or other proceedings in-
volving compliance with final orders;
proceedings for the promulgation of in-
dustry guides or trade regulation rules;
or the promulgation of substantive
rules and regulations.

[74 FR 1820, Jan. 13, 2009]

Subpart B—Pleadings

§3.11 Commencement of proceedings.

(a) Complaint. Except as provided in
§3.13, an adjudicative proceeding is
commenced when an affirmative vote
is taken by the Commission to issue a
complaint.

(b) Form of complaint. The Commis-
sion’s complaint shall contain the fol-
lowing:

(1) Recital of the legal authority and
jurisdiction for institution of the pro-
ceeding, with specific designation of
the statutory provisions alleged to
have been violated;

(2) A clear and concise factual state-
ment sufficient to inform each re-
spondent with reasonable definiteness
of the type of acts or practices alleged
to be in violation of the law;

(3) Where practical, a form of order
which the Commission has reason to
believe should issue if the facts are
found to be as alleged in the complaint;
and

(4) Notice of the specific date, time
and place for the evidentiary hearing.
Unless a different date is determined
by the Commission, the date of the evi-
dentiary hearing shall be 5 months
from the date of the administrative
complaint in a proceeding in which the
Commission, in an ancillary pro-
ceeding, has sought or is seeking relief
pursuant to Section 13(b) of the FTC
Act, 15 U.S.C. 53(b), and 8 months from
the date of issuance of the administra-
tive complaint in all other proceedings.

[74 FR 1820, Jan. 13, 2009]
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§3.12 Answer.

(a) Time for filing. A respondent shall
file an answer within 14 days after
being served with the complaint.

(b) Content of answer. An answer shall
conform to the following:

(1) If allegations of complaint are con-
tested. An answer in which the allega-
tions of a complaint are contested shall
contain:

(i) A concise statement of the facts
constituting each ground of defense;

(ii) Specific admission, denial, or ex-
planation of each fact alleged in the
complaint or, if the respondent is with-
out knowledge thereof, a statement to
that effect. Allegations of a complaint
not thus answered shall be deemed to
have been admitted.

(2) If allegations of complaint are ad-
mitted. If the respondent elects not to
contest the allegations of fact set forth
in the complaint, the answer shall con-
sist of a statement that the respondent
admits all of the material allegations
to be true. Such an answer shall con-
stitute a waiver of hearings as to the
facts alleged in the complaint, and to-
gether with the complaint will provide
a record basis on which the Commis-
sion shall issue a final decision con-
taining appropriate findings and con-
clusions and a final order disposing of
the proceeding. In such an answer, the
respondent may, however, reserve the
right to submit proposed findings of
fact and conclusions of law under §3.46.

(c) Default. Failure of the respondent
to file an answer within the time pro-
vided shall be deemed to constitute a
waiver of the respondent’s right to ap-
pear and contest the allegations of the
complaint and to authorize the Com-
mission, without further notice to the
respondent, to find the facts to be as
alleged in the complaint and to enter a
final decision containing appropriate
findings and conclusions and a final
order disposing of the proceeding.

[74 FR 1820, Jan. 13, 2009]

§3.13 Adjudicative hearing on issues
arising in rulemaking proceedings
under the Fair Packaging and La-
beling Act.

(a) Notice of hearing. When the Com-
mission, acting under §1.26(g) of this
chapter, determines that objections
which have been filed are sufficient to

52

16 CFR Ch. | (1-1-15 Edition)

warrant the holding of an adjudicative
hearing in rulemaking proceedings
under the Fair Packaging and Labeling
Act, or when the Commission other-
wise determines that the holding of
such a hearing would be in the public
interest, a hearing will be held before
an Administrative Law Judge for the
purpose of receiving evidence relevant
and material to the issues raised by
such objections or other issues speci-
fied by the Commission. In such case
the Commission will publish a notice
in the FEDERAL REGISTER containing a
statement of:

(1) The provisions of the rule or order
to which objections have been filed;

(2) The issues raised by the objec-
tions or the issues on which the Com-
mission wishes to receive evidence;

(3) The time and place for hearing,
the time to be at least thirty (30) days
after publication of the notice; and

(4) The time within which, and the
conditions under which, any person
who petitioned for issuance, amend-
ment, or repeal of the rule or order, or
any person who filed objections suffi-
cient to warrant the holding of the
hearing, or any other interested per-
son, may file notice of intention to par-
ticipate in the proceeding.

(b) Parties. Any person who petitions
for issuance, amendment, or repeal of a
rule or order, and any person who files
objections sufficient to warrant the
holding of a hearing, and who files
timely notice of intention to partici-
pate, shall be regarded as a party and
shall be individually served with any
pleadings filed in the proceeding. Upon
written application to the Administra-
tive Law Judge and a showing of good
cause, any interested person may be
designated by the Administrative Law
Judge as a party.

[32 FR 8449, June 13, 1967, as amended at 40
FR 33969, Aug. 13, 1975]

§3.14 Intervention.

(a) Any individual, partnership, unin-
corporated association, or corporation
desiring to intervene in an adjudicative
proceeding shall make written applica-
tion in the form of a motion setting
forth the basis therefor. Such applica-
tion shall have attached to it a certifi-
cate showing service thereof upon each
party to the proceeding in accordance
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with the provisions of §4.4(b) of this
chapter. A similar certificate shall be
attached to the answer filed by any
party, other than counsel in support of
the complaint, showing service of such
answer upon the applicant. The Admin-
istrative Law Judge or the Commission
may by order permit the intervention
to such extent and upon such terms as
are provided by law or as otherwise
may be deemed proper.

(b) In an adjudicative proceeding
where the complaint states that dives-
titure relief is contemplated, the labor
organization[s] representing employees
of the respondent[s] may intervene as a
matter of right. Applications for such
intervention are to be made in accord-
ance with the procedures set forth in
paragraph (a) of this section and must
be filed within 60 days of the issuance
of the complaint. Intervention as a
matter of right shall be limited to the
issue of the effect, if any, of proposed
remedies on employment, with full
rights of participation in the pro-
ceeding concerning this issue. This
paragraph does not affect a labor orga-
nization’s ability to petition for leave
to intervene pursuant to §3.14(a).

[32 FR 8449, June 13, 1967, as amended at 46
FR 20979, Apr. 8, 1981]

§3.15 Amendments and supplemental
pleadings.

(a) Amendments—(1) By leave. If and
whenever determination of a con-
troversy on the merits will be facili-
tated thereby, the Administrative Law
Judge may, upon such conditions as
are necessary to avoid prejudicing the
public interest and the rights of the
parties, allow appropriate amendments
to pleadings or notice of hearing: Pro-
vided, however, That a motion for
amendment of a complaint or notice
may be allowed by the Administrative
Law Judge only if the amendment is
reasonably within the scope of the
original complaint or notice. Motions
for other amendments of complaints or
notices shall be certified to the Com-
mission.

(2) Conformance to evidence. When
issues not raised by the pleadings or
notice of hearing but reasonably within
the scope of the original complaint or
notice of hearing are tried by express
or implied consent of the parties, they
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shall be treated in all respects as if
they had been raised in the pleadings
or notice of hearing; and such amend-
ments of the pleadings or notice as
may be necessary to make them con-
form to the evidence and to raise such
issues shall be allowed at any time.

(b) Supplemental pleadings. The Ad-
ministrative Law Judge may, upon rea-
sonable notice and such terms as are
just, permit service of a supplemental
pleading or notice setting forth trans-
actions, occurrences, or events which
have happened since the date of the
pleading or notice sought to be supple-
mented and which are relevant to any
of the issues involved.

Subpart C—Prehearing Proce-
dures; Motions; Interlocutory
Appeals; Summary Decisions

§38.21 Prehearing procedures.

(a) Meeting of the parties before sched-
uling conference. As early as practicable
before the prehearing scheduling con-
ference described in paragraph (b) of
this section, but in any event no later
than 5 days after the answer is filed by
the last answering respondent, counsel
for the parties shall meet to discuss
the nature and basis of their claims
and defenses and the possibilities for a
prompt settlement or resolution of the
case. The parties shall also agree, if
possible, on—

(1) A proposed discovery plan specifi-
cally addressing a schedule for deposi-
tions of fact witnesses, the production
of documents and electronically stored
information, and the timing of expert
discovery pursuant to §3.31A. The par-
ties’ agreement regarding electroni-
cally stored information should include
the scope of and a specified time period
for the exchange of such information
that is subject to §§3.31(b)(2), 3.31(c),
and 3.37(a), and the format for the dis-
closure of such information, consistent
with §§3.31(c)(3) and 3.37(c);

(2) A preliminary estimate of the
time required for the evidentiary hear-
ing; and

(3) Any other matters to be deter-
mined at the scheduling conference.

(b) Scheduling conference. Not later
than 10 days after the answer is filed
by the last answering respondent, the
Administrative Law Judge shall hold a
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scheduling conference. At the sched-
uling conference, counsel for the par-
ties shall be prepared to address:

(1) Their factual and legal theories;

(2) The current status of any pending
motions;

(3) A schedule of proceedings that is
consistent with the date of the evi-
dentiary hearing set by the Commis-
sion;

(4) Steps taken to preserve evidence
relevant to the issues raised by the
claims and defenses;

(6) The scope of anticipated dis-
covery, any limitations on discovery,
and a proposed discovery plan, includ-
ing the disclosure of electronically
stored information;

(6) Issues that can be narrowed by
agreement or by motion, suggestions
to expedite the presentation of evi-
dence at trial, and any request to bifur-
cate issues, claims or defenses; and

(7) Other possible agreements or
steps that may aid in the just and ex-
peditious disposition of the proceeding
and to avoid unnecessary cost.

(c) Prehearing scheduling order. (1) Not
later than 2 days after the scheduling
conference, the Administrative Law
Judge shall enter an order that sets
forth the results of the conference and
establishes a schedule of proceedings
that will permit the evidentiary hear-
ing to commence on the date set by the
Commission, including a plan of dis-
covery that addresses the deposition of
fact witnesses, timing of expert dis-
covery, and the production of docu-
ments and electronically stored infor-
mation, dates for the submission and
hearing of motions, the specific meth-
od by which exhibits shall be numbered
or otherwise identified and marked for
the record, and the time and place of a
final prehearing conference. The Com-
mission may, upon a showing of good
cause, order a later date for the evi-
dentiary hearing than the one specified
in the complaint.

(2) The Administrative Law Judge
may, upon a showing of good cause,
grant a motion to extend any deadline
or time specified in this scheduling
order other than the date of the evi-
dentiary hearing. Such motion shall
set forth the total period of extensions,
if any, previously obtained by the mov-
ing party. In determining whether to
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grant the motion, the Administrative
Law Judge shall consider any exten-
sions already granted, the length of the
proceedings to date, the complexity of
the issues, and the need to conclude
the evidentiary hearing and render an
initial decision in a timely manner.
The Administrative Law Judge shall
not rule on ex parte motions to extend
the deadlines specified in the sched-
uling order, or modify such deadlines
solely upon stipulation or agreement of
counsel.

(d) Meeting prior to final prehearing
conference. Counsel for the parties shall
meet before the final prehearing con-
ference described in paragraph (e) of
this section to discuss the matters set
forth therein in preparation for the
conference.

(e) Final prehearing conference. As
close to the commencement of the evi-
dentiary hearing as practicable, the
Administrative Law Judge shall hold a
final prehearing conference, which
counsel shall attend in person, to sub-
mit any proposed stipulations as to
law, fact, or admissibility of evidence,
exchange exhibit and witness lists, and
designate testimony to be presented by
deposition. At this conference, the Ad-
ministrative Law Judge shall also re-
solve any outstanding evidentiary mat-
ters or pending motions (except mo-
tions for summary decision) and estab-
lish a final schedule for the evidentiary
hearing.

(f) Additional prehearing conferences
and orders. The Administrative Law
Judge shall hold additional prehearing
and status conferences or enter addi-
tional orders as may be needed to en-
sure the just and expeditious disposi-
tion of the proceeding and to avoid un-
necessary cost. Such conferences shall
be held in person to the extent prac-
ticable.

(g) Public access and reporting. Pre-
hearing conferences shall be public un-
less the Administrative Law Judge de-
termines in his or her discretion that
the conference (or any part thereof)
shall be closed to the public. The Ad-
ministrative Law Judge shall have dis-
cretion to determine whether a pre-
hearing conference shall be steno-
graphically reported.

[74 FR 1820, Jan. 13, 2009]
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§3.22 Motions.

(a) Presentation and disposition. Mo-
tions filed under §3.26 or §4.17 shall be
directly referred to and ruled on by the
Commission. Motions to dismiss filed
before the evidentiary hearing, mo-
tions to strike, and motions for sum-
mary decision shall be directly referred
to the Commission and shall be ruled
on by the Commission unless the Com-
mission in its discretion refers the mo-
tion to the Administrative Law Judge.
Motions not referred to the Adminis-
trative Law Judge shall be ruled on by
the Commission within 45 days of the
filing of the last-filed answer or reply
to the motion, if any, unless the Com-
mission determines there is good cause
to extend the deadline. If the Commis-
sion refers the motion to the Adminis-
trative Law Judge, it may set a dead-
line for the ruling by the Administra-
tive Law Judge, and a party may seek
review of the ruling of the Administra-
tive Law Judge in accordance with
§3.23. During the time a proceeding is
before an Administrative Law Judge,
all other motions shall be addressed to
and decided by the Administrative Law
Judge, if within his or her authority.
The Administrative Law Judge shall
certify to the Commission a motion to
disqualify filed under §3.42(g) if the Ad-
ministrative Law Judge does not dis-
qualify himself or herself within 10
days. The Administrative Law Judge
shall certify to the Commission forth-
with any other motion upon which he
or she has no authority to rule. Rulings
containing information granted in cam-
era status pursuant to §3.45 shall be
filed in accordance with §3.45(f). When
a motion to dismiss is made at the
close of the evidence offered in support
of the complaint based upon an alleged
failure to establish a prima facie case,
the Administrative Law Judge shall
defer ruling thereon until immediately
after all evidence has been received and
the hearing record is closed. All writ-
ten motions shall be filed with the Sec-
retary of the Commission, and all mo-
tions addressed to the Commission
shall be in writing. The moving party
shall also provide a copy of its motion
to the Administrative Law Judge at
the time the motion is filed with the
Secretary.
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(b) Proceedings not stayed. A motion
under consideration by the Commission
shall not stay proceedings before the
Administrative Law Judge unless the
Commission so orders.

(c) Content. All written motions shall
state the particular order, ruling, or
action desired and the grounds there-
for. Memoranda in support of, or in op-
position to, any dispositive motion
shall not exceed 10,000 words. Memo-
randa in support of, or in opposition to,
any other motion shall not exceed 2,500
words. Any reply in support of a dis-
positive motion shall not exceed 5,000
words and any reply in support of any
other motion authorized by the Admin-
istrative Law Judge or the Commission
shall not exceed 1,250 words. These
word count limitations include head-
ings, footnotes, and quotations, but do
not include the cover, table of con-
tents, table of citations or authorities,
glossaries, statements with respect to
oral argument, any addendums con-
taining statutes, rules or regulations,
any certificates of counsel, proposed
form of order, and any attachment re-
quired by §3.45(e). Documents that fail
to comply with these provisions shall
not be filed with the Secretary. Mo-
tions must also include the name, ad-
dress, telephone number, fax number,
and e-mail address (if any) of counsel
and attach a draft order containing the
proposed relief. If a party includes in a
motion information that has been
granted in camera status pursuant to
§3.45(b) or is subject to confidentiality
protections pursuant to a protective
order, the party shall file 2 versions of
the motion in accordance with the pro-
cedures set forth in §3.45(e). The party
shall mark its confidential filings with
brackets or similar conspicuous mark-
ings to indicate the material for which
it is claiming confidential treatment.
The time period specified by §3.22(d)
within which an opposing party may
file an answer will begin to run upon
service on that opposing party of the
confidential version of the motion.

(d) Responses. Within 10 days after
service of any written motion, or with-
in such longer or shorter time as may
be designated by the Administrative
Law Judge or the Commission, the op-
posing party shall answer or shall be
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deemed to have consented to the grant-
ing of the relief asked for in the mo-
tion. If an opposing party includes in
an answer information that has been
granted in camera status pursuant to
§3.45(b) or is subject to confidentiality
protections pursuant to a protective
order, the opposing party shall file 2
versions of the answer in accordance
with the procedures set forth in
§3.45(e). The moving party shall have
no right to reply, except for dispositive
motions or as otherwise permitted by
the Administrative Law Judge or the
Commission. Reply and surreply briefs
to motions other than dispositive mo-
tions shall be permitted only in cir-
cumstances where the parties wish to
draw the Administrative Law Judge’s
or the Commission’s attention to re-
cent important developments or con-
trolling authority that could not have
been raised earlier in the party’s prin-
cipal brief. The reply may be condi-
tionally filed with the motion seeking
leave to reply. Any reply with respect
to a dispositive motion, or any per-
mitted reply to any other motion, shall
be filed within 5 days after service of
the last answer to that motion.

(e) Rulings on motions. Unless other-
wise provided by a relevant rule, the
Administrative Law Judge shall rule
on motions within 14 days after the fil-
ing of all motion papers authorized by
this section. The Commission, for good
cause, may extend the time allowed for
a ruling.

(f) Motions for extensions. The Admin-
istrative Law Judge or the Commission
may waive the requirements of this
section as to motions for extensions of
time; however, the Administrative Law
Judge shall have no authority to rule
on exr parte motions for extensions of
time.

(g) Statement. Each motion to quash
filed pursuant to §3.34(c), each motion
to compel or determine sufficiency pur-
suant to §3.38(a), each motion for sanc-
tions pursuant to §3.38(b), and each
motion for enforcement pursuant to
§3.38(c) shall be accompanied by a
signed statement representing that
counsel for the moving party has con-
ferred with opposing counsel in an ef-
fort in good faith to resolve by agree-
ment the issues raised by the motion
and has been unable to reach such an
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agreement. If some of the matters in
controversy have been resolved by
agreement, the statement shall specify
the matters so resolved and the mat-
ters remaining unresolved. The state-
ment shall recite the date, time, and
place of each such conference between
counsel, and the names of all parties
participating in each such conference.
Unless otherwise ordered by the Ad-
ministrative Law Judge, the statement
required by this rule must be filed only
with the first motion concerning com-
pliance with the discovery demand at
issue.

[74 FR 1821, Jan. 13, 2009]

§3.23 Interlocutory appeals.

(a) Appeals without a determination by
the Administrative Law Judge. (1) The
Commission may, in its discretion, en-
tertain interlocutory appeals where a
ruling of the Administrative Law
Judge:

(i) Requires the disclosure of records
of the Commission or another govern-
mental agency or the appearance of an
official or employee of the Commission
or another governmental agency pursu-
ant to §3.36, if such appeal is based
solely on a claim of privilege: Provided,
that the Administrative Law Judge
shall stay until further order of the
Commission the effectiveness of any
ruling, whether or not appeal is sought,
that requires the disclosure of non-
public Commission minutes, Commis-
sioner circulations, or similar docu-
ments prepared by the Commission, an
individual Commissioner, or the Office
of the General Counsel;

(ii) Suspends an attorney from par-
ticipation in a particular proceeding
pursuant to §3.42(d); or

(iii) Grants or denies an application
for intervention pursuant to the provi-
sions of §3.14.

(2) Appeal from such rulings may be
sought by filing with the Commission
an application for review within 3 days
after notice of the Administrative Law
Judge’s ruling. An answer may be filed
within 3 days after the application for
review is filed. The Commission upon
its own motion may enter an order
staying compliance with a discovery
demand authorized by the Administra-
tive Law Judge pursuant to §3.36 or
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placing the matter on the Commis-
sion’s docket for review. Any order
placing the matter on the Commis-
sion’s docket for review will set forth
the scope of the review and the issues
which will be considered and will make
provision for the filing of memoranda
of law if deemed appropriate by the
Commission.

(b) Other interlocutory appeals. A
party may request the Administrative
Law Judge to determine that a ruling
involves a controlling question of law
or policy as to which there is substan-
tial ground for difference of opinion
and that an immediate appeal from the
ruling may materially advance the ul-
timate termination of the litigation or
subsequent review will be an inad-
equate remedy. An answer may be filed
within 3 days after the application for
review is filed. The Administrative
Law Judge shall issue a ruling on the
request for determination within 3
days of the deadline for filing an an-
swer. The party may file an application
for review with the Commission within
1 day after notice that the Administra-
tive Law Judge has issued the re-
quested determination or 1 day after
the deadline has passed for the Admin-
istrative Law Judge to issue a ruling
on the request for determination and
the Administrative Law Judge has not
issued his or her ruling.

(c) The application for review shall
attach the ruling from which appeal is
being taken and any other portions of
the record on which the moving party
relies. Neither the application for re-
view nor the answer shall exceed 2,500
words. This word count limitation in-
cludes headings, footnotes, and
quotations, but does not include the
cover, table of contents, table of cita-
tions or authorities, glossaries, state-
ments with respect to oral argument,
any addendums containing statutes,
rules or regulations, any certificates of
counsel, proposed form of order, and
any attachment required by §3.45(e).
The Commission may order additional
briefing on the application.

(d) Ruling on application for review.
Within 3 days after the deadline for fil-
ing an answer, the Commission will de-
termine whether to grant the applica-
tion for review. The denial of an appli-
cation shall not constitute a ruling on
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the merits of the ruling that is the sub-
ject of the application.

(e) Proceedings not stayed. An applica-
tion for review and appeal hereunder
shall not stay proceedings before the
Administrative Law Judge unless the
Judge or the Commission shall so
order.

[74 FR 1822, Jan. 13, 2009]

§3.24 Summary decisions.

(a) Procedure. (1) Any party may
move, with or without supporting affi-
davits, for a summary decision in the
party’s favor upon all or any part of
the issues being adjudicated. The mo-
tion shall be accompanied by a sepa-
rate and concise statement of the ma-
terial facts as to which the moving
party contends there is no genuine
issue for trial. Counsel in support of
the complaint may so move at any
time after 20 days following issuance of
the complaint and any respondent may
so move at any time after issuance of
the complaint. Any such motion by
any party, however, shall be filed in ac-
cordance with the scheduling order
issued pursuant to §3.21, but in any
case at least 30 days before the date
fixed for the hearing.

(2) Any other party may, within 14
days after service of the motion, file
opposing affidavits. The opposing party
shall include a separate and concise
statement of those material facts as to
which the opposing party contends
there exists a genuine issue for trial, as
provided in §3.24(a)(3). The parties may
file memoranda of law in support of, or
in opposition to, the motion consistent
with §3.22(c). If a party includes in any
such brief or memorandum information
that has been granted in camera status
pursuant to §3.45(b) or is subject to
confidentiality protections pursuant to
a protective order, the party shall file
2 versions of the document in accord-
ance with the procedures set forth in
§3.45(e). If the Commission (or, when
appropriate, the Administrative Law
Judge) determines that there is no gen-
uine issue as to any material fact re-
garding liability or relief, it shall issue
a final decision and order. In the event
that the motion has been referred to
the Administrative Law Judge, such
determination by the Administrative
Law Judge shall constitute his or her
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initial decision and shall conform to
the procedures set forth in §3.51(c). A
summary decision, interlocutory in
character and in compliance with the
procedures set forth in §3.51(c), may be
rendered on the issue of liability alone
although there is a genuine issue as to
relief.

(3) Affidavits shall set forth such
facts as would be admissible in evi-
dence and shall show affirmatively
that the affiant is competent to testify
to the matters stated therein. The
Commission (or, when appropriate, the
Administrative Law Judge) may per-
mit affidavits to be supplemented or
opposed by depositions, answers to in-
terrogatories, or further affidavits.
When a motion for summary decision is
made and supported as provided in this
rule, a party opposing the motion may
not rest upon the mere allegations or
denials of his or her pleading; the re-
sponse, by affidavits or as otherwise
provided in this rule, must set forth
specific facts showing that there is a
genuine issue of material fact for trial.
If no such response is filed, summary
decision, if appropriate, shall be ren-
dered.

(4) Should it appear from the affida-
vits of a party opposing the motion
that it cannot, for reasons stated,
present by affidavit facts essential to
justify its opposition, the Commission
(or, when appropriate, the Administra-
tive Law Judge) may deny the motion
for summary decision or may order a
continuance to permit affidavits to be
obtained or depositions to be taken or
discovery to be had or make such other
order as is appropriate and a deter-
mination to that effect shall be made a
matter of record.

(5) If on motion under this rule a
summary decision is not rendered upon
the whole case or for all the relief
asked and a trial is necessary, the
Commission (or, when appropriate, the
Administrative Law Judge) shall issue
an order specifying the facts that ap-
pear without substantial controversy
and directing further proceedings in
the action. The facts so specified shall
be deemed established.

(b) Affidavits filed in bad faith. (1)
Should it appear to the satisfaction of
the Commission (or, when appropriate,
the Administrative Law Judge) at any
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time that any of the affidavits pre-
sented pursuant to this rule are pre-
sented in bad faith, or solely for the
purpose of delay, or are patently frivo-
lous, the Commission (or, when appro-
priate, the Administrative Law Judge)
shall enter a determination to that ef-
fect upon the record.

(2) If upon consideration of all rel-
evant facts attending the submission of
any affidavit covered by paragraph
(b)(1) of this section, the Commission
(or, when appropriate, the Administra-
tive Law Judge) concludes that action
to suspend or remove an attorney from
the case is warranted, it shall take ac-
tion as specified in §3.42(d). If the Ad-
ministrative Law Judge to whom the
Commission has referred a motion for
summary decision concludes, upon con-
sideration of all the relevant facts at-
tending the submission of any affidavit
covered by paragraph (b)(1) of this sec-
tion, that the matter should be cer-
tified to the Commission for consider-
ation of disciplinary action against an
attorney, including reprimand, suspen-
sion or disbarment, the Administrative
Law Judge shall certify the matter,
with his or her findings and rec-
ommendations, to the Commission for
its consideration of disciplinary action
in the manner provided by the Commis-
sion’s rules. If the Commission has ad-
dressed the motion directly, it may
consider such disciplinary action with-
out a certification by the Administra-
tive Law Judge.

[74 FR 1822, Jan. 13, 2009]

§3.25 Consent agreement settlements.

(a) The Administrative Law Judge
may, in his or her discretion and with-
out suspension of prehearing proce-
dures, hold conferences for the purpose
of supervising negotiations for the set-
tlement of the case, in whole or in
part, by way of consent agreement.

(b) A proposal to settle a matter in
adjudication by consent shall be sub-
mitted by way of a motion to withdraw
the matter from adjudication for the
purpose of considering a proposed set-
tlement. Such motion shall be filed
with the Secretary of the Commission,
as provided in §4.2. Any such motion
shall be accompanied by a consent pro-
posal; the proposal itself, however,
shall not be placed on the public record
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unless and until it is accepted by the
Commission as provided herein. If the
consent proposal affects only some of
the respondents or resolves only some
of the charges in adjudication, the mo-
tion required by this paragraph shall so
state and shall specify the portions of
the matter that the proposal would re-
solve.

(c) If a consent agreement accom-
panying the motion has been executed
by one or more respondents and by
complaint counsel, has been approved
by the appropriate Bureau Director,
and conforms to §2.32, and the matter
is pending before an Administrative
Law Judge, the Secretary shall issue
an order withdrawing from adjudica-
tion those portions of the matter that
the proposal would resolve and all pro-
ceedings before the Administrative
Law Judge shall be stayed with respect
to such portions, pending a determina-
tion by the Commission pursuant to
paragraph (f) of this section. If a con-
sent proposal is not in the form of a
consent agreement executed by a re-
spondent, does not otherwise conform
to §2.32, or has not been executed by
complaint counsel, and the matter is
pending before the Administrative Law
Judge, he or she shall certify the mo-
tion and proposal to the Commission
upon a written determination that
there is a reasonable possibility of set-
tlement. The certification may be ac-
companied by a recommendation to the
Commission as to the disposition of the
motion. The Administrative Law Judge
shall make a determination as to
whether to certify the motion within 5
days after the filing of the motion. The
filing of a motion under paragraph (b)
of this section and certification thereof
to the Commission shall not stay pro-
ceedings before the Administrative
Law Judge unless the Commission
shall so order. Upon certification of
such motion, the Commission in its
discretion may issue an order with-
drawing from adjudication those por-
tions of the matter that the proposal
would resolve for the purpose of consid-
ering the consent proposal.

(d) If the matter is no longer pending
before the Administrative Law Judge,
the Commission in its discretion may,
upon motion filed under paragraph (b)
of this section, issue an order with-
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drawing from adjudication those por-
tions of the matter that the proposal
would resolve for the purpose of consid-
ering the consent proposal. Such order
may issue whether or not the consent
proposal is in the form of a consent
agreement executed by a respondent,
otherwise conforms to §2.32, or has
been executed by complaint counsel.

(e) The Commission will treat those
portions of a matter withdrawn from
adjudication pursuant to paragraphs
(c) or (d) of this section as being in a
nonadjudicative status. Portions not so
withdrawn shall remain in an adjudica-
tive status.

(f) After some or all of the allega-
tions in a matter have been withdrawn
from adjudication, the Commission
may accept a proposed consent agree-
ment, reject it and return the matter
or affected portions thereof to adju-
dication for further proceedings, or
take such other action as it may deem
appropriate. If an agreement is accept-
ed, it will be disposed of as provided in
§2.34 of this chapter, except that if, fol-
lowing the public comment period pro-
vided for in §2.34, the Commission de-
cides, based on comments received or
otherwise, to withdraw its acceptance
of the agreement, it will so notify the
parties and will return to adjudication
any portions of the matter previously
withdrawn from adjudication for fur-
ther proceedings or take such other ac-
tion it considers appropriate.

(g) This rule will not preclude the
settlement of the case by regular adju-
dicatory process through the filing of
an admission answer or submission of
the case to the Administrative Law
Judge on a stipulation of facts and an
agreed order.

[74 FR 20208, May 1, 2009]

§3.26 Motions following denial of pre-
liminary injunctive relief.

(a) This section sets forth two proce-
dures by which respondents may obtain
consideration of whether continuation
of an adjudicative proceeding is in the
public interest after a court has denied
preliminary injunctive relief in a sepa-
rate proceeding brought under section
13(b) of the Federal Trade Commission
Act, 15 U.S.C. 53(b), in aid of the adju-
dication.
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(b) A motion under this section shall
be addressed to the Commission and
filed with the Secretary of the Com-
mission. If the Commission has filed a
request for a stay, injunction, or other
emergency relief pending appeal to a
court of appeals, the motion must be
filed within 14 days after, but no ear-
lier than, the court of appeals has de-
nied the Commission’s request. In cases
in which the Commission has not
sought relief from the court of appeals
within 7 days following the denial of a
preliminary injunction, the motion
must be filed within 14 days after the
district court has denied preliminary
relief.

(c) Withdrawal from adjudication. If a
court has denied preliminary injunc-
tive relief to the Commission in a sec-
tion 13(b) proceeding brought in aid of
an adjudicative proceeding, respond-
ents may move that the proceeding be
withdrawn from adjudication in order
to consider whether or not the public
interest warrants further litigation.
Such a motion shall be filed jointly or
separately by each of the respondents
in the adjudicative proceeding. Com-
plaint counsel may file a response
within 14 days after such motion is
filed. The matter will not be withdrawn
from adjudication unless the Commis-
sion so directs.

(d) Consideration on the record. In-
stead of a motion to withdraw the mat-
ter from adjudication, any respondent
or respondents may file a motion under
this paragraph to dismiss the adminis-
trative complaint on the basis that the
public interest does not warrant fur-
ther litigation after a court has denied
preliminary injunctive relief to the
Commission. Complaint counsel may
file a response within 14 days after
such motion is filed. The filing of a mo-
tion to dismiss shall not stay the pro-
ceeding unless the Commission so di-
rects.

(e) Form. Memoranda in support of or
in opposition to such motions shall not
exceed 10,000 words. This word count
limitation includes headings, foot-
notes, and quotations, but does not in-
clude the cover, table of contents, table
of citations or authorities, glossaries,
statements with respect to oral argu-
ment, any addendums containing stat-
utes, rules or regulations, any certifi-
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cates of counsel, proposed form of
order, and any attachment required by
§3.45(e).

(f) In camera materials. If any filing
includes materials that are subject to
confidentiality protections pursuant to
an order entered in either the pro-
ceeding under section 13(b) or in the
proceeding under this part, such mate-
rials shall be treated as in camera ma-
terials for purposes of this paragraph
and the party shall file 2 versions of
the document in accordance with the
procedures set forth in §3.45(e). The
time within which complaint counsel
may file an answer under this para-
graph will begin to run upon service of
the in camera version of the motion (in-
cluding any supporting briefs and
memoranda).

(g) Ruling by Commission. The Com-
mission shall rule on any motion au-
thorized by this section within 30 days
after the filing of the motion and any
memoranda in support of or in opposi-
tion to the motion.

[74 FR 1823, Jan. 13, 2009]

Subpart D—Discovery;
Compulsory Process

§3.31 General discovery provisions.

(a) Discovery methods. Parties may ob-
tain discovery by one or more of the
following methods: Depositions upon
oral examination or written questions;
written interrogatories; production of
documents or things for inspection and
other purposes; and requests for admis-
sion. Except as provided in the rules, or
unless the Administrative Law Judge
orders otherwise, the frequency or se-
quence of these methods is not limited.
The parties shall, to the greatest ex-
tent practicable, conduct discovery si-
multaneously; the fact that a party is
conducting discovery shall not operate
to delay any other party’s discovery.
Unless all parties expressly agree oth-
erwise, no discovery shall take place
before the issuance of a prehearing
scheduling order under §3.21(c), except
for the mandatory initial disclosures
required by paragraph (b) of this sec-
tion.

(b) Mandatory initial disclosures. Com-
plaint counsel and respondent’s counsel
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shall, within 5 days of receipt of a re-
spondent’s answer to the complaint
and without awaiting a discovery re-
quest, provide to each other:

(1) The name, and, if known, the ad-
dress and telephone number of each in-
dividual likely to have discoverable in-
formation relevant to the allegations
of the Commission’s complaint, to the
proposed relief, or to the defenses of
the respondent, as set forth in
§3.31(c)(1); and

(2) A copy of, or a description by cat-
egory and location of, all documents
and electronically stored information
including declarations, transcripts of
investigational hearings and deposi-
tions, and tangible things in the pos-
session, custody, or control of the Com-
mission or respondent(s) that are rel-
evant to the allegations of the Com-
mission’s complaint, to the proposed
relief, or to the defenses of the respond-
ent, as set forth in §3.31(c)(1); unless
such information or materials are sub-
ject to the limitations in §3.31(c)(2),
privileged as defined in §3.31(c)(4), per-
tain to hearing preparation as defined
in §3.31(c)(5), pertain to experts as de-
fined in §3.31A, or are obtainable from
some other source that is more conven-
ient, less burdensome, or less expen-
sive. A party shall make its disclosures
based on the information then reason-
ably available to it and is not excused
from making its disclosures because it
has not fully completed its investiga-
tion.

(c) Scope of discovery. Unless other-
wise limited by order of the Adminis-
trative Law Judge or the Commission
in accordance with these rules, the
scope of discovery under all the rules
in this part is as follows:

(1) In general. Parties may obtain dis-
covery to the extent that it may be
reasonably expected to yield informa-
tion relevant to the allegations of the
complaint, to the proposed relief, or to
the defenses of any respondent. Such
information may include the existence,
description, nature, custody, condition,
and location of any books, documents,
other tangible things, electronically
stored information, and the identity
and location of persons having any
knowledge of any discoverable matter.
Information may not be withheld from
discovery on grounds that the informa-
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tion will be inadmissible at the hearing
if the information sought appears rea-
sonably calculated to lead to the dis-
covery of admissible evidence.

(2) Limitations. Complaint counsel
need only search for materials that
were collected or reviewed in the
course of the investigation of the mat-
ter or prosecution of the case and that
are in the possession, custody or con-
trol of the Bureaus or Offices of the
Commission that investigated the mat-
ter, including the Bureau of Econom-
ics. The Administrative Law Judge
may authorize for good cause addi-
tional discovery of materials in the
possession, custody, or control of those
Bureaus or Offices, or authorize other
discovery pursuant to §3.36. Neither
complaint counsel, respondent, nor a
third party receiving a discovery re-
quest under these rules is required to
search for materials generated and
transmitted between an entity’s coun-
sel (including counsel’s legal staff or
in-house counsel) and not shared with
anyone else, or between complaint
counsel and non-testifying Commission
employees, unless the Administrative
Law Judge determines there is good
cause to provide such materials. The
frequency or extent of use of the dis-
covery methods otherwise permitted
under these rules shall be limited by
the Administrative Law Judge if he or
she determines that:

(i) The discovery sought from a party
or third party is unreasonably cumu-
lative or duplicative, or is obtainable
from some other source that is more
convenient, less burdensome, or less
expensive;

(ii) The party seeking discovery has
had ample opportunity by discovery in
the action to obtain the information
sought; or

(iii) The burden and expense of the
proposed discovery on a party or third
party outweigh its likely benefit.

(3) Electronically stored information. A
party or third party need not provide
discovery of electronically stored in-
formation from sources that the party
or third party identifies as not reason-
ably accessible because of undue bur-
den or cost. On a motion to compel dis-
covery, the party or third party from
whom discovery is sought must show
that the information is not reasonably
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accessible because of undue burden or
cost. If that showing is made, the Ad-
ministrative Law Judge may nonethe-
less order discovery if the requesting
party shows good cause, considering
the limitations of paragraph (c)(2). The
Administrative Law Judge may specify
conditions for the discovery.

(4) Privilege. Discovery shall be denied
or limited in order to preserve the
privilege of a witness, person, or gov-
ernmental agency as governed by the
Constitution, any applicable act of
Congress, or the principles of the com-
mon law as they may be interpreted by
the Commission in the light of reason
and experience.

() Hearing preparations: Materials.
Subject to the provisions of §3.31A, a
party may obtain discovery of docu-
ments and tangible things otherwise
discoverable under paragraph (c)(1) of
this section and prepared in anticipa-
tion of litigation or for hearing by or
for another party or by or for that
other party’s representative (including
the party’s attorney, consultant, or
agent) only upon a showing that the
party seeking discovery has substan-
tial need of the materials in the prepa-
ration of its case and that the party is
unable without undue hardship to ob-
tain the substantial equivalent of the
materials by other means. In ordering
discovery of such materials when the
required showing has been made, the
Administrative Law Judge shall pro-
tect against disclosure of the mental
impressions, conclusions, opinions, or
legal theories of an attorney or other
representative of a party.

(d) Protective orders; orders to preserve
evidence. In order to protect the parties
and third parties against improper use
and disclosure of confidential informa-
tion, the Administrative Law Judge
shall issue a protective order as set
forth in the appendix to this section.
The Administrative Law Judge may
also deny discovery or make any other
order which justice requires to protect
a party or other person from annoy-
ance, embarrassment, oppression, or
undue burden or expense, or to prevent
undue delay in the proceeding. Such an
order may also be issued to preserve
evidence upon a showing that there is
substantial reason to believe that such
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evidence would not otherwise be avail-
able for presentation at the hearing.

(e) Supplementation of disclosures and
responses. A party who has made a
mandatory initial disclosure under
§3.31(b) or responded to a request for
discovery with a disclosure or response
is under a duty to supplement or cor-
rect the disclosure or response to in-
clude information thereafter acquired
if ordered by the Administrative Law
Judge or in the following cir-
cumstances:

(1) A party is under a duty to supple-
ment at appropriate intervals its man-
datory initial disclosures under §3.31(b)
if the party learns that in some mate-
rial respect the information disclosed
is incomplete or incorrect and if the
additional or corrective information
has not otherwise been made known to
the other parties during the discovery
process or in writing.

(2) A party is under a duty to amend
in a timely manner a prior response to
an interrogatory, request for produc-
tion, or request for admission if the
party learns that the response is in
some material respect incomplete or
incorrect.

(f) Stipulations. When approved by the
Administrative Law Judge, the parties
may by written stipulation (1) provide
that depositions may be taken before
any person, at any time or place, upon
any notice, and in any manner and
when so taken may be used like other
depositions, and (2) modify the proce-
dures provided by these rules for other
methods of discovery.

(g) Disclosure of privileged or protected
information or communications; scope of
waiver; obligations of receiving party.
(1)(i) The disclosure of privileged or
protected information or communica-
tions during a part 3 proceeding or dur-
ing a Commission precomplaint inves-
tigation shall not operate as a waiver
if:

(A) The disclosure is inadvertent;

(B) The holder of the privilege or pro-
tection took reasonable steps to pre-
vent disclosure; and

(C) The holder promptly took reason-
able steps to rectify the error, includ-
ing notifying any party that received
the information or communication of
the claim and the basis for it.
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(ii) After being notified, the receiving
party must promptly return, sequester,
or destroy the specified information
and any copies it has; must not use or
disclose the information until the
claim is resolved; must take reasonable
steps to retrieve the information if the
party disclosed it before being notified;
and may promptly present the informa-
tion to the Administrative Law Judge
under seal for a determination of the
claim. The producing party must pre-
serve the information until the claim
is resolved.

(2) The disclosure of privileged or
protected information or communica-
tions during a part 3 proceeding or dur-
ing a Commission precomplaint inves-
tigation shall waive the privilege or
protection as to undisclosed informa-
tion or communications only if:

(i) The waiver is intentional;

(ii) The disclosed and undisclosed in-
formation or communications concern
the same subject matter; and

(iii) They ought in fairness to be con-
sidered together.

(h) Restriction on filings. Unless other-
wise ordered by the Administrative
Law Judge in his or her discretion,
mandatory initial and supplemental
disclosures, interrogatories, deposi-
tions, requests for documents, requests
for admissions, and answers and re-
sponses thereto shall be served upon
other parties but shall not be filed with
the Office of the Secretary, the Admin-
istrative Law Judge, or otherwise pro-
vided to the Commission, except to
support or oppose a motion or to offer
as evidence.

APPENDIX A TO §3.31: STANDARD PROTECTIVE
ORDER.

For the purpose of protecting the interests
of the parties and third parties in the above-
captioned matter against improper use and
disclosure of confidential information sub-
mitted or produced in connection with this
matter:

IT IS HEREBY ORDERED THAT this Pro-
tective Order Governing Confidential Mate-
rial (‘‘Protective Order’’) shall govern the
handling of all Discovery Material, as here-
after defined.

1. As used in this Order, ‘‘confidential ma-
terial” shall refer to any document or por-
tion thereof that contains privileged infor-
mation, competitively sensitive information,
or sensitive personal information. ‘“Sensitive
personal information’ shall refer to, but
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shall not be limited to, an individual’s Social
Security number, taxpayer identification
number, financial account number, credit
card or debit card number, driver’s license
number, state-issued identification number,
passport number, date of birth (other than
year), and any sensitive health information
identifiable by individual, such as an individ-
ual’s medical records. ‘“‘Document” shall
refer to any discoverable writing, recording,
transcript of oral testimony, or electroni-
cally stored information in the possession of
a party or a third party. ‘‘Commission’’ shall
refer to the Federal Trade Commission
(““FTC”), or any of its employees, agents, at-
torneys, and all other persons acting on its
behalf, excluding persons retained as con-
sultants or experts for purposes of this pro-
ceeding.

2. Any document or portion thereof sub-
mitted by a respondent or a third party dur-
ing a Federal Trade Commission investiga-
tion or during the course of this proceeding
that is entitled to confidentiality under the
Federal Trade Commission Act, or any other
federal statute or regulation, or under any
federal court or Commission precedent inter-
preting such statute or regulation, as well as
any information that discloses the substance
of the contents of any confidential materials
derived from a document subject to this
Order, shall be treated as confidential mate-
rial for purposes of this Order. The identity
of a third party submitting such confidential
material shall also be treated as confidential
material for the purposes of this Order where
the submitter has requested such confiden-
tial treatment.

3. The parties and any third parties, in
complying with informal discovery requests,
disclosure requirements, or discovery de-
mands in this proceeding may designate any
responsive document or portion thereof as
confidential material, including documents
obtained by them from third parties pursu-
ant to discovery or as otherwise obtained.

4. The parties, in conducting discovery
from third parties, shall provide to each
third party a copy of this Order so as to in-
form each such third party of his, her, or its
rights herein.

5. A designation of confidentiality shall
constitute a representation in good faith and
after careful determination that the mate-
rial is not reasonably believed to be already
in the public domain and that counsel be-
lieves the material so designated constitutes
confidential material as defined in Para-
graph 1 of this Order.

6. Material may be designated as confiden-
tial by placing on or affixing to the docu-
ment containing such material (in such man-
ner as will not interfere with the legibility
thereof), or if an entire folder or box of docu-
ments is confidential by placing or affixing
to that folder or box, the designation ‘“‘CON-
FIDENTIAL—FTC Docket No. XXXX or
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any other appropriate notice that identifies
this proceeding, together with an indication
of the portion or portions of the document
considered to be confidential material. Con-
fidential information contained in electronic
documents may also be designated as con-
fidential by placing the designation ‘‘CON-
FIDENTIAL—FTC Docket No. XXXX or
any other appropriate notice that identifies
this proceeding, on the face of the CD or
DVD or other medium on which the docu-
ment is produced. Masked or otherwise re-
dacted copies of documents may be produced
where the portions masked or redacted con-
tain privileged matter, provided that the
copy produced shall indicate at the appro-
priate point that portions have been masked
or redacted and the reasons therefor.

7. Confidential material shall be disclosed
only to: (a) the Administrative Law Judge
presiding over this proceeding, personnel as-
sisting the Administrative Law Judge, the
Commission and its employees, and per-
sonnel retained by the Commission as ex-
perts or consultants for this proceeding; (b)
judges and other court personnel of any
court having jurisdiction over any appellate
proceedings involving this matter; (¢c) out-
side counsel of record for any respondent,
their associated attorneys and other employ-
ees of their law firm(s), provided they are
not employees of a respondent; (d) anyone re-
tained to assist outside counsel in the prepa-
ration or hearing of this proceeding includ-
ing consultants, provided they are not affili-
ated in any way with a respondent and have
signed an agreement to abide by the terms of
the protective order; and (e) any witness or
deponent who may have authored or received
the information in question.

8. Disclosure of confidential material to
any person described in Paragraph 7 of this
Order shall be only for the purposes of the
preparation and hearing of this proceeding,
or any appeal therefrom, and for no other
purpose whatsoever, provided, however, that
the Commission may, subject to taking ap-
propriate steps to preserve the confiden-
tiality of such material, use or disclose con-
fidential material as provided by its Rules of
Practice; sections 6(f) and 21 of the Federal
Trade Commission Act; or any other legal
obligation imposed upon the Commission.

9. In the event that any confidential mate-
rial is contained in any pleading, motion, ex-
hibit or other paper filed or to be filed with
the Secretary of the Commission, the Sec-
retary shall be so informed by the Party fil-
ing such papers, and such papers shall be
filed in camera. To the extent that such ma-
terial was originally submitted by a third
party, the party including the materials in
its papers shall immediately notify the sub-
mitter of such inclusion. Confidential mate-
rial contained in the papers shall continue to
have in camera treatment until further order
of the Administrative Law Judge, provided,
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however, that such papers may be furnished
to persons or entities who may receive con-
fidential material pursuant to Paragraphs 7
or 8. Upon or after filing any paper con-
taining confidential material, the filing
party shall file on the public record a dupli-
cate copy of the paper that does not reveal
confidential material. Further, if the protec-
tion for any such material expires, a party
may file on the public record a duplicate
copy which also contains the formerly pro-
tected material.

10. If counsel plans to introduce into evi-
dence at the hearing any document or tran-
script containing confidential material pro-
duced by another party or by a third party,
they shall provide advance notice to the
other party or third party for purposes of al-
lowing that party to seek an order that the
document or transcript be granted in camera
treatment. If that party wishes in camera
treatment for the document or transcript,
the party shall file an appropriate motion
with the Administrative Law Judge within 5
days after it receives such notice. Except
where such an order is granted, all docu-
ments and transcripts shall be part of the
public record. Where in camera treatment is
granted, a duplicate copy of such document
or transcript with the confidential material
deleted therefrom may be placed on the pub-
lic record.

11. If any party receives a discovery re-
quest in any investigation or in any other
proceeding or matter that may require the
disclosure of confidential material submitted
by another party or third party, the recipi-
ent of the discovery request shall promptly
notify the submitter of receipt of such re-
quest. Unless a shorter time is mandated by
an order of a court, such notification shall be
in writing and be received by the submitter
at least 10 business days before production,
and shall include a copy of this Protective
Order and a cover letter that will apprise the
submitter of its rights hereunder. Nothing
herein shall be construed as requiring the re-
cipient of the discovery request or anyone
else covered by this Order to challenge or ap-
peal any order requiring production of con-
fidential material, to subject itself to any
penalties for non-compliance with any such
order, or to seek any relief from the Admin-
istrative Law Judge or the Commission. The
recipient shall not oppose the submitter’s ef-
forts to challenge the disclosure of confiden-
tial material. In addition, nothing herein
shall limit the applicability of Rule 4.11(e) of
the Commission’s Rules of Practice, 16 CFR
4.11(e), to discovery requests in another pro-
ceeding that are directed to the Commission.

12. At the time that any consultant or
other person retained to assist counsel in the
preparation of this action concludes partici-
pation in the action, such person shall re-
turn to counsel all copies of documents or
portions thereof designated confidential that
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are in the possession of such person, together
with all notes, memoranda or other papers
containing confidential information. At the
conclusion of this proceeding, including the
exhaustion of judicial review, the parties
shall return documents obtained in this ac-
tion to their submitters, provided, however,
that the Commission’s obligation to return
documents shall be governed by the provi-
sions of Rule 4.12 of the Rules of Practice, 16
CFR 4.12.

13. The provisions of this Protective Order,
insofar as they restrict the communication
and use of confidential discovery material,
shall, without written permission of the sub-
mitter or further order of the Commission,
continue to be binding after the conclusion
of this proceeding.

[74 FR 1824, Jan. 13, 2009, as amended at 74
FR 20309, May 1, 2009; 76 FR 52251, 52252, Aug.
22, 2011]

§3.31A Expert discovery.

(a) The parties shall serve each other
with a list of experts they intend to
call as witnesses at the hearing not
later than 1 day after the close of fact
discovery, meaning the close of dis-
covery except for depositions and other
discovery permitted under §3.24(a)(4),
and discovery for purposes of authen-
ticity and admissibility of exhibits.
Complaint counsel shall serve the
other parties with a report prepared by
each of its expert witnesses not later
than 14 days after the close of fact dis-
covery. Each respondent shall serve
each other party with a report pre-
pared by each of its expert witnesses
not later than 14 days after the dead-
line for service of complaint counsel’s
expert reports. Complaint counsel shall
serve respondents with a list of any re-
buttal expert witnesses and a rebuttal
report prepared by each such witness
not later than 10 days after the dead-
line for service of respondent’s expert
reports. Aside from any information re-
quired by paragraph (c), a rebuttal re-
port shall be limited to rebuttal of
matters set forth in a respondent’s ex-
pert reports. If material outside the
scope of fair rebuttal is presented, a re-
spondent may file a motion not later
than 5 days after the deadline for serv-
ice of complaint counsel’s rebuttal re-
ports, seeking appropriate relief with
the Administrative Law Judge, includ-
ing striking all or part of the report,
leave to submit a surrebuttal report by
respondent’s experts, or leave to call a
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surrebuttal witness and to submit a
surrebuttal report by that witness.

(b) No party may call an expert wit-
ness at the hearing unless he or she has
been listed and has provided reports as
required by this section. Each side will
be limited to calling at the evidentiary
hearing 5 expert witnesses, including
any rebuttal or surrebuttal expert wit-
nesses. A party may file a motion seek-
ing leave to call additional expert wit-
nesses due to extraordinary cir-
cumstances.

(c) Each report shall be signed by the
expert and contain a complete state-
ment of all opinions to be expressed
and the basis and reasons therefor; the
data, materials, or other information
considered by the witness in forming
the opinions; any exhibits to be used as
a summary of or support for the opin-
ions; the qualifications of the witness,
including a list of all publications au-
thored by the witness within the pre-
ceding 10 years; the compensation to be
paid for the study and testimony; and a
listing of any other cases in which the
witness has testified as an expert at
trial or by deposition within the pre-
ceding 4 years. A rebuttal or
surrebuttal report need not include any
information already included in the
initial report of the witness.

(d) A party may depose any person
who has been identified as an expert
whose opinions may be presented at
trial. Unless otherwise ordered by the
Administrative Law Judge, a deposi-
tion of any expert witness shall be con-
ducted after the disclosure of a report
prepared by the witness in accordance
with paragraph (a) of this section.
Depositions of expert witnesses shall be
completed not later than 65 days after
the close of fact discovery. Upon mo-
tion, the Administrative Law Judge
may order further discovery by other
means, subject to such restrictions as
to scope as the Administrative Law
Judge may deem appropriate.

(e) A party may not discover facts
known or opinions held by an expert
who has been retained or specifically
employed by another party in anticipa-
tion of litigation or preparation for
hearing and who is not listed as a wit-
ness for the evidentiary hearing. A
party may not discover drafts of any
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report required by this section, regard-
less of the form in which the draft is
recorded, or any communications be-
tween another party’s attorney and
any of that other party’s testifying ex-
perts, regardless of the form of the
communications, except to the extent
that the communications:

(1) Relate to compensation for the ex-
pert’s study or testimony;

(2) Identify facts or data that the
other party’s attorney provided and
that the expert considered in forming
the opinions to be expressed; or

(3) Identify assumptions that the
other party’s attorney provided and
that the expert relied on in forming the
opinions to be expressed.

(f) The Administrative Law Judge
may, upon a finding of good cause,
alter the pre-hearing schedule set forth
in this section; provided, however, that
no such alteration shall affect the date
of the evidentiary hearing noticed in
the complaint.

[74 FR 1826, Jan. 13, 2009, as amended at 76
FR 52252, Aug. 22, 2011]

§3.32 Admissions.

(a) At any time after thirty (30) days
after issuance of complaint, or after
publication of notice of an adjudicative
hearing in a rulemaking proceeding
under §3.13, any party may serve on
any other party a written request for
admission of the truth of any matters
relevant to the pending proceeding set
forth in the request that relate to
statements or opinions of fact or of the
application of law to fact, including
the genuineness of any documents de-
scribed in the request. Copies of docu-
ments shall be served with the request
unless they have been or are otherwise
furnished or are known to be, and in
the request are stated as being, in the
possession of the other party. Each
matter of which an admission is re-
quested shall be separately set forth. A
copy of the request shall be filed with
the Secretary.

(b) The matter is admitted unless,
within ten (10) days after service of the
request, or within such shorter or
longer time as the Administrative Law
Judge may allow, the party to whom
the request is directed serves upon the
party requesting the admission, with a
copy filed with the Secretary, a sworn
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written answer or objection addressed
to the matter. If objection is made, the
reasons therefor shall be stated. The
answer shall specifically deny the mat-
ter or set forth in detail the reasons
why the answering party cannot truth-
fully admit or deny the matter. A de-
nial shall fairly meet the substance of
the requested admission, and when
good faith requires that a party qualify
its answer or deny only a part of the
matter of which an admission is re-
quested, the party shall specify so
much of it as is true and qualify or
deny the remainder. An answering
party may not give lack of information
or knowledge as a reason for failure to
admit or deny unless the party states
that it has made reasonable inquiry
and that the information known to or
readily obtainable by the party is in-
sufficient to enable it to admit or deny.
A party who considers that a matter of
which an admission has been requested
presents a genuine issue for trial may
not, on that ground alone, object to the
request; the party may deny the mat-
ter or set fourth reasons why the party
cannot admit or deny it.

(c) Any matter admitted under this
rule is conclusively established unless
the Administrative Law Judge on mo-
tion permits withdrawal or amendment
of the admission. The Administrative
Law Judge may permit withdrawal or
amendment when the presentation of
the merits of the proceeding will be
subserved thereby and the party who
obtained the admission fails to satisfy
the Administrative Law Judge that
withdrawal or amendment will preju-
dice him in maintaining his action or
defense on the merits. Any admission
made by a party under this rule is for
the purpose of the pending proceeding
only and is not an admission by him
for any other purpose nor may it be
used against him in any other pro-
ceeding.

[43 FR 56865, Dec. 4, 1978, as amended at 50
FR 53305, Dec. 31, 1985]

§3.33 Depositions.

(a) In general. Any party may take a
deposition of any named person or of a
person or persons described with rea-
sonable particularity, provided that
such deposition is reasonably expected
to yield information within the scope
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of discovery under §3.31(c)(1) and sub-
ject to the requirements in §3.36. Such
party may, by motion, obtain from the
Administrative Law Judge an order to
preserve relevant evidence upon a
showing that there is substantial rea-
son to believe that such evidence would
not otherwise be available for presen-
tation at the hearing. Depositions may
be taken before any person having
power to administer oaths, either
under the law of the United States or
of the state or other place in which the
deposition is taken, who may be des-
ignated by the party seeking the depo-
sition, provided that such person shall
have no interest in the outcome of the
proceeding. The party seeking the dep-
osition shall serve upon each person
whose deposition is sought and upon
each party to the proceeding reason-
able notice in writing of the time and
place at which it will be taken, and the
name and address of each person or
persons to be examined, if known, and
if the name is not known, a description
sufficient to identify them. The parties
may stipulate in writing or the Admin-
istrative Law Judge may upon motion
order that a deposition be taken by
telephone or other remote electronic
means. A deposition taken by such
means is deemed taken at the place
where the deponent is to answer ques-
tions.

(b) The Administrative Law Judge
may rule on motion by a party that a
deposition shall not be taken upon a
determination that such deposition
would not be reasonably expected to
meet the scope of discovery set forth
under §3.31(c), or that the value of the
deposition would be outweighed by the
considerations set forth under §3.43(b).
The fact that a witness testifies at an
investigative hearing does not preclude
the deposition of that witness.

(¢)(1) Notice to corporation or other or-
ganization. A party may name as the
deponent a public or private corpora-
tion, partnership, association, govern-
mental agency other than the Federal
Trade Commission, or any bureau or
regional office of the Federal Trade
Commission, and describe with reason-
able particularity the matters on
which examination is requested. The
organization so named shall designate
one or more officers, directors, or man-
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aging agents, or other persons who con-
sent to testify on its behalf, and may
set forth, for each person designated,
the matters on which he or she will
testify. A subpoena shall advise a non-
party organization of its duty to make
such a designation. The persons so des-
ignated shall testify as to matters
known or reasonably available to the
organization. This subsection does not
preclude taking a deposition by any
other procedure authorized in these
rules.

(2) Notice to Commission. Except as
provided in §3.31(h), notices of deposi-
tions shall not be filed with the Office
of the Secretary, the Administrative
Law Judge, or otherwise provided to
the Commission.

(d) Taking of deposition. Each depo-
nent shall be duly sworn, and any party
shall have the right to question him or
her. Objections to questions or to evi-
dence presented shall be in short form,
stating the grounds of objections relied
upon. The questions propounded and
the answers thereto, together with all
objections made, shall be recorded and
certified by the officer. Thereafter,
upon payment of the charges therefor,
the officer shall furnish a copy of the
deposition to the deponent and to any
party.

(e) Depositions upon written questions.
A party desiring to take a deposition
upon written questions shall serve
them upon every other party with a no-
tice stating:

(1) The name and address of the per-
son who is to answer them, and

(2) The name or descriptive title and
address of the officer before whom the
deposition is to be taken.

A deposition upon written questions
may be taken of a public or private
corporation, partnership, association,
governmental agency other than the
Federal Trade Commission, or any bu-
reau or regional office of the Federal
Trade Commission in accordance with
the provisions of §3.33(c). Within 30
days after the notice and written ques-
tions are served, any other party may
serve cross questions upon all other
parties. Within 10 days after being
served with cross questions, the party
taking the deposition may serve redi-
rect questions upon all other parties.
Within 10 days after being served with



§3.34

redirect questions, any other party
may serve recross questions upon all
other parties. The content of any ques-
tion shall not be disclosed to the depo-
nent prior to the taking of the deposi-
tion. A copy of the notice and copies of
all questions served shall be delivered
by the party taking the deposition to
the officer designated in the notice,
who shall proceed promptly to take the
testimony of the deponent in response
to the questions and to prepare, cer-
tify, and file or mail the deposition, at-
taching thereto the copy of the notice
and the questions received by him or
her. When the deposition is filed the
party taking it shall promptly give no-
tice thereof to all other parties.

(f) Correction of deposition. A deposi-
tion may be corrected, as to form or
substance, in the manner provided by
§3.44(b). Any such deposition shall, in
addition to the other required proce-
dures, be read to or by the deponent
and signed by him or her, unless the
parties by stipulation waive the sign-
ing or the deponent is unavailable or
cannot be found or refuses to sign. If
the deposition is not signed by the de-
ponent within 30 days of its submission
or attempted submission, the officer
shall sign it and certify that the sign-
ing has been waived or that the depo-
nent is unavailable or that the depo-
nent has refused to sign, as the case
may be, together with the reason for
the refusal to sign, if any has been
given. The deposition may then be used
as though signed unless, on a motion to
suppress under §3.33(g)(2)(iv), the Ad-
ministrative Law Judge determines
that the reasons given for the refusal
to sign require rejection of the deposi-
tion in whole or in part. In addition to
and not in lieu of the procedure for for-
mal correction of the deposition, the
deponent may enter in the record at
the time of signing a list of objections
to the transcription of his or her re-
marks, stating with specificity the al-
leged errors in the transcript.

(g) Objections; errors and irregular-
ities—(1) Objections to admissibility. Sub-
ject to the provisions of paragraph
(2)(2) of this section, objection may be
made at the hearing to receiving in
evidence any deposition or part thereof
for any reason which would require the
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exclusion of the evidence if the witness
were then present and testifying.

(2) Effect of errors and irregularities in
depositions—(i) As to notice. All errors
and irregularities in the notice for tak-
ing a deposition are waived unless writ-
ten objection is promptly served upon
the party giving the notice.

(ii) As to disqualification of officer. Ob-
jection to taking a deposition because
of disqualification of the officer before
whom it is to be taken is waived unless
made before the taking of the deposi-
tion begins or as soon thereafter as the
disqualification becomes known or
could be discovered with reasonable
diligence.

(iii) As to taking of deposition. (A) Ob-
jections to the competency of a witness
or to the competency, relevancy, or
materiality of testimony are not
waived by failure to make them before
or during the taking of the deposition,
unless the ground of the objection is
one which might have been obviated or
removed if presented at that time.

(B) Errors and irregularities occur-
ring at the oral examination in the
manner of taking the deposition, in the
form of the questions or answers, in
the oath or affirmation, or in the con-
duct of parties, and errors of any Kkind
which might be obviated, removed, or
cured if promptly presented, are waived
unless seasonable objection thereto is
made at the taking of the deposition.

(C) Objections to the form of written
questions are waived unless served in
writing upon all parties within the
time allowed for serving the succeeding
cross or other questions and within 5
days after service of the last questions
authorized.

(iv) As to completion and return of dep-
osition. BErrors and irregularities in the
manner in which the testimony is tran-
scribed or the deposition is prepared,
signed, certified, endorsed, or other-
wise dealt with by the officer are
waived unless a motion to suppress the
deposition or some part thereof is made
with reasonable promptness after such
defect is or with due diligence might
have been ascertained.

[74 FR 1827, Jan. 13, 2009]

§3.34 Subpoenas.

(a) Subpoenas ad testificandum. Coun-
sel for a party may sign and issue a
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subpoena, on a form provided by the
Secretary, requiring a person to appear
and give testimony at the taking of a
deposition to a party requesting such
subpoena or to attend and give testi-
mony at an adjudicative hearing.

(b) Subpoenas duces tecum; subpoenas
to permit inspection of premises. Counsel
for a party may sign and issue a sub-
poena, on a form provided by the Sec-
retary, commanding a person to
produce and permit inspection and
copying of designated books, docu-
ments, or tangible things, or com-
manding a person to permit inspection
of premises, at a time and place therein
specified. The subpoena shall specify
with reasonable particularity the ma-
terial to be produced. The person com-
manded by the subpoena need not ap-
pear in person at the place of produc-
tion or inspection unless commanded
to appear for a deposition or hearing
pursuant to paragraph (a) of this sec-
tion. As used herein, the term ‘‘docu-
ments’”® includes written materials,
electronically stored information, and
tangible things. A subpoena duces
tecum may be used by any party for
purposes of discovery, for obtaining
documents for use in evidence, or for
both purposes, and shall specify with
reasonable particularity the materials
to be produced.

(c) Motions to quash, limitation on sub-
poenas. Any motion by the subject of a
subpoena to limit or quash the sub-
poena shall be filed within the earlier
of 10 days after service thereof or the
time for compliance therewith. Such
motions shall set forth all assertions of
privilege or other factual and legal ob-
jections to the subpoena, including all
appropriate arguments, affidavits and
other supporting documentation, and
shall include the statement required by
§3.22(g). Nothing in paragraphs (a) and
(b) of +this section authorizes the
issuance of subpoenas except in accord-
ance with §§3.31(c)(2) and 3.36.

[74 FR 1828, Jan. 13, 2009]

§3.35 Interrogatories to parties.

(a) Availability; procedures for use. (1)
Any party may serve upon any other
party written interrogatories, not ex-
ceeding 25 in number, including all dis-
crete subparts, to be answered by the
party served or, if the party served is a
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public or private corporation, partner-
ship, association or governmental
agency, by any officer or agent, who
shall furnish such information as is
available to the party. For this pur-
pose, information shall not be deemed
to be available insofar as it is in the
possession of the Commissioners, the
General Counsel, the office of Adminis-
trative Law Judges, or the Secretary in
his or her capacity as custodian or re-
corder of any such information, or
their respective staffs.

(2) Each interrogatory shall be an-
swered separately and fully in writing
under oath, unless it is objected to on
grounds not raised and ruled on in con-
nection with the authorization, in
which event the reasons for objection
shall be stated in lieu of an answer.
The answers are to be signed by the
person making them, and the objec-
tions signed by the attorney making
them. The party upon whom the inter-
rogatories have been served shall serve
a copy of the answers, and objections,
if any, within 30 days after the service
of the interrogatories. The Administra-
tive Law Judge may allow a shorter or
longer time.

(3) Except as provided in §3.31(h), in-
terrogatories shall not be filed with the
Office of the Secretary, the Adminis-
trative Law Judge, or otherwise pro-
vided to the Commission.

(b) Scope; use at hearing. (1) Interrog-
atories may relate to any matters that
can be inquired into under §3.31(c)(1),
and the answers may be used to the ex-
tent permitted by the rules of evidence.

(2) An interrogatory otherwise proper
is not necessarily objectionable merely
because an answer to the interrogatory
involves an opinion or contention that
relates to fact or the application of law
to fact, but such an interrogatory need
not be answered until after designated
discovery has been completed, but in
no case later than 3 days before the
final pretrial conference.

(c) Option to produce records. Where
the answer to an interrogatory may be
derived or ascertained from the records
of the party upon whom the interrog-
atory has been served or from an exam-
ination, audit, or inspection of such
records, or from a compilation, ab-
stract, or summary based thereon, and
the burden of deriving or ascertaining
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the answer is substantially the same
for the party serving the interrogatory
as for the party served, it is a suffi-
cient answer to such interrogatory to
specify the records from which the an-
swer may be derived or ascertained and
to afford to the party serving the inter-
rogatory reasonable opportunity to ex-
amine, audit or inspect such records
and to make copies, compilations, ab-
stracts or summaries. The specification
shall include sufficient detail to permit
the interrogating party to identify
readily the individual documents from
which the answer may be ascertained.

[74 FR 1828, Jan. 13, 2009]

§3.36 Applications for subpoenas for
records of or appearances by cer-
tain officials or employees of the
Commission or officials or employ-
ees of governmental agencies other
than the Commission, and sub-
poenas to be served in a foreign
country.

(a) Form. An application for issuance
of a subpoena for the production of doc-
uments, as defined in §3.34(b), or for
the issuance of a request requiring the
production of or access to documents,
other tangible things, or electronically
stored information for the purposes de-
scribed in §3.37(a), in the possession,
custody, or control of the Commis-
sioners, the General Counsel, any Bu-
reau or Office not involved in the mat-
ter, the office of Administrative Law
Judges, or the Secretary in his or her
capacity as custodian or recorder of
any such information, or their respec-
tive staffs, or of a governmental agen-
cy other than the Commission or the
officials or employees of such other
agency, or for the issuance of a sub-
poena requiring the appearance of a
Commissioner, the General Counsel, an
official of any Bureau or Office not in-
volved in the matter, an Administra-
tive Law Judge, or the Secretary in his
or her capacity as custodian or re-
corder of any such information, or
their respective staffs, or of an official
or employee of another governmental
agency, or for the issuance of a sub-
poena to be served in a foreign country,
shall be made in the form of a written
motion filed in accordance with the
provisions of §3.22(a). No application
for records pursuant to §4.11 of this
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chapter or the Freedom of Information
Act may be filed with the Administra-
tive Law Judge.

(b) Content. The motion shall make a
showing that:

(1) The material sought is reasonable
in scope;

(2) If for purposes of discovery, the
material falls within the limits of dis-
covery under §3.31(c)(1), or, if for an ad-
judicative hearing, the material is rea-
sonably relevant;

(3) If for purposes of discovery, the
information or material sought cannot
reasonably be obtained by other means
or, if for purposes of compelling a wit-
ness to appear at the evidentiary hear-
ing, the movant has a compelling need
for the testimony;

(4) With respect to subpoenas to be
served in a foreign country, that the
party seeking discovery or testimony
has a good faith belief that the dis-
covery requested would be permitted
by treaty, law, custom, or practice in
the country from which the discovery
or testimony is sought and that any
additional procedural requirements
have been or will be met before the
subpoena is served; and

(5) If the subpoena requires access to
documents or other tangible things, it
meets the requirements of §3.37.

(c) Execution. If an Administrative
Law Judge issues an order authorizing
a subpoena pursuant to this section,
the moving party may forward to the
Secretary a request for the authorized
subpoena, with a copy of the author-
izing order attached. Each such sub-
poena shall be signed by the Secretary;
shall have attached to it a copy of the
authorizing order; and shall be served
by the moving party only in conjunc-
tion with a copy of the authorizing
order.

[74 FR 1828, Jan. 13, 2009]

§3.37 Production of documents, elec-
tronically stored information, and
any tangible things; access for in-
spection and other purposes.

(a) Availability; procedures for use.
Any party may serve on another party
a request: to produce and permit the
party making the request, or someone
acting on the party’s behalf, to inspect
and copy any designated documents or
electronically stored information, as
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defined in §3.34(b), or to inspect and
copy, test, or sample any tangible
things which are within the scope of
§3.31(c)(1) and in the possession, cus-
tody, or control of the party upon
whom the request is served; or to per-
mit entry upon designated land or
other property in the possession or
control of the party upon whom the
order would be served for the purpose
of inspection and measuring, sur-
veying, photographing, testing, or sam-
pling the property or any designated
object or operation thereon, within the
scope of §3.31(c)(1). Each such request
shall specify with reasonable particu-
larity the documents or things to be
produced or inspected, or the property
to be entered. Each such request shall
also specify a reasonable time, place,
and manner of making the production
or inspection and performing the re-
lated acts. Each request may specify
the form in which electronically stored
information is to be produced, but the
requested form of electronically stored
information must not be overly bur-
densome or unnecessarily costly to the
producing party. A party shall make
documents available as they are kept
in the usual course of business or shall
organize and label them to correspond
with the categories in the request. A
person not a party to the action may
be compelled to produce documents
and things or to submit to an inspec-
tion as provided in §3.34. Except as pro-
vided in §3.31(h), requests under this
section shall not be filed with the Of-
fice of the Secretary, the Administra-
tive Law Judge, or otherwise provided
to the Commission.

(b) Response; objections. No more than
30 days after receiving the request, the
response of the party upon whom the
request is served shall state, with re-
spect to each item or category, that in-
spection and related activities will be
permitted as requested, unless the re-
quest is objected to, in which event the
reasons for the objection shall be stat-
ed. If objection is made to part of an
item or category, the part shall be
specified and inspection permitted of
the remaining parts. The response may
state an objection to a requested form
for producing electronically stored in-
formation. If the responding party ob-
jects to a requested form - or if no form
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was specified in the request - the party
must state the form it intends to use.
The party submitting the request may
move for an order under §3.38(a) with
respect to any objection to or other
failure to respond to the request or any
part thereof, or any failure to permit
inspection as requested.

(¢c) Production of documents or elec-
tronically stored information. Unless oth-
erwise stipulated or ordered by the Ad-
ministrative Law Judge, these proce-
dures apply to producing documents or
electronically stored information:

(i) A party must produce documents
as they are kept in the usual course of
business or must organize and label
them to correspond to the categories in
the request;

(ii) If a request does not specify a
form for producing electronically
stored information, a party must
produce it in a form in which it is ordi-
narily maintained or in a reasonably
usable form; and

(iii) A party need not produce the
same electronically stored information
in more than one form.

[74 FR 1829, Jan. 13, 2009]

§3.38 Motion for order compelling dis-
closure or discovery; sanctions.

(a) Motion for order to compel. A party
may apply by motion to the Adminis-
trative Law Judge for an order compel-
ling disclosure or discovery, including
a determination of the sufficiency of
the answers or objections with respect
to the mandatory initial disclosures re-
quired by §3.31(b), a request for admis-
sion under §3.32, a deposition under
§3.33, an interrogatory under §3.35, or a
production of documents or things or
access for inspection or other purposes
under §3.37. Any memorandum in sup-
port of such motion shall be no longer
than 2,500 words. Any response to the
motion by the opposing party must be
filed within 5 days of receipt of service
of the motion and shall be no longer
than 2,500 words. These word count lim-
itations include headings, footnotes,
and quotations, but do not include the
cover, table of contents, table of cita-
tions or authorities, glossaries, state-
ments with respect to oral argument,
any addendums containing statutes,
rules or regulations, any certificates of
counsel, proposed form of order, and
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any attachment required by §3.45(e).
The Administrative Law Judge shall
rule on a motion to compel within 3
business days of the date in which the
response is due. Unless the Administra-
tive Law Judge determines that the ob-
jection is justified, the Administrative
Law Judge shall order that an initial
disclosure or an answer to any requests
for admissions, documents, depositions,
or interrogatories be served or disclo-
sure otherwise be made.

(b) If a party or an officer or agent of
a party fails to comply with any dis-
covery obligation imposed by these
rules, upon motion by the aggrieved
party, the Administrative Law Judge
or the Commission, or both, may take
such action in regard thereto as is just,
including but not limited to the fol-
lowing:

(1) Order that any answer be amended
to comply with the request, subpoena,
or order;

(2) Order that the matter be admitted
or that the admission, testimony, doc-
uments, or other evidence would have
been adverse to the party;

(3) Rule that for the purposes of the
proceeding the matter or matters con-
cerning which the order or subpoena
was issued be taken as established ad-
versely to the party;

(4) Rule that the party may not in-
troduce into evidence or otherwise
rely, in support of any claim or de-
fense, upon testimony by such party,
officer, agent, expert, or fact witness,
or the documents or other evidence, or
upon any other improperly withheld or
undisclosed materials, information,
witnesses, or other discovery;

(5) Rule that the party may not be
heard to object to introduction and use
of secondary evidence to show what the
withheld admission, testimony, docu-
ments, or other evidence would have
shown;

(6) Rule that a pleading, or part of a
pleading, or a motion or other submis-
sion by the party, concerning which
the order or subpoena was issued, be
stricken, or that a decision of the pro-
ceeding be rendered against the party,
or both.

(c) Any such action may be taken by
written or oral order issued in the
course of the proceeding or by inclu-
sion in an initial decision of the Ad-
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ministrative Law Judge or an order or
opinion of the Commission. It shall be
the duty of parties to seek and Admin-
istrative Law Judges to grant such of
the foregoing means of relief or other
appropriate relief as may be sufficient
to compensate for withheld testimony,
documents, or other evidence. If in the
Administrative Law Judge’s opinion
such relief would not be sufficient, or
in instances where a nonparty fails to
comply with a subpoena or order, he or
she shall certify to the Commission a
request that court enforcement of the
subpoena or order be sought.

[74 FR 1829, Jan. 13, 2009]

§3.38A Withholding requested mate-
rial.

(a) Any person withholding material
responsive to a subpoena issued pursu-
ant to §3.34 or §3.36, written interrog-
atories requested pursuant to §3.35, a
request for production or access pursu-
ant to §3.37, or any other request for
the production of materials under this
part, shall assert a claim of privilege or
any similar claim not later than the
date set for production of the material.
Such person shall, if so directed in the
subpoena or other request for produc-
tion, submit, together with such claim,
a schedule which describes the nature
of the documents, communications, or
tangible things not produced or dis-
closed - and does so in a manner that,
without revealing information itself
privileged or protected, will enable
other parties to assess the claim. The
schedule need not describe any mate-
rial outside the scope of the duty to
search set forth in §3.31(c)(2) except to
the extent that the Administrative
Law Judge has authorized additional
discovery as provided in that para-
graph.

(b) A person withholding material for
reasons described in §3.38A(a) shall
comply with the requirements of that
subsection in lieu of filing a motion to
limit or quash compulsory process.

(Sec. b of theFTC Act (156 U.S.C. 45))

[74 FR 1830, Jan. 13, 2009]
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§3.39 Orders requiring witnesses to
testify or provide other information
and granting immunity.

(a) Where Commission complaint
counsel desire the issuance of an order
requiring a witness or deponent to tes-
tify or provide other information and
granting immunity under 18 TU.S.C.
6002, Directors and Assistant Directors
of Bureaus and Regional Directors and
Assistant Regional Directors of Com-
mission Regional Offices who supervise
complaint counsel responsible for pre-
senting evidence in support of the com-
plaint are authorized to determine:

(1) That the testimony or other infor-
mation sought from a witness or depo-
nent, or prospective witness or depo-
nent, may be necessary to the public
interest, and

(2) That such individual has refused
or is likely to refuse to testify or pro-
vide such information on the basis of
his or her privilege against self-in-
crimination; and to request, through
the Commission’s liaison officer, ap-
proval by the Attorney General for the
issuance of such order. Upon receipt of
approval by the Attorney General (or
his or her designee), the Administra-
tive Law Judge is authorized to issue
an order requiring the witness or depo-
nent to testify or provide other infor-
mation and granting immunity when
the witness or deponent has invoked
his or her privilege against self-in-
crimination and it cannot be deter-
mined that such privilege was improp-
erly invoked.

(b) Requests by counsel other than
Commission complaint counsel for an
order requiring a witness to testify or
provide other information and granting
immunity under 18 U.S.C. 6002 may be
made to the Administrative Law Judge
and may be made ex parte. When such
requests are made, the Administrative
Law Judge is authorized to determine:

(1) That the testimony or other infor-
mation sought from a witness or depo-
nent, or prospective witness or depo-
nent, may be necessary to the public
interest, and

(2) That such individual has refused
or is likely to refuse to testify or pro-
vide such information on the basis of
his or her privilege against self-in-
crimination; and, upon making such
determinations, to request, through
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the Commission’s liaison officer, ap-
proval by the Attorney General for the
issuance of an order requiring a wit-
ness to testify or provide other infor-
mation and granting immunity; and,
after the Attorney General (or his or
her designee) has granted such ap-
proval, to issue such order when the
witness or deponent has invoked his or
her privilege against self-incrimination
and it cannot be determined that such
privilege was improperly invoked.
(18 U.S.C. 6002, 6004)

[74 FR 1830, Jan. 13, 2009]

§38.40 Admissibility of evidence in ad-
vertising substantiation cases.

(a) If a person, partnership, or cor-
poration is required through compul-
sory process under section 6, 9 or 20 of
the Act issued after October 26, 1977 to
submit to the Commission substan-
tiation in support of an express or an
implied representation contained in an
advertisement, such person, partner-
ship or corporation shall not thereafter
be allowed, in any adjudicative pro-
ceeding in which it is alleged that the
person, partnership, or corporation
lacked a reasonable basis for the rep-
resentation, and for any purpose relat-
ing to the defense of such allegation, to
introduce into the record, whether di-
rectly or indirectly through references
contained in documents or oral testi-
mony, any material of any type what-
soever that was required to be but was
not timely submitted in response to
said compulsory process. Provided, how-
ever, that a person, partnership, or cor-
poration is not, within the meaning of
this section, required through compul-
sory process to submit substantiation
with respect to those portions of said
compulsory process to which such per-
son, partnership, or corporation has
raised good faith legal objections in a
timely motion pursuant to the Com-
mission’s Rules of Practice and Proce-
dure, until the Commission denies such
motion; or if the person, partnership,
or corporation thereafter continues to
refuse to comply, until such process
has been judicially enforced.

(b) The Administrative Law Judge
shall, upon motion, at any stage ex-
clude all material that was required to
be but was not timely submitted in re-
sponse to compulsory process described
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in paragraph (a) of this section, or any
reference to such material, unless the
person, partnership, or corporation
demonstrates in a hearing, and the Ad-
ministrative Law Judge finds, that by
the exercise of due diligence the mate-
rial could not have been timely sub-
mitted in response to the compulsory
process, and that the Commission was
notified of the existence of the mate-
rial immediately upon its discovery.
Said findings of the Administrative
Law Judge shall be in writing and shall
specify with particularity the evidence
relied upon. The rules normally gov-
erning the admissibility of evidence in
Commission proceedings shall in any
event apply to any material coming
within the above exception.

[42 FR 56500, Oct. 10, 1977; 42 FR 61450, Dec. 5,
1977, as amended at 45 FR 45578, July 7, 1980]

Subpart E—Hearings

§3.41 General hearing rules.

(a) Public hearings. All hearings in ad-
judicative proceedings shall be public
unless an in camera order is entered by
the Administrative Law Judge pursu-
ant to §3.45(b) of this chapter or unless
otherwise ordered by the Commission.

(b) Expedition. Hearings shall proceed
with all reasonable expedition, and, in-
sofar as practicable, shall be held at
one place and shall continue, except for
brief intervals of the sort normally in-
volved in judicial proceedings, without
suspension until concluded. The hear-
ing will take place on the date speci-
fied in the notice accompanying the
complaint, pursuant to §3.11(b)(4), and
should be limited to no more than 210
hours. The Commission, upon a show-
ing of good cause, may order a later
date for the evidentiary hearing to
commence or extend the number of
hours for the hearing. Consistent with
the requirements of expedition:

(1) The Administrative Law Judge
may order hearings at more than one
place and may grant a reasonable re-
cess at the end of a case-in-chief for the
purpose of discovery deferred during
the prehearing procedure if the Admin-
istrative Law Judge determines that
such recess will materially expedite
the ultimate disposition of the pro-
ceeding.
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(2) When actions involving a common
question of law or fact are pending be-
fore the Administrative Law Judge, the
Commission or the Administrative Law
Judge may order a joint hearing of any
or all the matters in issue in the ac-
tions; the Commission or the Adminis-
trative Law Judge may order all the
actions consolidated; and the Commis-
sion or the Administrative Law Judge
may make such orders concerning pro-
ceedings therein as may tend to avoid
unnecessary costs or delay.

(3) When separate hearings will be
conducive to expedition and economy,
the Commission or the Administrative
Law Judge may order a separate hear-
ing of any claim, or of any separate
issue, or of any number of claims or
issues.

(4) Each side shall be allotted no
more than half of the trial time within
which to present its opening state-
ments, in limine motions, all arguments
excluding the closing argument, direct
or cross examinations, or other evi-
dence.

(6) Each side shall be permitted to
make an opening statement that is no
more than 2 hours in duration.

(6) Each side shall be permitted to
make a closing argument no later than
5 days after the last filed proposed find-
ings. The closing argument shall last
no longer than 2 hours.

(c) Rights of parties. Every party, ex-
cept intervenors, whose rights are de-
termined under §3.14, shall have the
right of due notice, cross-examination,
presentation of evidence, objection,
motion, argument, and all other rights
essential to a fair hearing.

(d) Adverse witnesses. An adverse
party, or an officer, agent, or employee
thereof, and any witness who appears
to be hostile, unwilling, or evasive,
may be interrogated by leading ques-
tions and may also be contradicted and
impeached by the party calling him or
her.

(e) Requests for an order requiring a
witness to testify or provide other in-
formation and granting immunity
under 18 U.S.C. 6002 shall be disposed of
in accordance with §3.39.

(f) Collateral federal court actions.The
pendency of a collateral federal court
action that relates to the administra-
tive adjudication shall not stay the
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proceeding unless a court of competent
jurisdiction, or the Commission for
good cause, so directs. A stay shall toll
any deadlines set by the rules.

[74 FR 1830, Jan. 13, 2009]

§3.42

(a) Who presides. Hearings in adju-
dicative proceedings shall be presided
over by a duly qualified Administrative
Law Judge or by the Commission or
one or more members of the Commis-
sion sitting as Administrative Law
Judges; and the term Administrative
Law Judge as used in this part means
and applies to the Commission or any
of its members when so sitting.

(b) How assigned. The presiding Ad-
ministrative Law Judge shall be des-
ignated by the Chief Administrative
Law Judge or, when the Commission or
one or more of its members preside, by
the Commission, who shall notify the
parties of the Administrative Law
Judge designated.

(c) Powers and duties. Administrative
Law Judges shall have the duty to con-
duct fair and impartial hearings, to
take all necessary action to avoid
delay in the disposition of proceedings,
and to maintain order. They shall have
all powers necessary to that end, in-
cluding the following:

(1) To administer oaths and affirma-
tions;

(2) To issue subpenas and orders re-
quiring answers to questions;

(3) To take depositions or to cause
depositions to be taken;

(4) To compel admissions, upon re-
quest of a party or on their own initia-
tive;

(5) To rule upon offers of proof and
receive evidence;

(6) To regulate the course of the
hearings and the conduct of the parties
and their counsel therein;

(7) To hold conferences for settle-
ment, simplification of the issues, or
any other proper purpose;

(8) To consider and rule upon, as jus-
tice may require, all procedural and
other motions appropriate in an adju-
dicative proceeding, including motions
to open defaults;

(9) To make and file initial decisions;

(10) To certify questions to the Com-
mission for its determination;

Presiding officials.
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(11) To reject written submissions
that fail to comply with rule require-
ments, or deny in camera status with-
out prejudice until a party complies
with all relevant rules; and

(12) To take any action authorized by
the rules in this part or in conformance
with the provisions of the Administra-
tive Procedure Act as restated and in-
corporated in title 5, U.S.C.

(d) Suspension of attorneys by Adminis-
trative Law Judge. The Administrative
Law Judge shall have the authority,
for good cause stated on the record, to
suspend or bar from participation in a
particular proceeding any attorney
who shall refuse to comply with his di-
rections, or who shall be guilty of dis-
orderly, dilatory, obstructionist, or
contumacious conduct, or contemp-
tuous language in the course of such
proceeding. Any attorney so suspended
or barred may appeal to the Commis-
sion in accordance with the provisions
of §3.23(a). The appeal shall not operate
to suspend the hearing unless other-
wise ordered by the Administrative
Law Judge or the Commission; in the
event the hearing is not suspended, the
attorney may continue to participate
therein pending disposition of the ap-
peal.

(e) Substitution of Administrative Law
Judge. In the event of the substitution
of a new Administrative Law Judge for
the one originally designated, any mo-
tion predicated upon such substitution
shall be made within five (5) days
thereafter.

(f) Interference. In the performance of
their adjudicative functions, Adminis-
trative Law Judges shall not be respon-
sible to or subject to the supervision or
direction of any officer, employee, or
agent engaged in the performance of
investigative or prosecuting functions
for the Commission, and all direction
by the Commission to Administrative
Law Judges concerning any adjudica-
tive proceedings shall appear in and be
made a part of the record.

(g) Disqualification of Administrative
Law Judges. (1) When an Administra-
tive Law Judge deems himself disquali-
fied to preside in a particular pro-
ceeding, he shall withdraw therefrom
by notice on the record and shall notify
the Director of Administrative Law
Judges of such withdrawal.
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(2) Whenever any party shall deem
the Administrative Law Judge for any
reason to be disqualified to preside, or
to continue to preside, in a particular
proceeding, such party may file with
the Secretary a motion addressed to
the Administrative Law Judge to dis-
qualify and remove him, such motion
to be supported by affidavits setting
forth the alleged grounds for disquali-
fication. If the Administrative Law
Judge does not disqualify himself with-
in ten (10) days, he shall certify the
motion to the Commission, together
with any statement he may wish to
have considered by the Commission.
The Commission shall promptly deter-
mine the validity of the grounds al-
leged, either directly or on the report
of another Administrative Law Judge
appointed to conduct a hearing for that
purpose.

(3) Such motion shall be filed at the
earliest practicable time after the par-
ticipant learns, or could reasonably
have learned, of the alleged grounds for
disqualification.

(h) Failure to comply with Administra-
tive Law Judge’s directions. Any party
who refuses or fails to comply with a
lawfully issued order or direction of an
Administrative Law Judge may be con-
sidered to be in contempt of the Com-
mission. The circumstances of any
such neglect, refusal, or failure, to-
gether with a recommendation for ap-
propriate action, shall be promptly cer-
tified by the Administrative Law Judge
to the Commission. The Commission
may make such orders in regard there-
to as the circumstances may warrant.

[32 FR 8449, June 13, 1967, as amended at 37
FR 5609, Mar. 17, 1972; 41 FR 8340, Feb. 26,
1976; 43 FR 56868, Dec. 4, 1978; 46 FR 45750,
Sept. 15, 1981; 50 FR 53306, Dec. 31, 1985; 66 FR
17629, Apr. 3, 2001]

§3.43 Evidence.

(a) Burden of proof. Counsel rep-
resenting the Commission, or any per-
son who has filed objections sufficient
to warrant the holding of an adjudica-
tive hearing pursuant to §3.13, shall
have the burden of proof, but the pro-
ponent of any factual proposition shall
be required to sustain the burden of
proof with respect thereto.

(b) Admissibility. Relevant, material,
and reliable evidence shall be admit-
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ted. Irrelevant, immaterial, and unreli-
able evidence shall be excluded. Evi-
dence, even if relevant, may be ex-
cluded if its probative value is substan-
tially outweighed by the danger of un-
fair prejudice, confusion of the issues,
or if the evidence would be misleading,
or based on considerations of undue
delay, waste of time, or needless pres-
entation of cumulative evidence. Evi-
dence that constitutes hearsay may be
admitted if it is relevant, material, and
bears satisfactory indicia of reliability
so that its use is fair. Hearsay is a
statement, other than one made by the
declarant while testifying at the hear-
ing, offered in evidence to prove the
truth of the matter asserted. If other-
wise meeting the standards for admis-
sibility described in this paragraph,
depositions, investigational hearings,
prior testimony in Commission or
other proceedings, expert reports, and
any other form of hearsay, shall be ad-
missible and shall not be excluded sole-
ly on the ground that they are or con-
tain hearsay. However, absent the con-
sent of the parties, before admitting
prior testimony (including expert re-
ports) from other proceedings where ei-
ther the Commission or respondent did
not participate, except for other pro-
ceedings where the Commission and at
least one respondent did participate,
the Administrative Law Judge must
make a finding upon the motion of a
party seeking the admission of such
evidence that the prior testimony
would not be duplicative, would not
present unnecessary hardship to a
party or delay to the proceedings, and
would aid in the determination of the
matter. Statements or testimony by a
party-opponent, if relevant, shall be
admitted.

(c) Admissibility of third party docu-
ments. Extrinsic evidence of authen-
ticity as a condition precedent to ad-
missibility of documents received from
third parties is not required with re-
spect to the original or a duplicate of a
domestic record of regularly conducted
activity by that third party that other-
wise meets the standards of admissi-
bility described in paragraph (b) if ac-
companied by a written declaration of
its custodian or other qualified person,
in a manner complying with any Act of
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Congress or rule prescribed by the Su-
preme Court pursuant to statutory au-
thority, certifying that the record:

(1) Was made at or near the time of
the occurrence of the matters set forth
by, or from information transmitted
by, a person with knowledge of those
matters;

(2) Was kept in the course of the reg-
ularly conducted activity; and

(3) Was made by the regularly con-
ducted activity as a regular practice.

(d) Presentation of evidence. (1) A
party is entitled to present its case or
defense by sworn oral testimony and
documentary evidence, to submit re-
buttal evidence, and to conduct such
cross-examination as, in the discretion
of the Commission or the Administra-
tive Law Judge, may be required for a
full and true disclosure of the facts.

(2) The Administrative Law Judge
shall exercise reasonable control over
the mode and order of interrogating
witnesses and presenting evidence so as
to—

(i) Make the interrogation and pres-
entation effective for the ascertain-
ment of the truth;

(ii) Avoid needless consumption of
time; and

(iii) Protect witnesses from harass-
ment or undue embarrassment.

(3) As respondents are in the best po-
sition to determine the nature of docu-
ments generated by such respondents
and which come from their own files,
the burden of proof is on the respond-
ent to introduce evidence to rebut a
presumption that such documents are
authentic and Kkept in the regular
course of business.

(e) Information obtained in investiga-
tions. Any documents, papers, books,
physical exhibits, or other materials or
information obtained by the Commis-
sion under any of its powers may be
disclosed by counsel representing the
Commission when necessary in connec-
tion with adjudicative proceedings and
may be offered in evidence by counsel
representing the Commission in any
such proceeding

(f) Official notice. ‘‘Official notice”
may be taken of any material fact that
is not subject to reasonable dispute in
that it is either generally known with-
in the Commission’s expertise or capa-
ble of accurate and ready determina-
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tion by resort to sources whose accu-
racy cannot reasonably be questioned.
If official notice is requested or is
taken of a material fact not appearing
in the evidence in the record, the par-
ties, upon timely request, shall be af-
forded an opportunity to disprove such
noticed fact.

(g) Objections. Objections to evidence
shall timely and briefly state the
grounds relied upon, but the transcript
shall not include argument or debate
thereon except as ordered by the Ad-
ministrative Law Judge. Rulings on all
objections shall appear in the record.

(h) Ezceptions. Formal exception to
an adverse ruling is not required.

(i) Excluded evidence. When an objec-
tion to a question propounded to a wit-
ness is sustained, the questioner may
make a specific offer of what he or she
expects to prove by the answer of the
witness, or the Administrative Law
Judge may, in his or her discretion, re-
ceive and report the evidence in full.
Rejected exhibits, adequately marked
for identification, shall be retained in
the record so as to be available for con-
sideration by any reviewing authority.

[74 FR 1831, Jan. 13, 2009, as amended at 76
FR 52252, Aug. 22, 2011]

§3.44 Record.

(a) Reporting and transcription. Hear-
ings shall be stenographically reported
and transcribed by the official reporter
of the Commission under the super-
vision of the Administrative Law
Judge, and the original transcript shall
be a part of the record and the sole offi-
cial transcript. Upon a motion by any
party, for good cause shown the Ad-
ministrative Law Judge may order
that the live oral testimony of all wit-
nesses be video recorded digitally, at
the expense of the moving party, and in
such cases the video recording and the
written transcript of the testimony
shall be made part of the record. If a
video recording is so ordered, the mov-
ing party shall not pay or retain any
person or entity to perform such re-
cording other than the reporter des-
ignated by the Commission to tran-
scribe the proceeding, except by order
of the Administrative Law Judge upon
a finding of good cause. In any order al-
lowing for video recording by a person
or entity other than the Commission’s
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designated reporter, the Administra-
tive Law Judge shall prescribe stand-
ards and procedures for the video re-
cording to ensure that it is a complete
and accurate record of the witnesses’
testimony. Copies of the written tran-
script and video recording are available
from the reporter at rates not to ex-
ceed the maximum rates fixed by con-
tract between the Commission and the
reporter. Copies of a video recording
made by a person or entity other than
the reporter shall be available at the
same rates, or no more than the actual
cost of duplication, whichever is high-
er.

(b) Corrections. Corrections of the of-
ficial transcript may be made only
when they involve errors affecting sub-
stance and then only in the manner
herein provided. Corrections ordered by
the Administrative Law Judge or
agreed to in a written stipulation
signed by all counsel and parties not
represented by counsel, and approved
by the Administrative Law Judge,
shall be included in the record, and
such stipulations, except to the extent
they are capricious or without sub-
stance, shall be approved by the Ad-
ministrative Law Judge. Corrections
shall not be ordered by the Administra-
tive Law Judge except upon notice and
opportunity for the hearing of objec-
tions. Such corrections shall be made
by the official reporter by furnishing
substitute type pages, under the usual
certificate of the reporter, for insertion
in the official record. The original un-
corrected pages shall be retained in the
files of the Commission.

(c) Closing of the hearing record. Upon
completion of the evidentiary hearing,
the Administrative Law Judge shall
issue an order closing the hearing
record after giving the parties 3 busi-
ness days to determine if the record is
complete or needs to be supplemented.
The Administrative Law Judge shall
retain the discretion to permit or order
correction of the record as provided in
§3.44(b).

[74 FR 1832, Jan. 13, 2009, as amended at 76
FR 52252, Aug. 22, 2011]
§38.45 In camera orders.

(a) Definition. Except as hereinafter
provided, material made subject to an
in camera order will be kept confiden-
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tial and not placed on the public record
of the proceeding in which it was sub-
mitted. Only respondents, their coun-
sel, authorized Commission personnel,
and court personnel concerned with ju-
dicial review may have access thereto,
provided that the Administrative Law
Judge, the Commission and reviewing
courts may disclose such in camera ma-
terial to the extent necessary for the
proper disposition of the proceeding.

(b) In camera treatment of material. A
party or third party may obtain in cam-
era treatment for material, or portions
thereof, offered into evidence only by
motion to the Administrative Law
Judge. Parties who seek to use mate-
rial obtained from a third party subject
to confidentiality restrictions must
demonstrate that the third party has
been given at least 10 days notice of
the proposed use of such material.
Each such motion must include an at-
tachment containing a copy of each
page of the document in question on
which in camera or otherwise confiden-
tial excerpts appear. The Administra-
tive Law Judge shall order that such
material, whether admitted or re-
jected, be placed in camera only after
finding that its public disclosure will
likely result in a clearly defined, seri-
ous injury to the person, partnership,
or corporation requesting in camera
treatment or after finding that the ma-
terial constitutes sensitive personal in-
formation. ‘‘Sensitive personal infor-
mation’ shall include, but shall not be
limited to, an individual’s Social Secu-
rity number, taxpayer identification
number, financial account number,
credit card or debit card number, driv-
er’s license number, state-issued iden-
tification number, passport number,
date of birth (other than year), and any
sensitive health information identifi-
able by individual, such as an individ-
ual’s medical records. For material
other than sensitive personal informa-
tion, a finding that public disclosure
will likely result in a clearly defined,
serious injury shall be based on the
standard articulated in H.P. Hood &
Sons, Inc., 58 F.T.C. 1184, 1188 (1961); see
also Bristol-Myers Co., 90 F.T.C. 455, 456
(1977), which established a three-part
test that was modified by General Foods
Corp., 95 F.T.C. 352, 355 (1980). The party
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submitting material for which in cam-
era treatment is sought must provide,
for each piece of such evidence and af-
fixed to such evidence, the name and
address of any person who should be
notified in the event that the Commis-
sion intends to disclose in camera infor-
mation in a final decision. No material,
or portion thereof, offered into evi-
dence, whether admitted or rejected,
may be withheld from the public record
unless it falls within the scope of an
order issued in accordance with this
section, stating the date on which in
camera treatment will expire, and in-
cluding:

(1) A description of the material;

(2) A statement of the reasons for
granting in camera treatment; and

(3) A statement of the reasons for the
date on which in camera treatment will
expire, except in the case of sensitive
personal information, which shall be
accorded permanent in camera treat-
ment unless disclosure or an expiration
date is required or provided by law. For
in camera material other than sensitive
personal information, an expiration
date may not be omitted except in un-
usual circumstances, in which event
the order shall state with specificity
the reasons why the need for confiden-
tiality of the material, or portion
thereof at issue is not likely to de-
crease over time, and any other rea-
sons why such material is entitled to in
camera treatment for an indeterminate
period. If an in camera order is silent as
to duration, without explanation, then
it will expire 3 years after its date of
issuance. Material subject to an in cam-
era order shall be segregated from the
public record and filed in a sealed enve-
lope, or other appropriate container,
bearing the title, the docket number of
the proceeding, the notation ‘“‘In Cam-
era Record under §3.45,”” and the date
on which in camera treatment expires.
If the Administrative Law Judge has
determined that in camera treatment
should be granted for an indeterminate
period, the notation should state that
fact. Parties are not required to pro-
vide documents subject to in camera
treatment, including documents ob-
tained from third parties, to any indi-
vidual or entity other than the Admin-
istrative Law Judge, counsel for other
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parties, and, during an appeal, the
Commission or a federal court.

(c) Release of in camera material. In
camera material constitutes part of the
confidential records of the Commission
and is subject to the provisions of §4.11
of this chapter.

(d) Briefs and other submissions refer-
ring to in camera or confidential informa-
tion. Parties shall not disclose informa-
tion that has been granted in camera
status pursuant to §3.45(b) or is subject
to confidentiality protections pursuant
to a protective order in the public
version of proposed findings, briefs, or
other documents. This provision does
not preclude references in such pro-
posed findings, briefs, or other docu-
ments to in camera or other confiden-
tial information or general statements
based on the content of such informa-
tion.

(e) When in camera or confidential in-
formation is included in briefs and other
submissions. If a party includes specific
information that has been granted in
camera status pursuant to §3.45(b) or is
subject to confidentiality protections
pursuant to a protective order in any
document filed in a proceeding under
this part, the party shall file 2 versions
of the document. A complete version
shall be marked ‘“‘In Camera’ or ‘‘Sub-
ject to Protective Order,” as appro-
priate, on every page and shall be filed
with the Secretary and served by the
party on the other parties in accord-
ance with the rules in this part. Sub-
mitters of in camera or other confiden-
tial material should mark any such
material in the complete versions of
their submissions in a conspicuous
matter, such as with highlighting or
bracketing. References to in camera or
confidential material must be sup-
ported by record citations to relevant
evidentiary materials and associated
Administrative Law Judge in camera or
other confidentiality rulings to con-
firm that in camera or other confiden-
tial treatment is warranted for such
material. In addition, the document
must include an attachment con-
taining a copy of each page of the docu-
ment in question on which in camera or
otherwise confidential excerpts appear,
and providing the name and address of
any person who should be notified of
the Commission’s intent to disclose in



§3.46

a final decision any of the in camera or
otherwise confidential information in
the document. Any time period within
which these rules allow a party to re-
spond to a document shall run from the
date the party is served with the com-
plete version of the document. An ex-
purgated version of the document,
marked ‘‘Public Record’ on every page
and omitting the in camera and con-
fidential information and attachment
that appear in the complete version,
shall be filed with the Secretary within
5 days after the filing of the complete
version, unless the Administrative Law
Judge or the Commission directs other-
wise, and shall be served by the party
on the other parties in accordance with
the rules in this part. The expurgated
version shall indicate any omissions
with brackets or ellipses, and its pagi-
nation and depiction of text on each
page shall be identical to that of the in
camera version.

(f) When in camera or confidential in-
formation is included in rulings or rec-
ommendations of the Administrative Law
Judge. If the Administrative Law Judge
includes in any ruling or recommenda-
tion information that has been granted
in camera status pursuant to §3.45(b) or
is subject to confidentiality protec-
tions pursuant to a protective order,
the Administrative Law Judge shall
file 2 versions of the ruling or rec-
ommendation. A complete version
shall be marked ‘“‘In Camera’ or ‘‘Sub-
ject to Protective Order,” as appro-
priate, on every page and shall be
served upon the parties. The complete
version will be placed in the in camera
record of the proceeding. An expur-
gated version, to be filed within 5 days
after the filing of the complete version,
shall omit the in camera and confiden-
tial information that appears in the
complete version, shall be marked
“Public Record” on every page, shall
be served upon the parties, and shall be
included in the public record of the
proceeding. An expurgated version, to
be filed within 5 days after the filing of
the complete version, shall omit the in
camera and confidential information
that appears in the complete version,
shall be marked ‘‘Public Record” on
the first page, shall be served upon the
parties, and shall be included in the
public record of the proceeding.
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(g) Provisional in camera rulings. The
Administrative Law Judge may make a
provisional grant of in camera status to
materials if the showing required in
§3.45(b) cannot be made at the time the
material is offered into evidence but
the Administrative Law Judge deter-
mines that the interests of justice
would be served by such a ruling. With-
in 20 days of such a provisional grant of
in camera status, the party offering the
evidence or an interested third party
must present a motion to the Adminis-
trative Law Judge for a final ruling on
whether in camera treatment of the ma-
terial is appropriate pursuant to
§3.45(b). If no such motion is filed, the
Administrative Law Judge may either
exclude the evidence, deny in camera
status, or take such other action as is
appropriate.

[74 FR 1832, Jan. 13, 2009, as amended at 76
FR 52253, Aug. 22, 2011]

§3.46 Proposed findings, conclusions,
and order.

(a) General. Within 21 days of the
closing of the hearing record, each
party may file with the Secretary for
consideration of the Administrative
Law Judge proposed findings of fact,
conclusions of law, and rule or order,
together with reasons therefor and
briefs in support thereof. Such pro-
posals shall be in writing, shall be
served upon all parties, and shall con-
tain adequate references to the record
and authorities relied on. If a party in-
cludes in the proposals information
that has been granted in camera status
pursuant to §3.45(b), the party shall file
2 versions of the proposals in accord-
ance with the procedures set forth in
§3.45(e). Reply findings of fact, conclu-
sions of law, and briefs may be filed by
each party within 10 days of service of
the initial proposed findings.

(b) Exhibit index. The first statement
of proposed findings of fact and conclu-
sions of law filed by a party shall in-
clude an index listing for each exhibit
offered by the party and received in
evidence:

(1) The exhibit number, followed by

(2) The exhibit’s title or a brief de-
scription if the exhibit is untitled;

(3) The transcript page at which the
Administrative Law Judge ruled on the
exhibit’s admissibility or a citation to
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any written order in which such ruling
was made;

(4) The transcript pages at which the
exhibit is discussed;

(5) An identification of any other ex-
hibit which summarizes the contents of
the listed exhibit, or of any other ex-
hibit of which the listed exhibit is a
summary;

(6) A cross-reference, by exhibit num-
ber, to any other portions of that docu-
ment admitted as a separate exhibit on
motion by any other party; and

(7) A statement whether the exhibit
has been accorded in camera treatment,
and a citation to the in camera ruling.

(c) Witness index. The first statement
of proposed findings of fact and conclu-
sions of law filed by a party shall also
include an index to the witnesses called
by that party, to include for each wit-
ness:

(1) The name of the witness;

(2) A brief identification of the wit-
ness;

(3) The transcript pages at which any
testimony of the witness appears; and

(4) A statement whether the exhibit
has been accorded in camera treatment,
and a citation to the in camera ruling.

(d) Stipulated indices. As an alter-
native to the filing of separate indices,
the parties are encouraged to stipulate
to joint exhibit and witness indices at
the time the first statement of pro-
posed findings of fact and conclusions
of law is due to be filed.

(e) Rulings. The record shall show the
Administrative Law Judge’s ruling on
each proposed finding and conclusion,
except when the order disposing of the
proceeding otherwise informs the par-
ties of the action taken.

[74 FR 1833, Jan. 13, 2009]

Subpart F—Decision

§3.51 Initial decision.

(a) When filed and when effective. The
Administrative Law Judge shall file an
initial decision within 70 days after the
filing of the last filed initial or reply
proposed findings of fact, conclusions
of law and order pursuant to §3.46,
within 85 days of the closing the hear-
ing record pursuant to §3.44(c) where
the parties have waived the filing of
proposed findings, or within 14 days
after the granting of a motion for sum-
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mary decision following a referral of
such motion from the Commission. The
Administrative Law Judge may extend
any of these time periods by up to 30
days for good cause. The Commission
may further extend any of these time
periods for good cause. Except in cases
subject to §3.52(a), once issued, the ini-
tial decision shall become the decision
of the Commission 30 days after service
thereof upon the parties or 30 days
after the filing of a timely notice of ap-
peal, whichever shall be later, unless a
party filing such a notice shall have
perfected an appeal by the timely filing
of an appeal brief or the Commission
shall have issued an order placing the
case on its own docket for review or
staying the effective date of the deci-
sion.

(b) Exhaustion of administrative rem-
edies. An initial decision shall not be
considered final agency action subject
to judicial review under 5 U.S.C. 704.
Any objection to a ruling by the Ad-
ministrative Law Judge, or to a find-
ing, conclusion or a provision of the
order in the initial decision, which is
not made a part of an appeal to the
Commission shall be deemed to have
been waived.

(c) Content, format for filing. (1) An
initial decision shall be based on a con-
sideration of the whole record relevant
to the issues decided, and shall be sup-
ported by reliable and probative evi-
dence. The initial decision shall in-
clude a statement of findings of fact
(with specific page references to prin-
cipal supporting items of evidence in
the record) and conclusions of law, as
well as the reasons or basis therefor,
upon all the material issues of fact,
law, or discretion presented on the
record (or those designated under para-
graph (c)(2) of this section) and an ap-
propriate rule or order. Rulings con-
taining information granted in camera
status pursuant to §3.45 shall be filed
in accordance with §3.45(f).

(2) The initial decision shall be pre-
pared in a common word processing
format, such as WordPerfect or Micro-
soft Word, and shall be filed by the Ad-
ministrative Law Judge with the Office
of the Secretary in both electronic and
paper versions.

(3) When more than one claim for re-
lief is presented in an action, or when
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multiple parties are involved, the Ad-
ministrative Law Judge may direct the
entry of an initial decision as to one or
more but fewer than all of the claims
or parties only upon an express deter-
mination that there is no just reason
for delay and upon an express direction
for the entry of initial decision.

(d) By whom made. The initial deci-
sion shall be made and filed by the Ad-
ministrative Law Judge who presided
over the hearings, except when he or
she shall have become unavailable to
the Commission.

(e) Reopening of proceeding by Admin-
istrative Law Judge; termination of juris-
diction. (1) At any time from the close
of the hearing record pursuant to
§3.44(c) until the filing of his or her ini-
tial decision, an Administrative Law
Judge may reopen the proceeding for
the reception of further evidence for
good cause shown.

(2) Except for the correction of cler-
ical errors or pursuant to an order of
remand from the Commission, the ju-
risdiction of the Administrative Law
Judge is terminated upon the filing of
his or her initial decision with respect
to those issues decided pursuant to
paragraph (c¢)(1) of this section.

[74 FR 1834, Jan. 13, 2009]

§3.52 Appeal from initial decision.

(a) Automatic review of cases in which
the Commission sought preliminary relief
in federal court; timing. For proceedings
with respect to which the Commission
has sought preliminary relief in federal
court under 15 U.S.C. 53(b), the Com-
mission will review the initial decision
without the filing of a notice of appeal.

(1) In such cases, any party may file
objections to the initial decision or
order of the Administrative Law Judge
by filing its opening appeal brief, sub-
ject to the requirements in paragraph
(c), within 20 days of the issuance of
the initial decision. Any party may re-
spond to any objections filed by an-
other party by filing an answering
brief, subject to the requirements of
paragraph (d), within 20 days of service
of the opening brief. Any party may
file a reply to an answering brief, sub-
ject to the requirements of paragraph
(e), within 5 days of service of the an-
swering brief. Unless the Commission
orders that there shall be no oral argu-

82

16 CFR Ch. | (1-1-15 Edition)

ment, it will hold oral argument within
10 days after the deadline for the filing
of any reply briefs. The Commission
will issue its final decision pursuant to
§3.564 within 45 days after oral argu-
ment. If no oral argument is scheduled,
the Commission will issue its final de-
cision pursuant to §3.54 within 45 days
after the deadline for the filing of any
reply briefs.

(2) If no objections to the initial deci-
sion are filed, the Commission may in
its discretion hold oral argument with-
in 10 days after the deadline for the fil-
ing of objection, If no oral argument is
scheduled, the Commission will issue
its final decision pursuant to §3.54
within 45 days after the deadline for
the filing of objections.

(b) Review in all other cases; timing. (1)
In all cases other than those subject to
paragraph (a), any party may file ob-
jections to the initial decision or order
of the Administrative Law Judge by
filing a notice of appeal with the Sec-
retary within 10 days after service of
the initial decision. The notice shall
specify the party or parties against
whom the appeal is taken and shall
designate the initial decision and order
or part thereof appealed from. If a
timely notice of appeal is filed by a
party, any other party may thereafter
file a notice of appeal within 5 days
after service of the first notice, or
within 10 days after service of the ini-
tial decision, whichever period expires
last.

(2) In such cases, any party filing a
notice of appeal must perfect its appeal
by filing its opening appeal brief, sub-
ject to the requirements in paragraph
(c), within 30 days of the issuance of
the initial decision. Any party may re-
spond to the opening appeal brief by
filing an answering brief, subject to the
requirements of paragraph (d), within
30 days of service of the opening brief.
Any party may file a reply to an an-
swering brief, subject to the require-
ments of paragraph (e), within 7 days of
service of the answering brief. Unless
the Commission orders that there shall
be no oral argument, it will hold oral
argument within 15 days after the
deadline for the filing of any reply
briefs. The Commission will issue its
final decision pursuant to §3.54 within
100 days after oral argument. If no oral
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argument is scheduled, the Commission
will issue its final decision pursuant to
§3.54 within 100 days after the deadline
for the filing of any reply briefs.

(c) Appeal brief. (1) The opening ap-
peal brief shall contain, in the order in-
dicated, the following:

(i) A subject index of the matter in
the brief, with page references, and a
table of cases (alphabetically ar-
ranged), textbooks, statutes, and other
material cited, with page references
thereto;

(i) A concise statement of the case,
which includes a statement of facts rel-
evant to the issues submitted for re-
view, and a summary of the argument,
which must contain a succinct, clear,
and accurate statement of the argu-
ments made in the body of the brief,
and which must not merely repeat the
argument headings;

(iii) A specification of the questions
intended to be urged;

(iv) The argument presenting clearly
the points of fact and law relied upon
in support of the position taken on
each question, with specific page ref-
erences to the record and the legal or
other material relied upon; and

(v) A proposed form of order for the
Commission’s consideration instead of
the order contained in the initial deci-
sion.

(2) The brief shall not, without leave
of the Commission, exceed 14,000 words.

(d) Answering brief. The answering
brief shall contain a subject index,
with page references, and a table of
cases (alphabetically arranged), text-
books, statutes, and other material
cited, with page references thereto, as
well as arguments in response to the
appellant’s appeal brief. The answering
brief shall not, without leave of the
Commission, exceed 14,000 words.

(e) Reply brief. The reply brief shall
be limited to rebuttal of matters in the
answering brief and shall not, without
leave of the Commission, exceed 7,000
words. The Commission will not con-
sider new arguments or matters raised
in reply briefs that could have been
raised earlier in the principal briefs.
No further briefs may be filed except
by leave of the Commission.

(f) In camera information. If a party
includes in any brief to be filed under
this section information that has been
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granted in camera status pursuant to
§3.45(b) or is subject to confidentiality
provisions pursuant to a protective
order, the party shall file 2 versions of
the brief in accordance with the proce-
dures set forth in §3.45(e). The time pe-
riod specified by this section within
which a party may file an answering or
reply brief will begin to run upon serv-
ice on the party of the in camera or con-
fidential version of a brief.

(g) Signature. (1) The original of each
brief filed shall have a hand-signed sig-
nature by an attorney of record for the
party, or in the case of parties not rep-
resented by counsel, by the party
itself, or by a partner if a partnership,
or by an officer of the party if it is a
corporation or an unincorporated asso-
ciation.

(2) Signing a brief constitutes a rep-
resentation by the signer that he or she
has read it; that to the best of his or
her knowledge, information, and belief,
the statements made in it are true;
that it is not interposed for delay; that
it complies with the applicable word
count limitation; and that to the best
of his or her knowledge, information,
and belief, it complies with all the
other rules in this part. If a brief is not
signed or is signed with intent to de-
feat the purpose of this section, it may
be stricken as sham and false and the
proceeding may go forward as though
the brief has not been filed.

(h) Oral argument. All oral arguments
shall be public unless otherwise or-
dered by the Commission. Oral argu-
ments will be held in all cases on ap-
peal or review to the Commission, un-
less the Commission otherwise orders
upon its own initiative or upon request
of any party made at the time of filing
his or her brief. Oral arguments before
the Commission shall be reported
stenographically, unless otherwise or-
dered, and a member of the Commis-
sion absent from an oral argument may
participate in the consideration and de-
cision of the appeal in any case in
which the oral argument is steno-
graphically reported.

(i) Corrections in transcript of oral ar-
gument. The Commission will entertain
only joint motions of the parties re-
questing corrections in the transcript
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of oral argument, except that the Com-
mission will receive a unilateral mo-
tion which recites that the parties
have made a good faith effort to stipu-
late to the desired corrections but have
been unable to do so. If the parties
agree in part and disagree in part, they
should file a joint motion incor-
porating the extent of their agreement,
and, if desired, separate motions re-
questing those corrections to which
they have been unable to agree. The
Secretary, pursuant to delegation of
authority by the Commission, is au-
thorized to prepare and issue in the
name of the Commission a brief ‘“‘Order
Correcting Transcript’” whenever a
joint motion to correct transcript is re-
ceived.

(j) Briefs of amicus curiae. A brief of
an amicus curiae may be filed by leave
of the Commission granted on motion
with notice to the parties or at the re-
quest of the Commission, except that
such leave shall not be required when
the brief is presented by an agency or
officer of the United States; or by a
State, territory, commonwealth, or the
District of Columbia, or by an agency
or officer of any of them. The brief may
be conditionally filed with the motion
for leave. A motion for leave shall
identify the interest of the applicant
and state how a Commission decision
in the matter would affect the appli-
cant or persons it represents. The mo-
tion shall also state the reasons why a
brief of an amicus curiae is desirable.
Except as otherwise permitted by the
Commission, an amicus curiae shall
file its brief within the time allowed
the parties whose position as to affirm-
ance or reversal the amicus brief will
support. The Commission shall grant
leave for a later filing only for cause
shown, in which event it shall specify
within what period such brief must be
filed. A motion for an amicus curiae to
participate in oral argument will be
granted only for extraordinary reasons.
An amicus brief may be no more than
one-half the maximum length author-
ized by these rules for a party’s prin-
cipal brief.

(k) Word count limitation. The word
count limitations in this section in-
clude headings, footnotes and
quotations, but do not include the
cover, table of contents, table of cita-
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tions or authorities, glossaries, state-
ments with respect to oral argument,
any addendums containing statutes,
rules or regulations, any certificates of
counsel, proposed form of order, and
any attachment required by §3.45(e).
Extensions of word count limitations
are disfavored, and will only be granted
where a party can make a strong show-
ing that undue prejudice would result
from complying with the existing
limit.

[74 FR 1834, Jan. 13, 2009, as amended at 76
FR 52253, Aug. 22, 2011]

§3.53 Review of initial decision in ab-
sence of appeal.

An order by the Commission placing
a case on its own docket for review will
set forth the scope of such review and
the issues which will be considered and
will make provision for the filing of
briefs if deemed appropriate by the
Commission.

§3.54 Decision on appeal or review.

(a) Upon appeal from or review of an
initial decision, the Commission will
consider such parts of the record as are
cited or as may be necessary to resolve
the issues presented and, in addition,
will, to the extent necessary or desir-
able, exercise all the powers which it
could have exercised if it had made the
initial decision.

(b) In rendering its decision, the
Commission will adopt, modify, or set
aside the findings, conclusions, and
rule or order contained in the initial
decision, and will include in the deci-
sion a statement of the reasons or basis
for its action and any concurring and
dissenting opinions.

(c) In those cases where the Commis-
sion believes that it should have fur-
ther information or additional views of
the parties as to the form and content
of the rule or order to be issued, the
Commission, in its discretion, may
withhold final action pending the re-
ceipt of such additional information or
views.

(d) The order of the Commission dis-
posing of adjudicative hearings under
the Fair Packaging and Labeling Act
will be published in the FEDERAL REG-
ISTER and, if it contains a rule or regu-
lation, will specify the effective date
thereof, which will not be prior to the
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ninetieth (90th) day after its publica-
tion unless the Commission finds that
emergency conditions exist necessi-
tating an earlier effective date, in
which event the Commission will speci-
fy in the order its findings as to such
conditions.

§3.55 Reconsideration.

Within fourteen (14) days after com-
pletion of service of a Commission de-
cision, any party may file with the
Commission a petition for reconsider-
ation of such decision, setting forth the
relief desired and the grounds in sup-
port thereof. Any petition filed under
this subsection must be confined to
new questions raised by the decision or
final order and upon which the peti-
tioner had no opportunity to argue be-
fore the Commission. Any party desir-
ing to oppose such a petition shall file
an answer thereto within ten (10) days
after service upon him of the petition.
The filing of a petition for reconsider-
ation shall not operate to stay the ef-
fective date of the decision or order or
to toll the running of any statutory
time period affecting such decision or
order unless specifically so ordered by
the Commission.

[32 FR 8449, June 13, 1967, as amended at 61
FR 50650, Sept. 26, 1996]

§3.56 Effective date of orders; applica-
tion for stay.

(a) Other than consent orders, an
order to cease and desist under section
5 of the FTC Act becomes effective
upon the sixtieth day after service, ex-
cept as provided in section 5(g)(3) of the
FTC Act, and except for divestiture
provisions, as provided in section
5(g)(4) of the FTC Act.

(b) Any party subject to a cease and
desist order under section 5 of the FTC
Act, other than a consent order, may
apply to the Commission for a stay of
all or part of that order pending judi-
cial review. If, within 30 days after the
application was received by the Com-
mission, the Commission either has de-
nied or has not acted on the applica-
tion, a stay may be sought in a court of
appeals where a petition for review of
the order is pending.

(c) An application for stay shall state
the reasons a stay is warranted and the
facts relied upon, and shall include sup-
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porting affidavits or other sworn state-
ments, and a copy of the relevant por-
tions of the record. The application
shall address the likelihood of the ap-
plicant’s success on appeal, whether
the applicant will suffer irreparable
harm if a stay is not granted, the de-
gree of injury to other parties if a stay
is granted, and why the stay is in the
public interest.

(d) An application for stay shall be
filed within 30 days of service of the
order on the party. Such application
shall be served in accordance with the
provisions of §4.4(b) of this part that
are applicable to service in adjudica-
tive proceedings. Any party opposing
the application may file an answer
within 5 business days after receipt of
the application. The applicant may file
a reply brief, limited to new matters
raised by the answer, within 3 business
days after receipt of the answer.

[60 FR 37748, July 21, 1995]

Subpart G [Reserved]

Subpart H—Reopening of
Proceedings

§3.71 Authority.

Except while pending in a U.S. court
of appeals on a petition for review
(after the transcript of the record has
been filed) or in the U.S. Supreme
Court, a proceeding may be reopened
by the Commission at any time in ac-
cordance with §3.72. Any person subject
to a Commission decision containing a
rule or order which has become effec-
tive, or an order to cease and desist
which has become final may file a re-
quest to reopen the proceeding in ac-
cordance with §2.51.

[44 FR 40637, July 12, 1979]

§3.72 Reopening.

(a) Before statutory review. At any
time prior to the expiration of the time
allowed for filing a petition for review
or prior to the filing of the transcript
of the record of a proceeding in a U.S.
court of appeals pursuant to a petition
for review, the Commaission may upon
its own initiative and without prior no-
tice to the parties reopen the pro-
ceeding and enter a new decision modi-
fying or setting aside the whole or any
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part of the findings as to the facts, con-
clusions, rule, order, or opinion issued
by the Commission in such proceeding.

(b) After decision has become final. (1)
Whenever the Commission is of the
opinion that changed conditions of fact
or law or the public interest may re-
quire that a Commission decision con-
taining a rule or order which has be-
come effective, or an order to cease and
desist which has become final by rea-
son of court affirmance or expiration of
the statutory period for court review
without a petition for review having
been filed, or a Commission decision
containing an order dismissing a pro-
ceeding, should be altered, modified, or
set aside in whole or in part, the Com-
mission will, except as provided in
§2.51, serve upon each person subject to
such decision (in the case of pro-
ceedings instituted under §3.13, such
service may be by publication in the
FEDERAL REGISTER) an order to show
cause, stating the changes it proposes
to make in the decision and the rea-
sons they are deemed necessary. With-
in thirty (30) days after service of such
order to show cause, any person served
may file an answer thereto. Any person
not responding to the order within the
time allowed may be deemed to have
consented to the proposed changes.

(2) Whenever an order to show cause
is not opposed, or if opposed but the
pleadings do not raise issues of fact to
be resolved, the Commission, in its dis-
cretion, may decide the matter on the
order to show cause and answer there-
to, if any, or it may serve upon the par-
ties (in the case of proceedings insti-
tuted under §3.13, such service may be
by publication in FEDERAL REGISTER) a
notice of hearing, setting forth the
date when the cause will be heard. In
such a case, the hearing will be limited
to the filing of briefs and may include
oral argument when deemed necessary
by the Commission. When the plead-
ings raise substantial factual issues,
the Commission will direct such hear-
ings as it deems appropriate, including
hearings for the receipt of evidence by
it or by an Administrative Law Judge.
Unless otherwise ordered and insofar as
practicable, hearings before an Admin-
istrative Law Judge to receive evi-
dence shall be conducted in accordance
with subparts B, C, D, and E of part 3
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of this chapter. Upon conclusion of
hearings before an Administrative Law
Judge, the record and the Administra-
tive Law Judge’s recommendations
shall be certified to the Commission
for final disposition of the matter.

(3) Termination of existing orders—(i)
Generally. Notwithstanding the fore-
going provisions of this rule, and ex-
cept as provided in paragraphs (b)(3)
(ii) and (iii) of this section, an order
issued by the Commission before Au-
gust 16, 1995, will be deemed, without
further notice or proceedings, to termi-
nate 20 years from the date on which
the order was first issued, or on Janu-
ary 2, 1996, whichever is later.

(ii) Exception. This paragraph applies
to the termination of an order issued
before August 16, 1995, where a com-
plaint alleging a violation of the order
was or is filed (with or without an ac-
companying consent decree) in federal
court by the United States or the Fed-
eral Trade Commission while the order
remains in force, either on or after Au-
gust 16, 1995, or within the 20 years pre-
ceding that date. If more than one
complaint was or is filed while the
order remains in force, the relevant
complaint for purposes of this para-
graph will be the latest filed com-
plaint. An order subject to this para-
graph will terminate 20 years from the
date on which a court complaint de-
scribed in this paragraph was or is
filed, except as provided in the fol-
lowing sentence. If the complaint was
or is dismissed, or a federal court rules
or has ruled that the respondent did
not violate any provision of the order,
and the dismissal or ruling was or is
not appealed, or was or is upheld on ap-
peal, the order will terminate accord-
ing to paragraph (b)(3)(i) of this section
as though the complaint was never
filed; provided, however, that the order
will not terminate between the date
that such complaint is filed and the
later of the deadline for appealing such
dismissal or ruling and the date such
dismissal or ruling is upheld on appeal.
The filing of a complaint described in
this paragraph will not affect the dura-
tion of any order provision that has ex-
pired, or will expire, by its own terms.
The filing of a complaint described in
this paragraph also will not affect the
duration of an order’s application to
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any respondent that is not named in
the complaint.

(iii) Stay of Termination. Any party to
an order may seek to stay, in whole or
part, the termination of the order as to
that party pursuant to paragraph (b)(3)
(i) or (ii) of this section. Petitions for
such stays shall be filed in accordance
with the procedures set forth in §2.51 of
these rules. Such petitions shall be
filed on or before the date on which the
order would be terminated pursuant to
paragraph (b)(3) (i) or (ii) of this sec-
tion. Pending the disposition of such a
petition, the order will be deemed to
remain in effect without interruption.

(iv) Orders not terminated. Nothing in
§3.72(b)(3) is intended to apply to in
camera orders or other procedural or in-
terlocutory rulings by an Administra-
tive Law Judge or the Commission.

[32 FR 8449, June 13, 1967, as amended at 44
FR 40637, July 12, 1979; 45 FR 21623, Apr. 2,
1980; 60 FR 58515, Nov. 28, 1995]

Subpart |—Recovery of Awards
Under the Equal Access to
Justice Act in Commission
Proceedings

AUTHORITY: 5 U.S.C. 504 and 5 U.S.C. 553(Db).

SOURCE: 63 FR 36341, July 6, 1998, unless
otherwise noted.

§3.81 General provisions.

(a) Purpose of these rules. The Equal
Access to Justice Act, 5 U.S.C. 504
(called ‘‘the Act’ in this subpart), pro-
vides for the award of attorney fees and
other expenses to eligible individuals
and entities who are parties to adver-
sary adjudicative proceedings under
part 3 of this title. The rules in this
subpart describe the parties eligible for
awards, how to apply for awards, and
the procedures and standards that the
Commission will use to make them.

(1) When an eligible party will receive
an award. An eligible party will receive
an award when:

(1) It prevails in the adjudicative pro-
ceeding, unless the Commission’s posi-
tion in the proceeding was substan-
tially justified or special cir-
cumstances make an award unjust.
Whether or not the position of the
agency was substantially justified will
be determined on the basis of the ad-
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ministrative record as a whole that is
made in the adversary proceeding for
which fees and other expenses are
sought; or

(ii) The agency’s demand is substan-
tially in excess of the decision of the
adjudicative officer, and is unreason-
able when compared with that decision,
under all the facts and circumstances
of the case. Demand means the express
final demand made by the agency prior
to initiation of the adversary adjudica-
tion, but does not include a recitation
by the agency of the statutory penalty
in the administrative complaint or
elsewhere when accompanied by an ex-
press demand for a lesser amount.

(b) When the Act applies. (1) Section
504(a)(1) of the Act applies to any ad-
versarial adjudicative proceeding pend-
ing before the Commission at any time
after October 1, 1981. This includes pro-
ceedings begun before October 1, 1981, if
final Commission action has not been
taken before that date.

(2) Section 504(a)(4) applies to any ad-
versarial adjudicative proceeding pend-
ing before the Commission at any time
on or after March 29, 1996.

(c) Proceedings covered. (1) The Act
applies to all adjudicative proceedings
under part 3 of the rules of practice as
defined in §3.2, except hearings relating
to the promulgation, amendment, or
repeal of rules under the Fair Pack-
aging and Labeling Act.

(2) [Reserved]

(d) Eligibility of applicants. (1) To be
eligible for an award of attorney fees
and other expenses under the Act, the
applicant must be a party to the adju-
dicative proceeding in which it seeks
an award. The term party is defined in
5 U.S.C. 551(3). The applicant must
show that it meets all conditions of eli-
gibility set out in this subpart.

(2) The types of eligible applicants
are as follows:

(i) An individual with a net worth of
not more than $2 million;

(ii) The sole owner of an unincor-
porated business who has a net worth
of not more than $7 million, including
both personal and business interests,
and not more than 500 employees;

(iii) A charitable or other tax-exempt
organization described in section
501(c)(3) of the Internal Revenue Code



§3.81

(26 U.S.C. 501(c)(3)) with not more than
500 employees;

(iv) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141j(a))
with not more than 500 employees;

(v) Any other partnership, corpora-
tion, association, unit of local govern-
ment, or organization with a net worth
of not more than $7 million and not
more than 500 employees; and

(vi) For purposes of receiving an
award for fees and expenses for defend-
ing against an excessive Commission
demand, any small entity, as that term
is defined under 5 U.S.C. 601.

(3) Eligibility of a party shall be de-
termined as of the date the proceeding
was initiated.

(4) An applicant who owns an unin-
corporated business will be considered
as an ‘“‘individual’ rather than a ‘‘sole
owner of an unincorporated business’
if the issues on which the applicant
prevails are related primarily to per-
sonal interests rather than to business
interests.

(5) The employees of an applicant in-
clude all persons who regularly per-
form services for remuneration for the
applicant, under the applicant’s direc-
tion and control. Part-time employees
shall be included on a proportional
basis.

(6) The net worth and number of em-
ployees of the applicant and all of its
affiliates shall be aggregated to deter-
mine eligibility. Any individual, cor-
poration or other entity that directly
or indirectly controls or owns a major-
ity of the voting shares or other inter-
est of the applicant, or any corporation
or other entity of which the applicant
directly or indirectly owns or controls
a majority of the voting shares or
other interest, will be considered an af-
filiate for purposes of this part, unless
the Administrative Law Judge deter-
mines that such treatment would be
unjust and contrary to the purposes of
the Act in light of the actual relation-
ship between the affiliated entities. In
addition, the Administrative Law
Judge may determine that financial re-
lationships of the applicant other than
those described in this paragraph con-
stitute special circumstances that
would make an award unjust.
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(7) An applicant that participates in
a proceeding primarily on behalf of one
or more other persons or entities that
would be ineligible is not itself eligible
for an award.

(e) Standards for awards. (1) For a pre-
vailing party:

(i) A prevailing applicant will receive
an award for fees and expenses incurred
after initiation of the adversary adju-
dication in connection with the entire
adversary adjudication, or on a sub-
stantive portion of the adversary adju-
dication that is sufficiently significant
and discrete to merit treatment as a
separate unit unless the position of the
agency was substantially justified. The
burden of proof that an award should
not be made to an eligible prevailing
applicant is on complaint counsel,
which may avoid an award by showing
that its position had a reasonable basis
in law and fact.

(ii) An award to prevailing party will
be reduced or denied if the applicant
has unduly or unreasonably protracted
the proceeding or if special cir-
cumstances make an award unjust.

(2) For a party defending against an
excessive demand:

(i) An eligible applicant will receive
an award for fees and expenses incurred
after initiation of the adversary adju-
dication related to defending against
the excessive portion of a Commission
demand that is substantially in excess
of the decision of the adjudicative offi-
cer and is unreasonable when compared
with that decision under all the facts
and circumstances of the case.

(ii) An award will be denied if the ap-
plicant has committed a willful viola-
tion of law or otherwise acted in bad
faith or if special circumstances make
an award unjust.

(f) Allowable fees and expenses. (1)
Awards will be based on rates custom-
arily charged by persons engaged in the
business of acting as attorneys, agents
and expert witnesses, even if the serv-
ices were made available without
charge or at a reduced rate to the ap-
plicant.

(2) No award for the fee of an attor-
ney or agent under these rules may ex-
ceed the hourly rate specified in 5
U.S.C. 504(b)(1)(A). No award to com-
pensate an expert witness may exceed
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the highest rate at which the Commis-
sion paid expert witnesses for similar
services at the time the fees were in-
curred. The appropriate rate may be
obtained from the Office of the Execu-
tive Director. However, an award may
also include the reasonable expenses of
the attorney, agent, or witness as a
separate item, if the attorney, agent or
witness ordinarily charges clients sepa-
rately for such expenses.

(3) In determining the reasonableness
of the fee sought for an attorney, agent
or expert witness, the Administrative
Law Judge shall consider the following:

(i) If the attorney, agent or witness is
in private practice, his or her cus-
tomary fee for similar services, or, if
an employee of the applicant, the fully
allocated cost of the services;

(ii) The prevailing rate for similar
services in the community in which the
attorney, agent or witness ordinarily
performs services;

(iii) The time actually spent in the
representation of the applicant;

(iv) The time reasonably spent in
light of the difficulty or complexity of
the issues in the proceeding; and

(v) Such other factors as may bear on
the value of the services provided.

(4) The reasonable cost of any study,
analysis, engineering report, test,
project or similar matter prepared on
behalf of a party may be awarded, to
the extent that the charge for the serv-
ice does not exceed the prevailing rate
for similar services, and the study or
other matter was necessary for prepa-
ration of the applicant’s case.

(5) Any award of fees or expenses
under the Act is limited to fees and ex-
penses incurred after initiation of the
adversary adjudication and, with re-
spect to excessive demands, the fees
and expenses incurred in defending
against the excessive portion of the de-
mand.

(g8) Rulemaking on mazximum rates for
attorney fees. If warranted by an in-
crease in the cost of living or by spe-
cial circumstances (such as limited
availability of attorneys qualified to
handle certain types of proceedings),
the Commission may, upon its own ini-
tiative or on petition of any interested
person or group, adopt regulations pro-
viding that attorney fees may be
awarded at a rate higher than the rate
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specified in 5 U.S.C. 504(b)(1)(A) per
hour in some or all the types of pro-
ceedings covered by this part. Rule-
making under this provision will be in
accordance with Rules of Practice part
1, subpart C of this chapter.

§3.82 Information required from ap-
plicants.

(a) Contents of application. An appli-
cation for an award of fees and ex-
penses under the Act shall contain the
following:

(1) Identity of the applicant and the
proceeding for which the award is
sought;

(2) A showing that the applicant has
prevailed; or, if the applicant has not
prevailed, a showing that the Commis-
sion’s demand was the final demand be-
fore initiation of the adversary adju-
dication and that it was substantially
in excess of the decision of the adju-
dicative officer and was unreasonable
when compared with that decision;

(3) Identification of the Commission
position(s) that applicant alleges was
(were) not substantially justified; or,
identification of the Commission’s de-
mand that is alleged to be excessive
and unreasonable and an explanation
as to why the demand was excessive
and unreasonable;

(4) A brief description of the type and
purpose of the organization or business
(unless the applicant is an individual);

(5) A statement of how the applicant
meets the criteria of §3.81(d);

(6) The amount of fees and expenses
incurred after the initiation of the ad-
judicative proceeding or, in the case of
a claim for defending against an exces-
sive demand, the amount of fees and
expenses incurred after the initiation
of the adjudicative proceeding attrib-
utable to the excessive portion of the
demand;

(7) Any other matters the applicant
wishes the Commission to consider in
determining whether and in what
amount an award should be made; and

(8) A written verification under oath
or under penalty or perjury that the in-
formation provided is true and correct
accompanied by the signature of the
applicant or an authorized officer or
attorney.
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(b) Net worth exhibit. (1) Each appli-
cant except a qualified tax-exempt or-
ganization or cooperative association
must provide with its application a de-
tailed exhibit showing the net worth of
the application and any affiliates (as
defined in §3.81(d)(6)) when the pro-
ceeding was initiated. The exhibit may
be in any form convenient to the appli-
cant that provides full disclosure of the
applicant’s and its affiliates’ assets and
liabilities and is sufficient to deter-
mine whether the applicant qualifies
under the standards in this part. The
Administrative Law Judge may require
an applicant to file additional informa-
tion to determine its eligibility for an
award.

(2) Ordinarily, the net worth exhibit
will be included in the public record of
the proceeding. However, if an appli-
cant objects to public disclosure of in-
formation in any portion of the exhibit
and believes there are legal grounds for
withholding it from disclosure, the ap-
plicant may submit that portion of the
exhibit directly to the Administrative
Law Judge in a sealed envelope labeled
“Confidential Financial Information,”
accompanied by a motion to withhold
the information from public disclosure.
The motion shall describe the informa-
tion sought to be withheld and explain,
in detail, why it falls within one or
more of the specific exemptions from
mandatory disclosure under the Free-
dom of Information Act, 5 U.S.C. 552(b)
(1) through (9), why public disclosure of
the information would adversely affect
the applicant, and why disclosure is
not required in the public interest. The
material in question shall be served on
complaint counsel but need not be
served on any other party to the pro-
ceeding. If the Administrative Law
Judge finds that the information
should not be withheld from disclosure,
it shall be placed in the public record
of the proceeding. Otherwise, any re-
quest to inspect or copy the exhibit
shall be disposed of in accordance with
§4.11.

(c) Documentation of fees and expenses.
The application shall be accompanied
by full documentation of the fees and
expenses incurred after initiation of
the adversary adjudication, including
the cost of any study, analysis, engi-
neering report, test, project or similar

90

16 CFR Ch. | (1-1-15 Edition)

matter, for which an award is sought.
With respect to a claim for fees and ex-
penses involving an excessive demand,
the application shall be accompanied
by full documentation of the fees and
expenses incurred after initiation of
the adversary adjudication, including
the cost of any study, analysis, engi-
neering report, test, project or similar
matter, for which an award is sought
attributable to the portion of the de-
mand alleged to be excessive and un-
reasonable. A separate itemized state-
ment shall be submitted for each pro-
fessional firm or individual whose serv-
ices are covered by the application,
showing the hours spent in connection
with the proceeding by each individual,
a description of the specific services
performed, the rate at which each fee
has been computed, any expenses for
which reimbursement is sought, the
total amount claimed, and the total
amount paid or payable by the appli-
cant or by any other person or entity
for the services provided. The Adminis-
trative Law Judge may require the ap-
plicant to provide vouchers, receipts,
or other substantiation for any ex-
penses claimed.

(d) When an application may be filed—
(1) For a prevailing party:

(i) An application may be filed not
later than 30 days after the Commis-
sion has issued an order or otherwise
taken action that results in final dis-
position of the proceeding.

(ii) If review or reconsideration is
sought or taken of a decision as to
which an applicant believes it has pre-
vailed, proceedings for the award of
fees shall be stayed pending final dis-
position of the underlying controversy.

(2) For a party defending against an
excessive demand:

(i) An application may be filed not
later than 30 days after the Commis-
sion has issued an order or otherwise
taken action that results in final dis-
position of the proceeding.

(ii) If review or reconsideration is
sought or taken of a decision as to
which an applicant believes the agen-
cy’s demand was excessive and unrea-
sonable, proceedings for the award of
fees and expenses shall be stayed pend-
ing final disposition of the underlying
controversy.
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(3) For purposes of this subpart, final
disposition means the later of—

(i) The date that the initial decision
of the Administrative Law Judge be-
comes the decision of the Commission
pursuant to §3.51(a);

(ii) The date that the Commission
issues an order disposing of any peti-
tions for reconsideration of the Com-
mission’s final order in the proceeding;
or

(iii) The date that the Commission
issues a final order or any other final
resolution of a proceeding, such as a
consent agreement, settlement or vol-
untary dismissal, which is not subject
to a petition for reconsideration.

§3.83 Procedures for considering ap-
plicants.

(a) Filing and service of documents.
Any application for an award or other
pleading or document related to an ap-
plication shall be filed and served on
all parties as specified in §§4.2 and
4.4(b) of this chapter, except as pro-
vided in §3.82(b)(2) for confidential fi-
nancial information. The date the Of-
fice of the Secretary of the Commis-
sion receives the application is deemed
the date of filing.

(b) Answer to application. (1) Within 30
days after service of an application,
complaint counsel may file an answer
to the application. Unless complaint
counsel requests an extension of time
for filing or files a statement of intent
to negotiate under paragraph (b)(2) of
this section, failure to file an answer
within the 30-day period may be treat-
ed as a consent to the award requested.

(2) If complaint counsel and the ap-
plicant believe that the issues in the
fee application can be settled, they
may jointly file a statement of their
intent to negotiate a settlement. The
filing of this statement shall extend
the time for filing an answer for an ad-
ditional 30 days, and further extensions
may be granted by the Administrative
Law Judge upon request by complaint
counsel and the applicant.

(3) The answer shall explain in detail
any objections to the award requested
and identify the facts relied on in sup-
port of complaint counsel’s position. If
the answer is based on any alleged
facts not already in the record of the
proceeding, complaint counsel shall in-

91

§3.83

clude with the answer either sup-
porting affidavits or a request for fur-
ther proceedings under paragraph (f) of
this section.

(c) Reply. Within 15 days after service
of an answer, the applicant may file a
reply. If the reply is based on any al-
leged facts not already in the record of
the proceeding, the applicant shall in-
clude with the reply either supporting
affidavits or a request for further pro-
ceedings under paragraph (f) of this
section.

(d) Comments by other parties. Any
party to a proceeding other than the
applicant and complaint counsel may
file comments on an application within
30 days after it is served or on an an-
swer within 15 days after it is served. A
commenting party may not participate
further in proceedings on the applica-
tion unless the Administrative Law
Judge determines that the public inter-
est requires such participation in order
to permit full exploration of matters in
the comments.

(e) Settlement. The applicant and com-
plaint counsel may agree on a proposed
settlement of the award before final ac-
tion on the application. A proposed
award settlement entered into in con-
nection with a consent agreement cov-
ering the underlying proceeding will be
considered in accordance with §3.25.
The Commission may request findings
of fact or recommendations on the
award settlement from the Administra-
tive Law Judge. A proposed award set-
tlement entered into after the under-
lying proceeding has been concluded
will be considered and may be approved
or disapproved by the Administrative
Law Judge subject to Commission re-
view under paragraph (h) of this sec-
tion. If an applicant and complaint
counsel agree on a proposed settlement
of an award before an application has
been filed, the application shall be filed
with the proposed settlement.

(f) Further proceedings. (1) Ordinarily,
the determination of an award will be
made on the basis of the written
record. However, on request of either
the applicant or complaint counsel, or
on his or her own initiative, the Ad-
ministrative Law Judge may order fur-
ther proceedings, such as an informal
conference, oral argument, additional
written submissions or an evidentiary
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hearing. Such further proceedings shall
be held only when necessary for full
and fair resolution of the issues arising
from the application, and shall be con-
ducted as promptly as possible.

(2) A request that the Administrative
Law Judge order further proceedings
under this section shall specifically
identify the information sought or the
disputed issues and shall explain why
the additional proceedings are nec-
essary to resolve the issues.

(g) Decision. The Administrative Law
Judge shall issue an initial decision on
the application within 30 days after
closing proceedings on the application.

(1) For a decision involving a prevailing
party: The decision shall include writ-
ten findings and conclusions on the ap-
plicant’s eligibility and status as a pre-
vailing party, and an explanation of
the reasons for any difference between
the amount requested and the amount
awarded. The decision shall also in-
clude, if at issue, findings on whether
the agency’s position was substantially
justified, whether the applicant unduly
protracted the proceedings, or whether
special circumstances make an award
unjust.

(2) For a decision involving an excessive
agency demand: The decision shall in-
clude written findings and conclusions
on the applicant’s eligibility and an ex-
planation of the reasons why the agen-
cy’s demand was or was not determined
to be substantially in excess of the de-
cision of the adjudicative officer and
was or was not unreasonable when
compared with that decision. That de-
cision shall be based upon all the facts
and circumstances of the case. The de-
cision shall also include, if at issue,
findings on whether the applicant has
committed a willful violation of law or
otherwise acted in bad faith, or wheth-
er special circumstances make an
award unjust.

(h) Agency review. Either the appli-
cant or complaint counsel may seek re-
view of the initial decision on the fee
application by filing a notice of appeal
under §3.52(a), or the Commission may
decide to review the decision on its
own initiative, in accordance with
§3.53. If neither the applicant nor com-
plaint counsel seeks review and the
Commission does not take review on
its own initiative, the initial decision
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on the application shall become a final
decision of the Commission 30 days
after it is issued. Whether to review a
decision is a matter within the discre-
tion of the Commission. If review is
taken, the Commission will issue a
final decision on the application or re-
mand the application to the Adminis-
trative Law Judge for further pro-
ceedings.

(i) Judicial review. Judicial review of
final Commission decisions on awards
may be sought as provided in 5 U.S.C.
504(c)(2).

(j) Payment of award. An applicant
seeking payment of an award shall sub-
mit to the Secretary of the Commis-
sion a copy of the Commission’s final
decision granting the award, accom-
panied by a statement that the appli-
cant will not seek review of the deci-
sion in the United States courts. The
agency will pay the amount awarded to
the applicant within 60 days, unless ju-
dicial review of the award or of the un-
derlying decision of the adjudicative
proceeding has been sought by the ap-
plicant or any party to the proceeding.

[63 FR 36341, July 6, 1998, as amended at 76
FR 52253, Aug. 22, 2011]

PART 4—MISCELLANEOUS RULES

Sec.
4.1 Appearances.

4.2 Requirements as to form, and filing of
documents other than correspondence.

4.3 Time.

4.4 Service.

4.5 Fees.

4.6 Cooperation with other agencies.

4.7 EX parte communications.

4.8 Costs for obtaining Commission records.

4.9 The public record.

4.10 Nonpublic material.
4.11 Disclosure requests.
4.12 Disposition of documents submitted to
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Privacy Act rules.

Conduct of business.

Commission meetings.
4.16 Privilege against self-incrimination.
4.17 Disqualification of Commissioners.

AUTHORITY: 15 U.S.C. 46.

4.13
4.14
4.15

§4.1 Appearances.

(a) Qualifications—(1) Attorneys—(@1)
U.S.-admitted. Members of the bar of a
Federal court or of the highest court of
any State or Territory of the United
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