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(k) Mandatory pre-petition meet and
confer process. Unless excused in writ-
ing or granted an extension of no more
than 30 days by a Commission official
identified in paragraph (1) of this sec-
tion, a recipient of Commission com-
pulsory process shall meet and confer
with Commission staff within 14 days
after receipt of process or before the
deadline for filing a petition to quash,
whichever is first, to discuss compli-
ance and to address and attempt to re-
solve all issues, including issues relat-
ing to protected status and the form
and manner in which claims of pro-
tected status will be asserted. The ini-
tial meet and confer session and all
subsequent meet and confer sessions
may be in person or by telephone. The
recipient must make available per-
sonnel with the knowledge necessary
for resolution of the issues relevant to
compliance with compulsory process.
Such personnel could include individ-
uals knowledgeable about the recipi-
ent’s information or records manage-
ment systems, individuals knowledge-
able about other relevant materials
such as organizational charts, and per-
sons knowledgeable about samples of
material required to be produced. If
any issues relate to ESI, the recipient
shall have a person familiar with its
ESI systems and methods of retrieval
participate in the meeting. The Com-
mission will not consider petitions to
quash or limit absent a pre-filing meet
and confer session with Commission
staff and, absent extraordinary cir-
cumstances, will consider only issues
raised during the meet and confer proc-
ess.

(1) Delegations regarding CIDs and sub-
poenas. The Directors of the Bureau of
Competition, Consumer Protection, or
Economics, their Deputy Directors, the
Assistant Directors of the Bureaus of
Competition and Economics, the Asso-
ciate Directors of the Bureau of Con-
sumer Protection, the Regional Direc-
tors, and the Assistant Regional Direc-
tors are all authorized to modify and,
in writing, approve the terms of com-
pliance with all compulsory process,
including subpoenas, CIDs, reporting
programs, orders requiring reports, an-
swers to questions, and orders requir-
ing access. If a recipient of compulsory
process has demonstrated satisfactory
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progress toward compliance, a Com-
mission official identified in this para-
graph may, at his or her discretion, ex-
tend the time for compliance with
Commission compulsory process. The
subpoena power conferred by section
329 of the Energy Policy and Conserva-
tion Act (42 U.S.C. 6299) and section 5 of
the Webb-Pomerene (Export Trade) Act
(15 U.S.C. 65) are specifically included
within this delegation of authority.

[77 FR 59305, Sept. 27, 2012]
§2.8 [Reserved]

§2.9 Rights of witnesses in investiga-
tions.

(a) Any person compelled to submit
data to the Commission or to testify in
a deposition or investigational hearing
shall be entitled to retain a copy or, on
payment of lawfully prescribed costs,
procure a copy of any document sub-
mitted, and of any testimony as steno-
graphically recorded, except that in a
nonpublic hearing the witness may for
good cause be limited to inspection of
the official transcript of the testimony.
Upon completion of transcription of
the testimony, the witness shall be of-
fered an opportunity to read the tran-
script. Any changes by the witness
shall be entered and identified upon the
transcript by the hearing official, to-
gether with a statement of the reasons
given by the witness for requesting
such changes. After the changes are en-
tered, the transcript shall be signed by
the witness unless the witness cannot
be found, is ill and unavailable, waives
in writing his or her right to sign, or
refuses to sign. If the transcript is not
signed by the witness within 30 days of
having been afforded a reasonable op-
portunity to review it, the hearing offi-
cial shall sign the transcript and state
on the hearing record the fact of the
waiver, illness, absence of the witness,
or the refusal to sign, together with
any reasons given for the failure to
sign, as prescribed by section
20(c)(14)(E)(ii) of the Federal Trade
Commission Act.

(b) Any witness compelled to appear
in person in a deposition or investiga-
tional hearing may be accompanied,
represented, and advised by counsel, as
follows:



Federal Trade Commission

(1) In depositions or investigational
hearings conducted pursuant to section
9 of the Federal Trade Commission Act,
counsel may not consult with the wit-
ness while a question directed to a wit-
ness is pending, except with respect to
issues involving protected status.

(2) Any objection during a deposition
or investigational hearing shall be
stated concisely on the hearing record
in a nonargumentative and nonsugges-
tive manner. Neither the witness nor
counsel shall otherwise object or refuse
to answer any question. Following an
objection, the examination shall pro-
ceed and the testimony shall be taken,
except for testimony requiring the wit-
ness to divulge information protected
by the claim of protected status. Coun-
sel may instruct a witness not to an-
swer only when necessary to preserve a
claim of protected status.

(3) The hearing official may elect to
recess the deposition or investigational
hearing and reconvene the deposition
or hearing at a later date to continue a
course of inquiry interrupted by any
objection made under paragraph (b)(1)
or (2) of this section. The hearing offi-
cial shall provide written notice of the
date of the reconvened deposition or
hearing to the witness, which may be
in the form of an email or facsimile.
Failure to reappear or to file a petition
to limit or quash in accordance with
§2.10 of this part shall constitute non-
compliance with Commission compul-
sory process for the purposes of a Com-
mission enforcement action under §2.13
of this part.

(4) In depositions or investigational
hearings, immediately following the
examination of a witness by the hear-
ing official, the witness or his or her
counsel may on the hearing record re-
quest that the hearing official permit
the witness to clarify any answers. The
grant or denial of such request shall be
within the discretion of the hearing of-
ficial and would ordinarily be granted
except for good cause stated and ex-
plained on the hearing record, and with
an opportunity for counsel to under-
take to correct the expressed concerns
of the hearing official or otherwise to
reply.

(5) The hearing official shall conduct
the deposition or investigational hear-
ing in a manner that avoids unneces-
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sary delay, and prevents and restrains
disorderly or obstructionist conduct.
The hearing official shall, where appro-
priate, report pursuant to §4.1(e) of
this chapter any instance where an at-
torney, in the course of the deposition
or hearing, has allegedly refused to
comply with his or her directions, or
has allegedly engaged in conduct ad-
dressed in §4.1(e). The Commission may
take any action as circumstances may
warrant under §4.1(e) of this chapter.

[77 FR 59307, Sept. 27, 2012]

§2.10 Petitions to limit or quash Com-
mission compulsory process.

(a) In general. (1) Petitions. Any peti-
tion to limit or quash any compulsory
process shall be filed with the Sec-
retary within 20 days after service of
the Commission compulsory process or,
if the return date is less than 20 days
after service, prior to the return date.
Such petition shall set forth all asser-
tions of protected status or other fac-
tual and legal objections to the Com-
mission compulsory process, including
all appropriate arguments, affidavits,
and other supporting documentation.
Such petition shall not exceed 5,000
words, including all headings, foot-
notes, and quotations, but excluding
the cover, table of contents, table of
authorities, glossaries, copies of the
compulsory process order or excerpts
thereof, appendices containing only
sections of statutes or regulations, the
statement required by paragraph (a)(2)
of this section, and affidavits and other
supporting documentation. Petitions
to limit or quash that fail to comply
with these provisions shall be rejected
by the Secretary pursuant to §4.2(g) of
this chapter.

(2) Statement. Each petition filed pur-
suant to paragraph (a)(1) of this section
shall be accompanied by a signed sepa-
rate statement representing that coun-
sel for the petitioner has conferred
with Commission staff pursuant to
§2.7(k) of this part in an effort in good
faith to resolve by agreement the
issues raised by the petition and has
been unable to reach such an agree-
ment. If some of the issues in con-
troversy have been resolved by agree-
ment, the statement shall, in a non-
argumentative manner, specify the



		Superintendent of Documents
	2016-07-07T00:04:06-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




