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that individual of any document per-
taining to the proceeding other than a 
complaint shall be deemed service upon 
the party. However, service of those 
documents specified in paragraph (a)(1) 
of this section shall first be attempted 
in accordance with the provision of 
paragraphs (a)(1) (i), (ii), and (iii) of 
this section. 

(b) By other parties. Service of docu-
ments by parties other than the Com-
mission shall be by delivering copies 
thereof as follows: Upon the Commis-
sion, by personal delivery (including 
delivery by courier) or delivery by 
first-class mail to the Office of the Sec-
retary of the Commission and, in adju-
dicative proceedings under the Com-
mission’s Rules of Practice, 16 CFR 
part 3, to the lead complaint counsel, 
the Assistant Director in the Bureau of 
Competition, the Associate Director in 
the Bureau of Consumer Protection, or 
the Director of the Regional Office of 
complaint counsel, with a copy to the 
Administrative Law Judge. Upon a 
party other than the Commission or 
Commission counsel, service shall be 
by personal delivery (including deliv-
ery by courier) or delivery by first- 
class mail with a copy to the Adminis-
trative Law Judge. If the party is an 
individual or partnership, delivery 
shall be to such individual or a member 
of the partnership; if a corporation or 
unincorporated association, to an offi-
cer or agent authorized to accept serv-
ice of process therefor. Personal serv-
ice includes handling the document to 
be served to the individual, partner, of-
ficer, or agent; leaving it at his or her 
office with a person in charge thereof; 
or, if there is no one in charge or if the 
office is closed or if the party has no 
office, leaving it at his or her dwelling 
house or usual place of abode with 
some person of suitable age and discre-
tion then residing therein. Documents 
served in adjudicative proceedings 
under part 3 of the Commission’s Rules 
of Practice shall be deemed served on 
the day of personal service or the day 
of mailing. All other documents shall 
be deemed served on the day of per-
sonal service or on the day of delivery 
by the Post Office. 

(c) Proof of service. In an adjudicative 
proceeding under the Commission’s 
Rules of Practice, 16 CFR part 3, papers 

presented for filing shall contain proof 
of service in the form of a statement of 
the date and manner of service and of 
the names of the persons served, cer-
tified by the person who made service. 
Proof of service must appear on or be 
affixed to the papers filed. 

[50 FR 28097, July 10, 1985, as amended at 66 
FR 17633, Apr. 3, 2001; 66 FR 20527, Apr. 23, 
2001] 

§ 4.5 Fees. 
(a) Deponents and witnesses. Any per-

son compelled to appear in person in 
response to subpoena shall be paid the 
same fees and mileage as are paid wit-
nesses in the courts of the United 
States. 

(b) Presiding officers. Officers before 
whom depositions are taken shall be 
entitled to the same fees as are paid for 
like services in the courts of the 
United States. 

(c) Responsibility. The fees and mile-
age referred to in this section shall be 
paid by the party at whose instance de-
ponents or witnesses appear. 

[32 FR 8456, June 13, 1967] 

§ 4.6 Cooperation with other agencies. 
It is the policy of the Commission to 

cooperate with other governmental 
agencies to avoid unnecessary overlap-
ping or duplication of regulatory func-
tions. 

[32 FR 8456, June 13, 1967] 

§ 4.7 Ex parte communications. 
(a) Definitions. For purposes of this 

section, ex parte communication means 
an oral or written communication not 
on the public record with respect to 
which reasonable prior notice to all 
parties is not given, but it shall not in-
clude requests for status reports on any 
matter or proceeding. 

(b) Prohibited ex parte communications. 
While a proceeding is in adjudicative 
status within the Commission, except 
to the extent required for the disposi-
tion of ex parte matters as authorized 
by law: 

(1) No person not employed by the 
Commission, and no employee or agent 
of the Commission who performs inves-
tigative or prosecuting functions in ad-
judicative proceedings, shall make or 
knowingly cause to be made to any 
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member of the Commission, or to the 
Administrative Law Judge, or to any 
other employee who is or who reason-
ably may be expected to be involved in 
the decisional process in the pro-
ceeding, an ex parte communciation 
relevant to the merits of that or a fac-
tually related proceeding; and 

(2) No member of the Commission, 
the Administrative Law Judge, or any 
other employee who is or who reason-
ably may be expected to be involved in 
the decisional process in the pro-
ceeding, shall make or knowingly 
cause to be made to any person not em-
ployed by the Commission, or to any 
employee or agent of the Commission 
who performs investigative or pros-
ecuting functions in adjudicative pro-
ceedings, an ex parte communication 
relevant to the merits of that or a fac-
tually related proceeding. 

(c) Procedures. A Commissioner, the 
Administrative Law Judge or any 
other employee who is or who may rea-
sonably be expected to be involved in 
the decisional process who receives or 
who make or knowingly causes to be 
made, a communication prohibited by 
paragraph (b) of this section shall 
promptly provide to the Secretary of 
the Commission: 

(1) All such written communications; 
(2) Memoranda stating the substance 

of and circumstances of all such oral 
communications; and 

(3) All written responses, and memo-
randa stating the substance of all oral 
responses, to the materials described in 
paragraphs (c) (1) and (2) of this sec-
tion. The Secretary shall make rel-
evant portions of any such materials 
part of the public record of the Com-
mission, pursuant to § 4.9, and place 
them in the docket binder of the pro-
ceeding to which it pertains, but they 
will not be considered by the Commis-
sion as part of the record for purposes 
of decision unless introduced into evi-
dence in the proceeding. The Secretary 
shall also send copies of the materials 
to or otherwise notify all parties to the 
proceeding. 

(d) Sanctions. (1) Upon receipt of an ex 
parte communication knowingly made 
or knowingly caused to be made by a 
party and prohibited by paragraph (b) 
of this section, the Commission, Ad-
ministrative Law Judge, or other em-

ployee presiding over the proceeding 
may, to the extent consistent with the 
interests of justice and the policy of 
the underlying statutes administered 
by the Commission, require the party 
to show cause why his claim or interest 
in the proceeding should not be dis-
missed, denied, disregarded, or other-
wise adversely affected on account of 
such violation. The Commission may 
take such action as it considers appro-
priate, including but not limited to, ac-
tion under § 4.1(e)(2) and 5 U.S.C. 556(d). 

(2) A person, not a party to the pro-
ceeding who knowingly makes or 
causes to be made an ex parte commu-
nication prohibited by paragraph (b) of 
this section shall be subject to all sanc-
tions provided herein if he subse-
quently becomes a party to the pro-
ceeding. 

(e) The prohibitions of this section 
shall apply in an adjudicative pro-
ceeding from the time the Commission 
votes to issue a complaint pursuant to 
§ 3.11, to conduct adjudicative hearings 
pursuant to § 3.13, or to issue an order 
to show cause pursuant to § 3.72(b), or 
from the time an order by a U.S. court 
of appeals remanding a Commission de-
cision and order for further proceedings 
becomes effective, until the time the 
Commission votes to enter its decision 
in the proceeding and the time per-
mitted by § 3.55 to seek reconsideration 
of that decision has elapsed. For pur-
poses of this section, an order of re-
mand by a U.S. court of appeals shall 
be deemed to become effective when 
the Commission determines not to file 
a petition for a writ of certiorari, or 
when the time for filing such a petition 
has expired without a petition having 
been filed, or when such a petition has 
been denied. If a petition for reconsid-
eration of a Commission decision is 
filed pursuant to § 3.55, the provisions 
of this section shall apply until the 
time the Commission votes to enter an 
order disposing of the petition. In addi-
tion, the prohibitions of this section 
shall apply with respect to communica-
tions concerning an application for 
stay filed with the Commission pursu-
ant to § 3.56 from the time that the ap-
plication is filed until its disposition. 
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(f) The prohibitions of paragraph (b) 
of this section do not apply to a com-
munication occasioned by and con-
cerning a nonadjudicative function of 
the Commission, including such func-
tions as the initiation, conduct, or dis-
position of a separate investigation, 
the issuance of a complaint, or the ini-
tiation of a rulemaking or other pro-
ceeding, whether or not it involves a 
party already in an adjudicative pro-
ceeding; preparations for judicial re-
view of a Commission order; a pro-
ceeding outside the scope of § 3.2, in-
cluding a matter in state or federal 
court or before another governmental 
agency; a nonadjudicative function of 
the Commission, including but not lim-
ited to an obligation under § 4.11 or a 
communication with Congress; or the 
disposition of a consent settlement 
under § 3.25 concerning some or all of 
the charges involved in a complaint 
and executed by some or all respond-
ents. The Commission, at its discretion 
and under such restrictions as it may 
deem appropriate, may disclose to the 
public or to respondent(s) in a pending 
adjudicative proceeding a communica-
tion made exempt by this paragraph 
from the prohibitions of paragraph (b) 
of this section, however, when the 
Commission determines that the inter-
ests of justice would be served by the 
disclosure. The prohibitions of para-
graph (b) of this section also do not 
apply to a communication between any 
member of the Commission, the Ad-
ministrative Law Judge, or any other 
employee who is or who reasonably 
may be expected to be involved in the 
decisional process, and any employee 
who has been directed by the Commis-
sion or requested by an individual 
Commissioner or Administrative Law 
Judge to assist in the decision of the 
adjudicative proceeding. Such em-
ployee shall not, however, have per-
formed an investigative or prosecuting 
function in that or a factually related 
proceeding. 

[42 FR 43974, Sept. 1, 1977, as amended at 44 
FR 40637, July 12, 1979; 46 FR 32435, June 23, 
1981; 50 FR 53306, Dec. 31, 1985; 51 FR 36802, 
Oct. 16, 1986; 57 FR 10805, Mar. 31, 1992; 60 FR 
37748, July 21, 1995; 60 FR 67325, Dec. 29, 1995] 

§ 4.8 Costs for obtaining Commission 
records. 

(a) Definitions. For the purpose of this 
section: 

(1) The term search includes all time 
spent looking, manually or by auto-
mated means, for material that is re-
sponsive to a request, including page- 
by-page or line-by-line identification of 
material within documents. 

(2) The term duplication refers to the 
process of making a copy of a docu-
ment for the purpose of releasing that 
document in response to a request for 
Commission records. Such copies can 
take the form of paper copy, 
microform, audio-visual materials, or 
machine readable documentation such 
as magnetic tape or computer disc. For 
copies prepared by computer and then 
saved to a computer disc, the Commis-
sion charges the direct costs, including 
operator time, of production of the disc 
or other output format. Where paper 
documents must be scanned in order to 
comply with a requester’s preference to 
receive the records in an electronic for-
mat, the requester shall pay the direct 
costs associated with scanning those 
materials. As set out in § 4.8(b), certain 
requesters do not pay for direct costs 
associated with duplicating the first 
100 pages. 

(3) The term review refers to the ex-
amination of documents located in re-
sponse to a request to determine 
whether any portion of such documents 
may be withheld, and the redaction or 
other processing of documents for dis-
closure. Review costs are recoverable 
from commercial use requesters even if 
a record ultimately is not disclosed. 
Review time includes time spent con-
sidering formal objections to disclosure 
made by a business submitter but does 
not include time spent resolving gen-
eral legal or policy issues regarding the 
release of the document. 

(4) The term direct costs means ex-
penditures that the Commission actu-
ally incurs in processing requests. Di-
rect costs include the salary of the em-
ployee performing work (the basic rate 
of pay for the employee plus 16 percent 
of that rate to cover benefits) and the 
cost of operating duplicating machin-
ery. Not included in direct costs are 
overhead expenses such as costs of doc-
ument review facilities or the costs of 
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