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privileges as a floor broker or floor
trader, respectively, by any contract
market or swap execution facility
where such person held such privileges
within the preceding sixty days, such
registration as a floor broker or floor
trader, respectively, shall be deemed to
continue and no new Form 7-R, Form
8-R or Form 3-R record of a change to
Form 7-R or Form 8-R need be filed
solely on the basis of the resumption of
trading privileges. A floor broker or
floor trader is prohibited from engag-
ing in activities requiring registration
under the Act or from representing
such person to be a registrant under
the Act or the representative or agent
of any registrant during the pendency
of any suspension of such registration
or of all such trading privileges. Each
contract market and swap execution
facility that has granted trading privi-
leges to a person who is registered, or
has applied for registration, as a floor
broker or floor trader, must provide
notice in accordance with §3.31(d) after
such person’s trading privileges on
such contract market or swap execu-
tion facility have ceased.

(c) Ezxceptions. A registered floor
broker need not also register as a floor
trader in order to engage in activity as
a floor trader.

[77 FR 51905, Aug. 28, 2012]

§3.12 Registration of associated per-
sons of futures commission mer-
chants, retail foreign exchange
dealers, introducing brokers, com-
modity trading advisors, commodity
pool operators and leverage trans-
action merchants.

(a) Registration required. It shall be
unlawful for any person to be associ-
ated with a futures commission mer-
chant, retail foreign exchange dealer,
introducing broker, commodity trading
advisor, commodity pool operator or
leverage transaction merchant as an
associated person unless that person
shall have registered under the Act as
an associated person of that sponsoring
futures commission merchant, retail
foreign exchange dealer, introducing
broker, commodity trading advisor,
commodity pool operator or leverage
transaction merchant in accordance
with the procedures in paragraphs (c),
(d), (f), or (i), of this section or is ex-
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empt from such registration pursuant
to paragraph (h) of this section.

(b) Duration of registration. A person
registered in accordance with para-
graphs (c), (d), (f), or (i) of this section
and whose registration has not been re-
voked will continue to be so registered
until the revocation or withdrawal of
the registration of each of the reg-
istrant’s sponsors, or until the ces-
sation of the association of the reg-
istrant with each of the registrant’s
sponsors. Such person will be prohib-
ited from engaging in activities requir-
ing registration under the Act or from
representing himself or herself to be a
registrant under the Act or the rep-
resentative or agent of any registrant
during the pendency of any suspension
of his or her registration, or his or her
sponsor’s registration. Each of the reg-
istrant’s sponsors must file a notice in
accordance with §3.31(c) reporting the
termination of the association of the
associated person.

(c) Application for registration. Except
as otherwise provided in paragraphs
(d), (f), and (i) of this section, applica-
tion for registration as an associated
person in any capacity must be on
Form 8-R, completed and filed in ac-
cordance with the instructions thereto.

(1) No person will be registered as an
associated person in accordance with
this paragraph (c) unless a person duly
authorized by the sponsor certifies
that:

(i) It is the intention of the sponsor
to hire or otherwise employ the appli-
cant as an associated person and that
it will do so within thirty days after
the receipt of the notification provided
in accordance with paragraph (c)(4) of
this section and that the applicant will
not be permitted to engage in any ac-
tivity requiring registration as an as-
sociated person until the applicant is
registered as such in accordance with
this section;

(ii) The sponsor has verified the in-
formation supplied by the applicant in
response to the questions on Form 8-R
which relate to the applicant’s edu-
cation and employment history during
the preceding three years.

(iii) To the best of the sponsor’s
knowledge, information, and belief, all
of the publicly available information
supplied by the applicant on Form 8-R
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is accurate and complete: Provided,
That it is unlawful for the sponsor to
make the certification required by this
paragraph (¢)(1)(iii) if the sponsor knew
or should have known that any of that
information is not accurate and com-
plete; and

(2) The certification required by
paragraph (c)(1) of this section must be
submitted concurrently with the Form
8-R.

(3) Each Form 8-R filed in accordance
with the requirements of paragraph (c)
of this section must be accompanied by
the fingerprints of the applicant on a
fingerprint card provided for that pur-
pose by the National Futures Associa-
tion.

(4) When the Commission or the Na-
tional Futures Association determines
that an applicant for registration as an
associated person is not unfit for such
registration, it will notify the sponsor
that has made the certifications re-
quired by paragraph (c)(1) of this sec-
tion that the applicant’s registration
as an associated person is granted con-
tingent upon the sponsor hiring or oth-
erwise employing the applicant as such
within thirty days.

(d) Special temporary licensing and reg-
istration procedures for certain persons—
(1) Registration terminated within the
preceding 60 days. Except as otherwise
provided in paragraphs (f) and (i) of
this section, any person whose reg-
istration as an associated person in
any capacity has terminated within
the preceding 60 days and who becomes
associated with a new sponsor will be
granted a temporary license to act in
the capacity of an associated person of
such sponsor upon filing by that spon-
sor with the National Futures Associa-
tion a Form 8-R, completed in accord-
ance with the instructions thereto and,
if applicable, a Supplemental Sponsor
Certification Statement filed on behalf
of the new sponsor (who must meet the
requirements set forth in
§3.60(b)(2)(1)(A) and (B)) stating that
the new sponsor will supervise the ap-
plicant in accordance with conditions
identical to those agreed to by the pre-
vious sponsor, which includes certifi-
cations stating:

(i) That such person has been hired or
is otherwise employed by that sponsor;
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(ii) That such person’s registration as
an associated person in any capacity is
not suspended or revoked;

(iii) That such person is eligible to be
registered or temporarily licensed in
accordance with this paragraph (d);

(iv) Whether there is a pending adju-
dicatory proceeding under sections 6(c),
6(d), 6¢, 6d, 8a or 9 of the Act or §3.55,
§3.56 or §3.60 or if, within the preceding
12 months, the Commission has per-
mitted the withdrawal of an applica-
tion for registration in any capacity
after instituting the procedures pro-
vided in §3.51 and, if so, that the spon-
sor has been given a copy of the notice
of the institution of a proceeding in
connection therewith; and

(v) That the sponsor has received a
copy of the notice of the institution of
a proceeding if the applicant has cer-
tified, in accordance with paragraph
(d)()(@@v) of this section, that there is a
proceeding pending against the appli-
cant as described in that paragraph or
that the Commission has permitted the
withdrawal of an application for reg-
istration as described in that para-
graph.

(2) Any temporary license granted
pursuant to paragraph (d)(1) of this sec-
tion shall be terminated immediately
upon notice to the sponsor of the per-
son granted the temporary license
that, within 20 days following the date
the temporary license was issued, the
National Futures Association has not
received the applicant’s fingerprints.

(3) A temporary license received in
accordance with paragraph (d)(1) of
this section shall be subject to the pro-
visions of §§3.42 and 3.43.

(4) The certifications permitted by
paragraphs (d)(1)(i) and (v) of this sec-
tion must be filed by a person duly au-
thorized by the sponsor. The certifi-
cations permitted by paragraphs
(d)(1)(i)—(iv) must be filed by the appli-
cant for registration as an associated
person.

(e) Retention of records. The sponsor
must retain in accordance with §1.31 of
this chapter such records as are nec-
essary to support the certifications re-
quired by this section.

(f) Reporting of dual and multiple asso-
ciations. (1)(i) Except as otherwise pro-
vided in paragraph (f)(4) of this section,
a person who is already registered as
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an associated person in any capacity
whose registration is not subject to
conditions or restrictions may become
associated as an associated person with
another sponsor if the new sponsor
(who must meet the requirements set
forth in §3.60(b)(2)(i) (A) and (B)) files
with the National Futures Association
a Form 8-R in accordance with the in-
structions thereto.

(ii) NFA shall notify each sponsor of
the associated person that the associ-
ated person has applied to become asso-
ciated with another sponsor.

(iii) BEach sponsor of the associated
person shall supervise that associated
person and each sponsor is jointly and
severally responsible for the conduct of
the associated person with respect to
the:

(A) Solicitation or acceptance of cus-
tomers’ orders,

(B) Solicitation of funds, securities,
or property for a participation in a
commodity pool,

(C) Solicitation of a client’s or pro-
spective client’s discretionary account,

(D) Solicitation or acceptance of le-
verage customers’ orders for leverage
transactions, and

(BE) Associated person’s supervision of
any person or persons engaged in any
of the foregoing solicitations or accept-
ances, with respect to any customers
common to it and any other futures
commission merchant, retail foreign
exchange dealer, introducing broker,
commodity trading advisor, com-
modity pool operator, or leverage
transaction merchant with which the
associated person is associated.

(2) Upon receipt by the National Fu-
tures Association of a Form 8-R filed in
accordance with paragraph (f)(1) of this
section from an associated person, the
associated person named therein shall
be registered as an associated person of
the new sponsor.

(3) A person who is simultaneously
associated with more than one sponsor
in accordance with the provisions of
paragraphs (f)(1) and (f)(2) of this sec-
tion shall be required, upon receipt of
notice from the National Futures Asso-
ciation, to file with the National Fu-
tures Association his fingerprints on a
fingerprint card provided by the Na-
tional Futures Association for that
purpose as well as such other informa-
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tion as the National Futures Associa-
tion may require. The National Fu-
tures Association may require such a
filing every two years, or at such
greater period of time as the National
Futures Association may deem appro-
priate, after the associated person has
become associated with a new sponsor
in accordance with the requirements of
paragraphs (f)(1) and (f)(2) of this sec-
tion.

(4) If a person is associated with a fu-
tures commission merchant, with a re-
tail foreign exchange dealer, or with an
introducing broker and he directs cus-
tomers seeking a managed account to
use the services of a commodity trad-
ing advisor(s) approved by the futures
commission merchant, retail foreign
exchange dealer or introducing broker
and all such customers’ accounts solic-
ited or accepted by the associated per-
son are carried by the futures commis-
sion merchant, retail foreign exchange
dealer or introduced by the introducing
broker with which the associated per-
son is associated, such a person shall
be deemed to be associated solely with
the futures commission merchant, re-
tail foreign exchange dealer or intro-
ducing broker and may not also reg-
ister as an associated person of the
commodity trading advisor(s).

(5)(1)(A) A person who is already reg-
istered as an associated person in any
capacity whose registration is not sub-
ject to conditions or restrictions may
become associated as an associated
person of a swap dealer or major swap
participant if the swap dealer or major
swap participant meets the require-
ments set forth in §3.60(b)(2)(1)(A).

(B) A person who is already associ-
ated as an associated person of a swap
dealer or major swap participant may
become registered as an associated per-
son of a futures commission merchant,
retail foreign exchange dealer, intro-
ducing broker, commodity trading ad-
visor, commodity pool operator, or le-
verage transaction merchant if the fu-
tures commission merchant, retail for-
eign exchange dealer, introducing
broker, commodity trading advisor,
commodity pool operator, or leverage
transaction merchant with which the
person intends to associate meets the
requirements set forth in
§3.60(b)(2)(1)(A) and (B).

193



§3.12

(ii) BEach sponsor and each swap deal-
er and/or major swap participant with
whom the person is associated shall su-
pervise that associated person, and
each sponsor and each swap dealer and/
or major swap participant is jointly
and severally responsible for the con-
duct of the associated person with re-
spect to the:

(A) Solicitation or acceptance of cus-
tomer orders,

(B) Solicitation of funds, securities
or property for a participation in a
commodity pool,

(C) Solicitation of a client’s or pro-
spective client’s discretionary account,

(D) Solicitation or acceptance of le-
verage customers’ orders for leverage
transactions,

(E) Solicitation or acceptance of
swaps, and

(F) Associated person’s supervision of
any person or persons engaged in any
of the foregoing solicitations or accept-
ances, with respect to any customers
common to it and any futures commis-
sion merchant, retail foreign exchange
dealer, introducing broker, commodity
trading advisor, commodity pool oper-
ator, leverage transaction merchant,
swap dealer, or major swap participant
with which the associated person is as-
sociated.

(g) Petitions for exemption. Any person
adversely affected by the operation of
this section may file a petition with
the Secretary of the Commission,
which petition must set forth with par-
ticularity the reasons why that person
believes that an applicant should be ex-
empted from the requirements of this
section and why such an exemption
would not be contrary to the public in-
terest and the purposes of the provision
from which exemption is sought. The
petition will be granted or denied by
the Commission on the basis of the pa-
pers filed. The Commission may grant
such a petition if it finds that the ex-
emption is not contrary to the public
interest and the purposes of the provi-
sion from which exemption is sought.
The petition may be granted subject to
such terms and conditions as the Com-
mission may find appropriate.

(h) Ezxemption from registration. (1) A
person is not required to register as an
associated person in any capacity if
that person is:
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(i) Registered under the Act as a fu-
tures commission merchant, retail for-
eign exchange dealer, swap dealer,
major swap participant, floor broker,
or as an introducing broker;

(ii) Engaged in the solicitation of
funds, securities, or property for a par-
ticipation in a commodity pool, or the
supervision of any person or persons so
engaged, pursuant to registration with
the Financial Industry Regulatory Au-
thority as a registered representative,
registered principal, limited represent-
ative or limited principal, and that
person does not engage in any other ac-
tivity subject to regulation by the
Commission;

(iii) The chief operating officer, gen-
eral partner or other person in the su-
pervisory chain-of-command, provided
the futures commission merchant, re-
tail foreign exchange dealer, intro-
ducing broker, commodity trading ad-
visor, commodity pool operator, or le-
verage transaction merchant engages
in commodity interest related activity
for customers as no more than ten per-
cent of its total revenue on an annual
basis, the firm is not subject to a pend-
ing proceeding brought by the Commis-
sion or a self-regulatory organization
alleging fraud or failure to supervise,
and has not been found in such a pro-
ceeding to have committed fraud or
failed to supervise, as required by the
Act, the rules promulgated thereunder
or the rules of a self-regulatory organi-
zation, the person for whom exemption
is sought and the person designated in
accordance with paragraphs
(h)(1)({ii)(C) or (h)(1)(iii)(D) of this sec-
tion are listed as principals of the firm,
the fitness examination conducted by
the National Futures Association with
respect to these persons discloses no
derogatory information that would dis-
qualify any of such persons as a prin-
cipal or as an associated person, and
the firm files with the National Fu-
tures Association corporate or partner-
ship resolutions stating that:

(A) Such supervisory person is not
authorized to:

(I) Solicit or accept customers’, re-
tail forex customers’, or leverage cus-
tomers’ orders,

(2) Solicit a client’s or prospective
client’s discretionary account,
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(3) Solicit funds, securities or prop-
erty for a participation in a commodity
pool, or

(4) Exercise any line supervisory au-
thority over those persons so engaged;

(B) Such supervisory person has no
authority with respect to hiring, firing
or other personnel matters involving
persons engaged in activities subject to
regulation under the Act;

(C) Another person (or persons) des-
ignated therein, who is registered as an
associated person(s) or who has applied
for registration as an associated per-
son(s) and is not subject to a pending
proceeding brought by the Commission
or a self-regulatory organization alleg-
ing fraud or failure to supervise, and
has not been found in such a pro-
ceeding to have committed fraud or
failed to supervise, as required by the
Act, the rules promulgated thereunder
or the rules of a self-regulatory organi-
zation, holds and exercises full and
final supervisory authority, including
authority to hire and fire personnel,
over the customer commodity interest
related activities of the firm; and

(D) If the person (or persons) so des-
ignated in accordance with paragraph
(h)(1)({ii)(C) of this section ceases to
have the authority referred to therein,
the firm will notify the National Fu-
tures Association within twenty days
of such occurrence by means of a subse-
quent resolution which resolution must
also include the name of another asso-
ciated person (or persons) who has been
vested with full supervisory authority,
including authority to hire and fire
personnel, over the customer com-
modity interest related activities of
the firm in the event that all of those
previously designated in accordance
with paragraph (h)(1)(iii)(C) of this sec-
tion have been relieved of such author-
ity. Subsequent changes in supervisory
authority shall be reported in the same
manner; or

(iv) Engaged in any activity as an as-
sociated person, as defined in §1.3(aa)
of this chapter, from a location outside
the United States, its territories or
possessions, and limits such activities
to customers located outside the
United States, its territories or posses-
sions.

(2) A person is not required to reg-
ister as an associated person of a com-
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modity trading advisor if that person
is:
(i) Registered as a commodity trad-
ing advisor, if that person is associated
with a commodity trading advisor; or

(ii) Exempt from registration as a
commodity trading advisor pursuant to
the provisions of §4.14(a)(1), §4.14(a)(2)
or §4.14(a) (8) of this chapter or is asso-
ciated with a person who is so exempt
from registration: Provided, That the
provisions of paragraph (h)(2)(ii) of this
section shall not apply to the solicita-
tion of a client’s or prospective client’s
discretionary account, or the super-
vision of any person or persons so en-
gaged, by, for or on behalf of a com-
modity trading advisor which is:

(A) Not exempt from registration
pursuant to the provisions of
§4.14(a)(1), §4.14(a)(2) or §4.14(a)(8) of
this chapter or

(B) Registered as a commodity trad-
ing advisor notwithstanding the avail-
ability of that exemption.

(3) A person is not required to reg-
ister as an associated person of a com-
modity pool operator if that person is:

(i) Registered as a commodity pool
operator, if that person is associated
with a commodity pool operator;

(ii) Exempt from registration as a
commodity pool operator pursuant to
the provisions of §4.13 of this chapter
or is associated with a person who is so
exempt from registration: Provided,
That the provisions of paragraph
(h)(3)(ii) of this section shall not apply
to the solicitation of funds, securities,
or property for a participation in a
commodity pool, or the supervision of
any person or persons so engaged, by,
for, or on behalf of a commodity pool
operator which is

(A) Not exempt from registration
pursuant to the provisions of §4.13 of
this chapter or

(B) Registered as a commodity pool
operator notwithstanding the avail-
ability of that exemption; or

(iii) Where a commodity pool is oper-
ated or to be operated by two or more
commodity pool operators, registered
as an associated person of one of the
pool operators of the commodity pool
in accordance with the provisions of
paragraphs (c), (d), (f), or (i) of this sec-
tion: Provided, That each such com-
modity pool operator shall be jointly
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and severally liable for the conduct of
that associated person in the solicita-
tion of funds, securities, or property
for participation in the commodity
pool, or the supervision of any person
or persons so engaged, regardless of
whether that associated person is reg-
istered as an associated person of each
such commodity pool operator.

(1) Special registration or temporary li-
censing procedures when previous Spon-
sor’s registration ceases. (1) Any person
whose registration as an associated
person in any capacity was not subject
to conditions or restrictions, and was
terminated within the preceding sixty
days because the previous sponsor’s
registration was revoked or withdrawn,
and who becomes associated with a new
sponsor, will be registered as an associ-
ated person of such new sponsor upon
the mailing by that new sponsor to the
National Futures Association of writ-
ten certifications stating:

(i) That such person has been hired or
is otherwise employed by that sponsor;

(ii) That such person’s registration as
an associated person in any capacity is
not suspended or revoked;

(iii) That such person is eligible to be
registered in accordance with para-
graph (i) of this section;

(iv) Whether there is a pending adju-
dicatory proceeding under sections 6(c),
6(d), 6¢, 6d, 8a or 9 of the Act or §3.55,
3.56 or 3.60 or if, within the preceding
twelve months, the Commission has
permitted the withdrawal of an appli-
cation for registration in any capacity
after instituting the procedures pro-
vided in §3.51 and, if so, that the spon-
sor has been given a copy of the notice
of the institution of a proceeding in
connection therewith;

(v) That the new sponsor has received
a copy of the notice of the institution
of a proceeding if the applicant for reg-
istration has certified, in accordance
with paragraph (i)(1)(iv) of this section,
that there is a proceeding pending
against the applicant as described in
that paragraph or that the Commission
has permitted the withdrawal of an ap-
plication for registration as described
in that paragraph; and

(vi) That the new sponsor will be re-
sponsible for supervising all activities
of the person in connection with the
sponsor’s business as a registrant under
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the Act. Provided, however, That if such
person’s prior registration as an associ-
ated person was subject to conditions
or restrictions, the new sponsor (who
must meet the requirements set forth
in §3.60(b)(2)(1) (A) and (B) of this part)
must also file a signed Supplemental
Sponsor Certification Statement that
contains conditions identical to those
agreed to by the original sponsor and,
in such case, the person will be granted
a temporary license, subject to the pro-
visions of §§3.41, 3.42 and 3.43 of this
part.

(2) The certifications required by
paragraphs A 3G, @A) (v), and
(1)(1)(vi) of this section must be signed
and dated by an officer, if the sponsor
is a corporation, a general partner, if a
partnership, or the proprietor, if a sole
proprietorship. The certifications re-
quired by paragraphs (i)(1)(ii)-(iv) of
this section must be signed and dated
by the applicant for registration as an
associated person.

(3) A person who is registered in ac-
cordance with the provisions of para-
graph (i)(1) of this section shall be re-
quired, upon receipt of notice from the
National Futures Association, to file
with the National Futures Association
his fingerprints on a fingerprint card
provided by the National Futures Asso-
ciation for that purpose as well as such
other information as the National Fu-
tures Association may require. The Na-
tional Futures Association may require
such a filing every two years, or at
such greater period of time as the Na-
tional Futures Association may deem
appropriate, after the associated per-
son has become associated with a new
sponsor in connection with the require-
ments of paragraph (i)(1) of this sec-
tion.

(Approved by the Office of Management and
Budget under control number 3038-0023)

[45 FR 80491, Dec. 5, 1980]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §3.12, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.
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