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Attach as Exhibit GG policies and procedures implemented by the Applicant protect the privacy of any
and all swap information that the swap data repository receives from reporting entities.

Attach as Exhibit HH a description of safeguards, policies, and procedures implemented by the
Applicant to prevent the misappropriation or misuse of (a) any confidential information received by the
Applicant, including, but not limited to ““Section 8 Material” and “SDR Information,” as those terms
are defined in Commission Regulation §49.2, about a market participant or any of its customers; and/or
(c) intellectual property by Applicant or any person associated with the Applicant for their personal
benefit or the benefit of others.

Attach Exhibit IT policies and procedures implemented by the Applicant regarding its use of the SDR
information that it receives from a market participant, any registered entity, or any person for non-
commercial and/or commercial purposes.

Attach as Exhibit JJ procedures and a description of facilities of the Applicant for effectively resolving
disputes over the accuracy of the transaction data and positions that are recorded in the swap data
repository.

Attach as Exhibit KK policies and procedures relating to the Applicant’s calculation of positions.

Attach as Exhibit LL policies and procedures that are reasonably designed to prevent any provision in
a valid swap from being invalidated or modified through the procedures or operations of the Applicant.

Attach as Exhibit MM a plan to ensure that the transaction data and position data that are recorded in
the Applicant continue to be maintained after the Applicant withdraws from registration as a swap data
repository, which shall include procedures for transferring the transaction data and position data to the

Commission or its designee (including another registered swap data repository).
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Subpart A—Definitions and Clearing
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AUTHORITY: 7 U.S.C. 2(h) and T7a-1 as
amended by Pub. L. 111-203, 124 Stat. 1376.

SOURCE: 77 FR 44455, July 30, 2012, unless
otherwise noted.

Subpart A—Definitions and
Clearing Requirement

SOURCE: 77 FR 74335, Dec. 13, 2012, unless
otherwise noted.

§50.1 Definitions.

For the purposes of this part,

Business day means any day other
than a Saturday, Sunday, or legal holi-
day.

Day of execution means the calendar
day of the party to the swap that ends
latest, provided that if a swap is:

(1) Entered into after 4:00 p.m. in the
location of a party; or

(2) Entered into on a day that is not
a business day in the location of a
party, then such swap shall be deemed
to have been entered into by that party
on the immediately succeeding busi-
ness day of that party, and the day of
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execution shall be determined with ref-
erence to such business day.

§50.2 Treatment of swaps subject to a
clearing requirement.

(a) All persons executing a swap that:

(1) Is not subject to an exception
under section 2(h)(7) of the Act or
§50.50 of this part; and

(2) Is included in a class of swaps
identified in §50.4 of this part, shall
submit such swap to any eligible de-
rivatives clearing organization that ac-
cepts such swap for clearing as soon as
technologically practicable after exe-
cution, but in any event by the end of
the day of execution.

(b) Each person subject to the re-
quirements of paragraph (a) of this sec-
tion shall undertake reasonable efforts
to verify whether a swap is required to
be cleared.

(c) For purposes of paragraph (a) of
this section, persons that are not clear-
ing members of an eligible derivatives
clearing organization shall be deemed
to have complied with paragraph (a) of
this section upon submission of such
swap to a futures commission mer-
chant or clearing member of a deriva-
tives clearing organization, provided

§50.4

that submission occurs as soon as tech-
nologically practicable after execution,
but in any event by the end of the day
of execution.

§50.3 Notice to the public.

(a) In addition to its obligations
under §39.21(c)(1), each derivatives
clearing organization shall make pub-
licly available on its Web site a list of
all swaps that it will accept for clear-
ing and identify which swaps on the
list are required to be cleared under
section 2(h)(1) of the Act and this part.

(b) The Commission shall maintain a
current list of all swaps that are re-
quired to be cleared and all derivatives
clearing organizations that are eligible
to clear such swaps on its Web site.

§50.4 Classes of swaps required to be
cleared.

(a) Interest rate swaps. Swaps that
have the following specifications are
required to be cleared under section
2(h)(1) of the Act, and shall be cleared
pursuant to the rules of any deriva-
tives clearing organization eligible to
clear such swaps under §39.5(a) of this
chapter.

Specification Fixed-to-floating swap class
CUITENCY ..o U.S. dollar Euro (EUR) ...... Sterling (GBP) .. | Yen (JPY).
(USD).
Floating Rate Indexes ................... LIBOR ......ccc.... EURIBOR ......... LIBOR .............. LIBOR.
Stated Termination Date Range ... | 28 days to 50 28 days to 50 28 days to 50 28 days to 30
years. years. years. years.
Optionality ... No . No .. No .. No.
Dual Currencies .................. No . No .. No.
Conditional Notional Amounts ...... NO i [\ [o T No.
Specification Basis swap class
CUITENCY vt U.S. dollar Euro (EUR) ...... Sterling (GBP) .. | Yen (JPY).
(USD).
Floating Rate Indexes .........c......... LIBOR ....cccceovee EURIBOR ......... LIBOR .....ccccoue. LIBOR.
Stated Termination Date Range ... | 28 days to 50 28 days to 50 28 days to 50 28 days to 30
years. years. years. years.
Optionality ......ccccovrviniiiiiiiiiie NO oo NO o NO o No.
Dual Currencies .........cccccceevvrueunee. NO .o NO .o NO .o No.
Conditional Notional Amounts ...... NO .o NO .o NO .o No.
Specification Forward rate agreement class
CUITENCY oot U.S. dollar Euro (EUR) ...... Sterling (GBP) .. | Yen (JPY).
(USD).
Floating Rate Indexes ................... LIBOR .....ccccceee EURIBOR ......... LIBOR .....cccc.... LIBOR.
Stated Termination Date Range ... | 3 days to 3 3 days to 3 3 daysto 3 3 days to 3
years. years. years. years.
Optionality .......ccceeereeerieenenieieens No.
Dual Currencies No.
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6. Conditional Notional Amounts .. | NO ......c.ccccvvueuns ‘ NO oo ‘ NO o No.
Specification Overnight index swap class

CUITENCY oo U.S. dollar Euro (EUR) ...... Sterling (GBP).
(USD).

Floating Rate Indexes ................... FedFunds ......... EONIA .............. SONIA.

Stated Termination Date Range ... | 7 days to 2 7 days to 2 7 days to 2
years. years. years.

Optionality No ... No .. No.

Dual Currencies No No No.

Conditional Notional Amounts ...... NO it NO .ot No.

(b) Credit default swaps. Swaps that
have the following specifications are
required to be cleared under section
2(h)(1) of the Act, and shall be cleared

pursuant to the rules of any deriva-
tives clearing organization eligible to
clear such swaps under §39.5(a) of this
chapter.

Specification

North American untranched CDS indices class

Reference Entities
Region ...

Indices .

Tenor

Applicable Serie

Corporate.

North America.

CDX.NA.IG; CDX.NA.HY.

CDX.NA.IG: 3Y, 5Y, 7Y, 10Y; CDX.NA.HY: 5Y.

CDX.NA.IG 3Y: Series 15 and all subsequent Series, up to and in-
cluding the current Series.

CDX.NA.IG 5Y: Series 11 and all subsequent Series, up to and in-
cluding the current Series.

CDX.NA.IG 7Y: Series 8 and all subsequent Series, up to and includ-
ing the current Series.

CDX.NA.IG 10Y: Series 8 and all subsequent Series, up to and in-
cluding the current Series.

CDX.NA.HY 5Y: Series 11 and all subsequent Series, up to and in-
cluding the current Series.

Tranched ... No.
European untranched CDS indices class
Reference Entities Corporate.
Region ... Europe.
INQICES . iTraxx Europe.

Applicable Series

Tranched

iTraxx Europe Crossover.

iTraxx Europe HiVol.

iTraxx Europe: 5Y, 10Y.

iTraxx Europe Crossover: 5Y.

iTraxx Europe HiVol: 5Y.

iTraxx Europe 5Y: Series 10 and all subsequent Series, up to and in-
cluding the current Series.

iTraxx Europe 10Y: Series 7 and all subsequent Series, up to and in-
cluding the current Series.

iTraxx Europe Crossover 5Y: Series 10 and all subsequent Series, up
to and including the current Series.

iTraxx Europe HiVol 5Y: Series 10 and all subsequent Series, up to
and including the current Series.

No.

§50.5 Swaps exempt from a clearing

requirement.

for a particular class of swaps under
§§50.2 and 50.4 of this part shall be ex-
empt from the clearing requirement if

(a) Swaps entered into before July 21,
2010 shall be exempt from the clearing
requirement under §50.2 of this part if
reported to a swap data repository pur-
suant to section 2(h)(5)(A) of the Act
and §46.3(a) of this chapter.

(b) Swaps entered into before the ap-
plication of the clearing requirement

reported to a swap data repository pur-
suant to section 2(h)(5)(B) of the Act
and either §46.3(a) or §§45.3 and 45.4 of
this chapter, as appropriate.
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§50.6 Delegation of Authority.

(a) The Commission hereby delegates
to the Director of the Division of Clear-
ing and Risk or such other employee or
employees as the Director may des-
ignate from time to time, with the con-
sultation of the General Counsel or
such other employee or employees as
the General Counsel may designate
from time to time, the authority:

(1) After prior notice to the Commis-
sion, to determine whether one or more
swaps submitted by a derivatives clear-
ing organization under §39.5 falls with-
in a class of swaps as described in §50.4,
provided that inclusion of such swaps
is consistent with the Commission’s
clearing requirement determination for
that class of swaps; and

(2) To notify all relevant derivatives
clearing organizations of that deter-
mination.

(b) The Director of the Division of
Clearing and Risk may submit to the
Commission for its consideration any
matter which has been delegated in
this section. Nothing in this section
prohibits the Commission, at its elec-
tion, from exercising the authority del-
egated in this section.

§50.7-50.9 [Reserved]

§50.10 Prevention of evasion of the
clearing requirement and abuse of
an exception or exemption to the
clearing requirement.

(a) It shall be unlawful for any person
to knowingly or recklessly evade or
participate in or facilitate an evasion
of the requirements of section 2(h) of
the Act or any Commission rule or reg-
ulation promulgated thereunder.

(b) It shall be unlawful for any person
to abuse the exception to the clearing
requirement as provided under section
2(h)(7) of the Act or an exception or ex-
emption under this chapter.

(c) It shall be unlawful for any person
to abuse any exemption or exception to
the requirements of section 2(h) of the
Act, including any exemption or excep-
tion as the Commission may provide by
rule, regulation, or order.

§50.25
§50.11-50.24 [Reserved]

Subpart B—Compliance Schedule

§50.25 Clearing requirement compli-
ance schedule.

(a) Definitions. For the purposes of
this paragraph:

Active fund means any private fund as
defined in section 202(a) of the Invest-
ment Advisers Act of 1940, that is not a
third-party subaccount and that exe-
cutes 200 or more swaps per month
based on a monthly average over the 12
months preceding the Commission
issuing a clearing requirement deter-
mination under section 2(h)(2) of the
Act.

Category 1 Entity means a swap deal-
er, a security-based swap dealer; a
major swap participant; a major secu-
rity-based swap participant; or an ac-
tive fund.

Category 2 Entity means a com-
modity pool; a private fund as defined
in section 202(a) of the Investment Ad-
visers Act of 1940 other than an active
fund; or a person predominantly en-
gaged in activities that are in the busi-
ness of banking, or in activities that
are financial in nature as defined in
section 4(k) of the Bank Holding Com-
pany Act of 1956, provided that, in each
case, the entity is not a third-party
subaccount.

Third-party Subaccount means an ac-
count that is managed by an invest-
ment manager that is independent of
and unaffiliated with the account’s
beneficial owner or sponsor, and is re-
sponsible for the documentation nec-
essary for the account’s beneficial
owner to clear swaps.

(b) Upon issuing a clearing require-
ment determination under section
2(h)(2) of the Act, the Commission may
determine, based on the group, cat-
egory, type, or class of swaps subject to
such determination, that the following
schedule for compliance with the re-
quirements of section 2(h)(1)(A) of the
Act shall apply:

(1) A swap between a Category 1 Enti-
ty and another Category 1 Entity, or
any other entity that desires to clear
the transaction, must comply with the
requirements of section 2(h)(1)(A) of
the Act no later than ninety (90) days
from the date of publication of such
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clearing requirement determination in
the FEDERAL REGISTER.

(2) A swap between a Category 2 Enti-
ty and a Category 1 Entity, another
Category 2 Entity, or any other entity
that desires to clear the transaction,
must comply with the requirements of
section 2(h)(1)(A) of the Act no later
than one hundred and eighty (180) days
from the date of publication of such
clearing requirement determination in
the FEDERAL REGISTER.

(3) All other swaps for which neither
of the parties to the swap is eligible to
claim the exception from the clearing
requirement set forth in section 2(h)(7)
of the Act and §39.6, must comply with
the requirements of section 2(h)(1)(A)
of the Act no later than two hundred
and seventy (270) days from the date of
publication of such clearing require-
ment determination in the FEDERAL
REGISTER.

(c) Nothing in this rule shall be con-
strued to prohibit any person from vol-
untarily complying with the require-
ments of section 2(h)(1)(A) of the Act
sooner than the implementation sched-
ule provided under paragraph (b).

[77 FR 44455, July 30, 2012]

§§50.26-50.49 [Reserved]

Subpart C—Exceptions and Ex-
emptions to Clearing Require-
ment

SOURCE: 77 FR 74337, Dec. 13, 2012, unless
otherwise noted.

§50.50 Exceptions to the clearing re-
quirement.

(a) Non-financial entities. (1) A
counterparty to a swap may elect the
exception to the clearing requirement
under section 2(h)(7)(A) of the Act if
the counterparty:

(i) Is not a ‘‘financial entity” as de-
fined in section 2(h)(7)(C)(i) of the Act;

(ii) Is using the swap to hedge or
mitigate commercial risk as provided
in paragraph (c) of this section; and

(iii) Provides, or causes to be pro-
vided, the information specified in
paragraph (b) of this section to a reg-
istered swap data repository or, if no
registered swap data repository is
available to receive the information

17 CFR Ch. | (4-1-15 Edition)

from the reporting counterparty, to
the Commission. A counterparty that
satisfies the criteria in this paragraph
(a)(1) and elects the exception is an
‘“‘electing counterparty.”

(2) If there is more than one electing
counterparty to a swap, the informa-
tion specified in paragraph (b) of this
section shall be provided with respect
to each of the electing counterparties.

(b) Reporting. 1) When a
counterparty elects the exception to
the clearing requirement under section
2(h)(7T)(A) of the Act, one of the
counterparties to the swap (the ‘‘re-
porting counterparty,” as determined
in accordance with §45.8 of this part)
shall provide, or cause to be provided,
the following information to a reg-
istered swap data repository or, if no
registered swap data repository is
available to receive the information
from the reporting counterparty, to
the Commission, in the form and man-
ner specified by the Commission:

(i) Notice of the election of the ex-
ception;

(ii) The identity of the electing
counterparty to the swap; and

(iii) The following information, un-
less such information has previously
been provided by the electing
counterparty in a current annual filing
pursuant to paragraph (b)(2) of this sec-
tion:

(A) Whether the electing
counterparty is a ‘‘financial entity’ as
defined in section 2(h)(7)(C)(i) of the
Act, and if the electing counterparty is
a financial entity, whether it is:

(I) Electing the exception in accord-
ance with section 2(h)(7)(C)(iii) or sec-
tion 2(h)(7)(D) of the Act; or

(2) Exempt from the definition of
“financial entity’’ as described in para-
graph (d) of this section;

(B) Whether the swap or swaps for
which the electing counterparty is
electing the exception are used by the
electing counterparty to hedge or miti-
gate commercial risk as provided in
paragraph (c) of this section;

(C) How the electing counterparty
generally meets its financial obliga-
tions associated with entering into
non-cleared swaps by identifying one or
more of the following categories, as ap-
plicable:
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(I) A written credit support agree-
ment;

(2) Pledged or segregated assets (in-
cluding posting or receiving margin
pursuant to a credit support agreement
or otherwise);

(3) A written third-party guarantee;

(4) The electing counterparty’s avail-
able financial resources; or

(5) Means other than those described
in paragraphs (b)(1)(iii)(C)(1), (2), (3) or
(4) of this section; and

(D) Whether the electing
counterparty is an entity that is an
issuer of securities registered under
section 12 of, or is required to file re-
ports under section 15(d) of, the Securi-
ties Exchange Act of 1934, and if so:

(I) The relevant SEC Central Index
Key number for that counterparty; and

(2) Whether an appropriate com-
mittee of that counterparty’s board of
directors (or equivalent body) has re-
viewed and approved the decision to
enter into swaps that are exempt from
the requirements of sections 2(h)(1) and
2(h)(8) of the Act.

(2) An entity that qualifies for an ex-
ception to the clearing requirement
under this section may report the in-
formation listed in paragraph (b)(1)(iii)
of this section annually in anticipation
of electing the exception for one or
more swaps. Any such reporting under
this paragraph shall be effective for
purposes of paragraph (b)(1)(iii) of this
section for swaps entered into by the
entity for 365 days following the date of
such reporting. During such period, the
entity shall amend such information as
necessary to reflect any material
changes to the information reported.

(3) Bach reporting counterparty shall
have a reasonable basis to believe that
the electing counterparty meets the re-
quirements for an exception to the
clearing requirement under this sec-
tion.

(c) Hedging or mitigating commercial
risk. For purposes of section
2(h)(7)(A)({i) of the Act and paragraph
(b)(1)(iii)(B) of this section, a swap is
used to hedge or mitigate commercial
risk if:

(1) Such swap:

(i) Is economically appropriate to the
reduction of risks in the conduct and
management of a commercial enter-
prise, where the risks arise from:

§50.50

(A) The potential change in the value
of assets that a person owns, produces,
manufactures, processes, or merchan-
dises or reasonably anticipates owning,
producing, manufacturing, processing,
or merchandising in the ordinary
course of business of the enterprise;

(B) The potential change in the value
of liabilities that a person has incurred
or reasonably anticipates incurring in
the ordinary course of business of the
enterprise;

(C) The potential change in the value
of services that a person provides, pur-
chases, or reasonably anticipates pro-
viding or purchasing in the ordinary
course of business of the enterprise;

(D) The potential change in the value
of assets, services, inputs, products, or
commodities that a person owns, pro-
duces, manufactures, processes, mer-
chandises, leases, or sells, or reason-
ably anticipates owning, producing,
manufacturing, processing, merchan-
dising, leasing, or selling in the ordi-
nary course of business of the enter-
prise;

(E) Any potential change in value re-
lated to any of the foregoing arising
from interest, currency, or foreign ex-
change rate movements associated
with such assets, liabilities, services,
inputs, products, or commodities; or

(F) Any fluctuation in interest, cur-
rency, or foreign exchange rate expo-
sures arising from a person’s current or
anticipated assets or liabilities; or

(ii) Qualifies as bona fide hedging for
purposes of an exemption from position
limits under the Act; or

(iii) Qualifies for hedging treatment
under:

(A) Financial Accounting Standards
Board Accounting Standards Codifica-
tion Topic 815, Derivatives and Hedging
(formerly known as Statement No. 133);
or

(B) Governmental Accounting Stand-
ards Board Statement 53, Accounting
and Financial Reporting for Derivative
Instruments; and

(2) Such swap is:

(i) Not used for a purpose that is in
the nature of speculation, investing, or
trading; and

(i1) Not used to hedge or mitigate the
risk of another swap or security-based
swap position, unless that other posi-
tion itself is used to hedge or mitigate
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commercial risk as defined by this rule
or §240.3a67—4 of this title.

(d) For purposes of section 2(h)(7)(A)
of the Act, a person that is a ‘‘financial
entity’” solely because of section
2(h)(TH(C)H)(A)(VIII) shall be exempt from
the definition of ‘‘financial entity” if
such person:

(1) Is organized as a bank, as defined
in section 3(a) of the Federal Deposit
Insurance Act, the deposits of which
are insured by the Federal Deposit In-
surance Corporation; a savings associa-
tion, as defined in section 3(b) of the
Federal Deposit Insurance Act, the de-
posits of which are insured by the Fed-
eral Deposit Insurance Corporation; a
farm credit system institution char-
tered under the Farm Credit Act of
1971; or an insured Federal credit union
or State-chartered credit union under
the Federal Credit Union Act; and

(2) Has total assets of $10,000,000,000
or less on the last day of such person’s
most recent fiscal year.

§50.51 Exemption for cooperatives.

Exemption for cooperatives. Exempt co-
operatives may elect not to clear cer-
tain swaps identified in paragraph (b)
of this section that are otherwise sub-
ject to the clearing requirement of sec-
tion 2(h)(1)(A) of the Act if the fol-
lowing requirements are satisfied.

(a) For the purposes of this para-
graph, an exempt cooperative means a
cooperative:

(1) Formed and existing pursuant to
Federal or state law as a cooperative;

(2) That is a ‘‘financial entity,” as
defined in section 2(h)(7)(C)(1) of the
Act, solely  because of section
2()(T)(C)(A)(VIII) of the Act; and

(3) Each member of which is not a
“financial entity,” as defined in sec-
tion 2(h)(7)(C)(i) of the Act, or if any
member is a financial entity solely be-
cause of section 2(h)(7T)(C)(I)(VIII) of
the Act, such member is:

(i) Exempt from the definition of ‘‘fi-
nancial entity” pursuant to §50.50(d);
or

(ii) A cooperative formed under Fed-
eral or state law as a cooperative and
each member thereof is either not a
“financial entity,” as defined in sec-
tion 2(h)(7)(C)(i) of the Act, or is ex-
empt from the definition of ‘‘financial
entity’” pursuant to §50.50(d).

17 CFR Ch. | (4-1-15 Edition)

(b) An exempt cooperative may elect
not to clear a swap that is subject to
the clearing requirement of section
2(h)(1)(A) of the Act if the swap:

(1) Is entered into with a member of
the exempt cooperative in connection
with originating a loan or loans for the
member, which means the require-
ments of §1.3(ggg)(b)(d), (ii), and (ii)
are satisfied; provided that, for this pur-
pose, the term ‘‘insured depository in-
stitution’ as used in those sections is
replaced with the term ‘‘exempt coop-
erative’” and the word ‘‘customer’” is
replaced with the word ‘‘member;’’ or

(2) Hedges or mitigates commercial
risk, in accordance with §50.50(c), re-
lated to loans to members or arising
from a swap or swaps that meet the re-
quirements of paragraph (b)(1) of this
section.

(c) An exempt cooperative that elects
the exemption provided in this section
shall comply with the requirements of
§50.50(b). For this purpose, the exempt
cooperative shall be the ‘‘electing
counterparty,” as such term is used in
§50.50(b), and for purposes of
§50.50(b)(1)(iii)(A), the reporting
counterparty, as determined pursuant
to §45.8, shall report that an exemption
is being elected in accordance with this
section.

[78 FR 52307, Aug. 22, 2013]

§50.52 Exemption for swaps between
affiliates.

(a) Eligible affiliate counterparty sta-
tus. Subject to the conditions in para-
graph (b) of this section:

(1) Counterparties to a swap may
elect not to clear a swap subject to the
clearing requirement of section
2(h)(1)(A) of the Act and this part if:

(i) One counterparty, directly or indi-
rectly, holds a majority ownership in-
terest in the other counterparty, and
the counterparty that holds the major-
ity interest in the other counterparty
reports its financial statements on a
consolidated basis under Generally Ac-
cepted Accounting Principles or Inter-
national Financial Reporting Stand-
ards, and such consolidated financial
statements include the financial re-
sults of the majority-owned
counterparty; or
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(ii) A third party, directly or indi-
rectly, holds a majority ownership in-
terest in both counterparties, and the
third party reports its financial state-
ments on a consolidated basis under
Generally Accepted Accounting Prin-
ciples or International Financial Re-
porting Standards, and such consoli-
dated financial statements include the
financial results of both of the swap
counterparties.

(2) For purposes of this section:

(i) A counterparty or third party di-
rectly or indirectly holds a majority
ownership interest if it directly or indi-
rectly holds a majority of the equity
securities of an entity, or the right to
receive upon dissolution, or the con-
tribution of, a majority of the capital
of a partnership; and

(ii) The term ‘‘eligible affiliate
counterparty’” means an entity that
meets the requirements of this para-
graph.

(b) Additional conditions. Eligible af-
filiate counterparties to a swap may
elect the exemption described in para-
graph (a) of this section if:

(1) Both counterparties elect not to
clear the swap;

(2)(1) A swap dealer or major swap
participant that is an eligible affiliate
counterparty to the swap satisfies the
requirements of §23.504 of this chapter;
or

(ii) If neither eligible affiliate
counterparty is a swap dealer or major
swap participant, the terms of the swap
are documented in a swap trading rela-
tionship document that shall be in
writing and shall include all terms gov-
erning the trading relationship be-
tween the eligible affiliate counterpar-
ties;

(3) The swap is subject to a central-
ized risk management program that is
reasonably designed to monitor and
manage the risks associated with the
swap. If at least one of the eligible af-
filiate counterparties is a swap dealer
or major swap participant, this cen-
tralized risk management requirement
shall be satisfied by complying with
the requirements of §23.600 of this
chapter; and

4)@d) Each eligible affiliate
counterparty that enters into a swap,
which is included in a class of swaps

§50.52

identified in §50.4, with an unaffiliated
counterparty shall:

(A) Comply with the requirements for
clearing the swap in section 2(h) of the
Act and this part;

(B) Comply with the requirements for
clearing the swap under a foreign juris-
diction’s clearing mandate that is com-
parable, and comprehensive but not
necessarily identical, to the clearing
requirement of section 2(h) of the Act
and this part, as determined by the
Commission;

(C) Comply with an exception or ex-
emption under section 2(h)(7) of the
Act or this part;

(D) Comply with an exception or ex-
emption under a foreign jurisdiction’s
clearing mandate, provided that:

(1) The foreign jurisdiction’s clearing
mandate is comparable, and com-
prehensive but not necessarily iden-
tical, to the clearing requirement of
section 2(h) of the Act and this part, as
determined by the Commission; and

(2) The foreign jurisdiction’s excep-
tion or exemption is comparable to an
exception or exemption under section
2(h)(7) of the Act or this part, as deter-
mined by the Commission; or

(E) Clear such swap through a reg-
istered derivatives clearing organiza-
tion or a clearing organization that is
subject to supervision by appropriate
government authorities in the home
country of the clearing organization
and has been assessed to be in compli-
ance with the Principles for Financial
Market Infrastructures.

(ii)(A) Except as provided in para-
graph (b)(4)(ii)(B) of this section, if one
of the eligible affiliate counterparties
is located in the European Union,
Japan, or Singapore, the following may
satisfy the requirements of paragraph
(b)(4)(1) of this section until March 11,
2014:

(1) Each eligible affiliate
counterparty, or a third party that di-
rectly or indirectly holds a majority
interest in both eligible affiliate
counterparties, pays and collects full
variation margin daily on all swaps en-
tered into between the eligible affiliate
counterparty located in the European
Union, Japan, or Singapore and an un-
affiliated counterparty; or
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2) Each eligible affiliate
counterparty, or a third party that di-
rectly or indirectly holds a majority
interest in both eligible affiliate
counterparties, pays and collects full
variation margin daily on all of the eli-
gible affiliate counterparties’ swaps
with other eligible affiliate counterpar-
ties.

(B) If one of the eligible affiliate
counterparties is located in the Euro-
pean Union, Japan, or Singapore, the
requirements of paragraph (b)(4)(i) of
this section shall not apply to the eli-
gible affiliate counterparty located in
the European Union, Japan, or Singa-
pore until March 11, 2014, provided
that:

(I) The one counterparty that di-
rectly or indirectly holds a majority
ownership interest in the other
counterparty or the third party that
directly or indirectly holds a majority
ownership interest in both counterpar-
ties is not a ‘‘financial entity’ as de-
fined in section 2(h)(7)(C)(i) of the Act;
and

) Neither eligible affiliate
counterparty is affiliated with an enti-
ty that is a swap dealer or major swap
participant, as defined in §1.3.

(iii) If an eligible affiliate
counterparty located in the United
States enters into swaps, which are in-
cluded in a class of swaps identified in
§50.4, with eligible affiliate counterpar-
ties located in jurisdictions other than
the United States, the European Union,
Japan, and Singapore, and the aggre-
gate notional value of such swaps,
which are included in a class of swaps
identified in §50.4, does not exceed five
percent of the aggregate notional value
of all swaps, which are included in a
class of swaps identified in §50.4, in
each instance the notional value as
measured in U.S. dollar equivalents
and calculated for each calendar quar-
ter, entered into by the eligible affil-
iate counterparty located in the United
States, then such swaps shall be
deemed to satisfy the requirements of
paragraph (b)(4)(i) of this section until
March 11, 2014, provided that:

(A) Each eligible affiliate
counterparty, or a third party that di-
rectly or indirectly holds a majority
interest in both eligible affiliate
counterparties, pays and collects full
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variation margin daily on all swaps en-
tered into between the eligible affiliate
counterparties located in jurisdictions
other than the United States, the Eu-
ropean Union, Japan, and Singapore
and an unaffiliated counterparty; or

(B) Each eligible affiliate
counterparty, or a third party that di-
rectly or indirectly holds a majority
interest in both eligible affiliate
counterparties, pays and collects full
variation margin daily on all of the eli-
gible affiliate counterparties’ swaps
with other eligible affiliate counterpar-
ties.

(c) Reporting requirements. When the
exemption described in paragraph (a) of
this section is elected, the reporting
counterparty, as determined in accord-
ance with §45.8 of this chapter, shall
provide or cause to be provided the fol-
lowing information to a registered
swap data repository or, if no reg-
istered swap data repository is avail-
able to receive the information from
the reporting counterparty, to the
Commission, in the form and manner
specified by the Commission:

(1) Confirmation that both eligible
affiliate counterparties to the swap are
electing not to clear the swap and that
each of the electing eligible affiliate
counterparties satisfies the require-
ments in paragraph (b) of this section
applicable to it;

(2) For each electing eligible affiliate
counterparty, how the counterparty
generally meets its financial obliga-
tions associated with entering into
non-cleared swaps by identifying one or
more of the following categories, as ap-
plicable:

(i) A written credit support agree-
ment;

(ii) Pledged or segregated assets (in-
cluding posting or receiving margin
pursuant to a credit support agreement
or otherwise);

(iii) A written guarantee from an-
other party;

(iv) The electing counterparty’s
available financial resources; or

(v) Means other than those described
in paragraphs (¢)(2)(i), (ii), (iii) or (iv)
of this section; and

(3) If an electing eligible affiliate
counterparty is an entity that is an
issuer of securities registered under
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section 12 of, or is required to file re-
ports under section 15(d) of, the Securi-
ties Exchange Act of 1934:

(i) The relevant SEC Central Index
Key number for that counterparty; and

(ii) Acknowledgment that an appro-
priate committee of the board of direc-
tors (or equivalent body) of the eligible
affiliate counterparty has reviewed and
approved the decision to enter into
swaps that are exempt from the re-
quirements of section 2(h)(1) and 2(h)(8)
of the Act.

(d) Annual reporting. An eligible affil-
iate counterparty that qualifies for the
exemption described in paragraph (a) of
this section may report the informa-
tion listed in paragraphs (c¢)(2) and (3)
of this section annually in anticipation
of electing the exemption for one or
more swaps. Any such reporting by a
reporting counterparty under this
paragraph will be effective for purposes
of paragraphs (c)(2) and (3) of this sec-
tion for 365 days following the date of
such reporting. During the 365-day pe-
riod, the reporting counterparty shall
amend the report as necessary to re-
flect any material changes to the infor-
mation reported. KEach reporting
counterparty shall have a reasonable
basis to believe that the eligible affil-
iate counterparties meet the require-
ments for the exemption under this
section.

[78 FR 21783, Apr. 11, 2013]

PART 75—PROPRIETARY TRADING
AND CERTAIN INTERESTS IN AND
RELATIONSHIPS WITH COVERED
FUNDS

Subpart A—Authority and Definitions

Sec.

75.1 Authority, purpose, scope, and relation-
ship to other authorities.

75.2 Definitions.

Subpart B—Proprietary Trading

75.3 Prohibition on proprietary trading.

75.4 Permitted underwriting and market
making-related activities.

75.6 Permitted risk-mitigating hedging ac-
tivities.

75.6 Other permitted proprietary trading ac-
tivities.

75.7 Limitations on permitted proprietary
trading activities.

75.8-75.9 [Reserved]

§75.1

Subpart C—Covered Fund Activities and
Investments

75.10 Prohibition on acquiring or retaining
an ownership interest in and having cer-
tain relationships with a covered fund.

75.11 Permitted organizing and offering, un-
derwriting, and market making with re-
spect to a covered fund.

75.12 Permitted investment in a covered
fund.

75.13 Other permitted covered fund activi-
ties and investments.

75.14 Limitations on relationships with a
covered fund.

75.15 Other limitations on permitted cov-
ered fund activities.

75.16 Ownership of interests in and sponsor-
ship of issuers of certain collateralized
debt obligations backed by trust-pre-
ferred securities.

75.17-75.19 [Reserved]

Subpart D—Compliance Program
Requirement; Violations

75.20 Program for compliance; reporting.

75.21 Termination of activities or invest-
ments; penalties for violations.

APPENDIX A TO PART 75—REPORTING AND REC-
ORDKEEPING REQUIREMENTS FOR COVERED
TRADING ACTIVITIES

APPENDIX B TO PART 75—ENHANCED MINIMUM
STANDARDS FOR COMPLIANCE PROGRAMS

AUTHORITY: 12 U.S.C. 1851.

Subpart A—Authority and
Definitions

§75.1 Authority, purpose, scope, and
relationship to other authorities.

(a) Authority. This part is issued by
the Commission under section 13 of the
Bank Holding Company Act of 1956, as
amended (12 U.S.C. 1851).

(b) Purpose. Section 13 of the Bank
Holding Company Act establishes pro-
hibitions and restrictions on propri-
etary trading by, and investments in or
relationships with covered funds by,
certain banking entities. This part im-
plements section 13 of the Bank Hold-
ing Company Act by defining terms
used in the statute and related terms,
establishing prohibitions and restric-
tions on proprietary trading and in-
vestments in or relationships with cov-
ered funds, and further explaining the
statute’s requirements.

(c) Scope. This part implements sec-
tion 13 of the Bank Holding Company
Act with respect to banking entities
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