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§1532.10 What does this part do?

This part adopts the Office of Man-
agement and Budget (OMB) guidance in
subparts A through I of 2 CFR part 180,
as supplemented by this part, as the
Environmental Protection Agency
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§1532.20

(EPA) policies and procedures for non-
procurement debarment and suspen-
sion. It thereby gives regulatory effect
for the EPA to the OMB guidance as
supplemented by this part. This part
satisfies the requirements in section 3
of Executive Order 12549, ‘‘Debarment
and Suspension” (3 CFR 1986 Comp., p.
189), Executive Order 12689, ‘‘Debar-
ment and Suspension” (3 CFR 1989
Comp., p. 235) and 31 U.S.C. 6101 note
(Section 2455, Pub. L. 103-355, 108 Stat.
3327).

§1532.20 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in
subparts A through I of 2 CFR part 180
(see table at 2 CFR 180.100(b)) apply to
you if you are a—

(a) Participant or principal in a
“‘covered transaction” (see subpart B of
2 CFR part 180 and the definition of
“nonprocurement transaction” at 2
CFR 180.970;

(b) Respondent in an EPA suspension
or debarment action;

(c) EPA debarment or suspension of-
ficial; or

(d) EPA grants officer, agreements
officer, or other official authorized to
enter into any type of nonprocurement
transaction that is a covered trans-
action.

§1532.30 What policies and procedures
must I follow?

The EPA policies and procedures that
you must follow are the policies and
procedures specified in each applicable
section of the OMB guidance in sub-
parts A through I of 2 CFR part 180, as
that section is supplemented by the
section in this part with the same sec-
tion number. The contracts that are
covered transactions, for example, are
specified by section 220 of the OMB
guidance (i.e., 2 CFR 180.220) as supple-
mented by section 220 in this part (i.e.,
§1532.220). For any section of OMB
guidance in subparts A through I of 2
CFR 180 that has no corresponding sec-
tion in this part, EPA policies and pro-
cedures are those in the OMB guidance.

2 CFR Ch. XV (1-1-15 Edition)

Subpart A—General

§1532.137 Who in the EPA may grant
an exception to let an excluded per-
son participate in a covered trans-
action?

The EPA Debarring Official has the
authority to grant an exception to let
an excluded person participate in a
covered transaction, as provided in the
OMB guidance at 2 CFR 180.135. If the
EPA Debarring Official grants an ex-
ception, the exception must be in writ-
ing and state the reason(s) for deviat-
ing from the governmentwide policy in
Executive Order 12549.

Subpart B—Covered Transactions

§1532.220 What contracts and sub-
contracts, in addition to those listed
in 2 CFR 180.220, are covered trans-
actions?

In addition to the contracts covered
under 2 CFR 180.220(b) of the OMB guid-
ance, this part applies to any contract,
regardless of tier, that is awarded by a
contractor, subcontractor, supplier,
consultant, or its agent or representa-
tive in any transaction, if the contract
is to be funded or provided by the EPA
under a covered nonprocurement trans-
action and the amount of the contract
is expected to equal or exceed $25,000.
This extends the coverage of the EPA
nonprocurement suspension and debar-
ment requirements to all lower tiers of
subcontracts under covered non-
procurement transactions, as per-
mitted under the OMB guidance at 2
CFR 180.220(c) (see optional lower tier
coverage in the figure in the appendix
to 2 CFR part 180).

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions

§1532.332 What methods must I use to
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business?

You as a participant must include a
term or condition in lower-tier trans-
actions requiring lower-tier partici-
pants to comply with subpart C of the
OMB guidance in 2 CFR part 180, as
supplemented by this subpart.
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Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions

§1532.437 What method do I use to
communicate to a participant the
requirements described in the OMB
guidance at 2 CFR 180.435?

To communicate to a participant the
requirements described in 2 CFR 180.435
of the OMB guidance, you must include
a term or condition in the transaction
that requires the participant’s compli-
ance with subpart C of 2 CFR part 180,
as supplemented by subpart C of this
part, and requires the participant to
include a similar term or condition in
lower-tier covered transactions.

Subparts E-F [Reserved]

Subpart G—Suspension

§1532.765 How may I appeal my EPA
suspension?

(a) If the EPA suspending official
issues a decision under 2 CFR 180.755 to
continue your suspension after you
present information in opposition to
that suspension under 2 CFR 180.720,
you can ask for review of the sus-
pending official’s decision in two ways:

(1) You may ask the suspending offi-
cial to reconsider the decision for ma-
terial errors of fact or law that you be-
lieve will change the outcome of the
matter; and/or

(2) You may request the Director, Of-
fice of Grants and Debarment (OGD Di-
rector), to review the suspending offi-
cial’s decision to continue your suspen-
sion within 30 days of your receipt of
the suspending official’s decision under
2 CFR 180.755 or paragraph (a)(1) of this
section. However, the OGD Director
can reverse the suspending official’s
decision only where the OGD Director
finds that the decision is based on a
clear error of material fact or law, or
where the OGD Director finds that the
suspending official’s decision was arbi-
trary, capricious, or an abuse of discre-
tion.

(b) A request for review under this
section must be in writing; state the
specific findings you believe to be in
error; and include the reasons or legal
bases for your position.

§1532.890

(c) A review under paragraph (a)(2) of
this section is solely within the discre-
tion of the OGD Director who may also
stay the suspension pending review of
the suspending official’s decision.

(d) The EPA suspending official and
the OGD Director must notify you of
their decisions under this section, in
writing, using the notice procedures at
2 CFR 180.615 and 180.975.

Subpart H—Debarment

§1532.890 How may I appeal my EPA
debarment?

(a) If the EPA debarring official
issues a decision under 2 CFR 180.870 to
debar you after you present informa-
tion in opposition to a proposed debar-
ment under 2 CFR 180.815, you can ask
for review of the debarring official’s de-
cision in two ways:

(1) You may ask the debarring offi-
cial to reconsider the decision for ma-
terial errors of fact or law that you be-
lieve will change the outcome of the
matter; and/or

(2) You may request the Director, Of-
fice of Grants and Debarment (OGD Di-
rector), to review the debarring offi-
cial’s decision to debar you within 30
days of your receipt of the debarring
official’s decision under 2 CFR 180.870
or paragraph (a)(1) of this section.
However, the OGD Director can reverse
the debarring official’s decision only
where the OGD Director finds that the
decision is based on a clear error of ma-
terial fact or law, or where the OGD
Director finds that the debarring offi-
cial’s decision was arbitrary, capri-
cious, or an abuse of discretion.

(b) A request for review under this
section must be in writing; state the
specific findings you believe to be in
error; and include the reasons or legal
bases for your position.

(¢) A review under paragraph (a)(2) of
this section is solely within the discre-
tion of the OGD Director who may also
stay the debarment pending review of
the debarring official’s decision.

(d) The EPA debarring official and
the OGD Director must notify you of
their decisions under this section, in
writing, using the notice procedures at
2 CFR 180.615 and 180.975.
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Subpart I—Definitions

§1532.995 Principal (EPA supplement
to government-wide definition at 2
CFR 180.995).

In addition to those listed in 2 CFR
180.995, other examples of individuals
who are principals in EPA covered
transactions include:

(a) Principal investigators;

(b) Technical or management con-
sultants;

(c) Individuals performing chemical
or scientific analysis or oversight;

(d) Professional service providers
such as doctors, lawyers, accountants,
engineers, etc.;

(e) Individuals responsible for the in-
spection, sale, removal, transportation,
storage or disposal of solid or haz-
ardous waste or materials;

(f) Individuals whose duties require
special licenses;

(g) Individuals that certify, authen-
ticate or authorize billings; and

(h) Individuals that serve in positions
of public trust.

Subpart J—Statutory Disqualifica-
tion and Reinstatement Under
the Clean Air Act and Clean
Water Act

§1532.1100 What does this subpart do?

This subpart explains how the EPA
administers section 306 of the Clean Air
Act (CAA) (42 U.S.C. 7606) and section
508 of the Clean Water Act (CWA) (33
U.S.C. 1368), which disqualify persons
convicted for certain offenses under
those statutes (see §1532.1105), from eli-
gibility to receive certain contracts,
subcontracts, assistance, loans and
other benefits (see coverage under the
Federal Acquisition Regulation (FAR),
48 CFR part 9, subpart 9.4 and subparts
A through I of 2 CFR part 180). It also
explains: the procedures for seeking re-
instatement of a person’s eligibility
under the CAA or CWA; the criteria
and standards that apply to EPA’s de-
cision-making process; and require-
ments of award officials and others in-
volved in Federal procurement and
nonprocurement activities in carrying
out their responsibilities under the
CAA and CWA.

2 CFR Ch. XV (1-1-15 Edition)

§1532.1105
me?

(a) Portions of this subpart apply to
you if you are convicted, or likely to be
convicted, of any offense under section
7413(c) of the CAA or section 1319(c) of
the CWA.

(b) Portions of this subpart apply to
you if you are the EPA debarring offi-
cial, a Federal procurement or non-
procurement award official, a partici-
pant in a Federal procurement or non-
procurement program that is precluded
from entering into a covered trans-
action with a person disqualified under
the CAA or CWA, or if you are a Fed-
eral department or agency anticipating
issuing an exception to a person other-
wise disqualified under the CAA or
CWA.

Does this subpart apply to

§1532.1110 How will a CAA or CWA
conviction affect my eligibility to
participate in Federal contracts,
subcontracts, assistance, loans and
other benefits?

If you are convicted of any offense
described in §1532.1105, you are auto-
matically disqualified from eligibility
to receive any contract, subcontract,
assistance, sub-assistance, loan or
other nonprocurement benefit or trans-
action that is prohibited by a Federal
department or agency under the Gov-
ernmentwide debarment and suspen-
sion system (i.e. covered transactions
under subpart A through I of 2 CFR
part 180, or prohibited awards under 48
CFR part 9, subpart 9.4), if you:

(a) Will perform any part of the
transaction or award at the facility
giving rise to your conviction (called
the violating facility); and

(b) You own, lease or supervise the
violating facility.

§1532.1115 Can the EPA extend a CAA
or CWA disqualification to other fa-
cilities?

The CAA specifically authorizes the
EPA to extend a CAA disqualification
to other facilities that are owned or op-
erated by the convicted person. The
EPA also has authority under subparts
A through I of 2 CFR part 180, or under
48 CFR part 9, subpart 9.4, to take dis-
cretionary suspension and debarment
actions on the basis of misconduct
leading to a CAA or CWA conviction,
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or for activities that the EPA debar-
ring official believes were designed to
improperly circumvent a CAA or CWA
disqualification.

§1532.1120 What is the purpose of CAA
or CWA disqualification?

As provided for in Executive Order
11738 (3 CFR, 1973 Comp., p. 799), the
purpose of CAA and CWA disqualifica-
tion is to enforce the Federal Govern-
ment’s policy of undertaking Federal
procurement and nonprocurement ac-
tivities in a manner that improves and
enhances environmental quality by
promoting effective enforcement of the
CAA or CWA.

§1532.1125 How do award officials and
others know if I am disqualified?

If you are convicted under these stat-
utes, the EPA enters your name and
address and that of the violating facil-
ity into the Excluded Parties List Sys-
tem (EPLS) as soon as possible after
the EPA learns of your conviction. In
addition, the EPA enters other infor-
mation describing the nature of your
disqualification. Federal award offi-
cials and others who administer Fed-
eral programs consult the EPLS before
entering into or approving procure-
ment and nonprocurement trans-
actions. Anyone may access the EPLS
through the internet, currently at
hitp://www.epls.gov.

§1532.1130 How does disqualification
under the CAA or CWA differ from
a Federal discretionary suspension
or debarment action?

(a) CAA and CWA disqualifications
are exclusions mandated by statute. In
contrast, suspensions and debarments
imposed under subparts A through I of
2 CFR part 180 or under 48 CFR part 9,
subpart 9.4, are exclusions imposed at
the discretion of Federal suspending or
debarring officials. This means that if
you are convicted of violating the CAA
or CWA provisions described under
§1532.1105, ordinarily your name and
that of the violating facility is placed
into the EPLS before you receive a
confirmation notice of the listing, or
have the opportunity to discuss the
disqualification with, or seek rein-
statement from, the EPA.

§1532.1140

(b) CAA or CWA disqualification ap-
plies to both the person convicted of
the offense, and to the violating facil-
ity during performance of an award or
covered transaction under the Federal
procurement and nonprocurement sus-
pension and debarment system. It is
the EPA’s policy to carry out CAA and
CWA disqualifications in a manner
which integrates the disqualifications
into the Governmentwide suspension
and debarment system. Whenever the
EPA determines that the risk pre-
sented to Federal procurement and
nonprocurement activities on the basis
of the misconduct which gives rise to a
person’s CAA or CWA conviction ex-
ceeds the coverage afforded by manda-
tory disqualification, the EPA may use
its discretionary authority to suspend
or debar a person under subparts A
through I of 2 CFR part 180, or under 48
CFR part 9, subpart 9.4.

§1532.1135 Does CAA or CWA disquali-
fication mean that I must remain
ineligible?

You must remain ineligible until the
EPA debarring official certifies that
the condition giving rise to your con-
viction has been corrected. If you de-
sire to have your disqualification ter-
minated, you must submit a written
request for reinstatement to the EPA
debarring official and support your re-
quest with persuasive documentation.
For information about the process for
reinstatement see §§1532.1205 and
1532.1300.

§1532.1140 Can an exception be made
to allow me to receive an award
even though I may be disqualified?

(a) After consulting with the EPA de-
barring official, the head of any Fed-
eral department or agency (or des-
ignee) may exempt any particular
award or a class of awards with that
department or agency from CAA or
CWA disqualification. In the event an
exemption is granted, the exemption
must:

(1) Be in writing; and

(2) State why the exemption is in the
paramount interests of the TUnited
States.

(b) In the event an exemption is
granted, the exempting department or
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agency must send a copy of the exemp-
tion decision to the EPA debarring offi-
cial for inclusion in the official record.

§1532.1200 How will I know if I am
disqualified under the CAA or
CWA?

There may be several ways that you
learn about your disqualification. You
are legally on notice by the statutes
that a criminal conviction the CAA or
CWA automatically disqualifies you.
As a practical matter, you may learn
about your disqualification from your
defense counsel, a Federal contract or
award official, or from someone else
who sees your name in the EPLS. As a
courtesy, the EPA will attempt to no-
tify you and the owner, lessor or super-
visor of the violating facility that your
names have been entered into the
EPLS. The EPA will inform you of the
procedures for seeking reinstatement
and give you the name of a person you
can contact to discuss your reinstate-
ment request.

§1532.1205 What procedures must I
follow to have my procurement and
nonprocurement eligibility rein-
stated under the CAA or CWA?

(a) You must submit a written re-
quest for reinstatement to the EPA de-
barring official stating what you be-
lieve the conditions were that led to
your conviction, and how those condi-
tions have been corrected, relieved or
addressed. Your request must include
documentation sufficient to support all
material assertions you make. The de-
barring official must determine that
all the technical and non-technical
causes, conditions and consequences of
your actions have been sufficiently ad-
dressed so that the Government can
confidently conduct future business ac-
tivities with you, and that your future
operations will be conducted in compli-
ance with the CAA and CWA.

(b) You may begin the reinstatement
process by having informal discussions
with the EPA representative named in
your notification of listing. Having in-
formal dialogue with that person will
make you aware of the EPA concerns
that must be addressed. The EPA rep-
resentative is not required to negotiate
conditions for your reinstatement.
However, beginning the reinstatement
process with informal dialogue in-

2 CFR Ch. XV (1-1-15 Edition)

creases the chance of achieving a fa-
vorable outcome, and avoids unneces-
sary delay that may result from an in-
complete or inadequate reinstatement
request. It may also allow you to re-
solve your disqualification by reaching
an agreement with the EPA debarring
official under informal procedures.
Using your informal option first does
not prevent you from submitting a for-
mal reinstatement request with the de-
barring official at any time.

§1532.1210 Will anyone else provide
information to the EPA debarring
official concerning my reinstate-
ment request?

If you request reinstatement under
§1532.1205, the EPA debarring official
may obtain review and comment on
your request by anyone who may have
information about, or an official inter-
est in, the matter. For example, the de-
barring official may consult with the
EPA Regional offices, the Department
of Justice or other Federal agencies, or
state, tribal or local governments. The
EPA debarring official will make sure
that you have an opportunity to ad-
dress important allegations or informa-
tion contained in the administrative
record before making a final decision
on your request for reinstatement.

§1532.1215 What happens if I disagree
with the information provided by
others to the EPA debarring official
on my reinstatement request?

(a) If your reinstatement request is
based on factual information (as op-
posed to a legal matter or discre-
tionary conclusion) that is different
from the information provided by oth-
ers or otherwise contained in the ad-
ministrative record, the debarring offi-
cial will decide whether those facts are
genuinely in dispute, and material to
making a decision. If so, a fact-finding
proceeding will be conducted in accord-
ance with 2 CFR 180.830 through 180.840,
and the debarring official will consider
the findings when making a decision on
your reinstatement request.

(b) If the basis for your disagreement
with the information contained in the
administrative record relates to a legal
issue or discretionary conclusion, or is
not a genuine dispute over a material
fact, you will not have a fact-finding

394



Environmental Protection Agency

proceeding. However, the debarring of-
ficial will allow you ample opportunity
to support your position for the record
and present matters in opposition to
your continued disqualification. A
summary of any information you pro-
vide orally, if not already recorded,
should also be submitted to the debar-
ring official in writing to assure that it
is preserved for the debarring official’s
consideration and the administrative
record.

§1532.1220 What will the EPA debar-
ring official consider in making a
decision on my reinstatement re-
quest?

(a) The EPA debarring official will
consider all information and argu-
ments contained in the administrative
record in support of, or in opposition
to, your request for reinstatement, in-
cluding any findings of material fact.

(b) The debarring official will also
consider any mitigating or aggravating
factors that may relate to your convic-
tion or the circumstances surrounding
it, including any of those factors that
appear in 2 CFR 180.860 that may apply
to your situation.

(c) Finally, if disqualification applies
to a business entity, the debarring offi-
cial will consider any corporate or
business attitude, policies, practices
and procedures that contributed to the
events leading to conviction, or that
may have been implemented since the
date of the misconduct or conviction.
You can obtain any current policy di-
rectives issued by the EPA that apply
to CAA or CWA disqualification or re-
instatement by contacting the Office of
the EPA Debarring Official, U.S. EPA,
Office of Grants and Debarment
(3901R), 1200 Pennsylvania Avenue,
NW., Washington, DC 20460.

§1532.1225 When will the EPA debar-
ring official make a decision on my
reinstatement request?

(a) The EPA debarring official will
make a decision regarding your rein-
statement request under §1532.1205(a),
when the administrative record is com-
plete, and he or she can determine
whether the condition giving rise to
the CAA or CWA conviction has been
corrected-usually within 45 days of
closing the administrative record.

§1532.1305

(b) A reinstatement request is not of-
ficially before the debarring official
while you are having informal discus-
sions under §1532.1205(b).

§1532.1230 How will the EPA debar-
ring official notify me of the rein-
statement decision?

The EPA debarring official will no-
tify you of the reinstatement decision
in writing, using the same methods for
communicating debarment or suspen-
sion action notices under 2 CFR 180.615.

§1532.1300 Can I resolve my eligibility
status under terms of an adminis-
trative agreement without having
to submit a formal reinstatement
request?

(a) The EPA debarring official may,
at any time, resolve your CAA or CWA
eligibility status under the terms of an
administrative agreement. Ordinarily,
the debarring official will not make an
offer to you for reinstatement until
after the administrative record for de-
cision is complete, or contains enough
information to enable him or her to
make an informed decision in the mat-
ter.

(b) Any resolution of your eligibility
status under the CAA or CWA resulting
from an administrative agreement
must include a certification that the
condition giving rise to the conviction
has been corrected.

(c) The EPA debarring official may
enter into an administrative agree-
ment to resolve CAA or CWA disquali-
fication issues as part of a comprehen-
sive criminal plea, civil or administra-
tive agreement when it is in the best
interest of the United States to do so.

§1532.1305 What are the consequences
if I mislead the EPA in seeking re-
instatement or fail to comply with
my administrative agreement?

(a) Any certification of correction
issued by the EPA debarring official
whether the certification results from
a reinstatement decision under
§§1532.1205(a) and 1532.1230, or from an
administrative agreement under
§§15632.1205(b) and 1532.1300, is condi-
tioned upon the accuracy of the infor-
mation, representations or assurances
made during development of the ad-
ministrative record.
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(b) If the EPA debarring official finds
that he or she has certified correction
of the condition giving rise to a CAA or
CWA conviction or violation on the
basis of a false, misleading, incomplete
or inaccurate information; or if a per-
son fails to comply with material con-
dition of an administrative agreement,
the EPA debarring official may take
suspension or debarment action
against the person(s) responsible for
the misinformation or noncompliance
with the agreement as appropriate. If
anyone provides false, inaccurate, in-
complete or misleading information to
EPA in an attempt to obtain reinstate-
ment, the EPA debarring official will
refer the matter to the EPA Office of
Inspector General for potential crimi-
nal or civil action.

§1532.1400 How may I appeal a deci-
sion denying my request for rein-
statement?

(a) If the EPA debarring official de-
nies your request for reinstatement
under the CAA or CWA, you can ask for
review of the debarring official’s deci-
sion in two ways:

(1) You may ask the debarring offi-
cial to reconsider the decision for ma-
terial errors of fact or law that you be-
lieve will change the outcome of the
matter; and/ or

(2) You may request the Director, Of-
fice of Grants and Debarment (OGD Di-
rector), to review the debarring offi-
cial’s denial within 30 days of your re-
ceipt of the debarring official’s deci-
sion under §1532.1230 or paragraph (a)(1)
of this section. However, the OGD Di-
rector can reverse the debarring offi-
cial’s decision denying reinstatement
only where the OGD Director finds that
there is a clear error of material fact
or law, or where the OGD Director
finds that the debarring official’s deci-
sion was arbitrary, capricious, or an
abuse of discretion.

(b) A request for review under this
section must be in writing and state
the specific findings you believe to be
in error and include the reasons or
legal bases for your position.

(¢) A review under this section is
solely within the discretion of the OGD
Director.

(d) The OGD Director must notify
you of his or her decision under this

2 CFR Ch. XV (1-1-15 Edition)

section, in writing, using the notice
procedures at 2 CFR 180.615 and 180.975.

§1532.1500 If I am reinstated, when
will my name be removed from the
EPLS?

If your eligibility for procurement
and nonprocurement participation is
restored under the CAA or CWA,
whether by decision, appeal, or by ad-
ministrative agreement, the EPA will
remove your name and that of the vio-
lating facility from the EPLS, gen-
erally within 5 working days of your
reinstatement.

§1532.1600 What definitions apply spe-
cifically to actions under this sub-
part?

In addition to definitions under sub-
part A through I of 2 CFR part 180 that
apply to this part as a whole, the fol-
lowing two definitions apply specifi-
cally to CAA and CWA disqualifica-
tions under this subpart:

(a) Person means an individual, cor-
poration, partnership, association,
state, municipality, commaission, or po-
litical subdivision of a state, or any
interstate body.

(b) Violating facility means any
building, plant, installation, structure,
mine, vessel, floating craft, location or
site of operations that gives rise to a
CAA or CWA conviction, and is a loca-
tion at which or from which a Federal
contract, subcontract, loan, assistance
award or other covered transactions
may be performed. If a site of oper-
ations giving rise to a CAA or CWA
conviction contains or includes more
than one building, plant, installation,
structure, mine, vessel, floating craft,
or other operational element, the en-
tire location or site of operation is re-
garded as the violating facility unless
otherwise limited by the EPA.

PART 1536—REQUIREMENTS FOR
DRUG-FREE WORKPLACE (FINAN-
CIAL ASSISTANCE)

Sec.

1536.10 What does this part do?

15636.20 Does this part apply to me?

1536.30 What policies and procedures must I
follow?

Subpart A—Purpose and Coverage
[Reserved]
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