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§17.9 Procedures.

(a) Notice. The Bureau of Resource
Management, Department of State,
shall give written notification to any
individual who has received an over-
payment promptly by first-class mail
to the individual at the individual’s
most current address in the records of
the Bureau of Resource Management.
The written notice shall inform the in-
dividual of:

(1) The amount of the overpayment;

(2) The cause of the overpayment;

(3) The intention of the Department
to seek repayment of the overpayment,

(4) The date by which payment
should be made to avoid the imposition
of interest, penalties, and administra-
tive costs;

(5) The applicable standards for the
imposing of interest, penalties, and ad-
ministrative costs;

(6) The department’s willingness to
discuss alternative payment arrange-
ments and how the individual may
offer to enter into a written agreement
to repay the amount of the overpay-
ment under terms acceptable to the
Department; and

(7) The name, address and telephone
number of a contact person within the
Bureau of Resource Management. The
written notice also shall inform the in-
dividual of their right to contest the
overpayment, their right to request a
waiver of recovery of the overpayment,
and the procedures to follow in case of
such contest or request for waiver of
recovery. The notification shall allow
at least 30 days from its date within
which the individual may contest in
writing the overpayment or request a
waiver of recovery, including with
their submission all evidence and argu-
ments in support of their position.

(b) Administrative file. The Bureau of
Resource Management will prepare an
administrative file as a basis for deter-
mination in each case where an indi-
vidual contests a claim to recover
overpayment or requests waiver of re-
covery of the overpayment. On the
basis of the administrative file, the
Chief Financial Officer or his or her
delegate, shall make the final adminis-
trative determination.

(c) Additional information. At any
time before the final administrative
decision, the Department may request
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the individual to supplement his or her
submission with additional factual in-
formation and may request that the in-
dividual authorize the Department of
State to have access to bank and other
financial records bearing on the appli-
cation of these regulations. If the indi-
vidual, without good cause shown, fails
or refuses to produce the requested ad-
ditional information or authorization,
the Department of State is entitled to
make adverse inferences with respect
to the matters sought to be amplified,
clarified, or verified.

(d) Decision and right of appeal. The
final administrative decision shall be
reduced to writing and sent to the indi-
vidual. If the decision is adverse to the
individual, the notification of the deci-
sion shall include a written description
of the individual’s rights of appeal to
the Foreign Service Grievance Board.
The Foreign Service Grievance Board
shall consider any appeal under this
part in accordance with the regulations
of the Board set forth in 22 CFR part
901.
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Subpart A—General Provisions

§18.1 Scope.

This part contains rules governing
disciplinary action against a former of-
ficer or employee of the Department of
State, including the Foreign Service,
because of a violation of the post em-
ployment conflict of interest prohibi-
tions. Such disciplinary action may in-
clude prohibition from practice before
the Department of State and any com-
ponent thereof as defined in this part.

§18.2 Definitions.

For the purpose of this part—

(a) The term Department means the
Department of State and includes the
Foreign Service.

(b) The term Director General means
the Director General of the Foreign
Service and Director of Personnel.

(c) The term practice means any in-
formal or formal appearance before, or,
with the intent to influence, any oral
or written communication to the De-
partment on a pending matter of busi-
ness on behalf of any other person (ex-
cept the United States).

§18.3 Director General.

The Director General shall institute
and provide for the conduct of discipli-
nary proceedings involving former em-
ployees of the Department as author-
ized by 18 U.S.C. 207(j), and perform
such other duties as are necessary or
appropriate to carry out his/her func-
tions under this part.

§18.4 Records.

The roster of all persons prohibited
from practice before the Department
shall be available to public inspection
at the Office of Director General. Other
records may be disclosed upon specific
request, in accordance with appro-
priate disclosure regulations of the De-
partment.
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Subpart B—Applicable Rules

§18.5 Interpretative standards; advi-
sory opinions.

(a) A determination that a former of-
ficer or employee of the Department
violated 18 U.S.C. 207(a), (b) or (c) will
be made in conformance with the
standards established in the interpreta-
tive regulations promulgated, either in
interim or final form by the Office of
Government Ethics and published at 5
CFR part 737.

(b) Former officers and employees of
the Department wanting to know
whether a proposed course of conduct
would be in conformity with the Act or
the interpretive regulations thereunder
may contact the Assistant Legal Ad-
viser for Management to request an ad-
visory opinion.

Subpart C—Administrative
Enforcement Proceedings

§18.6 Authority to prohibit appear-
ances.

Pursuant to 18 U.S.C 207(j), if the Di-
rector General finds, after notice and
opportunity for a hearing, that a
former officer or employee of the De-
partment has violated 18 U.S.C. 207(a),
(b) or (c), the Director General in his/
her discretion may prohibit that per-
son from engaging in practice before
the Department for a period not to ex-
ceed five years, or may take other ap-
propriate disciplinary action.

§18.7 Report of violation by a former
employee.

(a) If an officer or employee of the
Department has reason to believe that
a former officer or employee of the De-
partment has violated any provision of
this part, or if any such officer or em-
ployee receives information to that ef-
fect, he/she shall promptly make a
written report thereof, which report or
a copy thereof shall be forwarded to
the Director General. If any other per-
son has information of such violations,
he/she may make a report thereof to
the Director General or to any officer
or employee of the Department.

(b) The Director General shall coordi-
nate proceedings under this part with
the Department of Justice in cases
where it initiates criminal prosecution.
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§18.8 Institution of proceeding.

Whenever the Director General deter-
mines that there is sufficient reason to
believe that any former officer or em-
ployee of the Department has violated
18 U.S.C. 207(a), (b) or (c), he/she may
institute an administrative discipli-
nary proceeding. The proceeding may
be for that person’s suspension from
practice before the Department or for
some lesser penalty. The proceeding
shall be instituted by a complaint
which names the respondent and is
signed by the Director General and
filed in his/her office. Except in cases
of willfulness, or where time, the na-
ture of the proceeding, or the public in-
terest does not permit, a proceeding
will not be instituted under this sec-
tion until facts or conduct which may
warrant such action have been called
to the attention of the proposed re-
spondent in writing and he/she has
been accorded the opportunity to pro-
vide his/her position on the matter.

§18.9 Contents of complaint.

A complaint shall plainly and con-
cisely describe the allegations which
constitute the basis for the proceeding.
A complaint shall be deemed sufficient
if it fairly informs the respondent of
the charges against him/her so that the
respondent is able to prepare a defense.
Written notification shall be given of
the place and of the time within which
the respondent shall file his/her an-
swer, which time shall not be less than
15 days from the date of service of the
complaint. Notice shall be given that a
decision by default may be rendered
against the respondent in the event he/
she fails to file an answer.

§18.10 Service of complaint and other
papers.

(a) Complaint. The complaint or a
copy thereof may be served upon the
respondent by certified mail; by deliv-
ering it to the respondent or his/her at-
torney or agent of record either in per-
son; or by leaving it at the office or
place of business of the respondent, at-
torney or agent; in any other manner
which has been agreed to by the re-
spondent; or by first-class mail in case
of a person resident abroad.

(b) Service of papers other than com-
plaint. Any paper other than the com-
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plaint may be served upon a respondent
as provided in paragraph (a) of this sec-
tion or by mailing the paper by first-
class mail to the respondent at the last
address known to the Director General,
or by mailing the paper by first-class
mail to the respondent’s attorney or
agent of record. Such mailing shall
constitute complete service.

(c) Whenever the filing of a paper is
required or permitted in connection
with a proceeding, and the place of fil-
ing is not specified by this subpart or
by rule or order of the hearing exam-
iner, the paper shall be filed with the
Director General, Department of State,
Washington, DC 20520. All papers shall
be filed in duplicate.

§18.11 Answer.

(a) Filing. The respondent’s answer
shall be filed in writing within the
time specified in the complaint or no-
tice of institution of the proceeding,
unless on application the time is ex-
tended by the Director General. The
answer shall be filed in duplicate with
the Director General.

(b) Contents. The answer shall con-
tain a statement of facts which con-
stitute the grounds of defense, and it
shall specifically admit or deny each
allegation set forth in the complaint.
The respondent may also state affirma-
tively special matters of defense.

(¢c) Failure to deny or answer allega-
tions in the complaint. Every allegation
in the complaint which is not denied in
the answer shall be deemed to be ad-
mitted and may be considered as
proved. Failure to file an answer with-
in the time prescribed in the notice to
the respondent, except as the time for
answer is extended by the Director
General shall constitute a waiver of
hearing, and the Director General may
make his/her decision by default with-
out a hearing or further procedure.

§18.12 Motions and requests.

Motions and requests, including re-
quests to intervene, may be filed with
the Director General.

§18.13 Representation.

A respondent or proposed respondent
may appear in person or he/she may be
represented by counsel or other rep-
resentative. The Director General may
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be represented by an attorney or other
employee of the Department.

§18.14 Hearing examiner.

(a) After an answer is filed, if the Di-
rector General decides to continue the
administrative disciplinary pro-
ceedings, he/she shall appoint a hearing
examiner to conduct those proceedings
under this part.

(b) Authorities. Among other powers,
the hearing examiner shall have au-
thority, in connection with any pro-
ceeding assigned or referred to him/her,
to do the following:

(1) Take evidence under appropriate
formalities;

(2) Make rulings upon motions and
requests;

(3) Determine the time and place of
hearing and regulate its course and
conduct;

(4) Adopt rules of procedure and mod-
ify the same from time to time as occa-
sion requires for the orderly disposi-
tion of proceedings;

(5) Rule upon offers of proof, receive
relevant evidence, and examine wit-
nesses;

(6) Take or authorize the taking of
depositions;

(7) Receive and consider oral or writ-
ten argument on facts or law;

(8) Hold or provide for the holding of
conferences for the settlement or sim-
plification of the issues by consent of
the parties;

(9) Perform such acts and take such
measures as are necessary or appro-
priate to the efficient conduct of any
proceeding; and

(10) Make initial decisions.

§18.15 Hearings.

Hearings shall be stenographically
recorded and transcribed and the testi-
mony of witnesses shall be taken under
oath or affirmation. Hearings will be
closed unless an open hearing is re-
quested by the respondent, except that
if classified information or protected
information of third parties is likely to
be adduced at the hearing, it will re-
main closed. If either party to the pro-
ceeding fails to appear at the hearing,
after due notice thereof has been sent
to him/her, he/she shall be deemed to
have waived the right to a hearing and
the hearing examiner may make a de-
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cision against the absent party by de-
fault.

§18.16 Evidence.

The rules of evidence prevailing in
courts of law and equity are not con-
trolling in hearings under this part.
However, the hearing examiner shall
exclude evidence which is irrelevant,
immaterial, or unduly repetitious.

§18.17 Depositions.

Depositions for use at a hearing may,
with the consent of the parties in writ-
ing or the written approval of the hear-
ing examiner, be taken by either the
Director General or the respondent or
their duly authorized representatives.
Depositions may be taken upon oral or
written interrogatories. There shall be
at least 10 days written notice to the
other party. The requirement of a 10-
day written notice may be waived by
the parties in writing. When a deposi-
tion is taken upon written interrog-
atories, any cross-examination shall be
upon written interrogatories. Copies of
such written interrogatories shall be
served upon the other party with the
notice, and copies of any written cross-
interrogation shall be mailed or deliv-
ered to the opposing party at least 5
days before the date of taking the
depositions, unless the parties mutu-
ally agree otherwise. Expenses in the
reporting of depositions shall be borne
by the party at whose instance the dep-
osition is taken.

§18.18 Proposed findings and conclu-
sions.

Except in cases where the respondent
has failed to answer the complaint or
where a party has failed to appear at
the hearing, the hearing examiner,
prior to making his/her decision, shall
afford the parties a reasonable oppor-
tunity to submit proposed findings and
conclusions and supporting reasons
therefor.

§18.19 Decision of the hearing exam-
imer.

As soon as practicable after the con-
clusion of a hearing and the receipt of
any proposed findings and conclusions
timely submitted by the parties, the
hearing examiner shall make the ini-
tial decision. The decision shall include
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(a) A statement of findings and con-
clusions, as well as the reasons or basis
therefor, upon all the material issues
of fact, law, or discretion presented on
the record, and

(b) An order of suspension from prac-
tice before the Department or other ap-
propriate disciplinary action, or an
order of dismissal of the complaint.
The hearing examiner shall file the de-
cision with the Director General and
shall transmit a copy thereof to the re-
spondent or his/her attorney of record.
A party adversely affected by the deci-
sion shall be given notice of his or her
right to appeal to the Board of Appel-
late Review (part 7 of this chapter)
within 30 days from the date of the
hearing examiner’s decision.

§18.20 Appeal to the Board of Appel-
late Review.

Within 30 days from the date of the
hearing examiner’s decision, either
party may appeal to the Board of Ap-
pellate Review. The appeal shall be
taken by filing notice of appeal, in
triplicate, with the Board of Appellate
Review, which shall state with particu-
larity exceptions to the decision of the
hearing examiner and reasons for such
exceptions. If an appeal is by the Direc-
tor General, he/she shall transmit a
copy thereof to the respondent. Within
30 days after receipt of an appeal or
copy thereof, the other party may file
a reply brief, in triplicate, with the
Board of Appellate Review. If the reply
brief is filed by the Director General,
he/she shall transmit a copy of it to the
respondent. The Director General shall
transmit the entire case record to the
Board of Appellate Review within 30
days after an appeal has been taken.

§18.21 Decision of the Board of Appel-
late Review.

The Board of Appellate Review shall
decide the appeal on the basis of the
record. The decision of the Board shall
be final, and not subject to further ad-
ministrative review. Copies of the
Board’s decision shall be forwarded
promptly to the parties by the Board.

§18.22 Notice of disciplinary action.
Upon the issuance of a final order

suspending a former officer or em-

ployee from practice before the Depart-
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ment, the Director General shall give
notice thereof to appropriate officers
and employees of the Department. Offi-
cers and employees of the Department
shall refuse to participate in any ap-
pearance by such former officer or em-
ployee or to accept any communication
which constitutes the prohibited prac-
tice before the Department during the
period of suspension. The Director Gen-
eral shall take other appropriate dis-
ciplinary action as may be required by
the final order.
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