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committee controlling apprenticeship 
or other training or retraining pro-
grams, including on-the-job training 
programs to discriminate against any 
individual because of the individual’s 
genetic information in admission to, or 
employment in, any program estab-
lished to provide apprenticeship or 
other training or retraining. 

§ 1635.5 Limiting, segregating, and 
classifying. 

(a) A covered entity may not limit, 
segregate, or classify an individual, or 
fail or refuse to refer for employment 
any individual, in any way that would 
deprive or tend to deprive the indi-
vidual of employment opportunities or 
otherwise affect the status of the indi-
vidual as an employee, because of ge-
netic information with respect to the 
individual. A covered entity will not be 
deemed to have violated this section if 
it limits or restricts an employee’s job 
duties based on genetic information be-
cause it was required to do so by a law 
or regulation mandating genetic moni-
toring, such as regulations adminis-
tered by the Occupational and Safety 
Health Administration (OSHA). See 
1635.8(b)(5) and 1635.11(a). 

(b) Notwithstanding any language in 
this part, a cause of action for dis-
parate impact within the meaning of 
section 703(k) of the Civil Rights Act of 
1964, 42 U.S.C. 2000e–2(k), is not avail-
able under this part. 

§ 1635.6 Causing a covered entity to 
discriminate. 

A covered entity may not cause or 
attempt to cause another covered enti-
ty, or its agent, to discriminate 
against an individual in violation of 
this part, including with respect to the 
individual’s participation in an appren-
ticeship or other training or retraining 
program, or with respect to a member’s 
participation in a labor organization. 

§ 1635.7 Retaliation. 
A covered entity may not discrimi-

nate against any individual because 
such individual has opposed any act or 
practice made unlawful by this title or 
because such individual made a charge, 
testified, assisted, or participated in 
any manner in an investigation, pro-
ceeding, or hearing under this title. 

§ 1635.8 Acquisition of genetic infor-
mation. 

(a) General prohibition. A covered en-
tity may not request, require, or pur-
chase genetic information of an indi-
vidual or family member of the indi-
vidual, except as specifically provided 
in paragraph (b) of this section. ‘‘Re-
quest’’ includes conducting an Internet 
search on an individual in a way that is 
likely to result in a covered entity ob-
taining genetic information; actively 
listening to third-party conversations 
or searching an individual’s personal 
effects for the purpose of obtaining ge-
netic information; and making re-
quests for information about an indi-
vidual’s current health status in a way 
that is likely to result in a covered en-
tity obtaining genetic information. 

(b) Exceptions. The general prohibi-
tion against requesting, requiring, or 
purchasing genetic information does 
not apply: 

(1) Where a covered entity inadvert-
ently requests or requires genetic in-
formation of the individual or family 
member of the individual. 

(i) Requests for Medical Information: 
(A) If a covered entity acquires ge-

netic information in response to a law-
ful request for medical information, 
the acquisition of genetic information 
will not generally be considered inad-
vertent unless the covered entity di-
rects the individual and/or health care 
provider from whom it requested med-
ical information (in writing, or ver-
bally, where the covered entity does 
not typically make requests for med-
ical information in writing) not to pro-
vide genetic information. 

(B) If a covered entity uses language 
such as the following, any receipt of 
genetic information in response to the 
request for medical information will be 
deemed inadvertent: ‘‘The Genetic In-
formation Nondiscrimination Act of 
2008 (GINA) prohibits employers and 
other entities covered by GINA Title II 
from requesting or requiring genetic 
information of an individual or family 
member of the individual, except as 
specifically allowed by this law. To 
comply with this law, we are asking 
that you not provide any genetic infor-
mation when responding to this re-
quest for medical information. ‘Genetic 
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information’ as defined by GINA, in-
cludes an individual’s family medical 
history, the results of an individual’s 
or family member’s genetic tests, the 
fact that an individual or an individ-
ual’s family member sought or received 
genetic services, and genetic informa-
tion of a fetus carried by an individual 
or an individual’s family member or an 
embryo lawfully held by an individual 
or family member receiving assistive 
reproductive services.’’ 

(C) A covered entity’s failure to give 
such a notice or to use this or similar 
language will not prevent it from es-
tablishing that a particular receipt of 
genetic information was inadvertent if 
its request for medical information was 
not ‘‘likely to result in a covered enti-
ty obtaining genetic information’’ (for 
example, where an overly broad re-
sponse is received in response to a tai-
lored request for medical information). 

(D) Situations to which the require-
ments of subsection (b)(1)(i) apply in-
clude, but are not limited to the fol-
lowing: 

(1) Where a covered entity requests 
documentation to support a request for 
reasonable accommodation under Fed-
eral, State, or local law, as long as the 
covered entity’s request for such docu-
mentation is lawful. A request for doc-
umentation supporting a request for 
reasonable accommodation is lawful 
only when the disability and/or the 
need for accommodation is not obvious; 
the documentation is no more than is 
sufficient to establish that an indi-
vidual has a disability and needs a rea-
sonable accommodation; and the docu-
mentation relates only to the impair-
ment that the individual claims to be a 
disability that requires reasonable ac-
commodation; 

(2) Where an employer requests med-
ical information from an individual as 
required, authorized, or permitted by 
Federal, State, or local law, such as 
where an employee requests leave 
under the Family and Medical Leave 
Act (FMLA) to attend to the employ-
ee’s own serious health condition or 
where an employee complies with the 
FMLA’s employee return to work cer-
tification requirements; or 

(3) Where a covered entity requests 
documentation to support a request for 
leave that is not governed by Federal, 

State, or local laws requiring leave, as 
long as the documentation required to 
support the request otherwise complies 
with the requirements of the Ameri-
cans with Disabilities Act and other 
laws limiting a covered entity’s access 
to medical information. 

(ii) The exception for inadvertent ac-
quisition of genetic information also 
applies in, but is not necessarily lim-
ited to, situations where— 

(A) A manager, supervisor, union rep-
resentative, or employment agency 
representative learns genetic informa-
tion about an individual by over-
hearing a conversation between the in-
dividual and others; 

(B) A manager, supervisor, union rep-
resentative, or employment agency 
representative learns genetic informa-
tion about an individual by receiving it 
from the individual or third-parties 
during a casual conversation, including 
in response to an ordinary expression 
of concern that is the subject of the 
conversation. For example, the excep-
tion applies when the covered entity, 
acting through a supervisor or other 
official, receives family medical his-
tory directly from an individual fol-
lowing a general health inquiry (e.g., 
‘‘How are you?’’ or ‘‘Did they catch it 
early?’’ asked of an employee who was 
just diagnosed with cancer) or a ques-
tion as to whether the individual has a 
manifested condition. Similarly, a cas-
ual question between colleagues, or be-
tween a supervisor and subordinate, 
concerning the general well-being of a 
parent or child would not violate GINA 
(e.g., ‘‘How’s your son feeling today?’’, 
‘‘Did they catch it early?’’ asked of an 
employee whose family member was 
just diagnosed with cancer, or ‘‘Will 
your daughter be OK?’’). However, this 
exception does not apply where an em-
ployer follows up a question concerning 
a family member’s general health with 
questions that are probing in nature, 
such as whether other family members 
have the condition, or whether the in-
dividual has been tested for the condi-
tion, because the covered entity should 
know that these questions are likely to 
result in the acquisition of genetic in-
formation; 

(C) A manager, supervisor, union rep-
resentative, or employment agency 

VerDate Sep<11>2014 15:53 Jul 09, 2015 Jkt 235119 PO 00000 Frm 00429 Fmt 8010 Sfmt 8010 Q:\29\29V4.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



420 

29 CFR Ch. XIV (7–1–15 Edition) § 1635.8 

representative learns genetic informa-
tion from the individual or a third- 
party without having solicited or 
sought the information (e.g., where a 
manager or supervisor receives an un-
solicited email about the health of an 
employee’s family member from a co- 
worker); or 

(D) A manager, supervisor, union rep-
resentative, or employment agency 
representative inadvertently learns ge-
netic information from a social media 
platform which he or she was given 
permission to access by the creator of 
the profile at issue (e.g., a supervisor 
and employee are connected on a social 
networking site and the employee pro-
vides family medical history on his 
page). 

(2) Where a covered entity offers 
health or genetic services, including 
such services offered as part of a vol-
untary wellness program. 

(i) This exception applies only 
where— 

(A) The provision of genetic informa-
tion by the individual is voluntary, 
meaning the covered entity neither re-
quires the individual to provide genetic 
information nor penalizes those who 
choose not to provide it; 

(B) The individual provides prior 
knowing, voluntary, and written au-
thorization, which may include author-
ization in electronic format. This re-
quirement is only met if the covered 
entity uses an authorization form that: 

(1) Is written so that the individual 
from whom the genetic information is 
being obtained is reasonably likely to 
understand it; 

(2) Describes the type of genetic in-
formation that will be obtained and the 
general purposes for which it will be 
used; and 

(3) Describes the restrictions on dis-
closure of genetic information; 

(C) Individually identifiable genetic 
information is provided only to the in-
dividual (or family member if the fam-
ily member is receiving genetic serv-
ices) and the licensed health care pro-
fessionals or board certified genetic 
counselors involved in providing such 
services, and is not accessible to man-
agers, supervisors, or others who make 
employment decisions, or to anyone 
else in the workplace; and 

(D) Any individually identifiable ge-
netic information provided under para-
graph (b)(2) of this section is only 
available for purposes of such services 
and is not disclosed to the covered en-
tity except in aggregate terms that do 
not disclose the identity of specific in-
dividuals (a covered entity will not vio-
late the requirement that it receive in-
formation only in aggregate terms if it 
receives information that, for reasons 
outside the control of the provider or 
the covered entity (such as the small 
number of participants), makes the ge-
netic information of a particular indi-
vidual readily identifiable with no ef-
fort on the covered entity’s part). 

(ii) Consistent with the requirements 
of paragraph (b)(2)(i) of this section, a 
covered entity may not offer a finan-
cial inducement for individuals to pro-
vide genetic information, but may offer 
financial inducements for completion 
of health risk assessments that include 
questions about family medical history 
or other genetic information, provided 
the covered entity makes clear, in lan-
guage reasonably likely to be under-
stood by those completing the health 
risk assessment, that the inducement 
will be made available whether or not 
the participant answers questions re-
garding genetic information. For ex-
ample: 

(A) A covered entity offers $150 to 
employees who complete a health risk 
assessment with 100 questions, the last 
20 of them concerning family medical 
history and other genetic information. 
The instructions for completing the 
health risk assessment make clear that 
the inducement will be provided to all 
employees who respond to the first 80 
questions, whether or not the remain-
ing 20 questions concerning family 
medical history and other genetic in-
formation are answered. This health 
risk assessment does not violate Title 
II of GINA. 

(B) Same facts as the previous exam-
ple, except that the instructions do not 
indicate which questions request ge-
netic information; nor does the assess-
ment otherwise make clear which ques-
tions must be answered in order to ob-
tain the inducement. This health risk 
assessment violates Title II of GINA. 
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(iii) A covered entity may offer fi-
nancial inducements to encourage indi-
viduals who have voluntarily provided 
genetic information (e.g., family med-
ical history) that indicates that they 
are at increased risk of acquiring a 
health condition in the future to par-
ticipate in disease management pro-
grams or other programs that promote 
healthy lifestyles, and/or to meet par-
ticular health goals as part of a health 
or genetic service. However, to comply 
with Title II of GINA, these programs 
must also be offered to individuals with 
current health conditions and/or to in-
dividuals whose lifestyle choices put 
them at increased risk of developing a 
condition. For example: 

(A) Employees who voluntarily dis-
close a family medical history of diabe-
tes, heart disease, or high blood pres-
sure on a health risk assessment that 
meets the requirements of (b)(2)(ii) of 
this section and employees who have a 
current diagnosis of one or more of 
these conditions are offered $150 to par-
ticipate in a wellness program designed 
to encourage weight loss and a healthy 
lifestyle. This does not violate Title II 
of GINA. 

(B) The program in the previous ex-
ample offers an additional inducement 
to individuals who achieve certain 
health outcomes. Participants may 
earn points toward ‘‘prizes’’ totaling 
$150 in a single year for lowering their 
blood pressure, glucose, and cholesterol 
levels, or for losing weight. This in-
ducement would not violate Title II of 
GINA. 

(iv) Nothing contained in 
§ 1635.8(b)(2)(iii) limits the rights or 
protections of an individual under the 
Americans with Disabilities Act (ADA), 
as amended, or other applicable civil 
rights laws, or under the Health Insur-
ance Portability and Accountability 
Act (HIPAA), as amended by GINA. For 
example, if an employer offers a finan-
cial inducement for participation in 
disease management programs or other 
programs that promote healthy life-
styles and/or require individuals to 
meet particular health goals, the em-
ployer must make reasonable accom-
modations to the extent required by 
the ADA, that is, the employer must 
make ‘‘modifications or adjustments 
that enable a covered entity’s em-

ployee with a disability to enjoy equal 
benefits and privileges of employment 
as are enjoyed by its other similarly 
situated employees without disabil-
ities’’ unless ‘‘such covered entity can 
demonstrate that the accommodation 
would impose an undue hardship on the 
operation of its business.’’ 29 CFR 
1630.2(o)(1)(iii); 29 CFR 1630.9(a). In ad-
dition, if the employer’s wellness pro-
gram provides (directly, through reim-
bursement, or otherwise) medical care 
(including genetic counseling), the pro-
gram may constitute a group health 
plan and must comply with the special 
requirements for wellness programs 
that condition rewards on an indi-
vidual satisfying a standard related to 
a health factor, including the require-
ment to provide an individual with a 
‘‘reasonable alternative (or waiver of 
the otherwise applicable standard)’’ 
under HIPAA, when ‘‘it is unreasonably 
difficult due to a medical condition to 
satisfy’’ or ‘‘medically inadvisable to 
attempt to satisfy’’ the otherwise ap-
plicable standard. See section 9802 of 
the Internal Revenue Code (26 U.S.C. 
9802, 26 CFR 54.9802–1 and 54.9802–3T), 
section 702 of the Employee Retirement 
Income Security Act of 1974 (ERISA) 
(29 U.S.C. 1182, 29 CFR 2590.702 and 
2590.702–1), and section 2705 of the Pub-
lic Health Service Act (45 CFR 146.121 
and 146.122). 

(3) Where the covered entity requests 
family medical history to comply with 
the certification provisions of the 
Family and Medical Leave Act of 1993 
(29 U.S.C. 2601 et seq.) or State or local 
family and medical leave laws, or pur-
suant to a policy (even in the absence 
of requirements of Federal, State, or 
local leave laws) that permits the use 
of leave to care for a sick family mem-
ber and that requires all employees to 
provide information about the health 
condition of the family member to sub-
stantiate the need for leave. 

(4) Where the covered entity acquires 
genetic information from documents 
that are commercially and publicly 
available for review or purchase, in-
cluding newspapers, magazines, peri-
odicals, or books, or through electronic 
media, such as information commu-
nicated through television, movies, or 
the Internet, except that this exception 
does not apply— 
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(i) To medical databases, court 
records, or research databases avail-
able to scientists on a restricted basis; 

(ii) To genetic information acquired 
through sources with limited access, 
such as social networking sites and 
other media sources which require per-
mission to access from a specific indi-
vidual or where access is conditioned 
on membership in a particular group, 
unless the covered entity can show 
that access is routinely granted to all 
who request it; 

(iii) To genetic information obtained 
through commercially and publicly 
available sources if the covered entity 
sought access to those sources with the 
intent of obtaining genetic informa-
tion; or 

(iv) To genetic information obtained 
through media sources, whether or not 
commercially and publicly available, if 
the covered entity is likely to acquire 
genetic information by accessing those 
sources, such as Web sites and on-line 
discussion groups that focus on issues 
such as genetic testing of individuals 
and genetic discrimination. 

(5) Where the covered entity acquires 
genetic information for use in the ge-
netic monitoring of the biological ef-
fects of toxic substances in the work-
place. In order for this exception to 
apply, the covered entity must provide 
written notice of the monitoring to the 
individual and the individual must be 
informed of the individual monitoring 
results. The covered entity may not re-
taliate or otherwise discriminate 
against an individual due to his or her 
refusal to participate in genetic moni-
toring that is not required by federal 
or state law. This exception further 
provides that such monitoring: 

(i) Is either required by federal or 
state law or regulation, or is conducted 
only where the individual gives prior 
knowing, voluntary and written au-
thorization. The requirement for indi-
vidual authorization is only met if the 
covered entity uses an authorization 
form that: 

(A) Is written so that the individual 
from whom the genetic information is 
being obtained is reasonably likely to 
understand the form; 

(B) Describes the genetic information 
that will be obtained; and 

(C) Describes the restrictions on dis-
closure of genetic information; 

(ii) Is conducted in compliance with 
any Federal genetic monitoring regula-
tions, including any regulations that 
may be promulgated by the Secretary 
of Labor pursuant to the Occupational 
Safety and Health Act of 1970 (29 U.S.C. 
651 et seq.), the Federal Mine Safety 
and Health Act of 1977 (30 U.S.C. 801 et 
seq.), or the Atomic Energy Act of 1954 
(42 U.S.C. 2011 et seq.); or State genetic 
monitoring regulations, in the case of a 
State that is implementing genetic 
monitoring regulations under the au-
thority of the Occupational Safety and 
Health Act of 1970 (29 U.S.C. 651 et seq.); 
and 

(iii) Provides for reporting of the re-
sults of the monitoring to the covered 
entity, excluding any licensed health 
care professional or board certified ge-
netic counselor involved in the genetic 
monitoring program, only in aggregate 
terms that do not disclose the identity 
of specific individuals. 

(6) Where an employer conducts DNA 
analysis for law enforcement purposes 
as a forensic laboratory or for purposes 
of human remains identification and 
requests or requires genetic informa-
tion of its employees, apprentices, or 
trainees, but only to the extent that 
the genetic information is used for 
analysis of DNA identification markers 
for quality control to detect sample 
contamination and is maintained and 
disclosed in a manner consistent with 
such use. 

(c) Inquiries Made of Family Members 
Concerning a Manifested Disease, Dis-
order, or Pathological Condition. (1) A 
covered entity does not violate this 
section when it requests, requires, or 
purchases information about a mani-
fested disease, disorder, or pathological 
condition of an employee, member, or 
apprenticeship program participant 
whose family member is an employee 
for the same employer, a member of 
the same labor organization, or a par-
ticipant in the same apprenticeship 
program. For example, an employer 
will not violate this section by asking 
someone whose sister also works for 
the employer to take a post-offer med-
ical examination that does not include 
requests for genetic information. 
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(2) A covered entity does not violate 
this section when it requests, requires, 
or purchases genetic information or in-
formation about the manifestation of a 
disease, disorder, or pathological con-
dition of an individual’s family mem-
ber who is receiving health or genetic 
services on a voluntary basis. For ex-
ample, an employer does not unlaw-
fully acquire genetic information 
about an employee when it asks the 
employee’s family member who is re-
ceiving health services from the em-
ployer if her diabetes is under control. 

(d) Medical examinations related to em-
ployment. The prohibition on acquisi-
tion of genetic information, including 
family medical history, applies to med-
ical examinations related to employ-
ment. A covered entity must tell 
health care providers not to collect ge-
netic information, including family 
medical history, as part of a medical 
examination intended to determine the 
ability to perform a job, and must take 
additional reasonable measures within 
its control if it learns that genetic in-
formation is being requested or re-
quired. Such reasonable measures may 
depend on the facts and circumstances 
under which a request for genetic infor-
mation was made, and may include no 
longer using the services of a health 
care professional who continues to re-
quest or require genetic information 
during medical examinations after 
being informed not to do so. 

(e) A covered entity may not use ge-
netic information obtained pursuant to 
subparagraphs (b) or (c) of this section 
to discriminate, as defined by §§ 1635.4, 
1635.5, or 1635.6, and must keep such in-
formation confidential as required by 
§ 1635.9. 

§ 1635.9 Confidentiality. 
(a) Treatment of genetic information. (1) 

A covered entity that possesses genetic 
information in writing about an em-
ployee or member must maintain such 
information on forms and in medical 
files (including where the information 
exists in electronic forms and files) 
that are separate from personnel files 
and treat such information as a con-
fidential medical record. 

(2) A covered entity may maintain 
genetic information about an employee 
or member in the same file in which it 

maintains confidential medical infor-
mation subject to section 102(d)(3)(B) of 
the Americans with Disabilities Act, 42 
U.S.C. 12112(d)(3)(B). 

(3) Genetic information that a cov-
ered entity receives orally need not be 
reduced to writing, but may not be dis-
closed, except as permitted by this 
part. 

(4) Genetic information that a cov-
ered entity acquires through sources 
that are commercially and publicly 
available, as provided by, and subject 
to the limitations in, 1635.8(b)(4) of this 
part, is not considered confidential ge-
netic information, but may not be used 
to discriminate against an individual 
as described in §§ 1635.4, 1635.5, or 1635.6 
of this part. 

(5) Genetic information placed in per-
sonnel files prior to November 21, 2009 
need not be removed and a covered en-
tity will not be liable under this part 
for the mere existence of the informa-
tion in the file. However, the prohibi-
tions on use and disclosure of genetic 
information apply to all genetic infor-
mation that meets the statutory defi-
nition, including genetic information 
requested, required, or purchased prior 
to November 21, 2009. 

(b) Exceptions to limitations on disclo-
sure. A covered entity that possesses 
any genetic information, regardless of 
how the entity obtained the informa-
tion (except for genetic information ac-
quired through commercially and pub-
licly available sources), may not dis-
close it except: 

(1) To the employee or member (or 
family member if the family member is 
receiving the genetic services) about 
whom the information pertains upon 
receipt of the employee’s or member’s 
written request; 

(2) To an occupational or other 
health researcher if the research is 
conducted in compliance with the regu-
lations and protections provided for 
under 45 CFR part 46; 

(3) In response to an order of a court, 
except that the covered entity may dis-
close only the genetic information ex-
pressly authorized by such order; and if 
the court order was secured without 
the knowledge of the employee or 
member to whom the information re-
fers, the covered entity shall inform 
the employee or member of the court 
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