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the loan debt information used to cal-
culate the median loan debt for the 
program under § 668.404 is correct un-
less the institution provides evidence 
satisfactory to the Secretary, as pro-
vided in paragraph (f)(2) of this section, 
that the information is incorrect. The 
institution bears the burden of proof to 
show that the loan debt information is 
incorrect and to show how it should be 
corrected. 

(2) No later than 45 days after the 
Secretary notifies an institution of the 
draft D/E rates for a program, the in-
stitution may challenge the accuracy 
of the loan debt information that the 
Secretary used to calculate the median 
loan debt for the program under 
§ 668.404 by submitting evidence, in a 
format and through a process deter-
mined by the Secretary, that dem-
onstrates that the median loan debt 
calculated by the Secretary is incor-
rect. 

(3) In a challenge under this section, 
the Secretary does not consider— 

(i) Any objection to the mean or me-
dian annual earnings that SSA pro-
vided to the Secretary; 

(ii) More than one challenge to the 
student-specific data on which draft D/ 
E rates are based for a program for an 
award year; or 

(iii) Any challenge that is not timely 
submitted. 

(4) The Secretary considers the evi-
dence provided by an institution chal-
lenging the median loan debt and noti-
fies the institution of whether the 
challenge is accepted or the reasons 
why the challenge is not accepted. 

(5) If the information from an accept-
ed challenge changes the median loan 
debt of the program, the Secretary re-
calculates the program’s draft D/E 
rates. 

(6) Except as provided under § 668.406, 
an institution that does not timely 
challenge the draft D/E rates for a pro-
gram waives any objection to those 
rates. 

(g) Final D/E rates. (1) After expira-
tion of the 45-day period and subject to 
resolution of any challenge under para-
graph (f) of this section, a program’s 
draft D/E rates constitute its final D/E 
rates. 

(2) The Secretary informs the institu-
tion of the final D/E rates for each of 

its GE programs by issuing the notice 
of determination described in 
§ 668.409(a). 

(3) After the Secretary provides the 
notice of determination to the institu-
tion, the Secretary may publish the 
final D/E rates for the program. 

(h) Conditions for corrections and chal-
lenges. An institution must ensure that 
any material that it submits to make 
any correction or challenge under this 
section is complete, timely, accurate, 
and in a format acceptable to the Sec-
retary and consistent with any instruc-
tions provided to the institution with 
the notice of its draft D/E rates and the 
notice of determination. 

(Authority: 20 U.S.C. 1001, 1002, 1088, 1094) 

§ 668.406 D/E rates alternate earnings 
appeals. 

(a) General. If a GE program is failing 
or in the zone under the D/E rates 
measure, an institution may file an al-
ternate earnings appeal to request re-
calculation of the program’s most re-
cent final D/E rates issued by the Sec-
retary. The alternate earnings must be 
from the same calendar year for which 
the Secretary obtained earnings data 
from SSA to calculate the final D/E 
rates under § 668.404. 

(b) Basis for appeals. (1) The institu-
tion may use alternate earnings from 
an institutional survey conducted 
under paragraph (c) of this section, or 
from a State-sponsored data system 
under paragraph (d) of this section, to 
recalculate the program’s final D/E 
rates and file an appeal if by using the 
alternate earnings— 

(i) For a program that was failing the 
D/E rates measure, the program is 
passing or in the zone with respect to 
the D/E rates measure; or 

(ii) For a program that was in the 
zone for the purpose of the D/E rates 
measure, the program is passing the D/ 
E rates measure. 

(2) When submitting its appeal of the 
final D/E rates, the institution must— 

(i) Use the annual loan payment used 
in the calculation of the final D/E 
rates; and 

(ii) Use the higher of the mean or me-
dian alternate earnings. 

(3) The institution must include in 
its appeal the alternate earnings of all 
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the students who completed the pro-
gram during the same cohort period 
that the Secretary used to calculate 
the final D/E rates under § 668.404 or a 
comparable cohort period, provided 
that the institution may elect— 

(i) If conducting an alternate earn-
ings survey, to exclude from the sur-
vey, in accordance with the standards 
established by NCES, all or some of the 
students excluded from the D/E rates 
calculation under § 668.404(e); or 

(ii) If obtaining annual earnings data 
from one or more State-sponsored data 
systems, and in accordance with para-
graph (d)(2) of this section, to exclude 
from the list of students submitted to 
the administrator of the State-admin-
istered data system all or some of the 
students excluded from the D/E rates 
calculation under § 668.404(e). 

(c) Survey requirements for appeals. An 
institution must— 

(1) In accordance with the standards 
included on an Earnings Survey Form 
developed by NCES, conduct a survey 
to obtain annual earnings information 
of the students described in paragraph 
(b)(3) of this section. The Secretary 
will publish in the FEDERAL REGISTER 
the Earnings Survey Form that will in-
clude a pilot-tested universe survey as 
well as the survey standards. An insti-
tution is not required to use the Earn-
ings Survey Form but, in conducting a 
survey under this section, must adhere 
to the survey standards and present to 
the survey respondent in the same 
order and same manner the same sur-
vey items, included in the Earnings 
Survey Form; and 

(2) Submit to the Secretary as part of 
its appeal— 

(i) A certification signed by the insti-
tution’s chief executive officer attest-
ing that the survey was conducted in 
accordance with the survey standards 
in the Earnings Survey Form, and that 
the mean or median earnings used to 
recalculate the D/E rates was accu-
rately determined from the survey re-
sults; 

(ii) An examination-level attestation 
engagement report prepared by an 
independent public accountant or inde-
pendent governmental auditor, as ap-
propriate, that the survey was con-
ducted in accordance with the require-
ments set forth in the NCES Earnings 

Survey Form. The attestation must be 
conducted in accordance with the at-
testation standards contained in the 
Government Accountability Office’s 
Government Auditing Standards pro-
mulgated by the Comptroller General 
of the United States (available at 
www.gao.gov/yellowbook/overview or its 
successor site), and with procedures for 
attestations contained in guides devel-
oped by and available from the Depart-
ment of Education’s Office of Inspector 
General; and 

(iii) Supporting documentation re-
quested by the Secretary. 

(d) State-sponsored data system require-
ments for appeals. An institution must— 

(1) Obtain annual earnings data from 
one or more State-sponsored data sys-
tems by submitting a list of the stu-
dents described in paragraph (b)(3) of 
this section to the administrator of 
each State-sponsored data system used 
for the appeal; 

(2) Demonstrate that annual earnings 
data were obtained for more than 50 
percent of the number of students in 
the cohort period not excluded pursu-
ant to paragraph (b)(3) of this section, 
and that number of students must be 30 
or more; and 

(3) Submit as part of its appeal— 
(i) A certification signed by the insti-

tution’s chief executive officer attest-
ing that it accurately used the State- 
provided earnings data to recalculate 
the D/E rates; and 

(ii) Supporting documentation re-
quested by the Secretary. 

(e) Appeals procedure. (1) For any ap-
peal under this section, in accordance 
with procedures established by the Sec-
retary and provided in the notice of 
draft D/E rates under § 668.405 and the 
notice of determination under § 668.409, 
the institution must— 

(i) Notify the Secretary of its intent 
to submit an appeal no earlier than the 
date that the Secretary provides the 
institution the draft D/E rates under 
§ 668.405(e)(3), but no later than 14 days 
after the date the Secretary issues the 
notice of determination under 
§ 668.409(a) informing the institution of 
the final D/E rates under § 668.405(g); 
and 

(ii) Submit the recalculated D/E 
rates, all certifications, and specified 
supporting documentation related to 
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the appeal no later than 60 days after 
the date the Secretary issues the no-
tice of determination. 

(2) An institution that timely sub-
mits an appeal that meets the require-
ments of this section is not subject to 
any consequences under § 668.410 based 
on the D/E rates under appeal while the 
Secretary considers the appeal. If the 
Secretary has published final D/E rates 
under § 668.405(g), the program’s final D/ 
E rates will be annotated to indicate 
that they are under appeal. 

(3) An institution that does not sub-
mit a timely appeal waives its right to 
appeal the GE program’s failing or zone 
D/E rates for the relevant award year. 

(f) Appeals determinations. (1) Appeals 
denied. If the Secretary denies an ap-
peal, the Secretary notifies the institu-
tion of the reasons for denying the ap-
peal, and the program’s final D/E rates 
previously issued in the notice of deter-
mination under § 668.409(a) remain the 
final D/E rates for the program for the 
award year. 

(2) Appeals granted. If the Secretary 
grants the appeal, the Secretary noti-
fies the institution that the appeal is 
granted, that the recalculated D/E 
rates are the new final D/E rates for 
the program for the award year, and of 
any consequences of the recalculated 
rates under § 668.410. If the Secretary 
has published final D/E rates under 
§ 668.405(g), the program’s published 
rates will be updated to reflect the new 
final D/E rates. 

(g) Conditions for alternate earnings 
appeals. An institution must ensure 
that any material that it submits to 
make an appeal under this section is 
complete, timely, accurate, and in a 
format acceptable to the Secretary and 
consistent with any instructions pro-
vided to the institution with the notice 
of determination. 

(Authority: 20 U.S.C. 1001, 1002, 1088, 1094) 

§§ 668.407–408 [Reserved] 

§ 668.409 Final determination of the D/ 
E rates measure. 

(a) Notice of determination. For each 
award year for which the Secretary 
calculates a D/E rates measure for a 
GE program, the Secretary issues a no-
tice of determination informing the in-
stitution of the following: 

(1) The final D/E rates for the pro-
gram as determined under § 668.404, 
§ 668.405, and, if applicable, § 668.406; 

(2) The final determination by the 
Secretary of whether the program is 
passing, failing, in the zone, or ineli-
gible, as described in § 668.403, and the 
consequences of that determination; 

(3) Whether the program could be-
come ineligible based on its final D/E 
rates for the next award year for which 
D/E rates are calculated for the pro-
gram; 

(4) Whether the institution is re-
quired to provide the student warning 
under § 668.410(a); and 

(5) If the program’s final D/E rates 
are failing or in the zone, instructions 
on how it may make an alternate earn-
ings appeal pursuant to § 668.406. 

(b) Effective date of Secretary’s final 
determination. The Secretary’s deter-
mination as to the D/E rates measure 
is effective on the date that is specified 
in the notice of determination. The de-
termination, including, as applicable, 
the determination with respect to an 
appeal under § 668.406, constitutes the 
final decision of the Secretary with re-
spect to the D/E rates measure and the 
Secretary provides for no further ap-
peal of that determination. 

(Authority: 20 U.S.C. 1001, 1002, 1088, 1094) 

§ 668.410 Consequences of the D/E 
rates measure. 

(a) Student warning—(1) Events requir-
ing a warning to students and prospective 
students. The institution must provide 
a warning with respect to a GE pro-
gram to students and to prospective 
students for any year for which the 
Secretary notifies an institution that 
the program could become ineligible 
based on its final D/E rates measure for 
the next award year. 

(2) Content of warning. Unless other-
wise specified by the Secretary in a no-
tice published in the FEDERAL REG-
ISTER, the warning must— 

(i) State that: ‘‘This program has not 
passed standards established by the 
U.S. Department of Education. The De-
partment based these standards on the 
amounts students borrow for enroll-
ment in this program and their re-
ported earnings. If in the future the 
program does not pass the standards, 
students who are then enrolled may 
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