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the appeal no later than 60 days after 
the date the Secretary issues the no-
tice of determination. 

(2) An institution that timely sub-
mits an appeal that meets the require-
ments of this section is not subject to 
any consequences under § 668.410 based 
on the D/E rates under appeal while the 
Secretary considers the appeal. If the 
Secretary has published final D/E rates 
under § 668.405(g), the program’s final D/ 
E rates will be annotated to indicate 
that they are under appeal. 

(3) An institution that does not sub-
mit a timely appeal waives its right to 
appeal the GE program’s failing or zone 
D/E rates for the relevant award year. 

(f) Appeals determinations. (1) Appeals 
denied. If the Secretary denies an ap-
peal, the Secretary notifies the institu-
tion of the reasons for denying the ap-
peal, and the program’s final D/E rates 
previously issued in the notice of deter-
mination under § 668.409(a) remain the 
final D/E rates for the program for the 
award year. 

(2) Appeals granted. If the Secretary 
grants the appeal, the Secretary noti-
fies the institution that the appeal is 
granted, that the recalculated D/E 
rates are the new final D/E rates for 
the program for the award year, and of 
any consequences of the recalculated 
rates under § 668.410. If the Secretary 
has published final D/E rates under 
§ 668.405(g), the program’s published 
rates will be updated to reflect the new 
final D/E rates. 

(g) Conditions for alternate earnings 
appeals. An institution must ensure 
that any material that it submits to 
make an appeal under this section is 
complete, timely, accurate, and in a 
format acceptable to the Secretary and 
consistent with any instructions pro-
vided to the institution with the notice 
of determination. 

(Authority: 20 U.S.C. 1001, 1002, 1088, 1094) 

§§ 668.407–408 [Reserved] 

§ 668.409 Final determination of the D/ 
E rates measure. 

(a) Notice of determination. For each 
award year for which the Secretary 
calculates a D/E rates measure for a 
GE program, the Secretary issues a no-
tice of determination informing the in-
stitution of the following: 

(1) The final D/E rates for the pro-
gram as determined under § 668.404, 
§ 668.405, and, if applicable, § 668.406; 

(2) The final determination by the 
Secretary of whether the program is 
passing, failing, in the zone, or ineli-
gible, as described in § 668.403, and the 
consequences of that determination; 

(3) Whether the program could be-
come ineligible based on its final D/E 
rates for the next award year for which 
D/E rates are calculated for the pro-
gram; 

(4) Whether the institution is re-
quired to provide the student warning 
under § 668.410(a); and 

(5) If the program’s final D/E rates 
are failing or in the zone, instructions 
on how it may make an alternate earn-
ings appeal pursuant to § 668.406. 

(b) Effective date of Secretary’s final 
determination. The Secretary’s deter-
mination as to the D/E rates measure 
is effective on the date that is specified 
in the notice of determination. The de-
termination, including, as applicable, 
the determination with respect to an 
appeal under § 668.406, constitutes the 
final decision of the Secretary with re-
spect to the D/E rates measure and the 
Secretary provides for no further ap-
peal of that determination. 

(Authority: 20 U.S.C. 1001, 1002, 1088, 1094) 

§ 668.410 Consequences of the D/E 
rates measure. 

(a) Student warning—(1) Events requir-
ing a warning to students and prospective 
students. The institution must provide 
a warning with respect to a GE pro-
gram to students and to prospective 
students for any year for which the 
Secretary notifies an institution that 
the program could become ineligible 
based on its final D/E rates measure for 
the next award year. 

(2) Content of warning. Unless other-
wise specified by the Secretary in a no-
tice published in the FEDERAL REG-
ISTER, the warning must— 

(i) State that: ‘‘This program has not 
passed standards established by the 
U.S. Department of Education. The De-
partment based these standards on the 
amounts students borrow for enroll-
ment in this program and their re-
ported earnings. If in the future the 
program does not pass the standards, 
students who are then enrolled may 
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not be able to use federal student 
grants or loans to pay for the program, 
and may have to find other ways, such 
as private loans, to pay for the pro-
gram.’’; and 

(ii) Refer students and prospective 
students to (and include a link for) Col-
lege Navigator, its successor site, or 
another similar Federal resource, for 
information about other similar pro-
grams. 

(iii) For warnings provided to en-
rolled students— 

(A) Describe the academic and finan-
cial options available to students to 
continue their education in another 
program at the institution, including 
whether the students could transfer 
credits earned in the program to an-
other program at the institution and 
which course credits would transfer, in 
the event that the program loses eligi-
bility for title IV, HEA program funds; 

(B) Indicate whether or not the insti-
tution will— 

(1) Continue to provide instruction in 
the program to allow students to com-
plete the program; and 

(2) Refund the tuition, fees, and other 
required charges paid to the institution 
by, or on behalf of, students for enroll-
ment in the program; and 

(C) Explain whether the students 
could transfer credits earned in the 
program to another institution. 

(3) Consumer testing. The Secretary 
will conduct consumer testing to deter-
mine how to make the student warning 
as meaningful as possible. 

(4) Alternative languages. To the ex-
tent practicable, the institution must 
provide alternatives to the English- 
language student warning for those 
students and prospective students for 
whom English is not their first lan-
guage. 

(5) Delivery to students. (i) An institu-
tion must provide the warning required 
under this section in writing to each 
student enrolled in the program no 
later than 30 days after the date of the 
Secretary’s notice of determination 
under § 668.409 by— 

(A) Hand-delivering the warning as a 
separate document to the student indi-
vidually or as part of a group presen-
tation; or 

(B) Sending the warning to the pri-
mary email address used by the insti-

tution for communicating with the stu-
dent about the program. 

(ii) If the institution sends the warn-
ing by email, the institution must— 

(A) Ensure that the warning is the 
only substantive content in the email; 

(B) Receive electronic or other writ-
ten acknowledgement from the student 
that the student has received the 
email; 

(C) Send the warning using a dif-
ferent address or method of delivery if 
the institution receives a response that 
the email could not be delivered; and 

(D) Maintain records of its efforts to 
provide the warnings required by this 
section. 

(6) Delivery to prospective students — 
(i) General. An institution must provide 
any warning required under this sec-
tion to each prospective student or to 
each third party acting on behalf of the 
prospective student at the first contact 
about the program between the institu-
tion and the student or the third party 
acting on behalf of the student by— 

(A) Hand-delivering the warning as a 
separate document to the prospective 
student or third party individually, or 
as part of a group presentation; 

(B) Sending the warning to the pri-
mary email address used by the insti-
tution for communicating with the 
prospective student or third party 
about the program; 

(C) Providing the prospective student 
or third party a copy of the disclosure 
template as required by § 668.412(e) that 
includes the student warning required 
by this section; or 

(D) Providing the warning orally to 
the student or third party if the con-
tact is by telephone. 

(ii) Special warning requirements before 
enrolling a prospective student. (A) Be-
fore an institution enrolls, registers, or 
enters into a financial commitment 
with a prospective student with respect 
to the program, the institution must 
provide any warning required under 
this section to the prospective student 
in the manner prescribed in paragraph 
(a)(6)(i)(A) through (C) of this section. 

(B) An institution may not enroll, 
register, or enter into a financial com-
mitment with the prospective student 
with respect to the program earlier 
than— 
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(1) Three business days after the in-
stitution first provides the student 
warning to the prospective student; or 

(2) If more than 30 days have passed 
from the date the institution first pro-
vided the student warning to the pro-
spective student, three business days 
after the institution provides another 
warning as required by this paragraph. 

(iii) Email delivery and acknowledge-
ment. If the institution sends the warn-
ing to the prospective student or the 
third party by email, including by pro-
viding the prospective student or third 
party an electronic copy of the disclo-
sure template, the institution must— 

(A) Ensure that the warning is the 
only substantive content in the email; 

(B) Receive electronic or other writ-
ten acknowledgement from the pro-
spective student or third party that 
the student or third party has received 
the email; 

(C) Send the warning using a dif-
ferent address or method of delivery if 
the institution receives a response that 
the email could not be delivered; and 

(D) Maintain records of its efforts to 
provide the warning required under 
this section. 

(7) Disclosure template. Within 30 days 
of receiving notice from the Secretary 
that the institution must provide a 
student warning for the program, the 
institution must update the disclosure 
template described in § 668.412 to in-
clude the warning in paragraph (a)(2) of 
this section or such other warning 
specified by the Secretary in a notice 
published in the FEDERAL REGISTER. 

(b) Restrictions—(1) Ineligible program. 
Except as provided in § 668.26(d), an in-
stitution may not disburse title IV, 
HEA program funds to students en-
rolled in an ineligible program. 

(2) Period of ineligibility. (i) An insti-
tution may not seek to reestablish the 
eligibility of a failing or zone program 
that it discontinued voluntarily, rees-
tablish the eligibility of a program 
that is ineligible under the D/E rates 
measure, or establish the eligibility of 
a program that is substantially similar 
to the discontinued or ineligible pro-
gram, until three years following the 
date specified in the notice of deter-
mination informing the institution of 
the program’s ineligibility or the date 

the institution discontinued the failing 
or zone program. 

(ii) An institution may not seek to 
reestablish the eligibility of a program 
that it discontinued voluntarily after 
receiving draft D/E rates that are fail-
ing or in the zone, or establish the eli-
gibility of a program that is substan-
tially similar to the discontinued pro-
gram, until— 

(A) Final D/E rates that are passing 
are issued for the program for that 
award year; or 

(B) If the final D/E rates for the pro-
gram for that award year are failing or 
in the zone, three years following the 
date the institution discontinued the 
program. 

(iii) For the purposes of this section, 
an institution voluntarily discontinues 
a program on the date the institution 
provides written notice to the Sec-
retary that it relinquishes the title IV, 
HEA program eligibility of that pro-
gram. 

(iv) For the purposes of this subpart, 
a program is substantially similar to 
another program if the two programs 
share the same four-digit CIP code. The 
Secretary presumes a program is not 
substantially similar to another pro-
gram if the two programs have dif-
ferent four-digit CIP codes but the in-
stitution must provide an explanation 
of how the new program is not substan-
tially similar to the ineligible or vol-
untarily discontinued program with its 
certification under § 668.414. 

(3) Restoring eligibility. An ineligible 
program, or a failing or zone program 
that an institution voluntarily discon-
tinues, remains ineligible until the in-
stitution establishes the eligibility of 
that program under § 668.414(c). 

(Authority: 20 U.S.C. 1001, 1002, 1088, 1094, 
1099c) 

§ 668.411 Reporting requirements for 
GE programs. 

(a) In accordance with procedures es-
tablished by the Secretary, an institu-
tion must report— 

(1) For each student enrolled in a GE 
program during an award year who re-
ceived title IV, HEA program funds for 
enrolling in that program— 

(i) Information needed to identify the 
student and the institution; 
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