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§ 8.17 Review. 
(a) Interlocutory review. (1) Except as 

provided below, no party may seek re-
view of interlocutory rulings until a 
decision on the merits has been issued 
by the Commission’s staff, including an 
administrative law judge. 

(2) Rulings listed in this paragraph 
are reviewable as a matter of right. An 
application for review of such ruling 
may not be deferred and raised as an 
exception to a decision on the merits. 

(i) If the staff’s ruling denies or ter-
minates the right of any person to par-
ticipate as a party to the proceeding, 
such person, as a matter of right, may 
file an application for review of that 
ruling. 

(ii) If the staff’s ruling requires pro-
duction of documents or other written 
evidence, over objection based on a 
claim of privilege, the ruling on the 
claim of privilege is reviewable as a 
matter of right. 

(iii) If the staff’s ruling denies a mo-
tion to disqualify a staff person from 
participating in the proceeding, the 
ruling is reviewable as a matter of 
right. 

(b) Petitions for reconsideration. Peti-
tions for reconsideration of interlocu-
tory actions by the Commission’s staff 
or by an administrative law judge will 
not be entertained. Petitions for recon-
sideration of a decision on the merits 
made by the Commission’s staff should 
be filed in accordance with §§ 1.104 
through 1.106 of this chapter. 

(c) Application for review. (1) Any 
party to a part 8 proceeding aggrieved 
by any decision on the merits issued by 
the staff pursuant to delegated author-
ity may file an application for review 
by the Commission in accordance with 
§ 1.115 of this chapter. 

(2) Any party to a part 8 proceeding 
aggrieved by any decision on the mer-
its by an administrative law judge may 
file an appeal of the decision directly 
with the Commission, in accordance 
with §§ 1.276(a) and 1.277(a) through (c) 
of this chapter. 

§ 8.18 Advisory opinions. 
(a) Procedures. (1) Any entity that is 

subject to the Commission’s jurisdic-
tion may request an advisory opinion 
from the Enforcement Bureau regard-
ing its own proposed conduct that may 

implicate the open Internet rules or 
any rules or policies related to the 
open Internet that may be adopted in 
the future. Requests for advisory opin-
ions may be filed via the Commission’s 
Web site or with the Office of the Sec-
retary and must be copied to the Chief 
of the Enforcement Bureau and the 
Chief of the Investigations and Hear-
ings Division of the Enforcement Bu-
reau. 

(2) The Enforcement Bureau may, in 
its discretion, refuse to consider a re-
quest for an advisory opinion. If the 
Bureau declines to respond to a re-
quest, it will inform the requesting 
party in writing. 

(3) Requests for advisory opinions 
must relate to prospective or proposed 
conduct that the requesting party in-
tends to pursue. The Enforcement Bu-
reau will not respond to requests for 
opinions that relate to ongoing or prior 
conduct, and the Bureau may initiate 
an enforcement investigation to deter-
mine whether such conduct violates 
the open Internet rules. Additionally, 
the Bureau will not respond to requests 
if the same or substantially the same 
conduct is the subject of a current gov-
ernment investigation or proceeding, 
including any ongoing litigation or 
open rulemaking at the Commission. 

(4) Requests for advisory opinions 
must be accompanied by all material 
information sufficient for Enforcement 
Bureau staff to make a determination 
on the proposed conduct for which re-
view is requested. Requesters must cer-
tify that factual representations made 
to the Bureau are truthful and accu-
rate, and that they have not inten-
tionally omitted any information from 
the request. A request for an advisory 
opinion that is submitted by a business 
entity or an organization must be exe-
cuted by an individual who is author-
ized to act on behalf of that entity or 
organization. 

(5) Enforcement Bureau staff will 
have discretion to ask parties request-
ing opinions, as well as other parties 
that may have information relevant to 
the request or that may be impacted by 
the proposed conduct, for additional in-
formation that the staff deems nec-
essary to respond to the request. Such 
additional information, if furnished 
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orally or during an in-person con-
ference with Bureau staff, shall be 
promptly confirmed in writing. Parties 
are not obligated to respond to staff in-
quiries related to advisory opinions. If 
a requesting party fails to respond to a 
staff inquiry, then the Bureau may dis-
miss that party’s request for an advi-
sory opinion. If a party voluntarily re-
sponds to a staff inquiry for additional 
information, then it must do so by a 
deadline to be specified by Bureau 
staff. Advisory opinions will expressly 
state that they rely on the representa-
tions made by the requesting party, 
and that they are premised on the spe-
cific facts and representations in the 
request and any supplemental submis-
sions. 

(b) After review of a request sub-
mitted hereunder, the Enforcement Bu-
reau will: 

(1) Issue an advisory opinion that 
will state the Bureau’s present enforce-
ment intention with respect to the pro-
posed open Internet practices; 

(2) Issue a written statement declin-
ing to respond to the request; or; 

(3) Take such other position or action 
as it considers appropriate. An advi-
sory opinion states only the enforce-
ment intention of the Enforcement Bu-
reau as of the date of the opinion, and 
it is not binding on any party. Advi-
sory opinions will be issued without 
prejudice to the Enforcement Bureau 
or the Commission to reconsider the 
questions involved, or to rescind or re-
voke the opinion. Advisory opinions 
will not be subject to appeal or further 
review. 

(c) The Enforcement Bureau will 
have discretion to indicate the Bu-
reau’s lack of enforcement intent in an 
advisory opinion based on the facts, 
representations, and warranties made 
by the requesting party. The request-
ing party may rely on the opinion only 
to the extent that the request fully and 
accurately contains all the material 
facts and representations necessary to 
issuance of the opinion and the situa-
tion conforms to the situation de-
scribed in the request for opinion. The 
Bureau will not bring an enforcement 
action against a requesting party with 
respect to any action taken in good 
faith reliance upon an advisory opinion 
if all of the relevant facts were fully, 

completely, and accurately presented 
to the Bureau, and where such action 
was promptly discontinued upon notifi-
cation of rescission or revocation of 
the Commission’s or Bureau’s approval. 

(d) Public disclosure. The Enforcement 
Bureau will make advisory opinions 
available to the public on the Commis-
sion’s Web site. The Bureau will also 
publish the initial request for guidance 
and any associated materials. Parties 
soliciting advisory opinions may re-
quest confidential treatment of infor-
mation submitted in connection with a 
request for an advisory opinion pursu-
ant to § 0.459 of this chapter. 

(e) Withdrawal of request. Any re-
questing party may withdraw a request 
for review at any time prior to receipt 
of notice that the Enforcement Bureau 
intends to issue an adverse opinion, or 
the issuance of an opinion. The En-
forcement Bureau remains free, how-
ever, to submit comments to such re-
questing party as it deems appropriate. 
Failure to take action after receipt of 
documents or information, whether 
submitted pursuant to this procedure 
or otherwise, does not in any way limit 
or stop the Bureau from taking such 
action at such time thereafter as it 
deems appropriate. The Bureau re-
serves the right to retain documents 
submitted to it under this procedure or 
otherwise and to use them for all gov-
ernmental purposes. 

[80 FR 19849, Apr. 13, 2015] 

§ 8.19 Other laws and considerations. 

(a) Nothing in this part supersedes 
any obligation or authorization a pro-
vider of broadband Internet access 
service may have to address the needs 
of emergency communications or law 
enforcement, public safety, or national 
security authorities, consistent with or 
as permitted by applicable law, or lim-
its the provider’s ability to do so. 

(b) Nothing in this part prohibits rea-
sonable efforts by a provider of 
broadband Internet access service to 
address copyright infringement or 
other unlawful activity. 

[76 FR 59232, Sept. 23, 2011. Redesignated at 
80 FR 19847, Apr. 13, 2015] 
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