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them to record offers submitted in re-
sponse to negotiated solicitations. 

[48 FR 42356, Sept. 19, 1983, as amended at 52 
FR 19805, May 27, 1987; 54 FR 29282, July 11, 
1989; 60 FR 34759, July 3, 1995; 61 FR 39198, 
July 26, 1996; 69 FR 59699, Oct. 5, 2004; 74 FR 
31560, July 1, 2009] 

36.702 Forms for use in contracting 
for architect-engineer services. 

(a) Contracting officers must use 
Standard Form 252, Architect-Engineer 
Contract, to award fixed-price con-
tracts for architect-engineer services 
when the services will be performed in 
the United States or its outlying areas. 

(b) The SF 330, Architect-Engineer 
Qualifications, shall be used to evalu-
ate firms before awarding a contract 
for architect-engineer services: 

(1) Use the SF 330, Part I—Contract- 
Specific Qualifications, to obtain infor-
mation from an architect-engineer 
firm about its qualifications for a spe-
cific contract when the contract 
amount is expected to exceed the sim-
plified acquisition threshold. Part I 
may be used when the contract amount 
is expected to be at or below the sim-
plified acquisition threshold, if the 
contracting officer determines that its 
use is appropriate. 

(2) Use the SF 330, Part II—General 
Qualifications, to obtain information 
from an architect-engineer firm about 
its general professional qualifications. 

[48 FR 42356, Sept. 19, 1983, as amended at 60 
FR 34759, July 3, 1995; 68 FR 28084, May 22, 
2003; 68 FR 69231, Dec. 11, 2003; 74 FR 31560, 
July 1, 2009] 
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SOURCE: 48 FR 42365, Sept. 19, 1983, unless 
otherwise noted. 

37.000 Scope of part. 

This part prescribes policy and proce-
dures that are specific to the acquisi-
tion and management of services by 
contract. This part applies to all con-
tracts and orders for services regard-
less of the contract type or kind of 
service being acquired. This part re-
quires the use of performance-based ac-
quisitions for services to the maximum 
extent practicable and prescribes poli-
cies and procedures for use of perform-
ance-based acquisition methods (see 
Subpart 37.6). Additional guidance for 
research and development services is in 
part 35; architect-engineering services 
is in part 36; information technology is 
in part 39; and transportation services 
is in part 47. Parts 35, 36, 39, and 47 
take precedence over this part in the 
event of inconsistencies. This part in-
cludes, but is not limited to, contracts 
for services to which 41 U.S.C. chapter 
67, Service Contract Labor Standards, 
applies (see subpart 22.10). 

[62 FR 12694, Mar. 17, 1997, as amended at 62 
FR 44815, Aug. 22, 1997; 71 FR 218, Jan. 3, 2006; 
79 FR 24212, Apr. 29, 2014] 

Subpart 37.1—Service Contracts— 
General 

37.101 Definitions. 

As used in this part— 
Adjusted hourly rate (including uncom-

pensated overtime) is the rate that re-
sults from multiplying the hourly rate 
for a 40-hour work week by 40, and then 
dividing by the proposed hours per 
week which includes uncompensated 
overtime hours over and above the 
standard 40-hour work week. For exam-
ple, 45 hours proposed on a 40-hour 
work week basis at $20 per hour would 
be converted to an uncompensated 
overtime rate of $17.78 per hour ($20.00 
× 40/45 = $17.78). 

Child care services means child protec-
tive services (including the investiga-
tion of child abuse and neglect re-
ports), social services, health and men-
tal health care, child (day) care, edu-
cation (whether or not directly in-
volved in teaching), foster care, resi-
dential care, recreational or rehabilita-

tive programs, and detention, correc-
tional, or treatment services. 

Nonpersonal services contract means a 
contract under which the personnel 
rendering the services are not subject, 
either by the contract’s terms or by 
the manner of its administration, to 
the supervision and control usually 
prevailing in relationships between the 
Government and its employees. 

Performance-based contracting means 
structuring all aspects of an acquisi-
tion around the purpose of the work to 
be performed as opposed to either the 
manner by which the work is to be per-
formed or broad and imprecise state-
ments of work. 

Service contract means a contract that 
directly engages the time and effort of 
a contractor whose primary purpose is 
to perform an identifiable task rather 
than to furnish an end item of supply. 
A service contract may be either a non-
personal or personal contract. It can 
also cover services performed by either 
professional or nonprofessional per-
sonnel whether on an individual or or-
ganizational basis. Some of the areas 
in which service contracts are found in-
clude the following: 

(1) Maintenance, overhaul, repair, 
servicing, rehabilitation, salvage, mod-
ernization, or modification of supplies, 
systems, or equipment. 

(2) Routine recurring maintenance of 
real property. 

(3) Housekeeping and base services. 
(4) Advisory and assistance services. 
(5) Operation of Government-owned 

equipment, real property, and systems. 
(6) Communications services. 
(7) Architect-Engineering (see sub-

part 36.6). 
(8) Transportation and related serv-

ices (see part 47). 
(9) Research and development (see 

part 35). 
Uncompensated overtime means the 

hours worked without additional com-
pensation in excess of an average of 40 
hours per week by direct charge em-
ployees who are exempt from the Fair 
Labor Standards Act. Compensated 
personal absences such as holidays, va-
cations, and sick leave shall be in-
cluded in the normal work week for 
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purposes of computing uncompensated 
overtime hours. 

[48 FR 42365, Sept. 19, 1983, as amended at 53 
FR 43392, Oct. 26, 1988; 59 FR 67051, Dec. 28, 
1994; 62 FR 44815, Aug. 22, 1997; 66 FR 2133, 
Jan. 10, 2001; 72 FR 27385, May 15, 2007; 80 FR 
4993, Jan. 29, 2015] 

37.102 Policy. 

(a) Performance-based acquisition 
(see Subpart 37.6) is the preferred 
method for acquiring services (Public 
Law 106–398, section 821). When acquir-
ing services, including those acquired 
under supply contracts or orders, agen-
cies must— 

(1) Use performance-based acquisi-
tion methods to the maximum extent 
practicable, except for— 

(i) Architect-engineer services ac-
quired in accordance with 40 U.S.C. 1101 
et seq. (see part 36); 

(ii) Construction (see part 36); 
(iii) Utility services (see part 41); or 
(iv) Services that are incidental to 

supply purchases; and 
(2) Use the following order of prece-

dence (Public Law 106–398, section 
821(a)); 

(i) A firm-fixed price performance- 
based contract or task order. 

(ii) A performance-based contract or 
task order that is not firm-fixed price. 

(iii) A contract or task order that is 
not performance-based. 

(b) Agencies shall generally rely on 
the private sector for commercial serv-
ices (see OMB Circular No. A–76, Per-
formance of Commercial Activities and 
subpart 7.3). 

(c) Agencies shall not award a con-
tract for the performance of an inher-
ently governmental function (see sub-
part 7.5). 

(d) Non-personal service contracts 
are proper under general contracting 
authority. 

(e) Agency program officials are re-
sponsible for accurately describing the 
need to be filled, or problem to be re-
solved, through service contracting in 
a manner that ensures full under-
standing and responsive performance 
by contractors and, in so doing, should 
obtain assistance from contracting of-
ficials, as needed. To the maximum ex-
tent practicable, the program officials 
shall describe the need to be filled 

using performance-based acquisition 
methods. 

(f) Agencies shall establish effective 
management practices in accordance 
with Office of Federal Procurement 
Policy (OFPP) Policy Letter 93–1, Man-
agement Oversight of Service Con-
tracting, to prevent fraud, waste, and 
abuse in service contracting. 

(g) Services are to be obtained in the 
most cost-effective manner, without 
barriers to full and open competition, 
and free of any potential conflicts of 
interest. 

(h) Agencies shall ensure that suffi-
ciently trained and experienced offi-
cials are available within the agency to 
manage and oversee the contract ad-
ministration function. 

(i) Agencies shall ensure that service 
contracts that require the delivery, 
use, or furnishing of products are con-
sistent with part 23. 

[61 FR 2630, Jan. 26, 1996, as amended at 62 
FR 12694, Mar. 17, 1997; 62 FR 44815, Aug. 22, 
1997; 66 FR 22083, May 2, 2001; 70 FR 57454, 
Sept. 30, 2005; 71 FR 218, Jan. 3, 2006; 76 FR 
31401, May 31, 2011] 

37.103 Contracting officer responsi-
bility. 

(a) The contracting officer is respon-
sible for ensuring that a proposed con-
tract for services is proper. For this 
purpose the contracting officer shall— 

(1) Determine whether the proposed 
service is for a personal or nonpersonal 
services contract using the definitions 
at 2.101 and 37.101 and the guidelines in 
37.104; 

(2) In doubtful cases, obtain the re-
view of legal counsel; and 

(3) Document the file (except as pro-
vided in paragraph (b) below) with 

(i) the opinion of legal counsel, if 
any, 

(ii) a memorandum of the facts and 
rationale supporting the conclusion 
that the contract does not violate the 
provisions in 37.104(b), and 

(iii) any further documentation that 
the contracting agency may require. 

(b) Nonpersonal services contracts 
are exempt from the requirements of 
subparagraph (a)(3) above. 

(c) Ensure that performance-based 
acquisition methods are used to the 
maximum extent practicable when ac-
quiring services. 
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(d) Ensure that contracts for child 
care services include requirements for 
criminal history background checks on 
employees who will perform child care 
services under the contract in accord-
ance with 42 U.S.C. 13041, as amended, 
and agency procedures. 

(e) Ensure that service contractor re-
porting requirements are met in ac-
cordance with subpart 4.17, Service 
Contracts Inventory. 

[48 FR 42365, Sept. 19, 1983, as amended at 55 
FR 36796, Sept. 6, 1990; 59 FR 67051, Dec. 28, 
1994; 62 FR 233, Jan. 2, 1997; 62 FR 44815, Aug. 
22, 1997; 62 FR 51379, Oct. 1, 1997; 66 FR 2133, 
Jan. 10, 2001; 71 FR 218, Jan. 3, 2006; 78 FR 
80375, Dec. 31, 2013] 

37.104 Personal services contracts. 
(a) A personal services contract is 

characterized by the employer-em-
ployee relationship it creates between 
the Government and the contractor’s 
personnel. The Government is nor-
mally required to obtain its employees 
by direct hire under competitive ap-
pointment or other procedures required 
by the civil service laws. Obtaining 
personal services by contract, rather 
than by direct hire, circumvents those 
laws unless Congress has specifically 
authorized acquisition of the services 
by contract. 

(b) Agencies shall not award personal 
services contracts unless specifically 
authorized by statute (e.g., 5 U.S.C. 
3109) to do so. 

(c)(1) An employer-employee rela-
tionship under a service contract oc-
curs when, as a result of (i) the con-
tract’s terms or (ii) the manner of its 
administration during performance, 
contractor personnel are subject to the 
relatively continuous supervision and 
control of a Government officer or em-
ployee. However, giving an order for a 
specific article or service, with the 
right to reject the finished product or 
result, is not the type of supervision or 
control that converts an individual 
who is an independent contractor (such 
as a contractor employee) into a Gov-
ernment employee. 

(2) Each contract arrangement must 
be judged in the light of its own facts 
and circumstances, the key question 
always being: Will the Government ex-
ercise relatively continuous super-
vision and control over the contractor 

personnel performing the contract? 
The sporadic, unauthorized supervision 
of only one of a large number of con-
tractor employees might reasonably be 
considered not relevant, while rel-
atively continuous Government super-
vision of a substantial number of con-
tractor employees would have to be 
taken strongly into account (see (d) 
below). 

(d) The following descriptive ele-
ments should be used as a guide in as-
sessing whether or not a proposed con-
tract is personal in nature: 

(1) Performance on site. 
(2) Principal tools and equipment fur-

nished by the Government. 
(3) Services are applied directly to 

the integral effort of agencies or an or-
ganizational subpart in furtherance of 
assigned function or mission. 

(4) Comparable services, meeting 
comparable needs, are performed in the 
same or similar agencies using civil 
service personnel. 

(5) The need for the type of service 
provided can reasonably be expected to 
last beyond one year. 

(6) The inherent nature of the serv-
ice, or the manner in which it is pro-
vided reasonably requires directly or 
indirectly, Government direction or su-
pervision of contractor employees in 
order to— 

(i) Adequately protect the Govern-
ment’s interest; 

(ii) Retain control of the function in-
volved; or 

(iii) Retain full personal responsi-
bility for the function supported in a 
duly authorized Federal officer or em-
ployee. 

(e) When specific statutory authority 
for a personal service contract is cited, 
obtain the review and opinion of legal 
counsel. 

(f) Personal services contracts for the 
services of individual experts or con-
sultants are limited by the Classifica-
tion Act. In addition, the Office of Per-
sonnel Management has established re-
quirements which apply in acquiring 
the personal services of experts or con-
sultants in this manner (e.g., benefits, 
taxes, conflicts of interest). Therefore, 

VerDate Sep<11>2014 10:20 Dec 11, 2015 Jkt 235214 PO 00000 Frm 00864 Fmt 8010 Sfmt 8010 Y:\SGML\235214.XXX 235214Lh
or

ne
 o

n 
D

S
K

5T
P

T
V

N
1P

R
O

D
 w

ith
 C

F
R



855 

Federal Acquisition Regulation 37.110 

the contracting officer shall effect nec-
essary coordination with the cognizant 
civilian personnel office. 

[48 FR 42365, Sept. 19, 2001, as amended at 66 
FR 2133, Jan. 10, 2001] 

37.105 Competition in service con-
tracting. 

(a) Unless otherwise provided by stat-
ute, contracts for services shall be 
awarded through sealed bidding when-
ever the conditions in 6.401(a) are met 
(except see 6.401(b)). 

(b) The provisions of statute and part 
6 of this regulation requiring competi-
tion apply fully to service contracts. 
The method of contracting used to pro-
vide for competition may vary with the 
type of service being acquired and may 
not necessarily be limited to price 
competition. 

[50 FR 1744, Jan. 11, 1985, and 50 FR 52429, 
Dec. 23, 1985] 

37.106 Funding and term of service 
contracts. 

(a) When contracts for services are 
funded by annual appropriations, the 
term of contracts so funded shall not 
extend beyond the end of the fiscal 
year of the appropriation except when 
authorized by law (see paragraph (b) of 
this section for certain service con-
tracts, 32.703–2 for contracts condi-
tioned upon availability of funds, and 
32.703–3 for contracts crossing fiscal 
years). 

(b) The head of an executive agency, 
except NASA, may enter into a con-
tract, exercise an option, or place an 
order under a contract for severable 
services for a period that begins in one 
fiscal year and ends in the next fiscal 
year if the period of the contract 
awarded, option exercised, or order 
placed does not exceed one year (10 
U.S.C. 2410a and 41 U.S.C. 3902). Funds 
made available for a fiscal year may be 
obligated for the total amount of an 
action entered into under this author-
ity. 

(c) Agencies with statutory 
multiyear authority shall consider the 
use of this authority to encourage and 

promote economical business oper-
ations when acquiring services. 

[60 FR 37778, July 21, 1995, as amended at 62 
FR 44815, Aug. 22, 1997; 63 FR 58601, Oct. 30, 
1998; 79 FR 24212, Apr. 29, 2014] 

37.107 Service Contract Labor Stand-
ards. 

41 U.S.C. chapter 67, Service Contract 
Labor Standards, provides for min-
imum wages and fringe benefits as well 
as other conditions of work under cer-
tain types of service contracts. Wheth-
er or not the Service Contract Labor 
Standards statute applies to a specific 
service contract will be determined by 
the definitions and exceptions given in 
the Service Contract Labor Standards 
statute, or implementing regulations. 

[79 FR 24212, Apr. 29, 2014] 

37.108 Small business Certificate of 
Competency. 

In those service contracts for which 
the Government requires the highest 
competence obtainable, as evidenced in 
a solicitation by a request for a tech-
nical/management proposal and a re-
sultant technical evaluation and 
source selection, the small business 
Certificate of Competency procedures 
may not apply (see subpart 19.6). 

37.109 Services of quasi-military 
armed forces. 

Contracts with Pinkerton Detective 
Agencies or similar organizations are pro-
hibited by 5 U.S.C. 3108. This prohibi-
tion applies only to contracts with or-
ganizations that offer quasi-military 
armed forces for hire, or with their em-
ployees, regardless of the contract’s 
character. An organization providing 
guard or protective services does not 
thereby become a quasi-military armed 
force, even though the guards are 
armed or the organization provides 
general investigative or detective serv-
ices. (See 57 Comp. Gen. 524). 

37.110 Solicitation provisions and con-
tract clauses. 

(a) The contracting officer shall in-
sert the provision at 52.237–1, Site 
Visit, in solicitations for services to be 
performed on Government installa-
tions, unless the solicitation is for con-
struction. 
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(b) The contracting officer shall in-
sert the clause at 52.237–2, Protection 
of Government Buildings, Equipment, 
and Vegetation, in solicitations and 
contracts for services to be performed 
on Government installations, unless a 
construction contract is contemplated. 

(c) The contracting officer may in-
sert the clause at 52.237–3, Continuity 
of Services, in solicitations and con-
tracts for services, when— 

(1) The services under the contract 
are considered vital to the Government 
and must be continued without inter-
ruption and when, upon contract expi-
ration, a successor, either the Govern-
ment or another contractor, may con-
tinue them; and 

(2) The Government anticipates dif-
ficulties during the transition from one 
contractor to another or to the Gov-
ernment. Examples of instances where 
use of the clause may be appropriate 
are services in remote locations or 
services requiring personnel with spe-
cial security clearances. 

(d) See 9.508 regarding the use of an 
appropriate provision and clause con-
cerning the subject of conflict-of-inter-
est, which may at times be significant 
in solicitations and contracts for serv-
ices. 

(e) The contracting officer shall also 
insert in solicitations and contracts for 
services the provisions and clauses pre-
scribed elsewhere in the FAR, as appro-
priate for each acquisition, depending 
on the conditions that are applicable. 

[48 FR 42365, Sept. 19, 1983, as amended at 55 
FR 52795, Dec. 21, 1990; 57 FR 60584, Dec. 21, 
1992] 

37.111 Extension of services. 
Award of contracts for recurring and 

continuing service requirements are 
often delayed due to circumstances be-
yond the control of contracting offices. 
Examples of circumstances causing 
such delays are bid protests and alleged 
mistakes in bid. In order to avoid nego-
tiation of short extensions to existing 
contracts, the contracting officer may 
include an option clause (see 17.208(f)) 
in solicitations and contracts which 
will enable the Government to require 
continued performance of any services 
within the limits and at the rates spec-
ified in the contract. However, these 
rates may be adjusted only as a result 

of revisions to prevailing labor rates 
provided by the Secretary of Labor. 
The option provision may be exercised 
more than once, but the total exten-
sion of performance thereunder shall 
not exceed 6 months. 

[54 FR 29282, July 11, 1989] 

37.112 Government use of private sec-
tor temporaries. 

Contracting officers may enter into 
contracts with temporary help service 
firms for the brief or intermittent use 
of the skills of private sector tem-
poraries. Services furnished by tem-
porary help firms shall not be regarded 
or treated as personal services. These 
services shall not be used in lieu of reg-
ular recruitment under civil service 
laws or to displace a Federal employee. 
Acquisition of these services shall com-
ply with the authority, criteria, and 
conditions of 5 CFR part 300, subpart E, 
Use of Private Sector Temporaries, and 
agency procedures. 

[56 FR 55380, Oct. 25, 1991] 

37.113 Severance payments to foreign 
nationals. 

37.113–1 Waiver of cost allowability 
limitations. 

(a) The head of the agency may waive 
the 31.205–6(g)(6) cost allowability limi-
tations on severance payments to for-
eign nationals for contracts that— 

(1) Provide significant support serv-
ices for (i) members of the armed forces 
stationed or deployed outside the 
United States, or (ii) employees of an 
executive agency posted outside the 
United States; and 

(2) Will be performed in whole or in 
part outside the United States. 

(b) Waivers can be granted only be-
fore contract award. 

(c) Waivers cannot be granted for— 
(1) Military banking contracts, which 

are covered by 10 U.S.C. 2324(e)(2); or 
(2) Severance payments made by a 

contractor to a foreign national em-
ployed by the contractor under a DOD 
service contract in the Republic of the 
Philippines, if the discontinuation of 
the foreign national is the result of the 
termination of basing rights of the 
United States military in the Republic 
of the Philippines (section 1351(b) of 
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Public Law 102–484, 10 U.S.C. 1592, 
note). 

[60 FR 42661, Aug. 16, 1995, as amended at 68 
FR 43867, July 24, 2003] 

37.113–2 Solicitation provision and 
contract clause. 

(a) Use the provision at 52.237–8, Re-
striction on Severance Payments to 
Foreign Nationals, in all solicitations 
that meet the criteria in 37.113–1(a), ex-
cept for those excluded by 37.113–1(c). 

(b) When the head of an agency has 
granted a waiver pursuant to 37.113–1, 
use the clause at 52.237–9, Waiver of 
Limitation on Severance Payments to 
Foreign Nationals. 

[60 FR 42261, Aug. 16, 1995, as amended at 68 
FR 43867, July 24, 2003] 

37.114 Special acquisition require-
ments. 

Contracts for services which require 
the contractor to provide advice, opin-
ions, recommendations, ideas, reports, 
analyses, or other work products have 
the potential for influencing the au-
thority, accountability, and respon-
sibilities of Government officials. 
These contracts require special man-
agement attention to ensure that they 
do not result in performance of inher-
ently governmental functions by the 
contractor and that Government offi-
cials properly exercise their authority. 
Agencies must ensure that— 

(a) A sufficient number of qualified 
Government employees are assigned to 
oversee contractor activities, espe-
cially those that involve support of 
government policy or decision making. 
During performance of service con-
tracts, the functions being performed 
shall not be changed or expanded to be-
come inherently governmental. 

(b) A greater scrutiny and an appro-
priate enhanced degree of management 
oversight is exercised when contracting 
for functions that are not inherently 
governmental but closely support the 
performance of inherently govern-
mental functions (see 7.503(c)). 

(c) All contractor personnel attend-
ing meetings, answering Government 
telephones, and working in other situa-
tions where their contractor status is 
not obvious to third parties are re-
quired to identify themselves as such 
to avoid creating an impression in the 

minds of members of the public or Con-
gress that they are Government offi-
cials, unless, in the judgment of the 
agency, no harm can come from failing 
to identify themselves. They must also 
ensure that all documents or reports 
produced by contractors are suitably 
marked as contractor products or that 
contractor participation is appro-
priately disclosed. 

[61 FR 2630, Jan. 26, 1996] 

37.115 Uncompensated overtime. 

37.115–1 Scope. 

The policies in this section are based 
on Section 834 of Public Law 101–510 (10 
U.S.C. 2331). 

[62 FR 44815, Aug. 22, 1997] 

37.115–2 General policy. 

(a) Use of uncompensated overtime is 
not encouraged. 

(b) When professional or technical 
services are acquired on the basis of 
the number of hours to be provided, 
rather than on the task to be per-
formed, the solicitation shall require 
offerors to identify uncompensated 
overtime hours and the uncompensated 
overtime rate for direct charge Fair 
Labor Standards Act—exempt per-
sonnel included in their proposals and 
subcontractor proposals. This includes 
uncompensated overtime hours that 
are in indirect cost pools for personnel 
whose regular hours are normally 
charged direct. 

(c) Contracting officers must ensure 
that the use of uncompensated over-
time in contracts to acquire services 
on the basis of the number of hours 
provided will not degrade the level of 
technical expertise required to fulfill 
the Government’s requirements (see 
15.305 for competitive negotiations and 
15.404–1(d) for cost realism analysis). 
When acquiring these services, con-
tracting officers must conduct a risk 
assessment and evaluate, for award on 
that basis, any proposals received that 
reflect factors such as: 

(1) Unrealistically low labor rates or 
other costs that may result in quality 
or service shortfalls; and 
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(2) Unbalanced distribution of un-
compensated overtime among skill lev-
els and its use in key technical posi-
tions. 

(d) Whenever there is uncompensated 
overtime, the adjusted hourly rate (in-
cluding uncompensated overtime) (see 
definition at 37.101), rather than the 
hourly rate, shall be applied to all pro-
posed hours, whether regular or over-
time hours. 

[62 FR 44815, Aug. 22, 1997, as amended at 64 
FR 51842, Sept. 24, 1999; 80 FR 4993, Jan. 29, 
2015] 

37.115–3 Solicitation provision. 
The contracting officer shall insert 

the provision at 52.237–10, Identifica-
tion of Uncompensated Overtime, in all 
solicitations valued above the sim-
plified acquisition threshold, for pro-
fessional or technical services to be ac-
quired on the basis of the number of 
hours to be provided. 

[62 FR 44815, Aug. 22, 1997] 

37.116 Accepting and Dispensing of $1 
Coin. 

[72 FR 46362, Aug. 17, 2007] 

37.116–1 Presidential $1 Coin Act of 
2005. 

This section implements Section 104 
of the Presidential $1 Coin Act of 2005 
(31 U.S.C. 5112(p)(1)), which seeks to re-
move barriers to the circulation of $1 
coins. Section 104 requires that busi-
ness operations performed on Govern-
ment premises provide for accepting 
and dispensing of existing and proposed 
$1 coins as part of operations on and 
after January 1, 2008. Pub. L. 110–147 
amended 31 U.S.C. 5112(p)(1)(A) to allow 
an exception from the $1 coin dis-
pensing capability requirement for 
those vending machines that do not re-
ceive currency denominations greater 
than $1. 

[72 FR 46362, Aug. 17, 2007, as amended at 73 
FR 54016, Sept. 17, 2008] 

37.116–2 Contract clause. 
Insert the clause at 52.237–11, Accept-

ing and Dispensing of $1 Coin, in solici-
tations and contracts for the provision 
of services that involve business oper-
ations conducted in U.S. coins and cur-
rency, including vending machines, on 

any premises owned by the United 
States or under the control of any 
agency or instrumentality of the 
United States. 

[72 FR 46362, Aug. 17, 2007] 

Subpart 37.2—Advisory and 
Assistance Services 

SOURCE: 60 FR 49722, Sept. 26, 1995, unless 
otherwise noted. 

37.200 Scope of subpart. 
This subpart prescribes policies and 

procedures for acquiring advisory and 
assistance services by contract. The 
subpart applies to contracts, whether 
made with individuals or organiza-
tions, that involve either personal or 
nonpersonal services. 

37.201 Definition. 
Covered personnel means— 
(1) An officer or an individual who is 

appointed in the civil service by one of 
the following acting in an official ca-
pacity: 

(i) The President; 
(ii) A Member of Congress; 
(iii) A member of the uniformed serv-

ices; 
(iv) An individual who is an employee 

under 5 U.S.C. 2105; 
(v) The head of a Government-con-

trolled corporation; or 
(vi) An adjutant general appointed by 

the Secretary concerned under 32 
U.S.C. 709(c). 

(2) A member of the Armed Services 
of the United States. 

(3) A person assigned to a Federal 
agency who has been transferred to an-
other position in the competitive serv-
ice in another agency. 

[60 FR 49722, Sept. 26, 1995, as amended at 65 
FR 24320, Apr. 25, 2000; 66 FR 2133, Jan. 10, 
2001] 

37.202 Exclusions. 
The following activities and pro-

grams are excluded or exempted from 
the definition of advisory or assistance 
services: 

(a) Routine information technology 
services unless they are an integral 
part of a contract for the acquisition of 
advisory and assistance services. 
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(b) Architectural and engineering 
services as defined in 40 U.S.C. 1102. 

(c) Research on theoretical mathe-
matics and basic research involving 
medical, biological, physical, social, 
psychological, or other phenomena. 

[60 FR 49722, Sept. 26, 1995, as amended at 61 
FR 41470, Aug. 8, 1996; 70 FR 57454, Sept. 30, 
2005; 79 FR 24213, Apr. 29, 2014] 

37.203 Policy. 
(a) The acquisition of advisory and 

assistance services is a legitimate way 
to improve Government services and 
operations. Accordingly, advisory and 
assistance services may be used at all 
organizational levels to help managers 
achieve maximum effectiveness or 
economy in their operations. 

(b) Subject to 37.205, agencies may 
contract for advisory and assistance 
services, when essential to the agency’s 
mission, to— 

(1) Obtain outside points of view to 
avoid too limited judgment on critical 
issues; 

(2) Obtain advice regarding develop-
ments in industry, university, or foun-
dation research; 

(3) Obtain the opinions, special 
knowledge, or skills of noted experts; 

(4) Enhance the understanding of, 
and develop alternative solutions to, 
complex issues; 

(5) Support and improve the oper-
ation of organizations; or 

(6) Ensure the more efficient or effec-
tive operation of managerial or hard-
ware systems. 

(c) Advisory and assistance services 
shall not be— 

(1) Used in performing work of a pol-
icy, decision-making, or managerial 
nature which is the direct responsi-
bility of agency officials; 

(2) Used to bypass or undermine per-
sonnel ceilings, pay limitations, or 
competitive employment procedures; 

(3) Contracted for on a preferential 
basis to former Government employees; 

(4) Used under any circumstances 
specifically to aid in influencing or en-
acting legislation; or 

(5) Used to obtain professional or 
technical advice which is readily avail-
able within the agency or another Fed-
eral agency. 

(d) Limitation on payment for advisory 
and assistance services. Contractors may 

not be paid for services to conduct 
evaluations or analyses of any aspect 
of a proposal submitted for an initial 
contract award unless— 

(1) Neither covered personnel from 
the requesting agency, nor from an-
other agency, with adequate training 
and capabilities to perform the re-
quired proposal evaluation, are readily 
available and a written determination 
is made in accordance with 37.204; 

(2) The contractor is a Federally- 
Funded Research and Development 
Center (FFRDC) as authorized in 41 
U.S.C. 1709(c) and the work placed 
under the FFRDC’s contract meets the 
criteria of 35.017–3; or 

(3) Such functions are otherwise au-
thorized by law. 

[60 FR 49722, Sept. 26, 1995, as amended at 79 
FR 24213, Apr. 29, 2014] 

37.204 Guidelines for determining 
availability of personnel. 

(a) The head of an agency shall deter-
mine, for each evaluation or analysis of 
proposals, if sufficient personnel with 
the requisite training and capabilities 
are available within the agency to per-
form the evaluation or analysis of pro-
posals submitted for the acquisition. 

(b) If, for a specific evaluation or 
analysis, such personnel are not avail-
able within the agency, the head of the 
agency shall— 

(1) Determine which Federal agencies 
may have personnel with the required 
training and capabilities; and 

(2) Consider the administrative cost 
and time associated with conducting 
the search, the dollar value of the pro-
curement, other costs, such as travel 
costs involved in the use of such per-
sonnel, and the needs of the Federal 
agencies to make management deci-
sions on the best use of available per-
sonnel in performing the agency’s mis-
sion. 

(c) If the supporting agency agrees to 
make the required personnel available, 
the agencies shall execute an agree-
ment for the detail of the supporting 
agency’s personnel to the requesting 
agency. 

(d) If the requesting agency, after 
reasonable attempts to obtain per-
sonnel with the required training and 
capabilities, is unable to identify such 
personnel, the head of the agency may 
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make the determination required by 
37.203. 

(e) An agency may make a deter-
mination regarding the availability of 
covered personnel for a class of pro-
posals for which evaluation and anal-
ysis would require expertise so unique 
or specialized that it is not reasonable 
to expect such personnel to be avail-
able. 

37.205 Contracting officer responsibil-
ities. 

The contracting officer shall ensure 
that the determination required in ac-
cordance with the guidelines at 37.204 
has been made prior to issuing a solici-
tation. 

Subpart 37.3—Dismantling, Demo-
lition, or Removal of Improve-
ments 

37.300 Scope of subpart. 

This subpart prescribes procedures 
for contracting for dismantling or dem-
olition of buildings, ground improve-
ments, and other real property struc-
tures and for the removal of such 
structures or portions of them (here-
after referred to as dismantling, demoli-
tion, or removal of improvements). 

37.301 Labor standards. 

Contracts for dismantling, demoli-
tion, or removal of improvements are 
subject to either 41 U.S.C. chapter 67, 
Service Contract Labor Standards, or 
40 U.S.C. chapter 31, subchapter IV, 
Wage Rate Requirements (Construc-
tion). If the contract is solely for dis-
mantling, demolition, or removal of 
improvements, the Service Contract 
Labor Standards statute applies unless 
further work which will result in the 
construction, alteration, or repair of a 
public building or public work at that 
location is contemplated. If such fur-
ther construction work is intended, 
even though by separate contract, then 
the Construction Wage Rate Require-
ments statute applies to the contract 
for dismantling, demolition, or re-
moval. 

[79 FR 24213, Apr. 29, 2014] 

37.302 Bonds or other security. 

When a contract is solely for disman-
tling, demolition, or removal of im-
provements, 40 U.S.C. chapter 31, sub-
chapter III, Bonds, (see 28.102) does not 
apply. However, the contracting officer 
may require the contractor to furnish a 
performance bond or other security 
(see 28.103) in an amount that the con-
tracting officer considers adequate to 
(a) ensure completion of the work, (b) 
protect property to be retained by the 
Government, (c) protect property to be 
provided as compensation to the con-
tractor, and (d) protect the Govern-
ment against damage to adjoining 
property. 

[60 FR 49722, Sept. 26, 1995, as amended at 70 
FR 57455, Sept. 30, 2005; 79 FR 24213, Apr. 29, 
2014] 

37.303 Payments. 

(a) The contract may provide that 
the (1) Government pay the contractor 
for the dismantling or demolition of 
structures or (2) contractor pay the 
Government for the right to salvage 
and remove the materials resulting 
from the dismantling or demolition op-
eration. 

(b) The contracting officer shall con-
sider the usefulness to the Government 
of all salvageable property. Any of the 
property that is more useful to the 
Government than its value as salvage 
to the contractor should be expressly 
designated in the contract for reten-
tion by the Government. The con-
tracting officer shall determine the 
fair market value of any property not 
so designated, since the contractor will 
get title to this property, and its value 
will therefore be important in deter-
mining what payment, if any, shall be 
made to the contractor and whether 
additional compensation will be made 
if the contract is terminated. 

37.304 Contract clauses. 

(a) The contracting officer shall in-
sert the clause at 52.237–4, Payment by 
Government to Contractor, in solicita-
tions and contracts solely for disman-
tling, demolition, or removal of im-
provements whenever the contracting 
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officer determines that the Govern-
ment shall make payment to the con-
tractor in addition to any title to prop-
erty that the contractor may receive 
under the contract. If the contracting 
officer determines that all material re-
sulting from the dismantling or demo-
lition work is to be retained by the 
Government, use the basic clause with 
its Alternate I. 

(b) The contracting officer shall in-
sert the clause at 52.237–5, Payment by 
Contractor to Government in solicita-
tions and contracts for dismantling, 
demolition, or removal of improve-
ments whenever the contractor is to 
receive title to dismantled or demol-
ished property and a net amount of 
compensation is due to the Govern-
ment, except if the contracting officer 
determines that it would be advan-
tageous to the Government for the con-
tractor to pay in increments and the 
government to transfer title to the 
contractor for increments of property 
only upon receipt of those payments. 

(c) The contracting officer shall in-
sert the clause at 52.237–6, Incremental 
Payment by Contractor to Govern-
ment, in solicitations and contracts for 
dismantling, demolition, or removal of 
improvements if (1) the contractor is to 
receive title to dismantled or demol-
ished property and a net amount of 
compensation is due the Government, 
and (2) the contracting officer deter-
mines that it would be advantageous to 
the Government for the contractor to 
pay in increments, and for the Govern-
ment to transfer title to the contractor 
for increments of property only upon 
receipt of those payments. This deter-
mination may be appropriate, for ex-
ample, if it encourages greater com-
petition or participation of small busi-
ness concerns. 

Subpart 37.4—Nonpersonal Health 
Care Services 

SOURCE: 54 FR 5056, Jan. 31, 1989, unless 
otherwise noted. 

37.400 Scope of subpart. 

This subpart prescribes policies and 
procedures for obtaining health care 
services of physicians, dentists and 
other health care providers by nonper-

sonal services contracts, as defined in 
37.101. 

37.401 Policy. 

Agencies may enter into nonpersonal 
health care services contracts with 
physicians, dentists and other health 
care providers under authority of 10 
U.S.C. 2304 and 41 U.S.C. chapter 33, 
Planning and Solicitation. Each con-
tract shall— 

(a) State that the contract is a non-
personal health care services contract, 
as defined in 37.101, under which the 
contractor is an independent con-
tractor; 

(b) State that the Government may 
evaluate the quality of professional 
and administrative services provided, 
but retains no control over the med-
ical, professional aspects of services 
rendered (e.g., professional judgments, 
diagnosis for specific medical treat-
ment); 

(c) Require that the contractor in-
demnify the Government for any liabil-
ity producing act or omission by the 
contractor, its employees and agents 
occurring during contract performance; 

(d) Require that the contractor main-
tain medical liability insurance, in a 
coverage amount acceptable to the 
contracting officer, which is not less 
than the amount normally prevailing 
within the local community for the 
medical specialty concerned; and 

(e) State that the contractor is re-
quired to ensure that its subcontracts 
for provisions of health care services, 
contain the requirements of the clause 
at 52.237–7, including the maintenance 
of medical liability insurance. 

[54 FR 5056, Jan. 31, 1989, as amended at 79 
FR 24213, Apr. 29, 2014] 

37.402 Contracting officer responsibil-
ities. 

Contracting officers shall obtain evi-
dence of insurability concerning med-
ical liability insurance from the appar-
ent successful offeror prior to contract 
award and shall obtain evidence of in-
surance demonstrating the required 
coverage prior to commencement of 
performance. 

[62 FR 237, Jan. 2, 1997] 
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37.403 Contract clause. 
The contracting officer shall insert 

the clause at 52.237–7, Indemnification 
and Medical Liability Insurance, in so-
licitations and contracts for nonper-
sonal health care services. The con-
tracting officer may include the clause 
in bilateral purchase orders for nonper-
sonal health care services awarded 
under the procedures in part 13. 

Subpart 37.5—Management 
Oversight of Service Contracts 

SOURCE: 62 FR 12694, Mar. 17, 1997, unless 
otherwise noted. 

37.500 Scope of subpart. 
This subpart establishes responsibil-

ities for implementing Office of Fed-
eral Procurement Policy (OFPP) Pol-
icy Letter 93–1, Management Oversight 
of Service Contracting. 

37.501 Definition. 
Best practices, as used in this subpart, 

means techniques that agencies may 
use to help detect problems in the ac-
quisition, management, and adminis-
tration of service contracts. Best prac-
tices are practical techniques gained 
from experience that agencies may use 
to improve the procurement process. 

37.502 Exclusions. 
(a) This subpart does not apply to 

services that are 
(1) Obtained through personnel ap-

pointments and advisory committees; 
(2) Obtained through personal service 

contracts authorized by statute; 
(3) For construction as defined in 

2.101; or 
(4) Obtained through interagency 

agreements where the work is being 
performed by in-house Federal employ-
ees. 

(b) Services obtained under contracts 
below the simplified acquisition 
threshold and services incidental to 
supply contracts also are excluded 
from the requirements of this subpart. 
However, good management practices 
and contract administration tech-
niques should be used regardless of the 
contracting method. 

[62 FR 12694, Mar. 17, 1997, as amended at 66 
FR 2133, Jan. 10, 2001] 

37.503 Agency-head responsibilities. 

The agency head or designee should 
ensure that— 

(a) Requirements for services are 
clearly defined and appropriate per-
formance standards are developed so 
that the agency’s requirements can be 
understood by potential offerors and 
that performance in accordance with 
contract terms and conditions will 
meet the agency’s requirements; 

(b) Service contracts are awarded and 
administered in a manner that will 
provide the customer its supplies and 
services within budget and in a timely 
manner; 

(c) Specific procedures are in place 
before contracting for services to en-
sure that inherently governmental 
functions are performed by Govern-
ment personnel; and 

(d) Strategies are developed and nec-
essary staff training is initiated to en-
sure effective implementation of the 
policies in 37.102. 

[62 FR 12694, Mar. 17, 1997, as amended at 65 
FR 36014, June 6, 2000; 71 FR 20300, Apr. 19, 
2006] 

37.504 Contracting officials’ respon-
sibilities. 

Contracting officials should ensure 
that ‘‘best practices’’ techniques are 
used when contracting for services and 
in contract management and adminis-
tration (see OFPP Policy Letter 93–1). 

Subpart 37.6—Performance-Based 
Acquisition 

SOURCE: 71 FR 218, Jan. 3, 2006, unless oth-
erwise noted. 

37.600 Scope of subpart. 

This subpart prescribes policies and 
procedures for acquiring services using 
performance-based acquisition meth-
ods. 

37.601 General. 
(a) Solicitations may use either a 

performance work statement or a 
statement of objectives (see 37.602). 

(b) Performance-based contracts for 
services shall include— 

(1) A performance work statement 
(PWS); 
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(2) Measurable performance stand-
ards (i.e., in terms of quality, timeli-
ness, quantity, etc.) and the method of 
assessing contractor performance 
against performance standards; and 

(3) Performance incentives where ap-
propriate. When used, the performance 
incentives shall correspond to the per-
formance standards set forth in the 
contract (see 16.402–2). 

(c) See 12.102(g) for the use of Part 12 
procedures for performance-based ac-
quisitions. 

37.602 Performance work statement. 
(a) A Performance work statement 

(PWS) may be prepared by the Govern-
ment or result from a Statement of ob-
jectives (SOO) prepared by the Govern-
ment where the offeror proposes the 
PWS. 

(b) Agencies shall, to the maximum 
extent practicable— 

(1) Describe the work in terms of the 
required results rather than either 
‘‘how’’ the work is to be accomplished 
or the number of hours to be provided 
(see 11.002(a)(2) and 11.101); 

(2) Enable assessment of work per-
formance against measurable perform-
ance standards; 

(3) Rely on the use of measurable per-
formance standards and financial in-
centives in a competitive environment 
to encourage competitors to develop 
and institute innovative and cost-effec-
tive methods of performing the work. 

(c) Offerors use the SOO to develop 
the PWS; however, the SOO does not 
become part of the contract. The SOO 
shall, at a minimum, include— 

(1) Purpose; 
(2) Scope or mission; 
(3) Period and place of performance; 
(4) Background; 
(5) Performance objectives, i.e., re-

quired results; and 
(6) Any operating constraints. 

37.603 Performance standards. 
(a) Performance standards establish 

the performance level required by the 
Government to meet the contract re-
quirements. The standards shall be 
measurable and structured to permit 
an assessment of the contractor’s per-
formance. 

(b) When offerors propose perform-
ance standards in response to a SOO, 

agencies shall evaluate the proposed 
standards to determine if they meet 
agency needs. 

37.604 Quality assurance surveillance 
plans. 

Requirements for quality assurance 
and quality assurance surveillance 
plans are in Subpart 46.4. The Govern-
ment may either prepare the quality 
assurance surveillance plan or require 
the offerors to submit a proposed qual-
ity assurance surveillance plan for the 
Government’s consideration in devel-
opment of the Government’s plan. 

PART 38—FEDERAL SUPPLY 
SCHEDULE CONTRACTING 

Sec. 
38.000 Scope of part. 

Subpart 38.1—Federal Supply Schedule 
Program 

38.101 General. 

Subpart 38.2—Establishing and 
Administering Federal Supply Schedules 

38.201 Coordination requirements. 

AUTHORITY: 40 U.S.C. 121(c); 10 U.S.C. chap-
ter 137; and 51 U.S.C. 20113. 

SOURCE: 48 FR 42368, Sept. 19, 1983, unless 
otherwise noted. 

38.000 Scope of part. 
This part prescribes policies and pro-

cedures for contracting for supplies and 
services under the Federal Supply 
Schedule program, which is directed 
and managed by the General Services 
Administration (see Subpart 8.4, Fed-
eral Supply Schedules, for additional 
information). GSA may delegate cer-
tain responsibilities to other agencies 
(e.g., GSA has delegated authority to 
the Department of Veterans Affairs 
(VA) to procure medical supplies under 
the VA Federal Supply Schedules Pro-
gram). The VA Federal Supply Sched-
ules Program is covered by this sub-
part. Additionally, the Department of 
Defense manages a similar system of 
schedule contracting for military 
items; however, the Department of De-
fense systems are not a part of the Fed-
eral Supply Schedule program. 

[69 FR 34239, June 18, 2004] 
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