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SUBCHAPTER H—CLAUSES AND FORMS

PART 52—SOLICITATION PROVI-
SIONS AND CONTRACT
CLAUSES

Sec.
52.000 Scope of part.

Subpart 52.1—Instructions for Using
Provisions and Clauses

52.100
52.101

Scope of subpart.

Using part 52.

52.102 Incorporating provisions and clauses.

52.103 Identification of provisions and
clauses.

52.104 Procedures for modifying and com-
pleting provisions and clauses.

52.105 Procedures for using alternates.

52.106 [Reserved]

52.107 Provisions and clauses prescribed in
subpart 52.1.

Subpart 52.2—Text of Provisions and
Clauses

52.200 Scope of subpart.

52.201 [Reserved]

52.202-1 Definitions.

52.203-1 [Reserved]

52.203-2 Certificate of Independent Price De-
termination.

52.203-3 Gratuities.

52.203-4 [Reserved]

52.203-5 Covenant Against Contingent Fees.

52.203-6 Restrictions on Subcontractor
Sales to the Government.

52.203-7 Anti-Kickback Procedures.

52.203-8 Cancellation, Rescission, and Re-
covery of Funds for Illegal or Improper
Activity.

52.203-9 [Reserved]

52.203-10 Price or Fee Adjustment for Illegal
or Improper Activity.

52.203-11 Certification and Disclosure Re-
garding Payments To Influence Certain
Federal Transactions.

52.203-12 Limitation on Payments To Influ-
ence Certain Federal Transactions.

52.203-13 Contractor code of business ethics
and conduct.

52.203-14 Display of hotline poster(s).

52.203-15 Whistleblower Protections Under
the American Recovery and Reinvest-
ment Act of 2009.

52.203-16 Preventing Personal Conflicts of
Interest.

52.203-17 Contractor Employee Whistle-
blower Rights and Requirement To In-
form Employees of Whistleblower Rights.

52.204-1 Approval of Contract.

52.204-2 Security Requirements.

52.204-3 Taxpayer identification.

52.204-4 Printed or Copied Double-Sided on
Postconsumer Fiber Content Paper.

52.204-5 Women-Owned Business (Other
Than Small Business).

52.204-6 Data Universal Numbering System
Number.

52.204-7 System for Award Management.

52.204-8 Annual Representations and Cer-
tifications.

52.204-9 Personal Identity Verification of
Contractor Personnel.

52.204-10 Reporting Executive Compensa-
tion and First-Tier Subcontract Awards.

52.204-11 [Reserved]

52.204-12 Data Universal Numbering System
Number Maintenance.

52.204-13 System for Award Management
Maintenance.

52.204-14 Service Contract Reporting Re-
quirements.

52.204-16 Commercial and Government Enti-
ty Code Reporting.

52.204-17 Ownership or Control of Offeror.

52.204-18 Commercial and Government Enti-
ty Code Maintenance.

52.204-19 Incorporation by Reference of Rep-
resentations and Certifications.

52.205-52.206 [Reserved]

52.207-1 Notice of Standard Competition.

52.207-2 Notice of Streamlined Competition.

52.207-3 Right of First Refusal of Employ-
ment.

52.207-4 Economic Purchase Quantity—Sup-
plies.

52.207-5 Option To Purchase Equipment.

52.208-1—52.208-3 [Reserved]

52.208-4 Vehicle Lease Payments.

52.208-5 Condition of Leased Vehicles.

52.208-6 Marking of Leased Vehicles.

52.208-7 Tagging of Leased Vehicles.

52.208-8 Required Sources for Helium and
Helium Usage Data.

52.208-9 Contractor Use of
Sources of Supply or Services.

52.209-1 Qualification Requirements.

52.209-2 Prohibition on Contracting With
Inverted Domestic Corporations—Rep-
resentation.

52.209-3 First Article Approval—Contractor
Testing.

52.209-4 First Article
ment Testing.

52.209-5 Certification Regarding Responsi-
bility Matters

52.209-6 Protecting the Government’s Inter-
est When Subcontracting With Contrac-
tors Debarred, Suspended, or Proposed
for Debarment.

52.209-7 Information Regarding Responsi-
bility Matters.

52.209-8 [Reserved]

Mandatory

Approval—Govern-
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52.209-9 TUpdates of Publicly Available Infor-
mation Regarding Responsibility Mat-
ters.

52.209-10 Prohibition on Contracting With
Inverted Domestic Corporations.

52.210-1 Market Research.

52.211-1 Availability of Specifications List-
ed in the GSA Index of Federal Specifica-
tions, Standards and Commercial Item
Descriptions, FPMR Part 101-29.

52.211-2 Availability of Specifications,
Standards, and Data Item Descriptions
Listed in the Acquisition Streamlining
and Standardization Information System
(ASSIST).

52.211-3 Availability of Specifications Not
Listed in the GSA Index of Federal Spec-
ifications, Standards and Commercial
Item Descriptions.

52.211-4 Availability for Examination of
Specifications Not Listed in the GSA
Index of Federal Specifications, Stand-
ards and Commercial Item Descriptions.

52.211-5 Material Requirements.

52.211-6 Brand name or equal.

52.211-7 Alternatives to Government-unique
standards.

52.211-8 Time of Delivery.

52.211-9 Desired and Required Time of De-
livery.

52.211-10 Commencement, Prosecution, and
Completion of Work.

52.211-11 Liquidated Damages—Supplies,
Services, or Research and Development.

52.211-12 Liquidated Damages—Construc-
tion.

52.211-13 Time Extensions.

52.211-14 Notice of Priority Rating for Na-
tional Defense, Emergency Preparedness,
and Energy Program Use.

52.211-15 Defense Priority and Allocation
Requirements.

52.211-16 Variation in Quantity.

52.211-17 Delivery of Excess Quantities.

52.211-18 Variation in Estimated Quantity.

52.212-1 Instructions to Offerors—Commer-
cial Items.

52.212-2 Evaluation—Commercial Items.

52.212-3 Offeror Representations and Certifi-
cations—Commercial Items.

52.212-4 Contract Terms and Conditions—
Commercial Items.

52.212-5 Contract Terms and Conditions Re-
quired To Implement Statutes or Execu-
tive Orders—Commercial Items.

52.213-1 Fast Payment Procedure.

52.213-2 Invoices.

52.213-3 Notice to Supplier.

52.213-4 Terms and Conditions—Simplified
Acquisitions (Other Than Commercial
Items).

52.214-1—52.214-2 [Reserved]

52.214-3 Amendments to
Bids.

52.214-4 False Statements in Bids.

52.214-5 Submission of Bids.

52.214-6 Explanation to Prospective Bidders.

Invitations for
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52.214-7 Late Submissions,
and Withdrawals of Bids.

52.214-8—52.214-9 [Reserved]

52.214-10 Contract Award—Sealed Bidding.

52.214-11 [Reserved]

52.214-12 Preparation of Bids.

52.214-13 Telegraphic Bids.

52.214-14 Place of Performance—Sealed Bid-
ding.

52.214-15

52.214-16

52.214-17

Modifications,

Period for Acceptance of Bids.
Minimum Bid Acceptance Period.
[Reserved]

52.214-18 Preparation of Bids—Construction.

52.214-19 Contract Award—Sealed Bidding—
Construction.

52.214-20 Bid Samples.

52.214-21 Descriptive Literature.

52.214-22 Evaluation of Bids for Multiple
Awards.

52.214-23 Late Submissions, Modifications,
and Withdrawals of Technical Proposals
Under Two-Step Sealed Bidding.

52.214-24 Multiple Technical Proposals.

52.214-25 Step Two of Two-Step Sealed Bid-
ding.

52.214-26
ding.

52.214-27 Price Reduction for Defective Cer-
tified Cost or Pricing Data—Modifica-
tions—Sealed Bidding.

52.214-28 Subcontractor Certified Cost or

Audit and Records—Sealed Bid-

Pricing Data—Modifications—Sealed
Bidding.

52.214-29 Order of Precedence—Sealed Bid-
ding.

52.214-30 [Reserved]

52.214-31 Facsimile Bids.

52.214-32—52.214-33 [Reserved]

52.214-3¢ Submission of Offers in the
English Language.

52.214-35 Submission of Offers in U.S. Cur-
rency.

52.215-1 Instructions to Offerors—Competi-
tive Acquisition.

52.215-2 Audit and Records—Negotiation.

52.215-3 Request for Information or Solici-
tation for Planning Purposes.

52.215-4 [Reserved]

52.215-5 Facsimile Proposals.

52.215-6 Place of Performance.

52.215-7 Annual Representations and Cer-
tifications—Negotiation.

52.215-8 Order of Precedence—Uniform Con-
tract Format.

52.215-9 Changes or Additions to Make-or-
Buy Program.

52.215-10 Price Reduction for Defective Cer-
tified Cost or Pricing Data.

52.215-11 Price Reduction for Defective Cer-
tified Cost or Pricing Data—Modifica-
tions.

52.215-12 Subcontractor Certified Cost or
Pricing Data.

52.215-13 Subcontractor Certified Cost or
Pricing Data—Modifications.

52.215-14 Integrity of Unit Prices.
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52.215-15 Pension adjustments and asset re-
versions.

52.215-16 Facilities Capital Cost of Money.

52.215-17 Waiver of Facilities Capital Cost
of Money.

52.215-18 Reversion or Adjustment of Plans
for Postretirement Benefits (PRB) Other
Than Pensions.

52.215-19 Notification of
Changes.

52.215-20 Requirements for Certified Cost or
Pricing Data and Data Other Than Cer-
tified Cost or Pricing Data.

52.215-21 Requirements for Certified Cost or
Pricing Data and Data Other Than Cer-
tified Cost or Pricing Data—Modifica-
tions.

52.215-22 Limitations on Pass-Through
Charges—Identification of Subcontract
Effort.

52.215-23 Limitations on
Charges.

52.215-24—52.215-42 [Reserved]

52.216-1 Type of Contract.

Ownership

Pass-Through

52.216-2 Economic Price Adjustment—
Standard Supplies.
52.216-3 Economic Price Adjustment—

Semistandard Supplies.
52.216-4 Economic Price Adjustment—Labor
and Material.
52.216-5 Price
tive.
52.216-6 Price
active.
52.216-7 Allowable Cost and Payment.
52.216-8 Fixed Fee.
52.216-9 Fixed Fee—Construction.
52.216-10 Incentive Fee.
52.216-11 Cost Contract—No Fee.
52.216-12 Cost-Sharing Contract—No Fee.
52.216-13—52.216-14 [Reserved]

Redetermination—Prospec-

Redetermination—Retro-

52.216-15 Predetermined Indirect Cost
Rates.

52.216-16 Incentive Price Revision—Firm
Target.

52.216-17 Incentive Price Revision—Succes-
sive Targets.

52.216-18 Ordering.

52.216-19 Order Limitations.

52.216-20 Definite Quantity.

52.216-21 Requirements.

52.216-22 Indefinite Quantity.

52.216-23 Execution and Commencement of
Work.

52.216-24
ity.

52.216-25 Contract Definitization.

52.216-26 Payments of Allowable Costs Be-
fore Definitization.

52.216-27 Single or Multiple Awards.

52.216-28 Multiple Awards for Advisory and
Assistance Services.

52.216-29 Time-and-Materials/Labor-Hour
Proposal Requirements—Non-Commer-
cial Item Acquisition With Adequate
Price Competition.

Limitation of Government Liabil-
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52.216-30 Time-and-Materials/Labor-Hour
Proposal Requirements—Non-Commer-
cial Item Acquisition without Adequate
Price Competition.

52.216-31 Time-and-Materials/Labor-Hour
Proposal Requirements—Commercial
Item Acquisition.

52.217-1 [Reserved]

52.217-2 Cancellation Under Multiyear Con-
tracts.

52.217-3 Evaluation Exclusive of Options.

52.217-4 Evaluation of Option Exercised at
Time of Contract Award.

52.217-5 Evaluation of Options.

52.217-6 Option for Increased Quantity.

52.217-7 Option for Increased Quantity—
Separately Priced Line Item.

52.217-8 Option To Extend Services.

52.217-9 Option To Extend the Term of the
Contract.

52.218 [Reserved]

52.219-1 Small Business Program Represen-
tations.

52.219-2 Equal Low Bids.

52.219-3 Notice of HUBZone Set-Aside or
Sole Source Award.

52.219-4 Notice of price evaluation pref-
erence for HUBZone small business con-
cerns.

52.219-5 [Reserved]

52.219-6 Notice of Total Small Business Set-
Aside.

52.219-7 Notice of Partial Small Business
Set-Aside.

52.219-8 Utilization of Small Business Con-
cerns.

52.219-9 Small, Small Disadvantaged and
Women-Owned Small Business Subcon-
tracting Plan.

52.219-10 Incentive Subcontracting  Pro-
gram.

52.219-11 Special 8(a) Contract Conditions.

52.219-12 Special 8(a) Subcontract Condi-
tions.

52.219-13 Notice of Set-Aside of Orders.

52.219-14 Limitations on Subcontracting.

52.219-15 [Reserved]

52.219-16 Liquidated Damages—Subcon-

tracting Plan.

52.219-17 Section 8(a) Award.

52.219-18 Notification of Competition Lim-
ited to Eligible 8(a) Concerns.

52.219-19-26 [Reesrved]

52.219-27 Notice of Service-Disabled Vet-
eran-Owned Small Business Set-Aside.
52.219-28 Post-Award Small Business Pro-

gram Rerepresentation.

52.219-29 Notice of Set-Aside for Economi-
cally Disadvantaged Women-Owned
Small Business Concerns.

52.219-30 Notice of Set-Aside for Women-
Owned Small Business Concerns Eligible
Under the Women-Owned Small Business
Program.

52.221 [Reserved]

52.222-1 Notice to the Government of Labor
Disputes.
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52.222-2 Payment for Overtime Premiums.

52.222-3 Convict Labor.

52.222-4 Contract Work Hours and Safety
Standards—Overtime Compensation.

52.222-5 Construction Wage Rate Require-
ments—Secondary Site of the Work.

52.222-6 Construction Wage Rate Require-
ments.

52.222-7 Withholding of Funds.

52.222-8 Payrolls and Basic Records.

52.222-9 Apprentices and Trainees.

52.222-10 Compliance With Copeland Act Re-
quirements.

52.222-11 Subcontracts (Labor Standards).

52.222-12 Contract Termination—Debar-
ment.

52.222-13 Compliance With Construction
Wage Rate Requirements and Related
Regulations.

52.222-14 Disputes Concerning Labor Stand-
ards.

52.222-15 Certification of Eligibility.

52.222-16 Approval of Wage Rates.

52.222-17 Nondisplacement of
Workers.

52.222-18 Certification Regarding Knowledge
of Child Labor for Listed End Products.

52.222-19 Child Labor—Cooperation with Au-
thorities and Remedies.

52.222-20 Contracts for Materials, Supplies,

Qualified

Articles, and Equipment Exceeding
$15,000.

52.222-21 Prohibition of segregated facili-
ties.

52.222-22 Previous Contracts and Compli-
ance Reports.

52.222-23 Notice of Requirement for Affirm-
ative Action To Ensure Equal Employ-
ment Opportunity for Construction.

52.222-24 Preaward On-Site Equal Oppor-
tunity Compliance Evaluation.

52.222-25 Affirmative Action Compliance.

52.222-26 Equal Opportunity.

52.222-27 Affirmative Action Compliance
Requirements for Construction.

52.222-28 [Reserved]

52.222-29 Notification of visa denial.

52.222-30 Construction Wage Rate Require-
ments—Price Adjustment (None or Sepa-
rately Specified Method).

52.222-31 Construction Wage Rate Require-
ments—Price Adjustment (Percentage
Method).

52.222-32 Construction Wage Rate Require-
ments—Price Adjustment (Actual Meth-
od).

52.222-33 Notice of Requirement for Project
Labor Agreement.

52.222-34 Project Labor Agreement.

52.222-35 Equal Opportunity for Veterans.

52.222-36 Affirmative Action for Workers
With Disabilities.

52.222-37 Employment Reports on Veterans.

52.222-38 Compliance with Veterans’ Em-
ployment Reporting Requirements.

52.222-39 [Reserved]
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52.222-40 Notification of Employee Rights
Under the National Labor Relations Act.

52.222-41 Service Contract Labor Standards.

52.222-42 Statement of Equivalent Rates for
Federal Hires.

52.222-43 Fair Labor Standards Act and
Service Contract Labor Standards—Price
Adjustment (Multiple Year and Option
Contracts).

52.222-44 Fair Labor Standards Act and
Service Contract Labor Standards—Price
Adjustment.

52.222-45 [Reserved]

52.222-46 Evaluation of Compensation for
Professional Employees.

52.222-47 [Reserved]

52.222-48 Exemption From Application of
the Service Contract Labor Standards to
Contracts for Maintenance, Calibration,
or Repair of Certain Equipment—Certifi-
cation.

52.222-49 Service Contract Labor Stand-
ards—Place of Performance Unknown.
52.222-50 Combating Trafficking in Persons.
52.222-51 Exemption From Application of
the Service Contract Labor Standards to
Contracts for Maintenance, Calibration,
or Repair of Certain Equipment—Re-

quirements.

52.222-52 Exemption From Application of
the Service Contract Labor Standards to
Contracts for Certain Services—Certifi-
cation.

52.222-53 Exemption From Application of
the Service Contract Labor Standards to
Contracts for Certain Services—Require-
ments.

52.222-54 Employment
Verification.

52.222-55 Minimum Wages Under Executive
Order 13658.

Eligibility

52.222-56 Certification Regarding Traf-
ficking in Persons Compliance Plan.

52.223-1 Biobased Product Certification.

52.223-2 Affirmative Procurement of

Biobased Products Under Service and
Construction Contracts.

52.223-3 Hazardous Material Identification
and Material Safety Data.

52.223-4 Recovered Material Certification.

52.223-5 Pollution Prevention and Right-to-
Know Information.

52.223-6 Drug-Free Workplace.

52.223-7 Notice of radioactive materials.

52.223-8 [Reserved]

52.223-9 Estimate of Percentage of Recov-
ered Material Content for EPA-Des-
ignated Items.

52.223-10 Waste Reduction Program.

52.223-11 Ozone-Depleting Substances.

52.223-12 Refrigeration Equipment and Air
Conditioners.

52.223-13 Acquisition of EPEAT®-Registered
Imaging Equipment.

52.223-14 Acquisition of EPEAT®-Registered
Televisions.
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52.223-15 Emnergy Efficiency in Energy-Con-
suming Products.

52.223-16 Acquisition of EPEAT®-Registered
Personal Computer Products.

52.223-17 Affirmative Procurement of EPA-
designated Items in Service and Con-
struction Contracts.

52.223-18 Encouraging Contractor Policies
To Ban Text Messaging While Driving.
52.223-19 Compliance with Environmental

Management Systems.

52.224-1 Privacy Act Notification.

52.224-2 Privacy Act.

52.225-1 Buy American—Supplies.

52.2256-2 Buy American Certificate.

52.225-3 Buy American—Free Trade Agree-
ments—Israeli Trade Act.

52.225-4 Buy American—Free Trade Agree-
ment—Israeli Trade Act Certificate.

52.2256-5 Trade Agreements.

52.225-6 Trade Agreements Certificate.
52.2256-7 Waiver of Buy American Statute
for Civil Aircraft and Related Articles.

52.2256-8 Duty-Free Entry.

52.225-9 Buy American—Construction Mate-
rials.

52.225-10 Notice of Buy American Require-
ment—Construction Materials.

52.2256-11 Buy American —Construction Ma-
terials Under Trade Agreements.

52.2256-12 Notice of Buy American Require-
ment—Construction Materials Under
Trade Agreements.

52.2256-13 Restrictions on Certain Foreign
Purchases.

52.2256-14 Inconsistency between English
Version and Translation of Contract.

52.225-15—52.225-16 [Reserved]

52.2256-17 Evaluation of Foreign Currency
Offers.

52.225-18 Place of Manufacture.

52.225-19 Contractor Personnel in a Des-
ignated Operational Area or Supporting
a Diplomatic or Consular Mission Out-
side the United States.

52.2256-20 Prohibition on Conducting Re-
stricted Business Operations in Sudan—
Certification.

52.2256-21 Required Use of American Iron,
Steel, and Manufactured Goods—Buy
American Statute—Construction Mate-
rials.

52.225-22 Notice of Required Use of Amer-
ican Iron, Steel, and Manufactured
Goods—Buy American Statute—Con-
struction Materials.

52.225-23 Required Use of American Iron,
Steel, and Manufactured Goods—Buy
American Statute—Construction Mate-
rials Under Trade Agreements.

52.225-24 Notice of Required Use of Amer-
ican Iron, Steel, and Manufactured
Goods—Buy American Statute—Con-
struction Materials Under Trade Agree-
ments.

52.225-25 Prohibition on Contracting with
Entities Engaging in Certain Activities
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or Transactions Relating to Iran—Rep-
resentation and Certifications.

52.2256-26 Contractors Performing Private
Security Functions Outside the United
States.

52.226 [Reserved]

52.226-1 Utilization of Indian Organizations
and Indian-Owned Economic Enterprises.

52.226-2 Historically Black College or Uni-
versity and Minority Institution Rep-
resentation.

52.226-3 Disaster or Emergency Area Rep-
resentation.

52.226-4 Notice of Disaster or Emergency
Area Set-Aside.

52.226-5 Restrictions on  Subcontracting
Outside Disaster or Emergency Area.
52.226-6 Promoting excess food donation to

nonprofit organizations.

52.227-1 Authorization and Consent.

52.227-2 Notice and Assistance Regarding
Patent and Copyright Infringement.

52.227-3 Patent Indemnity.

52.227-4 Patent Indemnity—Construction
Contracts.

52.227-5 Waiver of Indemnity.

52.227-6 Royalty Information.

52.227-7 Patents—Notice of Government Li-
censee.

52.227-8 [Reserved]

52.227-9 Refund of Royalties.

52.227-10 Filing of Patent Applications—
Classified Subject Matter.

52.227-11 Patent Rights—Ownership by the
Contractor.

52.227-12 [Reserved]

52.227-13 Patent Rights—Ownership by the
Government.

52.227-14 Rights in Data—General.

52.227-15 Representation of Limited Rights
Data and Restricted Computer Software.

52.227-16 Additional Data Requirements.

52.227-17 Rights in Data—Special Works.

52.227-18 Rights in Data—Existing Works.

52.227-19 Commercial Computer Software
License.

52.227-20 Rights in Data—SBIR Program.

52.227-21 Technical Data Declaration, Revi-
sion, and Withholding of Payment—
Major Systems.

52.227-22 Major System—Minimum Rights.

52.227-23 Rights to Proposal Data (Tech-
nical).

52.228-1 Bid Guarantee.

52.228-2 Additional Bond Security.

52.228-3 Workers’ Compensation Insurance
(Defense Base Act).

52.228-4 Workers’ Compensation and War-
Hazard Insurance Overseas.

52.228-5 Insurance—Work on a Government
Installation.

52.228-6 [Reserved]

52.228-7 Insurance—Liability to Third Per-
sons.

52.228-8 Liability
Motor Vehicles.

52.228-9 Cargo Insurance.

and Insurance—Leased
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52.228-10 Vehicular and General Public Li-
ability Insurance.

52.228-11 Pledges of Assets.

52.228-12 Prospective Subcontractor
quests for Bonds.

52.228-13 Alternative Payment Protections.

52.228-14 Irrevocable Letter of Credit.

52.228-15 Performance and Payment Bonds—
Construction.

52.228-16 Performance and Payment Bonds—
Other Than Construction.

52.229-1 State and Local Taxes.

52.229-2 North Carolina State and Local
Sales and Use Tax.

52.229-3 Federal, State, and Local Taxes.

52.229-4 Federal, State, and Local (State
and Local Adjustments).

52.229-5 [Reserved]

52.229-6 Taxes—Foreign Fixed-Price
tracts.

52.229-7 Taxes—Fixed-Price Contracts With
Foreign Governments.

52.229-8 Taxes—Foreign
ment Contracts.

52.229-9 Taxes—Cost-Reimbursement
tracts With Foreign Governments.

52.229-10 State of New Mexico Gross Re-
ceipts and Compensating Tax.

52.230-1 Cost Accounting Standards Notices
and Certification.

52.230-2 Cost Accounting Standards.

52.230-3 Disclosure and Consistency of Cost
Accounting Practices.

52.230-4 Disclosure and Consistency of Cost
Accounting Practices—Foreign Concerns.

52.230-5 Cost Accounting Standards—Edu-
cational Institution.

52.230-6 Administration of Cost Accounting
Standards.

52.230-7 Proposal Disclosure—Cost Account-
ing Practice Changes.

52.231 [Reserved]

52.232-1 Payments.

52.232-2 Payments Under Fixed-Price Re-
search and Development Contracts.

52.232-3 Payments Under Personal Services

Re-

Con-

Cost-Reimburse-

Con-

Contracts.
52.232-4 Payments Under Transportation
Contracts and Transportation-Related

Services Contracts.

52.232-5 Payments Under Fixed-Price Con-
struction Contracts.

52.232-6 Payment Under Communication
Service Contracts With Common Car-
riers.

52.232-7 Payments Under Time-and-Mate-
rials and Labor-Hour Contracts.

52.232-8 Discounts for Prompt Payment.

52.232-9 Limitation on Withholding of Pay-
ments.

52.232-10 Payments Under Fixed-Price Ar-
chitect-Engineer Contracts.

52.232-11 Extras.

52.232-12 Advance Payments.

52.232-13 Notice of Progress Payments.

10
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52.232-14 Notice of Availability of Progress
Payments Exclusively for Small Business
Concerns.

52.232-15 Progress Payments Not Included.

52.232-16 Progress Payments.

52.232-17 Interest.

52.232-18 Availability of Funds.

52.232-19 Availability of Funds for the Next
Fiscal Year.

52.232-20 Limitation of Cost.

52.232-21 [Reserved]

52.232-22 Limitation of Funds.

52.232-23 Assignment of Claims.

52.232-24 Prohibition of Assignment
Claims.

52.232-25 Prompt Payment.

52.232-26 Prompt Payment for Fixed-Price
Architect-Engineer Contracts.

52.232-27 Prompt Payment for Construction
Contracts.

52.232-28 Invitation To Propose Perform-
ance-Based Payments.

52.232-29 Terms for Financing of Purchases
of Commercial Items.

52.232-30 Installment Payments for Com-
mercial Items.

52.232-31 Invitation To Propose Financing
Terms.

52.232-32 Performance-Based Payments.

52.232-33 Payment by Electronic Funds
Transfer—System for Award Manage-
ment.

52.232-3¢ Payment by Electronic Funds
Transfer—Other than System for Award
Management.

52.232-35 Designation of Office for Govern-
ment Receipt of Electronic Funds Trans-
fer Information.

52.232-36 Payment by Third Party.

52.232-37 Multiple Payment Arrangements.

52.232-38 Submission of Electronic Funds
Transfer Information with Offer.

52.232-39 Unenforceability of Unauthorized
Obligations.

52.232-40 Providing Accelerated Payments
to Small Business Subcontractors.

52.233-1 Disputes.

52.233-2 Service of Protest.

52.233-3 Protest After Award.

52.233-4 Applicable Law for Breach of Con-
tract Claim.

52.234-1 Industrial Resources Developed
Under Defense Production Act Title ITI.

52.234-2 Notice of Earned Value Manage-
ment System-Pre-Award IBR.

52.234-3 Notice of Earned Value Manage-
ment System-Post Award IBR.

52.234-4 Earned Value Management System.

52.235 [Reserved]

52.236-1 Performance of Work by the Con-
tractor.

52.236-2 Differing Site Conditions.

52.236-3 Site Investigation and Conditions
Affecting the Work.

52.236-4 Physical Data.

52.236-5 Material and Workmanship.

52.236-6 Superintendence by the Contractor.

of
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52.236-7 Permits and Responsibilities.

52.236-8 Other Contracts.

52.236-9 Protection of Existing Vegetation,
Structures, Equipment, Utilities, and
Improvements.

52.236-10 Operations and Storage Areas.

52.236-11 Use and Possession Prior to Com-
pletion.

52.236-12 Cleaning Up.

52.236-13 Accident Prevention.

52.236-14 Availability and Use of Utility
Services.

52.236-15 Schedules for Construction Con-
tracts.

52.236-16 Quantity Surveys.

52.236-17 Layout of Work.

52.236-18 Work Oversight in Cost-Reim-
bursement Construction Contracts.

52.236-19 Organization and Direction of the
Work.

52.236-20 [Reserved]

52.236-21 Specifications and Drawings for
Construction.

52.236-22 Design Within Funding Limita-
tions.

52.236-23 Responsibility of the Architect-
Engineer Contractor.

52.236-24 Work Oversight in Architect-Engi-
neer Contracts.

52.236-26 Requirements for Registration of
Designers.

52.236-26 Preconstruction Conference.

52.236-27 Site Visit (Construction).

52.236-28 Preparation of Proposals—Con-
struction.

52.237-1 Site Visit.

52.237-2 Protection of Government Build-
ings, Equipment, and Vegetation.

52.237-3 Continuity of Services.

52.237-4 Payment by Government to Con-
tractor.

52.237-6 Payment by Contractor to Govern-
ment.

52.237-6 Incremental Payment
tractor to Government.

52.237-7 Indemnification and Medical Liabil-
ity Insurance.

52.237-8 Restriction on Severance Payments
to Foreign Nationals.

52.237-9 Waiver of Limitation on Severance
Payments to Foreign Nationals.

52.237-10 Identification of Uncompensated
Overtime.

52.237-11 Accepting and Dispensing of $1
Coin.

52.238 [Reserved]

52.239-1 Privacy or Security Safeguards.

52.240 [Reserved]

52.241 Utility Services
Clauses.

52.241-1 Electric Service Territory Compli-
ance Representation.

52.241-2 Order of Precedence—Utilities.

52.241-3 Scope and Duration of Contract.

52.241-4 Change in Class of Service.

52.241-5 Contractor’s Facilities.

52.241-6 Service Provisions.

by Con-

Provisions and
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52.241-7 Change in Rates or Terms and Con-
ditions of Service for Regulated Services.

52.241-8 Change in Rates or Terms and Con-
ditions of Service for Unregulated Serv-
ices.

52.241-9 Connection Charge.

52.241-10 Termination Liability.

52.241-11 Multiple Service Locations.

52.241-12 Nonrefundable, Nonrecurring Serv-
ice Charge.

52.241-13 Capital Credits.

52.242-1 Notice of Intent To Disallow Costs.

52.242-2 Production Progress Reports.

52.242-3 Penalties for Unallowable Costs.

52.242-4 Certification of Final Indirect
Costs.

52.242-5—52.242-12 [Reserved]

52.242-13 Bankruptcy.

52.242-14 Suspension of Work.

52.242-15 Stop-Work Order.

52.242-16 [Reserved]

52.242-17 Government Delay of Work.

52.243-1 Changes—Fixed-Price.

52.243-2 Changes—Cost-Reimbursement.

52.243-3 Changes—Time-and-Materials
Labor-Hours.

52.243-4 Changes.

52.243-5 Changes and Changed Conditions.

52.243-6 Change Order Accounting.

52.243-7 Notification of Changes.

52.244-1 [Reserved]

52.244-2 Subcontracts.

52.244-3 [Reserved]

52.244-4 Subcontractors and outside associ-
ates and consultants (Architect-engineer
services).

52.244-5 Competition in Subcontracting.

52.244-6 Subcontracts for Commercial
Items.

52.245-1 Government Property.

52.245-2 Government Property Installation
Operation Services.

52.245-3—52.245-8 [Reserved]

52.245-9 TUse and Charges.

or

52.246-1 Contractor Inspection Require-
ments.

52.246-2 Inspection of Supplies—Fixed-
Price.

52.246-3 Inspection of Supplies—Cost-Reim-
bursement.

52.246-4 Inspection of Services—Fixed-Price.

52.246-5 Inspection of Services—Cost-Reim-
bursement.

52.246-6 Inspection—Time-and-Material and
Labor-Hour.

52.246-7 Inspection of Research and Develop-
ment—Fixed-Price.

52.246-8 Inspection of Research and Develop-
ment—Cost-Reimbursement.

52.246-9 Inspection of Research and Develop-
ment (Short Form).

52.246-10 [Reserved]

52.246-11 Higher-Level Contract Quality Re-
quirement.

52.246-12 Inspection of Construction.

52.246-13 Inspection—Dismantling, Demoli-
tion, or Removal of Improvements.
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52.246-14
52.246-15

Inspection of Transportation.

Certificate of Conformance.

52.246-16 Responsibility for Supplies.

52.246-17 Warranty of Supplies of a Noncom-
plex Nature.

52.246-18 Warranty of Supplies of a Complex
Nature.

52.246-19 Warranty of Systems and Equip-
ment under Performance Specifications
or Design Criteria.

52.246-20 Warranty of Services.

52.246-21 Warranty of Construction.

52.246-22 [Reserved]

52.246-23 Limitation of Liability.

52.246-24 Limitation of Liability—High-
Value Items.

52.246-25 Limitation of Liability—Services.

52.247-1 Commercial Bill of Lading Nota-
tions.

52.247-2 Permits,
chises.

52.247-3 Capability To Perform a Contract
for the Relocation of a Federal Office.

52.247-4 Inspection of Shipping and Receiv-
ing Facilities.

52.247-5 Familiarization With Conditions.

52.247-6 Financial Statement.

52.247-7 Freight Excluded.

52.247-8 Estimated Weights or Quantities
Not Guaranteed.

52.247-9 Agreed Weight—General Freight.

52.247-10 Net Weight—General Freight.

52.247-11 Net Weight—Household Goods or
Office Furniture.

52.247-12 Supervision, Labor, or Materials.

52.247-13 Accessorial Services—Moving Con-
tracts.

52.247-14 Contractor Responsibility for Re-
ceipt of Shipment.

52.247-15 Contractor Responsibility for
Loading and Unloading.

52.247-16 Contractor Responsibility for Re-
turning Undelivered Freight.

52.247-17 Charges.

52.247-18 Multiple Shipments.

52.247-19 Stopping in Transit for Partial Un-
loading.

52.247-20 Estimated Quantities or Weights
for Evaluation of Offers.

52.247-21 Contractor Liability for Personal
Injury and/or Property Damage.

52.247-22 Contractor Liability for Loss of
and/or Damage to Freight Other Than
Household Goods.

52.247-23 Contractor Liability for Loss of
and/or Damage to Household Goods.

52.247-24 Advance Notification by the Gov-
ernment.

52.247-25 Government-Furnished Equipment
With or Without Operators.

52.247-26 Government Direction and Mark-
ing.

52.247-27 Contract Not Affected by Oral
Agreement.

52.247-28 Contractor’s Invoices.

52.247-29 F.o.b. Origin.

Authorities, or Fran-
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52.247-30
ity.
52.247-31
52.247-32
52.247-33

F.o.b. Origin, Contractor’s Facil-

F.o.b. Origin, Freight Allowed.

F.o.b. Origin, Freight Prepaid.

F.o.b. Origin, With Differentials.

52.247-34 F.o.b. Destination.

52.247-35 F.o.b. Destination, Within Con-
signee’s Premises.

52.247-36 F.a.s. Vessel, Port of Shipment.

52.247-37 F.o.b. Vessel, Port of Shipment.

52.247-38 F.o.b. Inland Carrier, Point of Ex-
portation.

52.247-39 F.o.b. Inland Point, Country of Im-
portation.

52.247-40 Ex Dock, Pier, or Warehouse, Port
of Importation.

52.247-41 C.& f. Destination.

52.247-42 C.i.f. Destination.

52.247-43 F.o.b. Designated Air Carrier’s
Terminal, Point of Exportation.
52.247-44 F.o.b. Designated Air Carrier’s

Terminal, Point of Importation.

52.247-45 F.o.b. Origin and/or F.o.b. Destina-
tion Evaluation.

52.247-46 Shipping Point(s) Used in Evalua-
tion of F.o.b. Origin Offers.

52.247-47 Evaluation—F.o0.b. Origin.

52.247-48 F.o.b. Destination—Evidence of
Shipment.

52.247-49 Destination Unknown.

52.247-50 No Evaluation of Transportation
Costs.

52.247-51 Evaluation of Export Offers.

52.247-52 Clearance and Documentation Re-
quirements—Shipments to DOD Air or
Water Terminal Transshipment Points.

52.247-53 Freight Classification Description.

52.247-54 [Reserved]

52.247-55 F.o.b. Point for Delivery of Gov-
ernment-Furnished Property.

52.247-56 Transit Arrangements.

52.247-57 Transportation Transit Privilege
Credits.

52.247-58 Lioading, Blocking, and Bracing of
Freight Car Shipments.

52.247-59 F.o.b. Origin—Carload and Truck-
load Shipments.

52.247-60 Guaranteed Shipping Characteris-

tics.
52.247-61 F.o0.b. Origin—Minimum Size of
Shipments.

52.247-62 Specific Quantities Unknown.

52.247-63 Preference for U.S.-Flag Air Car-
riers.

52.247-64 Preference for Privately Owned
U.S.-Flag Commercial Vessels.

52.247-65 F.o.b. Origin, Prepaid Freight—
Small Package Shipments.

52.247-66 Returnable Cylinders.

52.247-67 Submission of Transportation Doc-
uments for Audit.

52.247-68 Report of Shipment (REPSHIP).

52.248-1 Value Engineering.

52.248-2 Value Engineering—Architect-Engi-
neer.

52.248-3 Value Engineering—Construction.
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52.249-1 Termination for Convenience of the
Government (Fixed-Price) (Short Form).

52.249-2 Termination for Convenience of the
Government (Fixed-Price).

52.249-3 Termination for Convenience of the
Government (Dismantling, Demolition,
or Removal of Improvements).

52.249-4 Termination for Convenience of the
Government (Services) (Short Form).
52.249-5 Termination for Convenience of the
Government (Educational and Other

Nonprofit Institutions).

52.249-6 Termination
ment).

52.249-7 Termination
tect-Engineer).
52.249-8 Default (Fixed-Price Supply and

Service).

52.249-9 Default (Fixed-Price Research and
Development).

52.249-10 Default
tion).

52.249-11

52.249-12

(Cost-Reimburse-

(Fixed-Price Archi-

(Fixed-Price Construc-

[Reserved]

Termination (Personal Services).

52.249-13 [Reserved]

52.249-14 Excusable Delays.

52.250-1 Indemnification Under Public Law
85-804.

52.250-2 SAFETY Act Coverage Not Applica-
ble.

52.250-3 SAFETY Act Block Designation/
Certification.

52.250-4 SAFETY Act Pre-qualification Des-
ignation Notice.

52.250-5 SAFETY Act—Equitable
ment.

52.251-1 Government Supply Sources.
52.251-2 Interagency Fleet Management
System Vehicles and Related Services.
52.252-1 Solicitation Provisions Incor-

porated by Reference.
52.252-2 Clauses Incorporated by Reference.
52.252-3 Alterations in Solicitation.
52.252-4 Alterations in Contract.
52.252-5 Authorized Deviations
sions.
52.252-6 Authorized Deviations in Clauses.
52.253-1 Computer Generated Forms.

Adjust-

in Provi-

Subpart 52.3—Provision and Clause Matrix

52.300 Scope of subpart.
52.301 Solicitation provisions and contract
clauses (Matrix).

AUTHORITY: 40 U.S.C. 121(c); 10 U.S.C. chap-
ter 137; and 51 U.S.C. 20113.

SOURCE: 48 FR 42478, Sept. 19, 1983, unless
otherwise noted.

52.000 Scope of part.

This part (a) gives instructions for
using provisions and clauses in solici-
tations and/or contracts, (b) sets forth
the solicitation provisions and con-
tract clauses prescribed by this regula-
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tion, and (c) presents a matrix listing
the FAR provisions and clauses appli-
cable to each principal contract type
and/or purpose (e.g., fixed-price supply,
cost-reimbursement research and de-
velopment).

[48 FR 42478, Sept. 19, 1983; 48 FR 43273, Sept.
22, 1983, as amended at 55 FR 3887, Feb. 5,
1990]

Subpart 52.1—Instructions for
Using Provisions and Clauses

52.100 Scope of subpart.

This subpart (a) gives instructions
for using part 52, including the expla-
nation and use of provision and clause
numbers, prescriptions, prefaces, and
the matrix; (b) prescribes procedures
for incorporating, identifying, and
modifying provisions and clauses in so-
licitations and contracts, and for using
alternates; and (c) describes the deriva-
tion of FAR provisions and clauses.

[48 FR 42478, Sept. 19, 1983; 48 FR 43273, Sept.
22, 1983, as amended at 55 FR 3887, Feb. 5,
1990]

52.101 Using part 52.

(a) Definition. Modification, as used in
this subpart, means a minor change in
the details of a provision or clause that
is specifically authorized by the FAR
and does not alter the substance of the
provision or clause (see 52.104).

(b) Numbering—(1) FAR provisions and
clauses. Subpart 52.2 sets forth the
texts of all FAR provisions and clauses,
each in its own separate subsection.
The subpart is arranged by subject
matter, in the same order as, and
keyed to, the parts of the FAR. Each
FAR provision or clause is uniquely
identified. All FAR provision and
clause numbers begin with °52.2,”” since
the text of all FAR provisions and
clauses appear in subpart 52.2. The next
two digits of the provision or clause
number correspond to the number of
the FAR subject part in which the pro-
vision or clause is prescribed. The FAR
provision or clause number is then
completed by a hyphen and a sequen-
tial number assigned within each sec-
tion of subpart 52.2. The following ex-
ample illustrates the makeup of the
FAR provision or clause number:



52.101

5§2.243-1 Changes—Fixed-Price

Title

Subsection (S

52.243)

ial Number within

Section (Keyed to Subject Matter;
Clause is Prescribed in Part 43)

Part and Subpart (Invariable)

(2) Provisions or clauses that supple-
ment the FAR. (i) Provisions or clauses
that supplement the FAR are—

(A) Prescribed and included in au-
thorized agency acquisition regulations
issued within an agency to satisfy the
specific needs of the agency as a whole;

(B) Prescribed and included in a regu-
lation issued by a suborganization of
an agency to satisfy the needs of that
particular suborganization; or

(C) Developed for use at a sub-
organizational level of an agency, not
meant for repetitive use, but intended
to meet the needs of an individual ac-
quisition and, thus, impractical to in-
clude in either an agency or sub-
organization acquisition regulation.
(See 1.301(c).)

(ii) Supplemental provisions or
clauses published in agency acquisition
regulations shall be in full text and the
prescription for the use of each shall be
included. Supplemental provisions or
clauses published in agency acquisition
regulations shall be numbered in the
same manner in which FAR provisions
and clauses are numbered except that—

(A) If it is included in an agency ac-
quisition regulation that is published
in the FEDERAL REGISTER and is codi-
fied in Title 48, Code of Federal Regula-
tions (48 CFR), the number shall be
preceded by the chapter number within
48 CFR assigned by the CFR staff; and

(B) The sequential number shall be
“70” or a higher number (see 1.303).

(iii) The sequential number at the
end of the number of a provision or
clause that supplements the FAR, like
its counterpart at the end of any FAR
provision or clause number, indicates
the subsection location of the provision
or clause in subpart 52.2 of the agency
acquisition regulation that contains its
full text. If, for example, an agency ac-
quisition regulation contains only one
provision followed by only one clause
supplementing the FAR in its section
52.236 (Construction and Architect-En-
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gineer Contracts), then the sequential
numbers would be ‘70"’ for the provi-
sion and ‘71"’ for the clause.

(c) Prescriptions. BEach provision or
clause in subpart 52.2 is prescribed at
that place in the FAR text where the
subject matter of the provision or
clause receives its primary treatment.
The prescription includes all condi-
tions, requirements, and instructions
for using the provision or clause and
its alternates, if any. The provision or
clause may be referred to in other FAR
locations.

(d) Introductory text. Within subpart
52.2, the introductory text of each pro-
vision or clause includes a cross-ref-
erence to the location in the FAR sub-
ject text that prescribes its use.

(e) Matrix. (1) The matrix in subpart
52.3 contains a column for each prin-
cipal type and/or purpose of contract
(e.g., fixed-price supply, cost reim-
bursement research and development).
The matrix lists the—

(i) Required solicitation provisions;

(ii) Required-when-applicable solici-
tation provisions;

(iii) Optional solicitation provisions;

(iv) Required contract clauses;

(v) Required-when-applicable
tract clauses; and

(vi) Optional contract clauses.

(2) For each provision or clause list-
ed, the matrix provides information
on—

(i) Whether incorporation by ref-
erence is or is not authorized (see
52.102);

(ii) The section of the Uniform Con-
tract Format (UCF) in which it is to be
located, if it is used in an acquisition
that is subject to the UCF;

(iii) Its number;

(iv) The citation of the FAR text
that prescribes its use; and

(v) Its title.

(3) Since the matrix does not provide
sufficient information to determine the
applicability of a provision or clause in
the ‘‘required-when-applicable’” and
“‘optional’’ categories, contracting offi-
cers shall refer to the FAR text (cited
in the matrix) that prescribes its use.

(4) The FAR matrix may be repro-
duced at agency levels, and at subordi-
nate levels, for the purpose of

con-
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supplementing it with agency-devel-
oped provisions and clauses. The re-
sulting consolidated matrices may be
included in agency acquisition regula-
tions.

(f) Dates. Since they are subject to re-
vision from time to time, all provi-
sions, clauses, and alternates are
dated; e.g., (DEC 1983). To avoid ques-
tions concerning which version of any
provision, clause, or alternate is opera-
tive in any given solicitation or con-
tract, its date shall be included wheth-
er it is incorporated by reference or in
full text.

[48 FR 42478, Sept. 19, 1983; 48 FR 43273, Sept.
22, 1983, as amended at 55 FR 3887, Feb. 5,
1990; 62 FR 40237, July 25, 1997; 62 FR 64927,
Dec. 9, 1997; 65 FR 36016, June 6, 2000; 66 FR
2134, Jan. 10, 2001]

52.102 Incorporating provisions and

clauses.

(a) Provisions and clauses should be
incorporated by reference to the max-
imum practical extent, rather than
being incorporated in full text, even if
they—

(1) Are used with one or more alter-
nates or on an optional basis;

(2) Are prescribed on a ‘‘substantially
as follows” or ‘‘substantially the same
as’’ basis, provided they are used ver-
batim;

(3) Require modification or the inser-
tion by the Government of fill-in mate-
rial (see 52.104); or

(4) Require completion by the offeror
or prospective contractor. This instruc-
tion also applies to provisions com-
pleted as annual representations and
certifications.

(b) Except for provisions and clauses
prescribed in 52.107, any provision or
clause that can be accessed electroni-
cally by the offeror or prospective con-
tractor may be incorporated by ref-
erence in solicitations and/or con-
tracts. However, the contracting offi-
cer, upon request, shall provide the full
text of any provision or clause incor-
porated by reference.

(c) Agency approved provisions and
clauses prescribed in agency acquisi-
tion regulations, and provisions and
clauses not authorized by subpart 52.3
to be incorporated by reference, need
not be incorporated in full text, pro-
vided the contracting officer includes
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in the solicitation and contract a
statement that—

(1) Identifies all provisions and
clauses that require completion by the
offeror or prospective contractor;

(2) Specifies that the provisions and
clauses must be completed by the offer-
or or prospective contractor and must
be submitted with the quotation or
offer; and

(3) Identifies to the offeror or pro-
spective contractor at least one elec-
tronic address where the full text may
be accessed.

(d) An agency may develop a group
listing of provisions and clauses that
apply to a specific category of con-
tracts. An agency group listing may be
incorporated by reference in solicita-
tions and/or contracts in lieu of citing
the provisions and clauses individually,
provided the group listing is made
available electronically to offerors and
prospective contractors.

(e) A provision or clause that is not
available electronically to offerors and
prospective contractors shall be incor-
porated in solicitations and/or con-
tracts in full text if it is—

(1) A FAR provision or clause that
otherwise is not authorized to be incor-
porated by reference (see subpart 52.3);
or

(2) A provision or clause prescribed
for use in an agency acquisition regula-
tion.

(f) Provisions or clauses may not be
incorporated by reference by being list-
ed in the—

(1) Provision at 52.252-3, Alterations
in Solicitations; or

(2) Clause at 52.252-4, Alterations in
Contract.

[62 FR 64927, Dec. 9, 1997]

52.103 Identification of provisions and
clauses.

(a) Whenever any FAR provision or
clause is used without deviation in a
solicitation or contract, whether it is
incorporated by reference or in full
text, it shall be identified by number,
title, and date. This identification
shall also be used if the FAR provision
or clause is used with an authorized de-
viation, except that the contracting of-
ficer shall then insert ‘“‘(DEVIATION)”
after the date. Solicited firms and con-
tractors will be advised of the meaning
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of this insertion through the use of the
(1) provision at 52.252-5, Authorized De-
viations in Provisions, or (2) clause at
52.262-6, Authorized Deviations in
Clauses. The above mentioned provi-
sion and clause are prescribed in 52.107
(e) and (f).

(b) Any provision or clause that sup-
plements the FAR whether it is incor-
porated by reference or in full text
shall be clearly identified by number,
title, date, and name of the regulation.
When a supplemental provision or
clause is used with an authorized devi-
ation, insert “(DEVIATION)” after the
name of the regulation.

(c) A provision or clause of the type
described in 52.101(b)(2)(i)(C) shall be
identified by the title, date, and the
name of the agency or suborganization
within the agency that developed it.

(d) Except for provisions or clauses
covered by 52.103(c), the following hy-
pothetical examples illustrate how a
provision or clause that supplements
the FAR shall be identified when it is
incorporated in solicitations and/or
contracts by reference or in full text:

(1) If part 14 (Sealed Bidding) of the X
Agency Acquisition Regulation, pub-
lished in the FEDERAL REGISTER and
codified as Chapter 99 in 48 CFR, pre-
scribes the use of a provision entitled
“Bid Envelopes,” dated October 1983,
and that provision is sequentially the
first provision or clause appearing in
Section 52.214 of the X Agency Acquisi-
tion Regulation, then the identifica-

tion of that provision shall be
¢“9952.214-70—Bid Envelopes (oCcT
1983).”

(2) Assume that Y, a major organiza-
tional element of the X Agency, is au-
thorized to issue the Y Acquisition
Regulation, which is not published in
the FEDERAL REGISTER and codified in
48 CFR. If part 36 (Construction and Ar-
chitect-Engineer Contracts) of the Y
Acquisition Regulation prescribes the
use of a clause entitled ‘‘Refrigerated
Display Cases,”’” dated March 1983, per-
taining to a specialized type of con-
struction work, and that clause is se-
quentially the second provision or
clause appearing in Section 52.236 of
the Y Acquisition Regulation, then the
identification of that clause shall be
¢“562.236-7T1—Refrigerated Display Cases
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(MAR 1983)—Y Acquisition Regula-
tion.”

[48 FR 42478, Sept. 19, 1983, as amended at 52
FR 9039, Mar. 20, 1987]

52.104 Procedures for modifying and
completing provisions and clauses.

(a) The contracting officer must not
modify provisions and clauses unless
the FAR authorizes their modification.
For example—

(1) “The contracting officer may use
a period shorter than 60 days (but not
less than 30 days) in paragraph (x) of
the clause’’; or

(2) “The contracting officer may sub-
stitute the words ‘task order’ for the
word ‘Schedule’ wherever that word ap-
pears in the clause.”

(b) When modifying provisions or
clauses incorporated by reference, in-
sert the changed wording directly
below the title of the provision or
clause identifying to the lowest level
necessary (e.g., paragraph, sentence,
word), to clearly indicate what is being
modified.

(c) When modifying provisions or
clauses incorporated in full text, mod-
ify the language directly by sub-
stituting the changed wording as per-
mitted.

(d) When completing blanks in provi-
sions or clauses incorporated by ref-
erence, insert the fill-in information
directly below the title of the provision
or clause identifying to the lowest
level necessary to clearly indicate the
blanks being filled in.

(e) When completing blanks in provi-
sions or clauses incorporated in full
text, insert the fill-in information in
the blanks of the provision or clause.

[48 FR 42478, Sept. 19, 1983, as amended at 65
FR 36016, June 6, 2000]

52.105 Procedures
nates.

(a) The FAR accommodates a major
variation in a provision or clause by
use of an alternate. The FAR pre-
scribes alternates to a given provision
or clause in the FAR subject text
where the provision or clause is pre-
scribed. The alternates to each provi-
sion or clause are titled ‘‘Alternate 1,”
“Alternate II,” ‘“‘Alternate IIL,” etc.

(b) When an alternate is used, its
date shall be cited along with the date

for wusing alter-
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of the basic provision or clause; e.g.,
52.209-3 FIRST ARTICLE AP-
PROVAL—CONTRACTOR TESTING
(OCT 1983)—ALTERNATE I (DEC 1983).

(¢c) Under certain circumstances, a
provision or clause may be used with
two or more alternates. In these cir-
cumstances, each of the applicable al-
ternates shall be cited, whether incor-
porated by reference or in full text;
e.g., 52.209-3 FIRST ARTICLE AP-
PROVAL—CONTRACTOR TESTING
(OCT 1983)—ALTERNATE I (DEC 1983)
AND ALTERNATE II (FEB 1984). How-
ever, under no circumstances may an
alternate to a specific provision or
clause be applied to any other provi-
sion or clause.

[48 FR 42478, Sept. 19, 1983, as amended at 65
FR 36016, June 6, 2000]

52.106 [Reserved]

52.107 Provisions and clauses
scribed in subpart 52.1.

(a) The contracting officer shall in-
sert the provision at 52.252-1, Solicita-
tion Provisions Incorporated by Ref-
erence, in solicitations in order to in-
corporate provisions by reference.

(b) The contracting officer shall in-
sert the clause at 52.252-2, Clauses In-
corporated by Reference, in solicita-
tions and contracts in order to incor-
porate clauses by reference.

(c) The contracting officer shall in-
sert the provision at 52.2562-3, Alter-
ations in Solicitation, in solicitations
in order to revise or supplement, as
necessary, other parts of the solicita-
tion that apply to the solicitation
phase only, except for any provision
authorized for use with a deviation.

(d) The contracting officer shall in-
sert the clause at 52.2562-4, Alterations
in Contract, in solicitations and con-
tracts in order to revise or supplement,
as necessary, other parts of the con-
tract, or parts of the solicitations that
apply to the contract phase, except for
any clause authorized for use with a
deviation.

(e) The contracting officer shall in-
sert the provision at 52.252-5, Author-
ized Deviations in Provisions, in solici-
tations that include any FAR or sup-
plemental provision with an authorized
deviation. Whenever any FAR or sup-
plemental provision is used with an au-

pre-
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thorized deviation, the contracting of-
ficer shall identify it by the same num-
ber, title, and date assigned to the pro-
vision when it is used without devi-
ation, include regulation name for any
supplemental provision, except that
the contracting officer shall insert
“(DEVIATION)” after the date of the
provision.

(f) The contracting officer shall in-
sert the clause at 52.252-6, Authorized
Deviations in Clauses, in solicitations
and contracts that include any FAR or
supplemental clause with an author-
ized deviation. Whenever any FAR or
supplemental clause is used with an au-
thorized deviation, the contracting of-
ficer shall identify it by the same num-
ber, title, and date assigned to the
clause when it is used without devi-
ation, include regulation name for any
supplemental clause, except that the
contracting officer shall insert ‘“‘(DE-
VIATION)” after the date of the clause.

[48 FR 42478, Sept. 19, 1983, as amended at 54
FR 48990, Nov. 28, 1989]

Subpart 52.2—Text of Provisions
and Clauses

52.200 Scope of subpart.

This subpart sets forth the text of all
FAR provisions and clauses (see
52.101(b)(1)) and gives a cross-reference
to the location in the FAR that pre-
scribes the provision or clause.

[656 FR 36016, June 6, 2000]

52.202-1 Definitions.

As prescribed in 2.201, insert the fol-
lowing clause:

DEFINITIONS (NOV 2013)

When a solicitation provision or contract
clause uses a word or term that is defined in
the Federal Acquisition Regulation (FAR),
the word or term has the same meaning as
the definition in FAR 2.101 in effect at the
time the solicitation was issued, unless—

(a) The solicitation, or amended solicita-
tion, provides a different definition;

(b) The contracting parties agree to a dif-
ferent definition;

(c) The part, subpart, or section of the FAR
where the provision or clause is prescribed
provides a different meaning; or

(d) The word or term is defined in FAR
Part 31, for use in the cost principles and
procedures.
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(End of clause)

[78 FR 70482, Nov. 25, 2013]

52.203-1 [Reserved]
52.203-2 Certificate of Independent
Price Determination.

As prescribed in 3.103-1, insert the
following provision. If the solicitation
is a Request for Quotations, the terms
Quotation and Quoter may be sub-
stituted for Offer and Offeror.

CERTIFICATE OF INDEPENDENT PRICE
DETERMINATION (APR 1985)

(a) The offeror certifies that—

(1) The prices in this offer have been ar-
rived at independently, without, for the pur-
pose of restricting competition, any con-
sultation, communication, or agreement
with any other offeror or competitor relating
to (i) those prices, (ii) the intention to sub-
mit an offer, or (iii) the methods or factors
used to calculate the prices offered;

(2) The prices in this offer have not been
and will not be knowingly disclosed by the
offeror, directly or indirectly, to any other
offeror or competitor before bid opening (in
the case of a sealed bid solicitation) or con-
tract award (in the case of a negotiated so-
licitation) unless otherwise required by law;
and

(3) No attempt has been made or will be
made by the offeror to induce any other con-
cern to submit or not to submit an offer for
the purpose of restricting competition.

(b) Each signature on the offer is consid-
ered to be a certification by the signatory
that the signatory—

(1) Is the person in the offeror’s organiza-
tion responsible for determining the prices
being offered in this bid or proposal, and that
the signatory has not participated and will
not participate in any action contrary to
subparagraphs (a)(1) through (a)(3) above; or

(2)(1) Has been authorized, in writing, to
act as agent for the following principals in
certifying that those principals have not par-
ticipated, and will not participate in any ac-
tion contrary to subparagraphs (a)(1)
through (a)(3) above

[insert full name of person(s) in the offeror’s or-
ganization responsible for determining the prices
offered in this bid or proposal, and the title of
his or her position in the offeror’s organization];

(ii) As an authorized agent, does certify
that the principals named in subdivision
(b)(2)(i) above have not participated, and will
not participate, in any action contrary to
subparagraphs (a)(1) through (a)(3) above;
and

(iii) As an agent, has not personally par-
ticipated, and will not participate, in any ac-
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tion contrary to
through (a)(3) above.

(c) If the offeror deletes or modifies sub-
paragraph (a)(2) above, the offeror must fur-
nish with its offer a signed statement setting
forth in detail the circumstances of the dis-
closure.

subparagraphs (a)(1)

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 50
FR 1746, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985]

52.203-3 Gratuities.

As prescribed in 3.202, insert the fol-
lowing clause:

GRATUITIES (APR 1984)

(a) The right of the Contractor to proceed
may be terminated by written notice if, after
notice and hearing, the agency head or a des-
ignee determines that the Contractor, its
agent, or another representative—

(1) Offered or gave a gratuity (e.g., an en-
tertainment or gift) to an officer, official, or
employee of the Government; and

(2) Intended, by the gratuity, to obtain a
contract or favorable treatment under a con-
tract.

(b) The facts supporting this determination
may be reviewed by any court having lawful
jurisdiction.

(c) If this contract is terminated under
paragraph (a) above, the Government is enti-
tled—

(1) To pursue the same remedies as in a
breach of the contract; and

(2) In addition to any other damages pro-
vided by law, to exemplary damages of not
less than 3 nor more than 10 times the cost
incurred by the Contractor in giving gratu-
ities to the person concerned, as determined
by the agency head or a designee. (This sub-
paragraph (c)(2) is applicable only if this
contract uses money appropriated to the De-
partment of Defense.)

(d) The rights and remedies of the Govern-
ment provided in this clause shall not be ex-
clusive and are in addition to any other
rights and remedies provided by law or under
this contract.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 61
FR 39200, July 26, 1996]

52.203-4 [Reserved]

52.203-5 Covenant Against Contingent
Fees.
As prescribed in 3.404, insert the fol-
lowing clause:
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COVENANT AGAINST CONTINGENT FEES (MAY
2014)

(a) The Contractor warrants that no person
or agency has been employed or retained to
solicit or obtain this contract upon an agree-
ment or understanding for a contingent fee,
except a bona fide employee or agency. For
breach or violation of this warranty, the
Government shall have the right to annul
this contract without liability or to deduct
from the contract price or consideration, or
otherwise recover, the full amount of the
contingent fee.

(b) Bona fide agency, as used in this clause,
means an established commercial or selling
agency, maintained by a contractor for the
purpose of securing business, that neither ex-
erts nor proposes to exert improper influence
to solicit or obtain Government contracts
nor holds itself out as being able to obtain
any Government contract or contracts
through improper influence.

Bona fide employee, as used in this clause,
means a person, employed by a contractor
and subject to the contractor’s supervision
and control as to time, place, and manner of
performance, who neither exerts nor pro-
poses to exert improper influence to solicit
or obtain Government contracts nor holds
out as being able to obtain any Government
contract or contracts through improper in-
fluence.

Contingent fee, as used in this clause,
means any commission, percentage, broker-
age, or other fee that is contingent upon the
success that a person or concern has in se-
curing a Government contract.

Improper influence, as used in this clause,
means any influence that induces or tends to
induce a Government employee or officer to
give consideration or to act regarding a Gov-
ernment contract on any basis other than
the merits of the matter.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 56
FR 41730, Aug. 22, 1991; 61 FR 39189, July 26,
1996; 79 FR 24214, Apr. 29, 2014]

52.203-6 Restrictions on Subcon-
tractor Sales to the Government.

As prescribed in 3.503-2, insert the
following clause:

RESTRICTIONS ON SUBCONTRACTOR SALES TO
THE GOVERNMENT (SEP 2006)

(a) Except as provided in (b) below, the
Contractor shall not enter into any agree-
ment with an actual or prospective subcon-
tractor, nor otherwise act in any manner,
which has or may have the effect of restrict-
ing sales by such subcontractors directly to
the Government of any item or process (in-
cluding computer software) made or fur-
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nished by the subcontractor under this con-
tract or under any follow-on production con-
tract.

(b) The prohibition in (a) above does not
preclude the Contractor from asserting
rights that are otherwise authorized by law
or regulation.

(c) The Contractor agrees to incorporate
the substance of this clause, including this
paragraph (c), in all subcontracts under this
contract which exceed the simplified acquisi-
tion threshold.

(End of clause)

Alternate I (OCT 1995). As prescribed
in 3.503-2, substitute the following
paragraph in place of paragraph (b) of
the basic clause:

(b) The prohibition in paragraph (a) of this
clause does not preclude the Contractor from
asserting rights that are otherwise author-
ized by law or regulation. For acquisitions of
commercial items, the prohibition in para-
graph (a) applies only to the extent that any
agreement restricting sales by subcontrac-
tors results in the Federal Government being
treated differently from any other prospec-
tive purchaser for the sale of the commercial
item(s).

[60 FR 35479, Aug. 30, 1985, as amended at 60
FR 34761, July 3, 1995; 60 FR 48251, Sept. 18,
1995; 61 FR 39198, July 26, 1996; 71 FR 57369,
Sept. 28, 2006]

52.203-7 Anti-Kickback Procedures.

As prescribed in 3.502-3, insert the
following clause:

ANTI-KICKBACK PROCEDURES (MAY 2014)

(a) Definitions.

Kickback, as used in this clause, means any
money, fee, commission, credit, gift, gra-
tuity, thing of value, or compensation of any
kind which is provided to any prime Con-
tractor, prime Contractor employee, subcon-
tractor, or subcontractor employee for the
purpose of improperly obtaining or reward-
ing favorable treatment in connection with a
prime contract or in connection with a sub-
contract relating to a prime contract.

Person, as used in this clause, means a cor-
poration, partnership, business association
of any kind, trust, joint-stock company, or
individual.

Prime contract, as used in this clause,
means a contract or contractual action en-
tered into by the United States for the pur-
pose of obtaining supplies, materials, equip-
ment, or services of any kind.

Prime Contractor, as used in this clause,
means a person who has entered into a prime
contract with the United States.
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Prime Contractor employee, as used in this
clause, means any officer, partner, employee,
or agent of a prime Contractor.

Subcontract, as used in this clause, means a
contract or contractual action entered into
by a prime Contractor or subcontractor for
the purpose of obtaining supplies, materials,
equipment, or services of any kind under a
prime contract.

Subcontractor, as used in this clause, (1)
means any person, other than the prime Con-
tractor, who offers to furnish or furnishes
any supplies, materials, equipment, or serv-
ices of any kind under a prime contract or a
subcontract entered into in connection with
such prime contract, and (2) includes any
person who offers to furnish or furnishes gen-
eral supplies to the prime Contractor or a
higher tier subcontractor.

Subcontractor employee, as used in this
clause, means any officer, partner, employee,
or agent of a subcontractor.

(b) 41 U.S.C. chapter 87, Kickbacks, pro-
hibits any person from—

(1) Providing or attempting to provide or
offering to provide any kickback;

(2) Soliciting, accepting, or attempting to
accept any kickback; or

(3) Including, directly or indirectly, the
amount of any Kkickback in the contract
price charged by a prime Contractor to the
United States or in the contract price
charged by a subcontractor to a prime Con-
tractor or higher tier subcontractor.

(c)(1) The Contractor shall have in place
and follow reasonable procedures designed to
prevent and detect possible violations de-
scribed in paragraph (b) of this clause in its
own operations and direct business relation-
ships.

(2) When the Contractor has reasonable
grounds to believe that a violation described
in paragraph (b) of this clause may have oc-
curred, the Contractor shall promptly report
in writing the possible violation. Such re-
ports shall be made to the inspector general
of the contracting agency, the head of the
contracting agency if the agency does not
have an inspector general, or the Attorney
General.

(3) The Contractor shall cooperate fully
with any Federal agency investigating a pos-
sible violation described in paragraph (b) of
this clause.

(4) The Contracting Officer may (i) offset
the amount of the kickback against any
monies owed by the United States under the
prime contract and/or (ii) direct that the
Prime Contractor withhold, from sums owed
a subcontractor under the prime contract,
the amount of any Kkickback. The Con-
tracting Officer may order the monies with-
held under subdivision (c)(4)(ii) of this clause
be paid over to the Government unless the
Government has already offset those monies
under subdivision (c)(4)(i) of this clause. In
either case, the Prime Contractor shall no-
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tify the Contracting Officer when the monies
are withheld.

(5) The Contractor agrees to incorporate
the substance of this clause, including this
subparagraph (c)(6) but excepting subpara-
graph (c)(1), in all subcontracts under under
this contract which exceed $150,000.

[62 FR 6122, Feb. 27, 1987, as amended at 53
FR 34228, Sept. 2, 1988; 563 FR 36028, Sept. 16,
1988; 60 FR 34761, July 3, 1995; 75 FR 53134,
Aug. 30, 2010; 79 FR 24214, Apr. 29, 2014]

52.203-8 Cancellation, Rescission, and
Recovery of Funds for Illegal or Im-
proper Activity.

As prescribed in 3.104-9(a), insert the
following clause:

CANCELLATION, RESCISSION, AND RECOVERY OF
FUNDS FOR ILLEGAL OR IMPROPER ACTIVITY
(MAY 2014)

(a) If the Government receives information
that a contractor or a person has violated 41
U.S.C. 2102-2104, Restrictions on Obtaining
and Disclosing Certain Information, the Gov-
ernment may—

(1) Cancel the solicitation, if the contract
has not yet been awarded or issued; or

(2) Rescind the contract with respect to
which—

(i) The Contractor or someone acting for
the Contractor has been convicted for an of-
fense where the conduct violates 41 U.S.C.
2102 for the purpose of either—

(A) Exchanging the information covered by
such subsections for anything of value; or

(B) Obtaining or giving anyone a competi-
tive advantage in the award of a Federal
agency procurement contract; or

(ii) The head of the contracting activity
has determined, based upon a preponderance
of the evidence, that the Contractor or some-
one acting for the Contractor has engaged in
conduct punishable under 41 U.S.C. 2105(a).

(b) If the Government rescinds the con-
tract under paragraph (a) of this clause, the
Government is entitled to recover, in addi-
tion to any penalty prescribed by law, the
amount expended under the contract.

(¢) The rights and remedies of the Govern-
ment specified herein are not exclusive, and
are in addition to any other rights and rem-
edies provided by law, regulation, or under
this contract.

(End of clause)

[62 FR 233, Jan. 2, 1997; 62 FR 10710, Mar. 10,
1997, as amended at 67 FR 13063, Mar. 20, 2002;
79 FR 24214, Apr. 29, 2014]
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52.203-9 [Reserved]

52.203-10 Price or Fee Adjustment for
Illegal or Improper Activity.

As prescribed in 3.104-9(b) insert the
following clause:

PRICE OR FEE ADJUSTMENT FOR ILLEGAL OR
IMPROPER ACTIVITY (MAY 2014)

(a) The Government, at its election, may
reduce the price of a fixed-price type con-
tract and the total cost and fee under a cost-
type contract by the amount of profit or fee
determined as set forth in paragraph (b) of
this clause if the head of the contracting ac-
tivity or designee determines that there was
a violation of 41 U.S.C. 2102 or 2103, as imple-
mented in section 3.104 of the Federal Acqui-
sition Regulation.

(b) The price or fee reduction referred to in
paragraph (a) of this clause shall be—

(1) For cost-plus-fixed-fee contracts, the
amount of the fee specified in the contract at
the time of award;

(2) For cost-plus-incentive-fee conrtracts,
the target fee specified in the contract at the
time of award, notwithstanding any min-
imum fee or ‘‘fee floor’ specified in the con-
tract.

(3) For cost-plus-award-fee contracts—

(i) The base fee established in the contract
at the time of contract award;

(ii) If no base fee is specified in the con-
tract, 30 percent of the amount of each
award fee otherwise payable to the Con-
tractor for each award fee evaluation period
or at each award fee determination point.

(4) For fixed-price-incentive contracts, the
Government may—

(i) Reduce the contract target price and
contract target profit both by an amount
equal to the initial target profit specified in
the contract at the time of contract award;
or

(ii) If an immediate adjustment to the con-
tract target price and contract target profit
would have a significant adverse impact on
the incentive price revision relationship
under the contract, or adversely affect the
contract financing provisions, the Con-
tracting Officer may defer such adjustment
until establishment of the total final price of
the contract. The total final price estab-
lished in accordance with the incentive price
revision provisions of the contract shall be
reduced by an amount equal to the initial
target profit specified in the contract at the
time of contract award and such reduced
price shall be the total final contract price.

(5) For firm-fixed-price contracts, by 10
percent of the initial contract price or a
profit amount determined by the Con-
tracting Officer from records or documents
in existence prior to the date of the contract
award.
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(c) The Government may, at its election,
reduce a prime contractor’s price or fee in
accordance with the procedures of paragraph
(b) of this clause for violations of the statute
by its subcontractors by an amount not to
exceed the amount of profit or fee reflected
in the subcontract at the time the sub-
contract was first definitively priced.

(d) In addition to the remedies in para-
graphs (a) and (c) of this clause, the Govern-
ment may terminate this contract for de-
fault. The rights and remedies of the Govern-
ment specified herein are not exclusive, and
are in addition to any other rights and rem-
edies provided by law or under this contract.

(End of clause)

[656 FR 36797, Sept. 6, 1990, as amended at 62
FR 233, Jan. 2, 1997; 79 FR 24215, Apr. 29, 2014]

52.203-11 Certification and Disclosure
Regarding Payments to Influence
Certain Federal Transactions.

As prescribed in 3.808(a), insert the
following provision:

CERTIFICATION AND DISCLOSURE REGARDING
PAYMENTS TO INFLUENCE CERTAIN FEDERAL
TRANSACTIONS (SEP 2007)

(a) Definitions. As used in this provision—
“Lobbying contact’” has the meaning pro-
vided at 2 U.S.C. 1602(8). The terms ‘‘agen-
cy,” ‘“influencing or attempting to influ-
ence,” ‘‘officer or employee of an agency,”
‘‘person,” ‘‘reasonable compensation,”’ and
“‘regularly employed’ are defined in the FAR
clause of this solicitation entitled ‘‘Limita-
tion on Payments to Influence Certain Fed-
eral Transactions’ (52.203-12).

(b) Prohibition. The prohibition and excep-
tions contained in the FAR clause of this so-
licitation entitled ‘‘Limitation on Payments
to Influence Certain Federal Transactions”
(52.203-12) are hereby incorporated by ref-
erence in this provision.

(c) Certification. The offeror, by signing its
offer, hereby certifies to the best of its
knowledge and belief that no Federal appro-
priated funds have been paid or will be paid
to any person for influencing or attempting
to influence an officer or employee of any
agency, a Member of Congress, an officer or
employee of Congress, or an employee of a
Member of Congress on its behalf in connec-
tion with the awarding of this contract.

(d) Disclosure. If any registrants under the
Lobbying Disclosure Act of 1995 have made a
lobbying contact on behalf of the offeror
with respect to this contract, the offeror
shall complete and submit, with its offer,
OMB Standard Form LLL, Disclosure of Lob-
bying Activities, to provide the name of the
registrants. The offeror need not report regu-
larly employed officers or employees of the
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offeror to whom payments of reasonable
compensation were made.

(e) Penalty. Submission of this certifi-
cation and disclosure is a prerequisite for
making or entering into this contract im-
posed by 31 U.S.C. 1352. Any person who
makes an expenditure prohibited under this
provision or who fails to file or amend the
disclosure required to be filed or amended by
this provision, shall be subject to a civil pen-
alty of not less than $10,000, and not more
than $100,000, for each such failure.

(End of provision)

[72 FR 46330, Aug. 17, 2007]

52.203-12 Limitation on Payments to
Influence Certain Federal Trans-
actions.

As prescribed in 3.808(b), insert the
following clause:

LIMITATION ON PAYMENTS TO INFLUENCE
CERTAIN FEDERAL TRANSACTIONS (OCT 2010)

(a) Definitions. As used in this clause—

Agency means executive agency as defined
in Federal Acquisition Regulation (FAR)
2.101.

Covered Federal action means any of the fol-
lowing actions:

(1) Awarding any Federal contract.

(2) Making any Federal grant.

(3) Making any Federal loan.

(4) Entering into any cooperative agree-
ment.

(5) Extending, continuing, renewing,
amending, or modifying any Federal con-
tract, grant, loan, or cooperative agreement.

Indian tribe and tribal organization have the
meaning provided in section 4 of the Indian
Self-Determination and Education Assist-
ance Act (25 U.S.C. 450b) and include Alaskan
Natives.

Influencing or attempting to influence means
making, with the intent to influence, any
communication to or appearance before an
officer or employee of any agency, a Member
of Congress, an officer or employee of Con-
gress, or an employee of a Member of Con-
gress in connection with any covered Federal
action.

Local government means a unit of govern-
ment in a State and, if chartered, estab-
lished, or otherwise recognized by a State for
the performance of a governmental duty, in-
cluding a local public authority, a special
district, an intrastate district, a council of
governments, a sponsor group representative
organization, and any other instrumentality
of a local government.

Officer or employee of an agency includes the
following individuals who are employed by
an agency:

(1) An individual who is appointed to a po-
sition in the Government under Title 5,
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United States Code, including a position
under a temporary appointment.

(2) A member of the uniformed services, as
defined in subsection 101(3), Title 37, United
States Code.

(3) A special Government employee, as de-
fined in section 202, Title 18, United States
Code.

(4) An individual who is a member of a Fed-
eral advisory committee, as defined by the
Federal Advisory Committee Act, Title 5,
United States Code, appendix 2.

Person means an individual, corporation,
company, association, authority, firm, part-
nership, society, State, and local govern-
ment, regardless of whether such entity is
operated for profit, or not for profit. This
term excludes an Indian tribe, tribal organi-
zation, or any other Indian organization eli-
gible to receive Federal contracts, grants,
cooperative agreements, or loans from an
agency, but only with respect to expendi-
tures by such tribe or organization that are
made for purposes specified in paragraph (b)
of this clause and are permitted by other
Federal law.

Reasonable compensation means, with re-
spect to a regularly employed officer or em-
ployee of any person, compensation that is
consistent with the normal compensation for
such officer or employee for work that is not
furnished to, not funded by, or not furnished
in cooperation with the Federal Government.

Reasonable payment means, with respect to
professional and other technical services, a
payment in an amount that is consistent
with the amount normally paid for such
services in the private sector.

Recipient includes the Contractor and all
subcontractors. This term excludes an Indian
tribe, tribal organization, or any other In-
dian organization eligible to receive Federal
contracts, grants, cooperative agreements,
or loans from an agency, but only with re-
spect to expenditures by such tribe or orga-
nization that are made for purposes specified
in paragraph (b) of this clause and are per-
mitted by other Federal law.

Regularly employed means, with respect to
an officer or employee of a person requesting
or receiving a Federal contract, an officer or
employee who is employed by such person for
at least 130 working days within 1 year im-
mediately preceding the date of the submis-
sion that initiates agency consideration of
such person for receipt of such contract. An
officer or employee who is employed by such
person for less than 130 working days within
1 year immediately preceding the date of the
submission that initiates agency consider-
ation of such person shall be considered to be
regularly employed as soon as he or she is
employed by such person for 130 working
days.

State means a State of the United States,
the District of Columbia, or an outlying area
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of the United States, an agency or instru-
mentality of a State, and multi-State, re-
gional, or interstate entity having govern-
mental duties and powers.

(b) Prohibition. 31 U.S.C. 1352 prohibits a re-
cipient of a Federal contract, grant, loan, or
cooperative agreement from using appro-
priated funds to pay any person for influ-
encing or attempting to influence an officer
or employee of any agency, a Member of
Congress, an officer or employee of Congress,
or an employee of a Member of Congress in
connection with any covered Federal ac-
tions. In accordance with 31 U.S.C. 1352, the
Contractor shall not use appropriated funds
to pay any person for influencing or at-
tempting to influence an officer or employee
of any agency, a Member of Congress, an offi-
cer or employee of Congress, or an employee
of a Member of Congress in connection with
the award of this contractor the extension,
continuation, renewal, amendment, or modi-
fication of this contract.

(1) The term appropriated funds does not in-
clude profit or fee from a covered Federal ac-
tion.

(2) To the extent the Contractor can dem-
onstrate that the Contractor has sufficient
monies, other than Federal appropriated
funds, the Government will assume that
these other monies were spent for any influ-
encing activities that would be unallowable
if paid for with Federal appropriated funds.

(c) Ezxceptions. The prohibition in para-
graph (b) of this clause does not apply under
the following conditions:

(1) Agency and legislative liaison by Con-
tractor employees. (i) Payment of reasonable
compensation made to an officer or em-
ployee of the Contractor if the payment is
for agency and legislative liaison activities
not directly related to this contract. For
purposes of this paragraph, providing any in-
formation specifically requested by an agen-
cy or Congress is permitted at any time.

(ii) Participating with an agency in discus-
sions that are not related to a specific solici-
tation for any covered Federal action, but
that concern—

(A) The qualities and characteristics (in-
cluding individual demonstrations) of the
person’s products or services, conditions or
terms of sale, and service capabilities; or

(B) The application or adaptation of the
person’s products or services for an agency’s
use.

(iii) Providing prior to formal solicitation
of any covered Federal action any informa-
tion not specifically requested but necessary
for an agency to make an informed decision
about initiation of a covered Federal action;

(iv) Participating in technical discussions
regarding the preparation of an unsolicited
proposal prior to its official submission; and

(v) Making capability presentations prior
to formal solicitation of any covered Federal
action by persons seeking awards from an
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agency pursuant to the provisions of the
Small Business Act, as amended by Pub.L.
95-507, and subsequent amendments.

(2) Professional and technical services. (i) A
payment of reasonable compensation made
to an officer or employee of a person request-
ing or receiving a covered Federal action or
an extension, continuation, renewal, amend-
ment, or modification of a covered Federal
action, if payment is for professional or tech-
nical services rendered directly in the prepa-
ration, submission, or negotiation of any bid,
proposal, or application for that Federal ac-
tion or for meeting requirements imposed by
or pursuant to law as a condition for receiv-
ing that Federal action.

(ii) Any reasonable payment to a person,
other than an officer or employee of a person
requesting or receiving a covered Federal ac-
tion or an extension, continuation, renewal,
amendment, or modification of a covered
Federal action if the payment is for profes-
sional or technical services rendered directly
in the preparation, submission, or negotia-
tion of any bid, proposal, or application for
that Federal action or for meeting require-
ments imposed by or pursuant to law as a
condition for receiving that Federal action.
Persons other than officers or employees of a
person requesting or receiving a covered
Federal action include consultants and trade
associations.

(iii) As used in paragraph (c)(2) of this
clause, ‘‘professional and technical services”’
are limited to advice and analysis directly
applying any professional or technical dis-
cipline (for examples, see FAR
3.803(a)(2)(iii)).

(iv) Requirements imposed by or pursuant
to law as a condition for receiving a covered
Federal award include those required by law
or regulation and any other requirements in
the actual award documents.

(3) Only those communications and serv-
ices expressly authorized by paragraphs (c)(1)
and (2) of this clause are permitted.

(d) Disclosure. (1) If the Contractor did not
submit OMB Standard Form LLL, Disclosure
of Lobbying Activities, with its offer, but
registrants under the Lobbying Disclosure
Act of 1995 have subsequently made a lob-
bying contact on behalf of the Contractor
with respect to this contract, the Contractor
shall complete and submit OMB Standard
Form LLL to provide the name of the lob-
bying registrants, including the individuals
performing the services.

(2) If the Contractor did submit OMB
Standard Form LLL disclosure pursuant to
paragraph (d) of the provision at FAR 52.203—
11, Certification and Disclosure Regarding
Payments to Influence Certain Federal
Transactions, and a change occurs that af-
fects Block 10 of the OMB Standard Form
LLL (name and address of lobbying reg-
istrant or individuals performing services),
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the Contractor shall, at the end of the cal-
endar quarter in which the change occurs,
submit to the Contracting Officer within 30
days an updated disclosure using OMB
Standard Form LLL.

(e) Penalties. (1) Any person who makes an
expenditure prohibited under paragraph (b)
of this clause or who fails to file or amend
the disclosure to be filed or amended by
paragraph (d) of this clause shall be subject
to civil penalties as provided for by 31
U.S.C.1352. An imposition of a civil penalty
does not prevent the Government from seek-
ing any other remedy that may be applica-
ble.

(2) Contractors may rely without liability
on the representation made by their sub-
contractors in the certification and disclo-
sure form.

(f) Cost allowability. Nothing in this clause
makes allowable or reasonable any costs
which would otherwise be unallowable or un-
reasonable. Conversely, costs made specifi-
cally unallowable by the requirements in
this clause will not be made allowable under
any other provision.

(g) Subcontracts. (1) The Contractor shall
obtain a declaration, including the certifi-
cation and disclosure in paragraphs (c) and
(d) of the provision at FAR 52.203-11, Certifi-
cation and Disclosure Regarding Payments
to Influence Certain Federal Transactions,
from each person requesting or receiving a
subcontract exceeding $150,000 under this
contract. The Contractor or subcontractor
that awards the subcontract shall retain the
declaration.

(2) A copy of each subcontractor disclosure
form (but not certifications) shall be for-
warded from tier to tier until received by the
prime Contractor. The prime Contractor
shall, at the end of the calendar quarter in
which the disclosure form is submitted by
the subcontractor, submit to the Con-
tracting Officer within 30 days a copy of all
disclosures. Each subcontractor certification
shall be retained in the subcontract file of
the awarding Contractor.

(3) The Contractor shall include the sub-
stance of this clause, including this para-
graph (g), in any subcontract exceeding
$150,000.

(End of clause)

[72 FR 46331, Aug. 17, 2007, as amended at 75
FR 53134, Aug. 30, 2010]

52.203-13 Contractor Code of Business
Ethics and Conduct.
As prescribed in 3.1004(a), insert the
following clause:

CONTRACTOR CODE OF BUSINESS ETHICS AND
ConpucT (OCT 2015)

(a) Definitions. As used in this clause—
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Agent means any individual, including a di-
rector, an officer, an employee, or an inde-
pendent Contractor, authorized to act on be-
half of the organization.

Full cooperation—(1) Means disclosure to
the Government of the information suffi-
cient for law enforcement to identify the na-
ture and extent of the offense and the indi-
viduals responsible for the conduct. It in-
cludes providing timely and complete re-
sponse to Government auditors’ and inves-
tigators’ request for documents and access to
employees with information;

(2) Does not foreclose any Contractor
rights arising in law, the FAR, or the terms
of the contract. It does not require—

(i) A Contractor to waive its attorney-cli-
ent privilege or the protections afforded by
the attorney work product doctrine; or

(ii) Any officer, director, owner, or em-
ployee of the Contractor, including a sole
proprietor, to waive his or her attorney cli-
ent privilege or Fifth Amendment rights;
and

(3) Does not restrict a Contractor from—

(i) Conducting an internal investigation; or

(ii) Defending a proceeding or dispute aris-
ing under the contract or related to a poten-
tial or disclosed violation.

Principal means an officer, director, owner,
partner, or a person having primary manage-
ment or supervisory responsibilities within a
business entity (e.g., general manager; plant
manager; head of a division or business seg-
ment; and similar positions).

Subcontract means any contract entered
into by a subcontractor to furnish supplies
or services for performance of a prime con-
tract or a subcontract.

Subcontractor means any supplier, dis-
tributor, vendor, or firm that furnished sup-
plies or services to or for a prime contractor
or another subcontractor.

United States means the 50 States, the Dis-
trict of Columbia, and outlying areas.

(b) Code of business ethics and conduct. (1)
Within 30 days after contract award, unless
the Contracting Officer establishes a longer
time period, the Contractor shall—

(i) Have a written code of business ethics
and conduct;

(ii) Make a copy of the code available to
each employee engaged in performance of
the contract.

(2) The Contractor shall—

(i) Exercise due diligence to prevent and
detect criminal conduct; and

(ii) Otherwise promote an organizational
culture that encourages ethical conduct and
a commitment to compliance with the law.

(3)(i) The Contractor shall timely disclose,
in writing, to the agency Office of the In-
spector General (OIG), with a copy to the
Contracting Officer, whenever, in connection
with the award, performance, or closeout of
this contract or any subcontract thereunder,
the Contractor has credible evidence that a
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principal, employee, agent, or subcontractor
of the Contractor has committed—

(A) A violation of Federal criminal law in-
volving fraud, conflict of interest, bribery, or
gratuity violations found in Title 18 of the
United States Code; or

(B) A violation of the civil False Claims
Act (31 U.S.C. 3729-3733).

(ii) The Government, to the extent per-
mitted by law and regulation, will safeguard
and treat information obtained pursuant to
the Contractor’s disclosure as confidential
where the information has been marked
‘“‘confidential” or ‘‘proprietary’ by the com-
pany. To the extent permitted by law and
regulation, such information will not be re-
leased by the Government to the public pur-
suant to a Freedom of Information Act re-
quest, 5 U.S.C. Section 552, without prior no-
tification to the Contractor. The Govern-
ment may transfer documents provided by
the Contractor to any department or agency
within the Executive Branch if the informa-
tion relates to matters within the organiza-
tion’s jurisdiction.

(iii) If the violation relates to an order
against a Governmentwide acquisition con-
tract, a multi-agency contract, a multiple-
award schedule contract such as the Federal
Supply Schedule, or any other procurement
instrument intended for use by multiple
agencies, the Contractor shall notify the OIG
of the ordering agency and the IG of the
agency responsible for the basic contract.

(c) Business ethics awareness and compli-
ance program and internal control system.
This paragraph (c) does not apply if the Con-
tractor has represented itself as a small busi-
ness concern pursuant to the award of this
contract or if this contract is for the acquisi-
tion of a commercial item as defined at FAR
2.101. The Contractor shall establish the fol-
lowing within 90 days after contract award,
unless the Contracting Officer establishes a
longer time period:

(1) An ongoing business ethics awareness
and compliance program.

(i) This program shall include reasonable
steps to communicate periodically and in a
practical manner the Contractor’s standards
and procedures and other aspects of the Con-
tractor’s business ethics awareness and com-
pliance program and internal control sys-
tem, by conducting effective training pro-
grams and otherwise disseminating informa-
tion appropriate to an individual’s respective
roles and responsibilities.

(ii) The training conducted under this pro-
gram shall be provided to the Contractor’s
principals and employees, and as appro-
priate, the Contractor’s agents and sub-
contractors.

(2) An internal control system.

(i) The Contractor’s internal control sys-
tem shall—

(A) Establish standards and procedures to
facilitate timely discovery of improper con-
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duct in connection with Government con-
tracts; and

(B) Ensure corrective measures
promptly instituted and carried out.

(ii) At a minimum, the Contractor’s inter-
nal control system shall provide for the fol-
lowing:

(A) Assignment of responsibility at a suffi-
ciently high level and adequate resources to
ensure effectiveness of the business ethics
awareness and compliance program and in-
ternal control system.

(B) Reasonable efforts not to include an in-
dividual as a principal, whom due diligence
would have exposed as having engaged in
conduct that is in conflict with the Contrac-
tor’s code of business ethics and conduct.

(C) Periodic reviews of company business
practices, procedures, policies, and internal
controls for compliance with the Contrac-
tor’s code of business ethics and conduct and
the special requirements of Government con-
tracting, including—

(I) Monitoring and auditing to detect
criminal conduct;

(2) Periodic evaluation of the effectiveness
of the business ethics awareness and compli-
ance program and internal control system,
especially if criminal conduct has been de-
tected; and

(3) Periodic assessment of the risk of
criminal conduct, with appropriate steps to
design, implement, or modify the business
ethics awareness and compliance program
and the internal control system as necessary
to reduce the risk of criminal conduct iden-
tified through this process.

(D) An internal reporting mechanism, such
as a hotline, which allows for anonymity or
confidentiality, by which employees may re-
port suspected instances of improper con-
duct, and instructions that encourage em-
ployees to make such reports.

(E) Disciplinary action for improper con-
duct or for failing to take reasonable steps
to prevent or detect improper conduct.

(F) Timely disclosure, in writing, to the
agency OIG, with a copy to the Contracting
Officer, whenever, in connection with the
award, performance, or closeout of any Gov-
ernment contract performed by the Con-
tractor or a subcontractor thereunder, the
Contractor has credible evidence that a prin-
cipal, employee, agent, or subcontractor of
the Contractor has committed a violation of
Federal criminal law involving fraud, con-
flict of interest, bribery, or gratuity viola-
tions found in Title 18 U.S.C. or a violation
of the civil False Claims Act (31 U.S.C. 3729
3733).

(1) If a violation relates to more than one
Government contract, the Contractor may
make the disclosure to the agency OIG and
Contracting Officer responsible for the larg-
est dollar value contract impacted by the
violation.

are
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(2) If the violation relates to an order
against a Governmentwide acquisition con-
tract, a multi-agency contract, a multiple-
award schedule contract such as the Federal
Supply Schedule, or any other procurement
instrument intended for use by multiple
agencies, the contractor shall notify the OIG
of the ordering agency and the IG of the
agency responsible for the basic contract,
and the respective agencies’ contracting offi-
cers.

(3) The disclosure requirement for an indi-
vidual contract continues until at least 3
years after final payment on the contract.

(4) The Government will safeguard such
disclosures in accordance with paragraph
(b)(3)(ii) of this clause.

(G) Full cooperation with any Government
agencies responsible for audits, investiga-
tions, or corrective actions.

(d) Subcontracts. (1) The Contractor shall
include the substance of this clause, includ-
ing this paragraph (d), in subcontracts that
have a value in excess of $5.5 million and a
performance period of more than 120 days.

(2) In altering this clause to identify the
appropriate parties, all disclosures of viola-
tion of the civil False Claims Act or of Fed-
eral criminal law shall be directed to the
agency Office of the Inspector General, with
a copy to the Contracting Officer.

(End of clause)

[72 FR 65882, Nov. 23, 2007, as amended at 73
FR 67091, Nov. 12, 2008; 75 FR 14066, Mar. 23,
2010; 80 FR 38299, July 2, 2015]

52.203-14 Display of Hotline Poster(s).

As prescribed in 3.1004(b), insert the
following clause:

DISPLAY OF HOTLINE POSTER(S) (OCT 2015)

(a) Definition.

United States, as used in this clause, means
the 50 States, the District of Columbia, and
outlying areas.

(b) Display of fraud hotline poster(s). Except
as provided in paragraph (c)—

(1) During contract performance in the
United States, the Contractor shall promi-
nently display in common work areas within
business segments performing work under
this contract and at contract work sites—

(i) Any agency fraud hotline poster or De-
partment of Homeland Security (DHS) fraud
hotline poster identified in paragraph (b)(3)
of this clause; and

(ii) Any DHS fraud hotline poster subse-
quently identified by the Contracting Offi-
cer.

(2) Additionally, if the Contractor main-
tains a company website as a method of pro-
viding information to employees, the Con-
tractor shall display an electronic version of
the poster(s) at the website.
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(3) Any required posters may be obtained
as follows:

Poster(s) Obtain from

(Contracting Officer shall insert—(i) Appro-
priate agency name(s) and/or title of applica-
ble Department of Homeland Security fraud
hotline poster); and

(ii) The website(s) or other contact infor-
mation for obtaining the poster(s).)

(c) If the Contractor has implemented a
business ethics and conduct awareness pro-
gram, including a reporting mechanism, such
as a hotline poster, then the Contractor need
not display any agency fraud hotline posters
as required in paragraph (b) of this clause,
other than any required DHS posters.

(d) Subcontracts. The Contractor shall in-
clude the substance of this clause, including
this paragraph (d), in all subcontracts that
exceed $5.5 million, except when the sub-
contract—

(1) Is for the acquisition of a commercial
item; or

(2) Is performed entirely outside the United
States.

(End of clause)

[72 FR 65882, Nov. 23, 2007, as amended at 80
FR 38299, July 2, 2015]

52.203-15 Whistleblower Protections
Under the American Recovery and
Reinvestment Act of 2009

As prescribed in 3.907-7, use the fol-
lowing clause:

WHISTLEBLOWER PROTECTIONS UNDER THE
AMERICAN RECOVERY AND REINVESTMENT
ACT OF 2009 (JUN 2010)

(a) The Contractor shall post notice of em-
ployees rights and remedies for whistle-
blower protections provided under section
1553 of the American Recovery and Reinvest-
ment Act of 2009 (Pub. L. 111-5) (Recovery
Act).

(b) The Contractor shall include the sub-
stance of this clause, including this para-
graph (b), in all subcontracts that are funded
in whole or in part with Recovery Act funds.

(End of clause)

[74 FR 14636, Mar. 31, 2009, as amended at 75
FR 34259, June 16, 2010]

52.203-16 Preventing
flicts of Interest.

As prescribed in 3.1106, insert the fol-
lowing clause:

Personal Con-
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PREVENTING PERSONAL CONFLICTS OF
INTEREST (DEC 2011)

(a) Definitions. As used in this clause—

Acquisition function closely associated with
inherently governmental functions means sup-
porting or providing advice or recommenda-
tions with regard to the following activities
of a Federal agency:

(1) Planning acquisitions.

(2) Determining what supplies or services
are to be acquired by the Government, in-
cluding developing statements of work.

(3) Developing or approving any contrac-
tual documents, to include documents defin-
ing requirements, incentive plans, and eval-
uation criteria.

(4) Evaluating contract proposals.

(5) Awarding Government contracts.

(6) Administering contracts (including or-
dering changes or giving technical direction
in contract performance or contract quan-
tities, evaluating contractor performance,
and accepting or rejecting contractor prod-
ucts or services).

(7) Terminating contracts.

(8) Determining whether contract costs are
reasonable, allocable, and allowable.

Covered employee means an individual who
performs an acquisition function closely as-
sociated with inherently governmental func-
tions and is—

(1) An employee of the contractor; or

(2) A subcontractor that is a self-employed
individual treated as a covered employee of
the contractor because there is no employer
to whom such an individual could submit the
required disclosures.

Non-public information means any Govern-
ment or third-party information that—

(1) Is exempt from disclosure under the
Freedom of Information Act (6 U.S.C. 552) or
otherwise protected from disclosure by stat-
ute, Executive order, or regulation; or

(2) Has not been disseminated to the gen-
eral public and the Government has not yet
determined whether the information can or
will be made available to the public.

Personal conflict of interest means a situa-
tion in which a covered employee has a fi-
nancial interest, personal activity, or rela-
tionship that could impair the employee’s
ability to act impartially and in the best in-
terest of the Government when performing
under the contract. (A de minimis interest
that would not ‘“‘impair the employee’s abil-
ity to act impartially and in the best inter-
est of the Government’’ is not covered under
this definition.)

(1) Among the sources of personal conflicts
of interest are—

(i) Financial interests of the covered em-
ployee, of close family members, or of other
members of the covered employee’s house-
hold;
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(ii) Other employment or financial rela-
tionships (including seeking or negotiating
for prospective employment or business); and

(iii) Gifts, including travel.

(2) For example, financial interests re-
ferred to in paragraph (1) of this definition
may arise from—

(i) Compensation, including wages, sala-
ries, commissions, professional fees, or fees
for business referrals;

(ii) Consulting relationships (including
commercial and professional consulting and
service arrangements, scientific and tech-
nical advisory board memberships, or serving
as an expert witness in litigation);

(iii) Services provided in exchange for
honorariums or travel expense reimburse-
ments;

(iv) Research funding or other forms of re-
search support;

(v) Investment in the form of stock or bond
ownership or partnership interest (excluding
diversified mutual fund investments);

(vi) Real estate investments;

(vii) Patents, copyrights, and other intel-
lectual property interests; or

(viii) Business ownership and investment
interests.

(b) Requirements. The Contractor shall—

(1) Have procedures in place to screen cov-
ered employees for potential personal con-
flicts of interest, by—

(i) Obtaining and maintaining from each
covered employee, when the employee is ini-
tially assigned to the task under the con-
tract, a disclosure of interests that might be
affected by the task to which the employee
has been assigned, as follows:

(A) Financial interests of the covered em-
ployee, of close family members, or of other
members of the covered employee’s house-
hold.

(B) Other employment or financial rela-
tionships of the covered employee (including
seeking or negotiating for prospective em-
ployment or business).

(C) Gifts, including travel; and

(ii) Requiring each covered employee to
update the disclosure statement whenever
the employee’s personal or financial cir-
cumstances change in such a way that a new
personal conflict of interest might occur be-
cause of the task the covered employee is
performing.

(2) For each covered employee—

(i) Prevent personal conflicts of interest,
including not assigning or allowing a covered
employee to perform any task under the con-
tract for which the Contractor has identified
a personal conflict of interest for the em-
ployee that the Contractor or employee can-
not satisfactorily prevent or mitigate in con-
sultation with the contracting agency;

(ii) Prohibit use of non-public information
accessed through performance of a Govern-
ment contract for personal gain; and
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(iii) Obtain a signed non-disclosure agree-
ment to prohibit disclosure of non-public in-
formation accessed through performance of a
Government contract.

(3) Inform covered employees of their obli-
gation—

(i) To disclose and prevent personal con-
flicts of interest;

(ii) Not to use non-public information
accessed through performance of a Govern-
ment contract for personal gain; and

(iii) To avoid even the appearance of per-
sonal conflicts of interest;

(4) Maintain effective oversight to verify
compliance with personal conflict-of-interest
safeguards;

(5) Take appropriate disciplinary action in
the case of covered employees who fail to
comply with policies established pursuant to
this clause; and

(6) Report to the Contracting Officer any
personal conflict-of-interest violation by a
covered employee as soon as it is identified.
This report shall include a description of the
violation and the proposed actions to be
taken by the Contractor in response to the
violation. Provide follow-up reports of cor-
rective actions taken, as necessary. Personal
conflict-of-interest violations include—

(i) Failure by a covered employee to dis-
close a personal conflict of interest;

(ii) Use by a covered employee of non-pub-
lic information accessed through perform-
ance of a Government contract for personal
gain; and

(iii) Failure of a covered employee to com-
ply with the terms of a non-disclosure agree-
ment.

(c) Mitigation or waiver. (1) In exceptional
circumstances, if the Contractor cannot sat-
isfactorily prevent a personal conflict of in-
terest as required by paragraph (b)(2)(i) of
this clause, the Contractor may submit a re-
quest through the Contracting Officer to the
Head of the Contracting Activity for—

(i) Agreement to a plan to mitigate the
personal conflict of interest; or

(ii) A waiver of the requirement.

(2) The Contractor shall include in the re-
quest any proposed mitigation of the per-
sonal conflict of interest.

(3) The Contractor shall—

(i) Comply, and require compliance by the
covered employee, with any conditions im-
posed by the Government as necessary to
mitigate the personal conflict of interest; or

(ii) Remove the Contractor employee or
subcontractor employee from performance of
the contract or terminate the applicable sub-
contract.

(d) Subcontract flowdown. The Contractor
shall include the substance of this clause, in-
cluding this paragraph (d), in subcontracts—

(1) That exceed $150,000; and

(2) In which subcontractor employees will
perform acquisition functions closely associ-
ated with inherently governmental functions
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(i.e., instead of performance only by a self-
employed individual).

(End of clause)

[76 FR 68025, Nov. 2, 2011]

52.203-17 Contractor Employee Whis-
tleblower Rights and Requirement
To Inform Employees of Whistle-
blower Rights.

As prescribed in 3.908-9, insert the
following clause:

CONTRACTOR EMPLOYEE WHISTLEBLOWER
RIGHTS AND REQUIREMENT TO INFORM EM-
PLOYEES OF WHISTLEBLOWER RIGHTS (APR
2014)

(a) This contract and employees working
on this contract will be subject to the whis-
tleblower rights and remedies in the pilot
program on Contractor employee whistle-
blower protections established at 41 U.S.C.
4712 by section 828 of the National Defense
Authorization Act for Fiscal Year 2013 (Pub.
L. 112-239) and FAR 3.908.

(b) The Contractor shall inform its employ-
ees in writing, in the predominant language
of the workforce, of employee whistleblower
rights and protections under 41 U.S.C. 4712,
as described in section 3.908 of the Federal
Acquisition Regulation.

(c) The Contractor shall insert the sub-
stance of this clause, including this para-
graph (c), in all subcontracts over the sim-
plified acquisition threshold.

(End of clause)

[78 FR 60172, Sept. 30, 2013, as amended at 79
FR 24253, Apr. 29, 2014]

52.204-1 Approval of Contract.

As prescribed in 4.103, insert the fol-
lowing clause:

APPROVAL OF CONTRACT (DEC 1989)

This contract is subject to the written ap-
proval of [identify title of designated
agency official here] and shall not be binding
until so approved.

(End of clause)

[64 FR 5058, Jan. 31, 1989, as amended at 54
FR 48990, Nov. 28, 1989]
52.204-2 Security Requirements.

As prescribed in 4.404(a), insert the
following clauses:
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SECURITY REQUIREMENTS (AUG 1996)

(a) This clause applies to the extent that
this contract involves access to information
classified Confidential, Secret, or Top Secret.

(b) The Contractor shall comply with (1)
the Security Agreement (DD Form 441), in-
cluding the National Industrial Security Pro-
gram Operating Manual (DOD 5220.22-M), and
(2) any revisions to that manual, notice of
which has been furnished to the Contractor.

(c) If, subsequent to the date of this con-
tract, the security classification or security
requirements under this contract are
changed by the Government and if the
changes cause an increase or decrease in se-
curity costs or otherwise affect any other
term or condition of this contract, the con-
tract shall be subject to an equitable adjust-
ment as if the changes were directed under
the Changes clause of this contract.

(d) The Contractor agrees to insert terms
that conform substantially to the language
of this clause, including this paragraph (d)
but excluding any reference to the Changes
clause of this contract, in all subcontracts
under this contract that involve access to
classified information.

(End of clause)

Alternate I (APR 1984). If a cost con-
tract for research and development
with an educational institution is con-

templated, add the following para-
graphs (e), (f), and (g) to the basic
clause:

(e) If a change in security requirements, as
provided in paragraphs (b) and (c), results (1)
in a change in the security classification of
this contract or any of its elements from an
unclassified status or a lower classification
to a higher classification, or (2) in more re-
strictive area controls than previously re-
quired, the Contractor shall exert every rea-
sonable effort compatible with the Contrac-
tor’s established policies to continue the per-
formance of work under the contract in com-
pliance with the change in security classi-
fication or requirements. If, despite reason-
able efforts, the Contractor determines that
the continuation of work under this contract
is not practicable because of the change in
security classification or requirements, the
Contractor shall notify the Contracting Offi-
cer in writing. Until resolution of the prob-
lem is made by the Contracting Officer, the
Contractor shall continue safeguarding all
classified material as required by this con-
tract.

(f) After receiving the written notification,
the Contracting Officer shall explore the cir-
cumstances surrounding the proposed change
in security classification or requirements,
and shall endeavor to work out a mutually
satisfactory method whereby the Contractor
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can continue performance of the work under
this contract.

(g) If, 16 days after receipt by the Con-
tracting Officer of the notification of the
Contractor’s stated inability to proceed, (1)
the application to this contract of the
change in security classification or require-
ments has not been withdrawn or (2) a mutu-
ally satisfactory method for continuing per-
formance of work under this contract has
not been agreed upon, the Contractor may
request the Contracting Officer to terminate
the contract in whole or in part. The Con-
tracting Officer shall terminate the contract
in whole or in part, as may be appropriate,
and the termination shall be deemed a ter-
mination under the terms of the Termi-
nation for the Convenience of the Govern-
ment clause.

Alternate II (APR 1984). If employee
identification is required for security
or other reasons in a construction con-
tract or architect-engineer contract,
add the following paragraph (e) to the
basic clause:

(e) The Contractor shall be responsible for
furnishing to each employee and for requir-
ing each employee engaged on the work to
display such identification as may be ap-
proved and directed by the Contracting Offi-
cer. All prescribed identification shall imme-
diately be delivered to the Contracting Offi-
cer, for cancellation upon the release of any
employee. When required by the Contracting
Officer, the Contractor shall obtain and sub-
mit fingerprints of all persons employed or
to be employed on the project.

[48 FR 42478, Sept. 19, 1983, as amended at 61
FR 31617, June 20, 1996]

52.204-3 Taxpayer identification.

As prescribed in 4.905, insert the fol-
lowing provision:

TAXPAYER IDENTIFICATION (OCT 1998)

(a) Definitions.

Common parent, as used in this provision,
means that corporate entity that owns or
controls an affiliated group of corporations
that files its Federal income tax returns on
a consolidated basis, and of which the offeror
is a member.

Taxpayer Identification Number (TIN), as
used in this provision, means the number re-
quired by the Internal Revenue Service (IRS)
to be used by the offeror in reporting income
tax and other returns. The TIN may be ei-
ther a Social Security Number or an Em-
ployer Identification Number.

(b) All offerors must submit the informa-
tion required in paragraphs (d) through (f) of
this provision to comply with debt collection
requirements of 31 U.S.C. 7701(c) and 3325(d),
reporting requirements of 26 U.S.C. 6041,
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6041A, and 6050M, and implementing regula-
tions issued by the IRS. If the resulting con-
tract is subject to the payment reporting re-
quirements described in Federal Acquisition
Regulation (FAR) 4.904, the failure or refusal
by the offeror to furnish the information
may result in a 31 percent reduction of pay-
ments otherwise due under the contract.

(c) The TIN may be used by the Govern-
ment to collect and report on any delinquent
amounts arising out of the offeror’s relation-
ship with the Government (31 U.S.C.
7701(c)(3)). If the resulting contract is subject
to the payment reporting requirements de-
scribed in FAR 4.904, the TIN provided here-
under may be matched with IRS records to
verify the accuracy of the offeror’s TIN.

(d) Taxpayer Identification Number (TIN).

O TIN:

[0 TIN has been applied for.

O TIN is not required because:

[0 Offeror is a nonresident alien, foreign
corporation, or foreign partnership that does
not have income effectively connected with
the conduct of a trade or business in the
United States and does not have an office or
place of business or a fiscal paying agent in
the United States;

O Offeror is an agency or instrumentality
of a foreign government;

O Offeror is an agency or instrumentality
of the Federal Government.

(e) Type of organization.

[ Sole proprietorship;

[0 Partnership;

[ Corporate entity (not tax-exempt);

[ Corporate entity (tax-exempt);

O Government entity (Federal, State, or
local);

O Foreign government;

O International organization per 26 CFR
1.6049-4;

O Other

(f) Common parent.

[0 Offeror is not owned or controlled by a
common parent as defined in paragraph (a) of
this provision.

0 Name and TIN of common parent:

Name

TIN

(End of provision)

[63 FR 58589, Oct. 30, 1998]

52.204-4 Printed or Copied Double-
Sided on Postconsumer Fiber Con-
tent Paper.

As prescribed in 4.303, insert the fol-
lowing clause:

DOUBLE-SIDED  ON
PAPER

PRINTED OR COPIED
POSTCONSUMER FIBER CONTENT
(MAY 2011)

(a) Definitions. As used in this clause—
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Postconsumer fiber means—(1) Paper, paper-
board, and fibrous materials from retail
stores, office buildings, homes, and so forth,
after they have passed through their end-
usage as a consumer item, including: used
corrugated boxes; old newspapers; old maga-
zines; mixed waste paper; tabulating cards;
and used cordage; or

(2) All paper, paperboard, and fibrous mate-
rials that enter and are collected from mu-
nicipal solid waste; but not

(3) Fiber derived from printers’ over-runs,
converters’ scrap, and over-issue publica-
tions.

(b) The Contractor is required to submit
paper documents, such as offers, letters, or
reports that are printed or copied double-
sided on paper containing at least 30 percent
postconsumer fiber, whenever practicable,
when not using electronic commerce meth-
ods to submit information or data to the
Government.

(End of clause)

[76 FR 31402, May 31, 2011]

52.204-5 Women-Owned Business
(Other Than Small Business).

As prescribed in 4.607(a), insert the
following provision:

WOMEN-OWNED BUSINESS (OTHER THAN SMALL
BUSINESS) (OCT 2014)

(a) Definition. Women-owned business con-
cern, as used in this provision, means a con-
cern that is at least 51 percent owned by one
or more women; or in the case of any pub-
licly owned business, at least 51 percent of
its stock is owned by one or more women;
and whose management and daily business
operations are controlled by one or more
women.

(b) Representation. [Complete only if the of-
feror is a women-owned business concern and
has not represented itself as a small business
concern in paragraph (c)(1) of FAR 52.219-1,
Small Business Program Representations, of this
solicitation.] The offeror represents that it [J
is a women-owned business concern.

(End of provision)

[64 FR 10533, Mar. 4, 1999; 64 FR 30103, June 4,
1999, as amended at 73 FR 21778, Apr. 22, 2008;
77 FR 69718, Nov. 20, 2012; 79 FR 61751, Oct. 14,
2014]

52.204-6 Data Universal Numbering
System Number.

As prescribed in 4.607(b), insert the
following provision:
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DATA UNIVERSAL NUMBERING SYSTEM NUMBER
(JUL 2013)

(a) Definition. Data Universal Numbering
System (DUNS) number, as used in this provi-
sion, means the 9-digit number assigned by
Dun and Bradstreet, Inc. (D&B) to identify
unique business entities, which is used as the
identification number for Federal Contrac-
tors.

(b) The offeror shall enter, in the block
with its name and address on the cover page
of its offer, the annotation “DUNS” or
“DUNS + 4 followed by the DUNS number
or “DUNS + 4 that identifies the offeror’s
name and address exactly as stated in the
offer. The DUNS number is a nine-digit num-
ber assigned by Dun and Bradstreet, Inc. The
DUNS + 4 is the DUNS number plus a 4-char-
acter suffix that may be assigned at the dis-
cretion of the offeror to establish additional
System for Award Management records for
identifying alternative Electronic Funds
Transfer (EFT) accounts (see Subpart 32.11)
for the same concern.

(c) If the offeror does not have a DUNS
number, it should contact Dun and Brad-
street directly to obtain one.

(1) An offeror may obtain a DUNS num-
ber—

(i) Via the Internet at http:/fedgov.dnb.com/
webform or if the offeror does not have inter-
net access, it may call Dun and Bradstreet at
1-866-705-5711 if located within the United
States; or

(ii) If located outside the United States, by
contacting the local Dun and Bradstreet of-
fice. The offeror should indicate that it is an
offeror for a U.S. Government contract when
contacting the local Dun and Bradstreet of-
fice.

(2) The offeror should be prepared to pro-
vide the following information:

(i) Company legal business name.

(ii) Tradestyle, doing business, or other
name by which your entity is commonly rec-
ognized.

(iii) Company physical street address, city,
state and Zip Code.

(iv) Company mailing address, city, state
and Zip Code (if separate from physical).

(v) Company telephone number.

(vi) Date the company was started.

(vii) Number of employees at your loca-
tion.

(viii) Chief executive officer/key manager.

(ix) Line of business (industry).

(x) Company Headquarters name and ad-
dress (reporting relationship within your en-
tity).

(End of provision)

[68 FR 56674, Oct. 1, 2003, as amended at 73 FR
21778, Apr. 22, 2008; 77 FR 69719, Nov. 20, 2012;
78 FR 37680, June 21, 2013]
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52.204-7 System for Award Manage-
ment.

As prescribed in 4.1105(a)(1), use the
following provision.

SYSTEM FOR AWARD MANANGEMENT (JUL 2013)

(a) Definitions. As used in this provision—

Data Universal Numbering System (DUNS)
number means the 9-digit number assigned by
Dun and Bradstreet, Inc. (D&B) to identify
unique business entities.

Data Universal Numbering System + 4 (DUNS
+ 4) number means the DUNS number as-
signed by D&B plus a 4-character suffix that
may be assigned by a business concern. (D&B
has no affiliation with this 4-character suf-
fix.) This 4-character suffix may be assigned
at the discretion of the business concern to
establish additional System for Award Man-
agement records for identifying alternative
Electronic Funds Transfer (EFT) accounts
(see the FAR at Subpart 32.11) for the same
concern.

Registered in the System for Award Manage-
ment (SAM) database means that—

(1) The offeror has entered all mandatory
information, including the DUNS number or
the DUNS + 4 number, the Contractor and
Government Entity (CAGE) code, as well as
data required by the Federal Funding Ac-
countability and Transparency Act of 2006
(see Subpart 4.14) into the SAM database;

(2) The offeror has completed the Core, As-
sertions, and Representations and Certifi-
cations, and Points of Contact sections of
the registration in the SAM database;

(3) The Government has validated all man-
datory data fields, to include validation of
the Taxpayer Identification Number (TIN)
with the Internal Revenue Service (IRS). The
offeror will be required to provide consent
for TIN validation to the Government as a
part of the SAM registration process; and

(4) The Government has marked the record
“Active”.

(b)(1) By submission of an offer, the offeror
acknowledges the requirement that a pro-
spective awardee shall be registered in the
SAM database prior to award, during per-
formance, and through final payment of any
contract, basic agreement, basic ordering
agreement, or blanket purchasing agreement
resulting from this solicitation.

(2) The offeror shall enter, in the block
with its name and address on the cover page
of its offer, the annotation “DUNS” or
“DUNS + 4 followed by the DUNS or DUNS
+ 4 number that identifies the offeror’s name
and address exactly as stated in the offer.
The DUNS number will be used by the Con-
tracting Officer to verify that the offeror is
registered in the SAM database.

(c) If the offeror does not have a DUNS
number, it should contact Dun and Brad-
street directly to obtain one.
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(1) An offeror may obtain a DUNS num-
ber—

i) Via the Internet at http://
fedgov.dnb.comwebform or if the offeror does
not have internet access, it may call Dun
and Bradstreet at 1-866-705-5711 if located
within the United States; or

(ii) If located outside the United States, by
contacting the local Dun and Bradstreet of-
fice. The offeror should indicate that it is an
offeror for a U.S. Government contract when
contacting the local Dun and Bradstreet of-
fice.

(2) The offeror should be prepared to pro-
vide the following information:

(i) Company legal business.

(ii) Tradestyle, doing business, or other
name by which your entity is commonly rec-
ognized.

(iii) Company Physical Street Address,
City, State, and Zip Code.

(iv) Company Mailing Address, City, State
and Zip Code (if separate from physical).

(v) Company Telephone Number.

(vi) Date the company was started.

(vii) Number of employees at your loca-
tion.

(viii) Chief executive officer/key manager.

(ix) Line of business (industry).

(x) Company Headquarters name and ad-
dress (reporting relationship within your en-
tity).

(d) If the Offeror does not become reg-
istered in the SAM database in the time pre-
scribed by the Contracting Officer, the Con-
tracting Officer will proceed to award to the
next otherwise successful registered Offeror.

(e) Processing time, which normally takes
48 hours, should be taken into consideration
when registering. Offerors who are not reg-
istered should consider applying for registra-
tion immediately upon receipt of this solici-
tation.

(f) Offerors may obtain information on reg-
istration at https:/www.acquisition.gov.

Alternate I (JUL 2013). As prescribed
in 4.1105(a)(2), substitute the following
paragraph (b)(1) for paragraph (b)(1) of
the basic provision:

(b)(1) By submission of an offer, the offeror
acknowledges the requirement that a pro-
spective awardee shall be registered in the
System for Award Management prior to
award, during performance, and through
final payment of any contract, basic agree-
ment, basic ordering agreement, or blanket
purchasing agreement resulting from this so-
licitation. If registration prior to award is
not possible, the awardee shall be registered
in the System for Award Management within
30 days after award or before three days prior
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to submission of the first invoice, whichever
occurs first.

[68 FR 56674, Oct. 1, 2003, as amended at 68 FR
69259, Dec. 11, 2003; 71 FR 36925, June 28, 2006;
73 FR 21778, Apr. 22, 2008; 74 FR 52849, Oct. 14,
2009; 77 FR 188, Jan. 3, 2012; 77 FR 44058, July
26, 2012; 77 FR 69719, Nov. 20, 2012; 78 FR 37680,
June 21, 2013]

52.204-8 Annual Representations and
Certifications.

As prescribed in 4.1202(a), insert the
following provision:

ANNUAL REPRESENTATIONS AND
CERTIFICATIONS (DEC 2014)

(a)(1) The North American Industry Classi-
fication System (NAICS) code for this acqui-
sition is ~ [insert NAICS code].

(2) The small business size standard is

[insert sice standard].

(3) The small business size standard for a
concern which submits an offer in its own
name, other than on a construction or serv-
ice contract, but which proposes to furnish a
product which it did not itself manufacture,
is 500 employees.3

(b)(1) If the provision at 52.204-7, System
for Award Management, is included in this
solicitation, paragraph (d) of this provision
applies.

(2) If the provision at 52.204-7 is not in-
cluded in this solicitation, and the offeror is
currently registered in the System for Award
Management (SAM), and has completed the
Representations and Certifications section of
SAM electronically, the offeror may choose
to use paragraph (d) of this provision instead
of completing the corresponding individual
representations and certifications in the so-
licitation. The offeror shall indicate which
option applies by checking one of the fol-
lowing boxes:

[ ] {) Paragraph (d) applies.

[ 1 (ii) Paragraph (d) does not apply and
the offeror has completed the individual rep-
resentations and certifications in the solici-
tation.

(c)(1) The following representations or cer-
tifications in SAM are applicable to this so-
licitation as indicated:

(i) 52.203-2, Certificate of Independent
Price Determination. This provision applies
to solicitations when a firm-fixed-price con-
tract or fixed-price contract with economic
price adjustment is contemplated, unless—

(A) The acquisition is to be made under the
simplified acquisition procedures in Part 13;

(B) The solicitation is a request for tech-
nical proposals under two-step sealed bidding
procedures; or

(C) The solicitation is for utility services
for which rates are set by law or regulation.

(ii) 52.203-11, Certification and Disclosure
Regarding Payments to Influence Certain
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Federal Transactions. This provision applies
to solicitations expected to exceed $150,000.

(iii) 52.204-3, Taxpayer Identification. This
provision applies to solicitations that do not
include provision at 52.204-7, System for
Award Management.

(iv) 52.204-5, Women-Owned Business (Other
Than Small Business). This provision applies
to solicitations that—

(A) Are not set aside for small business
concerns;

(B) Exceed the
threshold; and

(C) Are for contracts that will be per-
formed in the United States or its outlying
areas.

(v) 52.209-2, Prohibition on Contracting
with Inverted Domestic Corporations—Rep-
resentation.

(vi) 52.209-5, Certification Regarding Re-
sponsibility Matters. This provision applies
to solicitations where the contract value is
expected to exceed the simplified acquisition
threshold.

(vii) 52.214-14, Place of Performance—
Sealed Bidding. This provision applies to in-
vitations for bids except those in which the
place of performance is specified by the Gov-
ernment.

(viii) 52.215-6, Place of Performance. This
provision applies to solicitations unless the
place of performance is specified by the Gov-
ernment.

(ix) 52.219-1, Small Business Program Rep-
resentations (Basic & Alternate I). This pro-
vision applies to solicitations when the con-
tract will be performed in the United States
or its outlying areas.

(A) The basic provision applies when the
solicitations are issued by other than DoD,
NASA, and the Coast Guard.

(B) The provision with its Alternate I ap-
plies to solicitations issued by DoD, NASA,
or the Coast Guard.

(x) 52.219-2, Equal Low Bids. This provision
applies to solicitations when contracting by
sealed bidding and the contract will be per-
formed in the United States or its outlying
areas.

(xi) 52.222-22, Previous Contracts and Com-
pliance Reports. This provision applies to so-
licitations that include the clause at 52.222—
26, Equal Opportunity.

(xii) 52.222-25, Affirmative Action Compli-
ance. This provision applies to solicitations,
other than those for construction, when the
solicitation includes the clause at 52.222-26,
Equal Opportunity.

(xiii) 52.222-38, Compliance with Veterans’
Employment Reporting Requirements. This
provision applies to solicitations when it is
anticipated the contract award will exceed
the simplified acquisition threshold and the
contract is not for acquisition of commercial
items.

(xiv) 52.223-1, Biobased Product Certifi-
cation. This provision applies to solicita-

simplified acquisition
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tions that require the delivery or specify the
use of USDA-designated items; or include the
clause at 52.223-2, Affirmative Procurement
of Biobased Products Under Service and Con-
struction Contracts.

(xv) 52.223-4, Recovered Material Certifi-
cation. This provision applies to solicita-
tions that are for, or specify the use of, EPA-
designated items.

(xvi) 52.225-2, Buy American Certificate.
This provision applies to solicitations con-
taining the clause at 52.225-1.

(xvii) 52.225-4, Buy American—Free Trade
Agreements—Israeli Trade Act Certificate.
(Basic, Alternates I, II, and III.) This provi-
sion applies to solicitations containing the
clause at 52.225-3.

(A) If the acquisition value is less than
$25,000, the basic provision applies.

(B) If the acquisition value is $25,000 or
more but is less than $50,000, the provision
with its Alternate I applies.

(C) If the acquisition value is $50,000 or
more but is less than $79,507, the provision
with its Alternate II applies.

(D) If the acquisition value is $79,507 or
more but is less than $100,000, the provision
with its Alternate III applies.

(xviii) 52.225-6, Trade Agreements Certifi-
cate. This provision applies to solicitations
containing the clause at 52.225-5.

(xix) 52.225-20, Prohibition on Conducting
Restricted Business Operations in Sudan—
Certification. This provision applies to all
solicitations.

(xx) 52.225-25, Prohibition on Contracting
with Entities Engaging in Certain Activities
or Transactions Relating to Iran—Represen-
tation and Certifications. This provision ap-
plies to all solicitations.

(xx1) 52.226-2, Historically Black College or
University and Minority Institution Rep-
resentation. This provision applies to solici-
tations for research, studies, supplies, or
services of the type normally acquired from
higher educational institutions.

(2) The following certifications are applica-
ble as indicated by the Contracting Officer:

[Contracting Officer check as appropriate.]

(i) 52.204-17, Ownership or Control of Of-
feror.

(ii) 52.222-18, Certification Regarding
Knowledge of Child Labor for Listed End
Products.

(i) 52.222-48, Exemption from Applica-
tion of the Service Contract Labor Standards
to Contracts for Maintenance, Calibration,
or Repair of Certain Equipment—Certifi-
cation.

~ (iv) 52.222-52, Exemption from Applica-
tion of the Service Contract Labor Standards
to Contracts for Certain Services—Certifi-
cation.

~ (v) 52.223-9, with its Alternate I, Esti-
mate of Percentage of Recovered Material
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Content for EPA-Designated Products (Al-
ternate I only).

~(vi) 52.227-6, Royalty Information.

_(A) Basic.

~(B) Alternate I.

_(vii) 52.227-15, Representation of Limited
Rights Data and Restricted Computer Soft-
ware.

(d) The offeror has completed the annual
representations and certifications electroni-
cally via the SAM Web site accessed through
hitps://www.acquisition.gov. After reviewing
the SAM database information, the offeror
verifies by submission of the offer that the
representations and certifications currently
posted electronically that apply to this so-
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licitation as indicated in paragraph (c) of
this provision have been entered or updated
within the last 12 months, are current, accu-
rate, complete, and applicable to this solici-
tation (including the business size standard
applicable to the NAICS code referenced for
this solicitation), as of the date of this offer
and are incorporated in this offer by ref-
erence (see FAR 4.1201); except for the
changes identified below [offeror to insert
changes, identifying change by clause number,
title, date]. These amended representation(s)
and/or certification(s) are also incorporated
in this offer and are current, accurate, and
complete as of the date of this offer.

FAR Clause No. Title

Date Change

Any changes provided by the offeror are ap-
plicable to this solicitation only, and do not
result in an update to the representations
and certifications posted on SAM.

(End of provision)

[69 FR 76346, Dec. 20, 2004, as amended at 71
FR 227, Jan. 3, 2006; 74 FR 2730, Jan. 15, 2009;
75 FR 53134, Aug. 30, 2010; 75 FR 60257, Sept.
29, 2010; 75 FR 82568, Dec. 30, 2010; 76 FR 31402,
31414, May 31, 2011; 76 FR 68031, Nov. 2, 2011;
77 FR 188, Jan. 3, 2012; 77 FR 12934, Mar. 2,
2012; 77 FR 13954, Mar. 7, 2012; 77 FR 27548,
May 10, 2012; 77 FR 73520, Dec. 10, 2012; 78 FR
37680, 37698, June 21, 2013; 78 FR 80381, Dec. 31,
2013;79 FR 4630, Jan. 29, 2014; 79 FR 24215, Apr.
29, 2014; 79 FR 61751, Oct. 14, 2014; 79 FR 31191,
May 30, 2014; 79 FR 70342,70348, Nov. 25, 2014;
79 FR 74557, Dec. 15, 2014]

52.204-9 Personal Identity Verification
of Contractor Personnel.

As prescribed in 4.1303, insert the fol-
lowing clause:

PERSONAL IDENTITY VERIFICATION OF
CONTRACTOR PERSONNEL (JAN 2011)

(a) The Contractor shall comply with agen-
cy personal identity verification procedures
identified in the contract that implement
Homeland Security Presidential Directive-12
(HSPD-12), Office of Management and Budg-
et (OMB) guidance M-05-24, and Federal In-
formation Processing Standards Publication
(FIPS PUB) Number 201.

(b) The Contractor shall account for all
forms of Government-provided identification
issued to the Contractor employees in con-
nection with performance under this con-
tract. The Contractor shall return such iden-
tification to the issuing agency at the ear-
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liest of any of the following, unless other-
wise determined by the Government:

(1) When no longer needed for contract per-
formance.

(2) Upon completion of the Contractor em-
ployee’s employment.

(3) Upon contract completion or termi-
nation.

(c) The Contracting Officer may delay final
payment under a contract if the Contractor
fails to comply with these requirements.

(d) The Contractor shall insert the sub-
stance of this clause, including this para-
graph (d), in all subcontracts when the sub-
contractor’s employees are required to have
routine physical access to a Federally-con-
trolled facility and/or routine access to a
Federally-controlled information system. It
shall be the responsibility of the prime Con-
tractor to return such identification to the
issuing agency in accordance with the terms
set forth in paragraph (b) of this section, un-
less otherwise approved in writing by the
Contracting Officer.

(End of clause)

[71 FR 211, Jan. 3, 2006, as amended at 71 FR
67775, Nov. 22, 2006; 72 FR 46335, Aug. 17, 2007;
75 FR 82576, Dec. 30, 2010]

Executive Com-
Sub-

52.204-10 Reporting
pensation and First-Tier
contract Awards.

As prescribed in 4.1403(a), insert the
following clause:

REPORTING EXECUTIVE COMPENSATION AND
FIRST-TIER SUBCONTRACT AWARDS (OCT 2015)

(a) Definitions. As used in this clause:

Executive means officers, managing part-
ners, or any other employees in management
positions.
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First-tier subcontract means a subcontract
awarded directly by the Contractor for the
purpose of acquiring supplies or services (in-
cluding construction) for performance of a
prime contract. It does not include the Con-
tractor’s supplier agreements with vendors,
such as long-term arrangements for mate-
rials or supplies that benefit multiple con-
tracts and/or the costs of which are normally
applied to a Contractor’s general and admin-
istrative expenses or indirect costs.

Month of award means the month in which
a contract is signed by the Contracting Offi-
cer or the month in which a first-tier sub-
contract is signed by the Contractor.

Total compensation means the cash and
noncash dollar value earned by the executive
during the Contractor’s preceding fiscal year
and includes the following (for more infor-
mation see 17 CFR 229.402(c)(2)):

(1) Salary and bonus.

(2) Awards of stock, stock options, and stock
appreciation rights. Use the dollar amount
recognized for financial statement reporting
purposes with respect to the fiscal year in
accordance with the Financial Accounting
Standards Board’s Accounting Standards
Codification (FASB ASC) 718, Compensation-
Stock Compensation.

(3) Earnings for services under non-equity in-
centive plans. This does not include group
life, health, hospitalization or medical reim-
bursement plans that do not discriminate in
favor of executives, and are available gen-
erally to all salaried employees.

(4) Change in pension value. This is the
change in present value of defined benefit
and actuarial pension plans.

(5) Above-market earnings on deferred com-
pensation which is not tax-qualified.

(6) Other compensation, if the aggregate
value of all such other compensation (e.g.,
severance, termination payments, value of
life insurance paid on behalf of the em-
ployee, perquisites or property) for the exec-
utive exceeds $10,000.

(b) Section 2(d)(2) of the Federal Funding
Accountability and Transparency Act of 2006
(Pub. L. 109-282), as amended by section 6202
of the Government Funding Transparency
Act of 2008 (Pub. L. 110-252), requires the
Contractor to report information on sub-
contract awards. The law requires all re-
ported information be made public, there-
fore, the Contractor is responsible for noti-
fying its subcontractors that the required in-
formation will be made public.

(c) Nothing in this clause requires the dis-
closure of classified information.

(d)(1Q) Ezecutive compensation of the prime
contractor. As a part of its annual registra-
tion requirement in the System for Award
Management (SAM) database (FAR provision
52.204-7), the Contractor shall report the
names and total compensation of each of the
five most highly compensated executives for
its preceding completed fiscal year, if—
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(i) In the Contractor’s preceding fiscal
year, the Contractor received—

(A) 80 percent or more of its annual gross
revenues from Federal contracts (and sub-
contracts), loans, grants (and subgrants), co-
operative agreements, and other forms of
Federal financial assistance; and

(B) $25,000,000 or more in annual gross reve-
nues from Federal contracts (and sub-
contracts), loans, grants (and subgrants), co-
operative agreements, and other forms of
Federal financial assistance; and

(ii) The public does not have access to in-
formation about the compensation of the ex-
ecutives through periodic reports filed under
section 13(a) or 15(d) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78m(a), 780(d))
or section 6104 of the Internal Revenue Code
of 1986. (To determine if the public has access
to the compensation information, see the
U.S. Security and Exchange Commission
total compensation filings at  http:/
www.sec.gov/answers/execomp.htm.).

(2) First-tier subcontract information. Unless
otherwise directed by the contracting offi-
cer, or as provided in paragraph (g) of this
clause, by the end of the month following the
month of award of a first-tier subcontract
with a value of $30,000 or more, the Con-
tractor shall report the following informa-
tion at http:/www.fsrs.gov for that first-tier
subcontract. (The Contractor shall follow
the instructions at http:/www.fsrs.gov to re-
port the data.)

(i) Unique identifier (DUNS Number) for
the subcontractor receiving the award and
for the subcontractor’s parent company, if
the subcontractor has a parent company.

(ii) Name of the subcontractor.

(iii) Amount of the subcontract award.

(iv) Date of the subcontract award.

(v) A description of the products or serv-
ices (including construction) being provided
under the subcontract, including the overall
purpose and expected outcomes or results of
the subcontract.

(vi) Subcontract number (the subcontract
number assigned by the Contractor).

(vii) Subcontractor’s physical address in-
cluding street address, city, state, and coun-
try. Also include the nine-digit zip code and
congressional district.

(viii) Subcontractor’s primary performance
location including street address, city, state,
and country. Also include the nine-digit zip
code and congressional district.

(ix) The prime contract number, and order
number if applicable.

(x) Awarding agency name and code.

(xi) Funding agency name and code.

(xii) Government contracting office code.

(xiii) Treasury account symbol (TAS) as
reported in FPDS.

(xiv) The applicable North American In-
dustry Classification System code (NAICS).

(3) Erecutive compensation of the first-tier
subcontractor. Unless otherwise directed by



52.204-11

the Contracting Officer, by the end of the
month following the month of award of a
first-tier subcontract with a value of $30,000
or more, and annually thereafter (calculated
from the prime contract award date), the
Contractor shall report the names and total
compensation of each of the five most highly
compensated executives for that first-tier
subcontractor for the first-tier subcontrac-
tor’s preceding completed fiscal year at
hitp://www.fsrs.gov, if—

(i) In the subcontractor’s preceding fiscal
year, the subcontractor received—

(A) 80 percent or more of its annual gross
revenues from Federal contracts (and sub-
contracts), loans, grants (and subgrants), co-
operative agreements, and other forms of
Federal financial assistance; and

(B) $25,000,000 or more in annual gross reve-
nues from Federal contracts (and sub-
contracts), loans, grants (and subgrants), co-
operative agreements, and other forms of
Federal financial assistance; and

(ii) The public does not have access to in-
formation about the compensation of the ex-
ecutives through periodic reports filed under
section 13(a) or 15(d) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78m(a), 780(d))
or section 6104 of the Internal Revenue Code
of 1986. (To determine if the public has access
to the compensation information, see the
U.S. Security and Exchange Commission
total compensation filings at  http:/
www.sec.gov/answers/execomp.htm.)

(e) The Contractor shall not split or break
down first-tier subcontract awards to a value
less than $30,000 to avoid the reporting re-
quirements in paragraph (d) of this clause.

(f) The Contractor is required to report in-
formation on a first-tier subcontract covered
by paragraph (d) when the subcontract is
awarded. Continued reporting on the same
subcontract is not required unless one of the
reported data elements changes during the
performance of the subcontract. The Con-
tractor is not required to make further re-
ports after the first-tier subcontract expires.

(g)(1) If the Contractor in the previous tax
year had gross income, from all sources,
under $300,000, the Contractor is exempt from
the requirement to report subcontractor
awards.

(2) If a subcontractor in the previous tax
yvear had gross income from all sources under
$300,000, the Contractor does not need to re-
port awards for that subcontractor.

(h) The FSRS database at htip:/
www.fsrs.gov will be prepopulated with some
information from SAM and FPDS databases.
If FPDS information is incorrect, the con-
tractor should notify the contracting officer.
If the SAM database information is incor-
rect, the contractor is responsible for cor-
recting this information.
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(End of clause)

[77 FR 44058, July 26, 2012, as amended at 78
FR 37681, 37698, June 21, 2013; 80 FR 38299,
July 2, 2015]

52.204-11 [Reserved]

52.204-12 Data Universal Numbering
System Number Maintenance.

As prescribed in 4.607(c), insert the
following clause:

DATA UNIVERSAL NUMBERING SYSTEM NUMBER
MAINTENANCE (DEC 2012)

(a) Definition. Data Universal Numbering
System (DUNS) number, as used in this clause,
means the 9-digit number assigned by Dun
and Bradstreet, Inc. (D&B) to identify unique
business entities, which is used as the identi-
fication number for Federal Contractors.

(b) The Contractor shall ensure that the
DUNS number is maintained with Dun &
Bradstreet throughout the life of the con-
tract. The Contractor shall communicate
any change to the DUNS number to the Con-
tracting Officer within 30 days after the
change, so an appropriate modification can
be issued to update the data on the contract.
A change in the DUNS number does not nec-
essarily require a novation be accomplished.
Dun & Bradstreet may be contacted—

(1) Via the internet at http:/fedgov.dnb.com/
webform or if the Contractor does not have
internet access, it may call Dun and Brad-
street at 1-866-705-5711 if located within the
United States; or

(2) If located outside the United States, by
contacting the local Dun and Bradstreet of-
fice.

(End of clause)

[77 FR 67919, Nov. 20, 2012]

52.204-13 System for Award Manage-
ment Maintenance.

As prescribed in 4.1105(b), use the fol-
lowing clause:

SYSTEM FOR AWARD MANAGEMENT
MAINTENANCE (JUL 2013)

(a) Definitions. As used in this clause—

Data Universal Numbering System (DUNS)
number means the 9-digit number assigned by
Dun and Bradstreet, Inc. (D&B) to identify
unique business entities, which is used as the
identification number for Federal Contrac-
tors.

Data Universal Numbering System + 4 (DUNS
+ 4) number means the DUNS number as-
signed by D&B plus a 4-character suffix that
may be assigned by a business concern. (D&B
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has no affiliation with this 4-character suf-
fix.) This 4-character suffix may be assigned
at the discretion of the business concern to
establish additional SAM records for identi-
fying alternative Electronic Funds Transfer
(EFT) accounts (see the FAR at subpart
32.11) for the same concern.

Registered in the System for Award Manage-
ment (SAM) database means that—

(1) The Contractor has entered all manda-
tory information, including the DUNS num-
ber or the DUNS + 4 number, the Contractor
and Government Entity (CAGE) code, as well
as data required by the Federal Funding Ac-
countability and Transparency Act of 2006
(see subpart 4.14), into the SAM database;

(2) The Contractor has completed the Core,
Assertions, Representations and Certifi-
cations, and Points of Contact sections of
the registration in the SAM database;

(3) The Government has validated all man-
datory data fields, to include validation of
the Taxpayer Identification Number (TIN)
with the Internal Revenue Service (IRS). The
Contractor will be required to provide con-
sent for TIN validation to the Government
as a part of the SAM registration process;
and

(4) The Government has marked the record
“Active”.

System for Award Management (SAM) means
the primary Government repository for pro-
spective Federal awardee and Federal award-
ee information and the centralized Govern-
ment system for certain contracting, grants,
and other assistance-related processes. It in-
cludes—

(1) Data collected from prospective Federal
awardees required for the conduct of busi-
ness with the Government;

(2) Prospective contractor-submitted an-
nual representations and certifications in ac-
cordance with FAR subpart 4.12; and

(3) Identification of those parties excluded
from receiving Federal contracts, certain
subcontracts, and certain types of Federal fi-
nancial and non-financial assistance and
benefits.

(b) The Contractor is responsible for the
accuracy and completeness of the data with-
in the SAM database, and for any liability
resulting from the Government’s reliance on
inaccurate or incomplete data. To remain
registered in the SAM database after the ini-
tial registration, the Contractor is required
to review and update on an annual basis,
from the date of initial registration or subse-
quent updates, its information in the SAM
database to ensure it is current, accurate
and complete. Updating information in the
SAM does not alter the terms and conditions
of this contract and is not a substitute for a
properly executed contractual document.

(c)(1)(@) If a Contractor has legally changed
its business name, doing business as name, or
division name (whichever is shown on the
contract), or has transferred the assets used
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in performing the contract, but has not com-
pleted the necessary requirements regarding
novation and change-of-name agreements in
subpart 42.12, the Contractor shall provide
the responsible Contracting Officer a min-
imum of one business day’s written notifica-
tion of its intention to—

(A) Change the name in the SAM database;

(B) Comply with the requirements of sub-
part 42.12 of the FAR; and

(C) Agree in writing to the timeline and
procedures specified by the responsible Con-
tracting Officer. The Contractor shall pro-
vide with the notification sufficient docu-
mentation to support the legally changed
name.

(ii) If the Contractor fails to comply with
the requirements of paragraph (c)(1)(i) of
this clause, or fails to perform the agree-
ment at paragraph (c)(1)(i)(C) of this clause,
and, in the absence of a properly executed
novation or change-of-name agreement, the
SAM information that shows the Contractor
to be other than the Contractor indicated in
the contract will be considered to be incor-
rect information within the meaning of the
‘““‘Suspension of Payment’’ paragraph of the
electronic funds transfer (EFT) clause of this
contract.

(2) The Contractor shall not change the
name or address for EFT payments or man-
ual payments, as appropriate, in the SAM
record to reflect an assignee for the purpose
of assignment of claims (see FAR subpart
32.8, Assignment of Claims). Assignees shall
be separately registered in the SAM. Infor-
mation provided to the Contractor’s SAM
record that indicates payments, including
those made by EFT, to an ultimate recipient
other than that Contractor will be consid-
ered to be incorrect information within the
meaning of the ‘‘Suspension of Payment’
paragraph of the EFT clause of this contract.

(3) The Contractor shall ensure that the
DUNS number is maintained with Dun &
Bradstreet throughout the life of the con-
tract. The Contractor shall communicate
any change to the DUNS number to the Con-
tracting Officer within 30 days after the
change, so an appropriate modification can
be issued to update the data on the contract.
A change in the DUNS number does not nec-
essarily require a novation be accomplished.
Dun & Bradstreet may be contacted—

(i) Via the internet at http:/fedgov.dnb.com/
webform or if the Contractor does not have
internet access, it may call Dun and Brad-
street at 1-866-705-5711 if located within the
United States; or

(ii) If located outside the United States, by
contacting the local Dun and Bradstreet of-
fice.
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(d) Contractors may obtain additional in-
formation on registration and annual con-
firmation requirements at https://
WWW.acquisition.gov.

[77 FR 69719, Nov. 20, 2012, as amended at 78
FR 37681, June 21, 2013]

52.204-14 Service Contract Reporting
Requirements.

As prescribed in 4.1705(a), insert the
following clause:

SERVICE CONTRACT REPORTING REQUIREMENTS
(JAN 2014)

(a) Definition.

First-tier subcontract means a subcontract
awarded directly by the Contractor for the
purpose of acquiring supplies or services (in-
cluding construction) for performance of a
prime contract. It does not include the Con-
tractor’s supplier agreements with vendors,
such as long-term arrangements for mate-
rials or supplies that benefit multiple con-
tracts and/or the costs of which are normally
applied to a Contractor’s general and admin-
istrative expenses or indirect costs.

(b) The Contractor shall report, in accord-
ance with paragraphs (¢) and (d) of this
clause, annually by October 31, for services
performed under this contract during the
preceding Government fiscal year (October
1-September 30).

(c) The Contractor shall report the fol-
lowing information:

(1) Contract number and, as applicable,
order number.

(2) The total dollar amount invoiced for
services performed during the previous Gov-
ernment fiscal year under the contract.

(3) The number of Contractor direct labor
hours expended on the services performed
during the previous Government fiscal year.

(4) Data reported by subcontractors under
paragraph (f) of this clause.

(d) The information required in paragraph
(c) of this clause shall be submitted via the
internet at www.sam.gov. (See SAM User
Guide). If the Contractor fails to submit the
report in a timely manner, the contracting
officer will exercise appropriate contractual
remedies. In addition, the Contracting Offi-
cer will make the Contractor’s failure to
comply with the reporting requirements a
part of the Contractor’s performance infor-
mation under FAR subpart 42.15.

(e) Agencies will review Contractor re-
ported information for reasonableness and
consistency with available contract informa-
tion. In the event the agency believes that
revisions to the Contractor reported infor-
mation are warranted, the agency will notify
the Contractor no later than November 15.
By November 30, the Contractor shall revise
the report, or document its rationale for the
agency.
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(f)(1) The Contractor shall require each
first-tier subcontractor providing services
under this contract, with subcontract(s) each
valued at or above the thresholds set forth in
4.1703(a)(2), to provide the following detailed
information to the Contractor in sufficient
time to submit the report:

(i) Subcontract number (including subcon-
tractor name and DUNS number); and

(ii) The number of first-tier subcontractor
direct-labor hours expended on the services
performed during the previous Government
fiscal year.

(2) The Contractor shall advise the subcon-
tractor that the information will be made
available to the public as required by section
743 of Division C of the Consolidated Appro-
priations Act, 2010.

(End of clause)

[78 FR 80375, Dec. 31, 2013]

52.204-15 Service Contract Reporting
Requirements for Indefinite-Deliv-
ery Contracts.

As prescribed in 4.1705(b), insert the
following clause:

SERVICE CONTRACT REPORTING REQUIREMENTS
FOR INDEFINITE-DELIVERY CONTRACTS (JAN
2014)

(a) Definition.

First-tier subcontract means a subcontract
awarded directly by the Contractor for the
purpose of acquiring supplies or services (in-
cluding construction) for performance of a
prime contract. It does not include the Con-
tractor’s supplier agreements with vendors,
such as long-term arrangements for mate-
rials or supplies that benefit multiple con-
tracts and/or the costs of which are normally
applied to a Contractor’s general and admin-
istrative expenses or indirect costs.

(b) The Contractor shall report, in accord-
ance with paragraphs (c) and (d) of this
clause, annually by October 31, for services
performed during the preceding Government
fiscal year (October 1-September 30) under
this contract for orders that exceed the
thresholds established in 4.1703(a)(2).

(¢c) The Contractor shall report the fol-
lowing information:

(1) Contract number and order number.

(2) The total dollar amount invoiced for
services performed during the previous Gov-
ernment fiscal year under the order.

(3) The number of Contractor direct labor
hours expended on the services performed
during the previous Government fiscal year.

(4) Data reported by subcontractors under
paragraph (f) of this clause.

(d) The information required in paragraph
(c) of this clause shall be submitted via the
internet at www.sam.gov. (See SAM User
Guide). If the Contractor fails to submit the
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report in a timely manner, the Contracting
Officer will exercise appropriate contractual
remedies. In addition, the Contracting Offi-
cer will make the Contractor’s failure to
comply with the reporting requirements a
part of the Contractor’s performance infor-
mation under FAR subpart 42.15.

(e) Agencies will review Contractor re-
ported information for reasonableness and
consistency with available contract informa-
tion. In the event the agency believes that
revisions to the Contractor reported infor-
mation are warranted, the agency will notify
the Contractor no later than November 15.
By November 30, the Contractor shall revise
the report, or document its rationale for the
agency.

(f)(1) The Contractor shall require each
first-tier subcontractor providing services
under this contract, with subcontract(s) each
valued at or above the thresholds set forth in
4.1703(a)(2), to provide the following detailed
information to the Contractor in sufficient
time to submit the report:

(i) Subcontract number (including subcon-
tractor name and DUNS number), and

(ii) The number of first-tier subcontractor
direct-labor hours expended on the services
performed during the previous Government
fiscal year.

(2) The Contractor shall advise the subcon-
tractor that the information will be made
available to the public as required by section
743 of Division C of the Consolidated Appro-
priations Act, 2010.

(End of clause)

[78 FR 80375, Dec. 31, 2013, as amended at 79
FR 4630, Jan. 29, 2014]

52.204-16 Commercial and Govern-
ment Entity Code Reporting.

As prescribed in 4.1804(a), use the fol-
lowing provision:

COMMERCIAL AND GOVERNMENT ENTITY CODE
REPORTING (JUL 2015)

(a) Definition. As used in this provision—

Commercial and Government Entity (CAGE)
code means—

(1) An identifier assigned to entities lo-
cated in the United States or its outlying
areas by the Defense Logistics Agency (DLA)
Contractor and Government Entity (CAGE)
Branch to identify a commercial or Govern-
ment entity; or

(2) An identifier assigned by a member of
the North Atlantic Treaty Organization
(NATO) or by the NATO Support Agency
(NSPA) to entities located outside the
United States and its outlying areas that the
DLA Contractor and Government Entity
(CAGE) Branch records and maintains in the
CAGE master file. This type of code is
known as an NCAGE code.
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(b) The Offeror shall enter its CAGE code
in its offer with its name and address or oth-
erwise include it prominently in its proposal.
The CAGE code entered must be for that
name and address. Enter “CAGE” before the
number. The CAGE code is required prior to
award.

(c) CAGE codes may be obtained via—

(1) Registration in the System for Award
Management (SAM) at www.sam.gov. If the
Offeror is located in the United States or its
outlying areas and does not already have a
CAGE code assigned, the DLA Contractor
and Government Entity (CAGE) Branch will
assign a CAGE code as a part of the SAM
registration process. SAM registrants lo-
cated outside the United States and its out-
lying areas shall obtain a NCAGE code prior
to registration in SAM (see paragraph (c)(3)
of this provision).

(2) The DLA Contractor and Government En-
tity (CAGE) Branch. If registration in SAM is
not required for the subject procurement,
and the offeror does not otherwise register in
SAM, an offeror located in the United States
or its outlying areas may request that a
CAGE code be assigned by submitting a re-
quest at hitp://www.dlis.dla.mil/
cage_welcome.asp.

(3) The appropriate country codification bu-
reau. Entities located outside the United
States and its outlying areas may obtain an
NCAGE code by contacting the Codification
Bureau in the foreign entity’s country if
that country is a member of NATO or a spon-
sored nation. NCAGE codes may be obtained
from the NSPA if the foreign entity’s coun-
try is not a member of NATO or a sponsored
nation. Points of contact for codification bu-
reaus and NSPA, as well as additional infor-
mation on obtaining NCAGE codes, are
available at hitp:/www.dlis.dla.mil/mato/
ObtainCAGE.asp.

(d) Additional guidance for establishing
and maintaining CAGE codes is available at
hitp://www.dlis.dla.mil/cage _welcome.asp.

(e) When a CAGE Code is required for the
immediate owner and/or the highest-level
owner by 52.204-17 or 52.212-3(p), the Offeror
shall obtain the respective CAGE Code from
that entity to supply the CAGE Code to the
Government.

(f) Do not delay submission of the offer
pending receipt of a CAGE code.

(End of provision)

[79 FR 31191, May 30, 2014, as amended at 80
FR 38312, July 2, 2015]

52.204-17 Ownership or Control of Of-
feror.

As prescribed in 4.1804(b), use the fol-
lowing provision:
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OWNERSHIP OF CONTROL OF OFFEROR (NOV
2014)

(a) Definitions. As used in this provision—

Commercial and Government Entity (CAGE)
code means—

(1) An identifier assigned to entities lo-
cated in the United States or its outlying
areas by the Defense Logistics Agency (DLA)
Contractor and Government Entity (CAGE)
Branch to identify a commercial or govern-
ment entity, or

(2) An identifier assigned by a member of
the North Atlantic Treaty Organization
(NATO) or by the NATO Support Agency
(NSPA) to entities located outside the
United States and its outlying areas that the
DLA Contractor and Government Entity
(CAGE) Branch records and maintains in the
CAGE master file. This type of code is
known as an NCAGE code.

Highest-level owner means the entity that
owns or controls an immediate owner of the
offeror, or that owns or controls one or more
entities that control an immediate owner of
the offeror. No entity owns or exercises con-
trol of the highest level owner.

Immediate owner means an entity, other
than the offeror, that has direct control of
the offeror. Indicators of control include, but
are not limited to, one or more of the fol-
lowing: Ownership or interlocking manage-
ment, identity of interests among family
members, shared facilities and equipment,
and the common use of employees.

(b) The Offeror represents that it [ ] has
or [ ] does not have an immediate owner. If
the Offeror has more than one immediate
owner (such as a joint venture), then the Of-
feror shall respond to paragraph (c) and if ap-
plicable, paragraph (d) of this provision for
each participant in the joint venture.

(c) If the Offeror indicates ‘‘has’ in para-
graph (b) of this provision, enter the fol-
lowing information:

Immediate owner CAGE code:

Immediate owner legal name:

(Do not use a ‘‘doing business as’’ name)

Is the immediate owner owned or con-
trolled by another entity?: [ ] Yes or [ ]
No.

(d) If the Offeror indicates ‘‘yes’ in para-
graph (c) of this provision, indicating that
the immediate owner is owned or controlled
by another entity, then enter the following
information:

Highest-level owner CAGE code:

Highest-level owner legal name:

(Do not use a ‘‘doing business as’’ name)

(End of provision)

[79 FR 31192, May 30, 2014]
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52.204-18 Commercial and Govern-
ment Entity Code Maintenance.

As prescribed in 4.1804(c), use the fol-
lowing clause:

COMMERCIAL AND GOVERNMENT ENTITY CODE
MAINTENANCE (JUL 2015)

(a) Definition. As used in this clause—

Commercial and Government Entity (CAGE)
code means—

(1) An identifier assigned to entities lo-
cated in the United States or its outlying
areas by the Defense Logistics Agency (DLA)
Contractor and Government Entity (CAGE)
Branch to identify a commercial or govern-
ment entity, or

(2) An identifier assigned by a member of
the North Atlantic Treaty Organization
(NATO) or by the NATO Support Agency
(NSPA) to entities located outside the
United States and its outlying areas that the
DLA Contractor and Government Entity
(CAGE) Branch records and maintains in the
CAGE master file. This type of code is
known as an NCAGE code.

(b) Contractors shall ensure that the CAGE
code is maintained throughout the life of the
contract. For contractors registered in the
System for Award Management (SAM), the
DLA Contractor and Government Entity
(CAGE) Branch shall only modify data re-
ceived from SAM in the CAGE master file if
the contractor initiates those changes via
update of its SAM registration. Contractors
undergoing a novation or change-of-name
agreement shall notify the contracting offi-
cer in accordance with subpart 42.12. The
contractor shall communicate any change to
the CAGE code to the contracting officer
within 30 days after the change, so that a
modification can be issued to update the
CAGE code on the contract.

(c) Contractors located in the United
States or its outlying areas that are not reg-
istered in SAM shall submit written change
requests to the DLA Contractor and Govern-
ment Entity (CAGE) Branch. Requests for
changes shall be provided on a DD Form 2051,
Request for Assignment of a Commercial and
Government Entity (CAGE) Code, to the ad-
dress shown on the back of the DD Form
2051. Change requests to the CAGE master
file are accepted from the entity identified
by the code.

(d) Contractors located outside the United
States and its outlying areas that are not
registered in SAM shall contact the appro-
priate National Codification Bureau or
NSPA to request CAGE changes. Points of
contact for National Codification Bureaus
and NSPA, as well as additional information
on obtaining NCAGE codes, are available at
hitp://www.dlis.dla.mil/mato/ObtainCAGE.asp.

(e) Additional guidance for maintaining
CAGE codes is available at hittp:/
www.dlis.dla.mil/cage welcome.asp.
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(End of clause)

[79 FR 31192, May 30, 2014, as amended at 80
FR 38312, July 2, 2015]

52.204-19 Incorporation by Reference
of Representations and Certifi-
cations.

As prescribed in 4.1202(b), insert the
following clause.

Incorporation by Reference of Representa-
tions and Certifications (DEC 2014)

The Contractor’s representations and cer-
tifications, including those completed elec-
tronically via the System for Award Manage-
ment (SAM), are incorporated by reference
into the contract.

(End of clause)
[79 FR 70342, Nov. 25, 2014]

52.205-52.206 [Reserved]

52.207-1 Notice of Standard Competi-
tion.

As prescribed in 7.305(a), insert the
following provision:

NOTICE OF STANDARD COMPETITION (MAY
2006)

(a) This solicitation is part of a standard
competition under Office of Management and
Budget Circular No. A-76 (Revised), Perform-
ance of Commercial Activities, dated May 29,
2003 (hereafter ‘‘the Circular’), to determine
whether to accomplish the specified work
under contract or by Government perform-
ance.

(b) The Government will evaluate private
sector offers, the agency tender, and public
reimbursable tenders, as provided in this so-
licitation and the Circular.

(c) A performance decision resulting from
this standard competition will be publicly
announced in accordance with the Circular.
If the performance decision favors a private
sector offeror, a contract will be awarded. If
the performance decision favors an agency or
a public reimbursable tender, the Con-
tracting Officer shall establish, respectively,
either a Most Efficient Organization letter of
obligation or a fee-for-service agreement, as
those terms are defined in the Circular.

(d) As provided in the Circular, directly in-
terested parties may file contests, which are
governed by the procedures in Federal Acqui-
sition Regulation 33.103. Until resolution of
any contest, or the expiration of the time for
filing a contest, only legal agents for di-
rectly interested parties shall have access to
the certified standard competition form, the
agency tender, and public reimbursable
tenders.
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(End of provision)

[71 FR 20300, Apr. 19, 2006]

52.207-2 Notice of Streamlined Com-
petition.

As prescribed in 7.305(b), insert the
following provision:

NOTICE OF STREAMLINED COMPETITION (MAY
2006)

(a) This solicitation is part of a stream-
lined competition under Office of Manage-
ment and Budget Circular No. A-76 (Re-
vised), Performance of Commercial Activi-
ties, dated May 29, 2003 (hereafter ‘‘the Cir-
cular’’), to determine whether to accomplish
the specified work under contract or by Gov-
ernment performance.

(b) The Government will evaluate the cost
of private sector and Agency or public reim-
bursable performance, as provided in this so-
licitation and the Circular.

(c) A performance decision resulting from
this streamlined competition will be publicly
announced in accordance with the Circular.
If the performance decision favors private
sector performance, the Contracting Officer
shall either award a contract or issue a com-
petitive solicitation for private sector offers.
If the performance decision favors Agency or
public reimbursable performance, the Agen-
cy shall establish, respectively, either a let-
ter of obligation or a fee-for-service agree-
ment, as those terms are defined in the Cir-
cular.

(End of provision)

[71 FR 20300, Apr. 19, 2006]

52.207-3 Right of First Refusal of Em-
ployment.

As prescribed in 7.305(c), insert the
following clause:

RIGHT OF FIRST REFUSAL OF EMPLOYMENT
(MAY 2006)

(a) The Contractor shall give Government
personnel who have been or will be adversely
affected or separated as a result of award of
this contract the right of first refusal for
employment openings under the contract in
positions for which they are qualified, if that
employment is consistent with post-Govern-
ment employment conflict of interest stand-
ards.

(b) Within 10 days after contract award,
the Contracting Officer will provide to the
Contractor a list of all Government per-
sonnel who have been or will be adversely af-
fected or separated as a result of award of
this contract.
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(c) The Contractor shall report to the Con-
tracting Officer the names of individuals
identified on the list who are hired within 90
days after contract performance begins. This
report shall be forwarded within 120 days
after contract performance begins.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 52
FR 9039, Mar. 20, 1987; 56 FR 55372, Oct. 25,
1991; 71 FR 20300, Apr. 19, 2006]

52.207-4 Economic
tity—Supplies.

As prescribed in 7.203, insert the fol-
lowing provision:

Purchase Quan-

ECONOMIC PURCHASE QUANTITY—SUPPLIES
(AUG 1987)

(a) Offerors are invited to state an opinion
on whether the quantity(ies) of supplies on
which bids, proposals or quotes are requested
in this solicitation is (are) economically ad-
vantageous to the Government.

(b) Each offeror who believes that acquisi-
tions in different quantities would be more
advantageous is invited to recommend an
economic purchase quantity. If different
quantities are recommended, a total and a
unit price must be quoted for applicable
items. An economic purchase quantity is
that quantity at which a significant price
break occurs. If there are significant price
breaks at different quantity points, this in-
formation is desired as well.

OFFEROR RECOMMENDATIONS

Price

Item quotation

Quantity Total

(¢) The information requested in this pro-
vision is being solicited to avoid acquisitions
in disadvantageous quantities and to assist
the Government in developing a data base
for future acquisitions of these items. How-
ever, the Government reserves the right to
amend or cancel the solicitation and re-
solicit with respect to any individual item in
the event quotations received and the Gov-
ernment’s requirements indicate that dif-
ferent quantities should be acquired.

(End of provision)

[60 FR 35479, Aug. 30, 1985, as amended at 52
FR 30078, Aug. 12, 1987]
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52.207-5 Option To Purchase Equip-
ment.

As prescribed in 7.404, insert a clause
substantially the same as the fol-
lowing:

OPTION TO PURCHASE EQUIPMENT (FEB 1995)

(a) The Government may purchase the
equipment provided on a lease or rental basis
under this contract. The Contracting Officer
may exercise this option only by providing a
unilateral modification to the Contractor.
The effective date of the purchase will be
specified in the unilateral modification and
may be any time during the period of the
contract, including any extensions thereto.

(b) Except for final payment and transfer
of title to the Government, the lease or rent-
al portion of the contract becomes complete
and lease or rental charges shall be discon-
tinued on the day immediately preceding the
effective date of purchase specified in the
unilateral modification required in para-
graph (a) of this clause.

(¢) The purchase conversion cost of the
equipment shall be computed as of the effec-
tive date specified in the unilateral modi-
fication required in paragraph (a) of this
clause, on the basis of the purchase price set
forth in the contract, minus the total pur-
chase option credits accumulated during the
period of lease or rental, calculated by the
formula contained elsewhere in this con-
tract.

(d) The accumulated purchase option cred-
its available to determine the purchase con-
version cost will also include any credits ac-
crued during a period of lease or rental of the
equipment under any previous Government
contract if the equipment has been on con-
tinuous lease or rental. The movement of
equipment from one site to another site shall
be ‘‘continuous rental.”

(End of clause)

[59 FR 67026, Dec. 28, 1994]
52.208-1—52.208-3

52.208-4 Vehicle Lease Payments.

As prescribed in 8.1104(a), insert the
following clause in solicitations and
contracts for leasing motor vehicles,
unless the motor vehicles are leased in
foreign countries:

[Reserved]

VEHICLE LEASE PAYMENTS (APR 1984)

(a) Upon the submission of proper invoices
or vouchers, the Government shall pay rent
for each vehicle at the rate(s) specified in
this contract.

(b) Rent shall accrue from the beginning of
this contract, or from the date each vehicle
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is delivered to the Government, whichever is
later, and shall continue until the expiration
of the contract term or the termination of
this contract. However, rent shall accrue
only for the period that each vehicle is in the
possession of the Government.

(c) Rent shall not accrue for any vehicle
that the Contracting Officer determines does
not comply with the Condition of Leased Ve-
hicles clause of this contract or otherwise
does not comply with the requirements of
this contract, until the vehicle is replaced or
the defects are corrected.

(d) Rent shall not accrue for any vehicle
during any period when the vehicle is un-
available or unusable as a result of the Con-
tractor’s failure to render services for the
operation and maintenance of the vehicle as
prescribed by this contract.

(e) Rent stated in monthly terms shall be
prorated on the basis of 1/30th of the monthly
rate for each day the vehicle is in the Gov-
ernment’s possession. If this contract con-
tains a mileage provision, the Government
shall pay rent as provided in the Schedule.

(End of clause)

52.208-5 Condition of Leased Vehicles.

As prescribed in 8.1104(b), insert the
following clause in solicitations and
contracts for leasing motor vehicles,
unless the motor vehicles are leased in
foreign countries:

CONDITION OF LEASED VEHICLES (APR 1984)

Each vehicle furnished under this contract
shall be of good quality and in safe operating
condition, and shall comply with the Federal
Motor Vehicle Safety Standards (49 CFR 571)
and State safety regulations applicable to
the vehicle. The Government shall accept or
reject the vehicles promptly after receipt. If
the Contracting Officer determines that any
vehicle furnished is not in compliance with
this contract, the Contracting Officer shall
promptly inform the Contractor in writing.
If the Contractor fails to replace the vehicle
or correct the defects as required by the Con-
tracting Officer, the Government may (a) by
contract or otherwise, correct the defect or
arrange for the lease of a similar vehicle and
shall charge or set off against the Contractor
any excess costs occasioned thereby, or (b)
terminate the contract under the Default
clause of this contract.

(End of clause)

52.208-6 Marking of Leased Vehicles.

As prescribed in 8.1104(c), insert the
following clause in solicitations and
contracts for leasing motor vehicles,
unless the motor vehicles are leased in
foreign countries:
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MARKING OF LEASED VEHICLES (APR 1984)

(a) The Government may place nonperma-
nent markings or decals, identifying the
using agency, on each side, and on the front
and rear bumpers, of any motor vehicle
leased under this contract. The Government
shall use markings or decals that are remov-
able without damage to the vehicle.

(b) The Contractor may use placards for
temporary identification of vehicles except
that the placards may not contain any ref-
erences to the Contractor that may be con-
strued as advertising or endorsement by the
Government of the Contractor.

(End of clause)

52.208-7 Tagging of Leased Vehicles.

As prescribed in 8.1104(d),
clause substantially as follows:

insert a

TAGGING OF LEASED VEHICLES (MAY 1986)

While it is the intent that vehicles leased
under this contract will operate on Federal
tags, the Government reserves the right to
utilize State tags if necessary to accomplish
its mission. Should State tags be required,
the Contractor shall furnish the Government
documentation necessary to allow acquisi-
tion of such tags. Federal tags are the re-
sponsibility of the Government.

(End of clause)

[61 FR 19717, May 30, 1986]

52.208-8 Required Sources for Helium
and Helium Usage Data.

As prescribed in 8.505, insert the fol-
lowing clause:

REQUIRED SOURCES FOR HELIUM AND HELIUM
USAGE DATA (APR 2014)

(a) Definitions.

Bureau of Land Management, as used in this
clause, means the Department of the Inte-
rior, Bureau of Land Management, Amarillo
Field Office, Helium Operations, located at
801 South Fillmore Street, Suite 500, Ama-
rillo, TX 79101-3545.

Federal helium supplier means a private he-
lium vendor that has an in-kind crude he-
lium sales contract with the Bureau of Land
Management (BLM) and that is on the BLM
Amarillo Field Office’s Authorized List of
Federal Helium Suppliers available via the
Internet at http:/www.blm.gov/nm/st/en/fo/
Amarillo  Field Office.html.

Major helium requirement means an esti-
mated refined helium requirement greater
than 200,000 standard cubic feet (scf) (meas-
ured at 14.7 pounds per square inch absolute
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pressure and 70 degrees Fahrenheit tempera-
ture) of gaseous helium or 7510 liters of lig-
uid helium delivered to a helium use loca-
tion per year.

(b) Requirements—(1) Contractors must pur-
chase major helium requirements from Fed-
eral helium suppliers, to the extent that sup-
plies are available.

(2) The Contractor shall provide to the
Contracting Officer the following data with-
in 10 days after the Contractor or subcon-
tractor receives a delivery of helium from a
Federal helium supplier—

(i) The name of the supplier;

(ii) The amount of helium purchased;

(iii) The delivery date(s); and

(iv) The location where the helium was
used.

(c) Subcontracts. The Contractor shall in-
sert this clause, including this paragraph (c),
in any subcontract or order that involves a
major helium requirement.

(End of clause)

[67 FR 13064, Mar. 20, 2002, as amended at 79
FR 24253, Apr. 29, 2014]

52.208-9 Contractor Use of Mandatory
Sources of Supply or Services.

As prescribed in 8.005, insert the fol-
lowing clause:

CONTRACTOR USE OF MANDATORY SOURCES OF
SUPPLY OR SERVICES (MAY 2014)

(a) Certain supplies or services to be pro-
vided under this contract for use by the Gov-
ernment are required by law to be obtained
from nonprofit agencies participating in the
program operated by the Committee for Pur-
chase From People Who Are Blind or Se-
verely Disabled (the Committee) under 41
U.S.C. 8504. Additionally, certain of these
supplies are available from the Defense Lo-
gistics Agency (DLA), the General Services
Administration (GSA), or the Department of
Veterans Affairs (VA). The Contractor shall
obtain mandatory supplies or services to be
provided for Government use under this con-
tract from the specific sources indicated in
the contract schedule.

(b) The Contractor shall immediately no-
tify the Contracting Officer if a mandatory
source is unable to provide the supplies or
services by the time required, or if the qual-
ity of supplies or services provided by the
mandatory source is unsatisfactory. The
Contractor shall not purchase the supplies or
services from other sources until the Con-
tracting Officer has notified the Contractor
that the Committee or an AbilityOne central
nonprofit agency has authorized purchase
from other sources.

(c) Price and delivery information for the
mandatory supplies is available from the
Contracting Officer for the supplies obtained
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through the DLA/GSA/VA distribution facili-
ties. For mandatory supplies or services that
are not available from DLA/GSA/VA, price
and delivery information is available from
the appropriate central nonprofit agency.
Payments shall be made directly to the
source making delivery. Points of contact
for AbilityOne central nonprofit agencies
are:

(1) National Industries for the Blind, 1310
Braddock Place, Alexandria, VA 22314-1691,
(703) 310-0500; and

(2) NISH, 8401 Old Courthouse Road, Vi-
enna, VA 22182, (571) 226-4660.

(End of clause)

[61 FR 2631, Jan. 26, 1996, as amended at 61
FR 67430, Dec. 20, 1996; 66 FR 65368, Dec. 18,
2001; 67 FR 56120, Aug. 30, 2002; 69 FR 34230,
June 18, 2004; 71 FR 36941, June 28, 2006; 73 FR
53995, Sept. 17, 2008; 78 FR 80379, Dec. 31, 2013;
79 FR 24215, Apr. 29, 2014]

52.209-1 Qualification Requirements.

As prescribed in 9.206-2, insert the
following clause:

QUALIFICATION REQUIREMENTS (FEB 1995)

(a) Definition: Qualification Requirement, as
used in this clause, means a Government re-
quirement for testing or other quality assur-
ance demonstration that must be completed
before award.

(b) One or more qualification requirements
apply to the supplies or services covered by
this contract. For those supplies or services
requiring qualification, whether the covered
product or service is an end item under this
contract or simply a component of an end
item, the product, manufacturer, or source
must have demonstrated that it meets the
standards prescribed for qualification before
award of this contract. The product, manu-
facturer, or source must be qualified at the
time of award whether or not the name of
the product, manufacturer, or source is actu-
ally included on a qualified products list,
qualified manufacturers list, or qualified bid-
ders list. Offerors should contact the agency
activity designated below to obtain all re-
quirements that they or their products or
services, or their subcontractors or their
products or services, must satisfy to become
qualified and to arrange for an opportunity
to demonstrate their abilities to meet the
standards specified for qualification.

(Name)
(Address)

(c) If an offeror, manufacturer, source,
product or service covered by a qualification
requirement has already met the standards
specified, the relevant information noted
below should be provided.

Offeror’s Name
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Manufacturer’s Name

Source’s Name

Item Name

Service Identification

Test Number

(to the extent known)

(d) Even though a product or service sub-
ject to a qualification requirement is not
itself an end item under this contract, the
product, manufacturer, or source must nev-
ertheless be qualified at the time of award of
this contract. This is necessary whether the
Contractor or a subcontractor will ulti-
mately provide the product or service in
question. If, after award, the Contracting Of-
ficer discovers that an applicable qualifica-
tion requirement was not in fact met at the
time of award, the Contracting Officer may
either terminate this contract for default or
allow performance to continue if adequate
consideration is offered and the action is de-
termined to be otherwise in the Govern-
ment’s best interests.

(e) If an offeror, manufacturer, source,
product or service has met the qualification
requirement but is not yet on a qualified
products list, qualified manufacturers list, or
qualified bidders list, the offeror must sub-
mit evidence of qualification prior to award
of this contract. Unless determined to be in
the Government’s interest, award of this
contract shall not be delayed to permit an
offeror to submit evidence of qualification.

(f) Any change in location or ownership of
the plant where a previously qualified prod-
uct or service was manufactured or per-
formed requires reevaluation of the quali-
fication. Similarly, any change in location
or ownership of a previously qualified manu-
facturer or source requires reevaluation of
the qualification. The reevaluation must be
accomplished before the date of award.

(End of clause)

[63 FR 34229, Sept. 2, 1988; 53 FR 36028, Sept.
16, 1988, as amended at 59 FR 67056, Dec. 28,
1994]

52.209-2 Prohibition on Contracting
With Inverted Domestic Corpora-
tions—Representation.

As prescribed in 9.108-5(a), insert the
following provision:

PROHIBITION ON CONTRACTING WITH INVERTED
DOMESTIC CORPORATIONS—REPRESENTATION
(DEC 2014)

(a) Definitions. Inverted domestic corporation
and subsidiary have the meaning given in the
clause of this contract entitled Prohibition
on Contracting with Inverted Domestic Cor-
porations (52.209-10).

(b) Government agencies are not permitted
to use appropriated (or otherwise made
available) funds for contracts with either an
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inverted domestic corporation, or a sub-
sidiary of an inverted domestic corporation,
unless the exception at 9.108-2(b) applies or
the requirement is waived in accordance
with the procedures at 9.108-4.

(c) Representation. By submission of its
offer, the offeror represents that—

(1) It is not an inverted domestic corpora-
tion; and

(2) It is not a subsidiary of an inverted do-
mestic corporation.

(End of provision)

[76 FR 31414, May 31, 2011, as amended at 79
FR 74557, Dec. 15, 2014]

EFFECTIVE DATE NOTE: At 80 FR 38307, July
2, 2015, 52.209-2 was amended by revising the
date of provision and paragraph (c), effective
Nov. 1, 2015. For the convenience of the user,
the revised text is set forth as follows:

52.209-2 Prohibition on Contracting With
Inverted Domestic Corporations—Rep-
resentation.

* * * * *
PROHIBITION ON CONTRACTING WITH INVERTED
DOMESTIC CORPORATIONS—REPRESENTATION

(NOV 2015)

* * * * *

(c) Representation. The Offeror represents
that—

(1) It O is, O is not an inverted domestic
corporation; and

(2) It O is, [J is not a subsidiary of an in-
verted domestic corporation.

(End of provision)

52.209-3 First Article Approval—Con-
tractor Testing.

As prescribed in 9.308-1 (a) and (b), in-
sert the following clause:

FIRST ARTICLE APPROVAL—CONTRACTOR
TESTING (SEP 1989)

[Contracting Officer shall insert details]

(a) The Contractor shall test  unit(s) of
Lot/Item  as specified in this contract. At
least  calendar days before the beginning of
first article tests, the Contractor shall no-
tify the Contracting Officer, in writing, of
the time and location of the testing so that
the Government may witness the tests.

(b) The Contractor shall submit the first
article test report within calendar days
from the date of this contract to  [insert
address of the Government activity to receive
the report] marked “FIRST ARTICLE TEST
REPORT: Contract No.  , Lot/Item No.
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. Within  calendar days after the Gov-
ernment receives the test report, the Con-
tracting Officer shall notify the Contractor,
in writing, of the conditional approval, ap-
proval, or disapproval of the first article.
The notice of conditional approval or ap-
proval shall not relieve the Contractor from
complying with all requirements of the spec-
ifications and all other terms and conditions
of this contract. A notice of conditional ap-
proval shall state any further action re-
quired of the Contractor. A notice of dis-
approval shall cite reasons for the dis-
approval.

(c) If the first article is disapproved, the
Contractor, upon Government request, shall
repeat any or all first article tests. After
each request for additional tests, the Con-
tractor shall make any necessary changes,
modifications, or repairs to the first article
or select another first article for testing. All
costs related to these tests are to be borne
by the Contractor, including any and all
costs for additional tests following a dis-
approval. The Contractor shall then conduct
the tests and deliver another report to the
Government under the terms and conditions
and within the time specified by the Govern-
ment. The Government shall take action on
this report within the time specified in para-
graph (b) above. The Government reserves
the right to require an equitable adjustment
of the contract price for any extension of the
delivery schedule, or for any additional costs
to the Government related to these tests.

(d) If the Contractor fails to deliver any
first article report on time, or the Con-
tracting Officer disapproves any first article,
the Contractor shall be deemed to have
failed to make delivery within the meaning
of the Default clause of this contract.

(e) Unless otherwise provided in the con-
tract, and if the approved first article is not
consumed or destroyed in testing, the Con-
tractor may deliver the approved first arti-
cle as part of the contract quantity if it
meets all contract requirements for accept-
ance.

(f) If the Government does not act within
the time specified in paragraph (b) or (c)
above, the Contracting Officer shall, upon
timely written request from the Contractor,
equitably adjust under the Changes clause of
this contract the delivery or performance
dates and/or the contract price, and any
other contractual term affected by the delay.

(g) Before first article approval, the acqui-
sition of materials or components for, or the
commencement of production of, the balance
of the contract quantity is at the sole risk of
the Contractor. Before first article approval,
the costs thereof shall not be allocable to
this contract for (1) progress payments, or (2)
termination settlements if the contract is
terminated for the convenience of the Gov-
ernment.
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(h) The Government may waive the re-
quirement for first article approval test
where supplies identical or similar to those
called for in the schedule have been pre-
viously furnished by the offeror/contractor
and have been accepted by the Government.
The offeror/contractor may request a waiver.

(End of clause)

Alternate I (JAN 1997). As prescribed
in 9.308-1 (a)(2) and (b)(2), add the fol-
lowing paragraph (i) to the basic
clause:

(i) The Contractor shall produce both the
first article and the production quantity at
the same facility.

Alternate II (SEP 1989). As prescribed
in 9.308-1 (a)(3) and (b)(3), substitute
the following paragraph (g) for para-
graph (g) of the basic clause:

(g) Before first article approval, the Con-
tracting Officer may, by written authoriza-
tion, authorize the Contractor to acquire
specific materials or components or to com-
mence production to the extent essential to
meet the delivery schedules. Until first arti-
cle approval is granted, only costs for the
first article and costs incurred under this au-
thorization are allocable to this contract for
(1) progress payments, or (2) termination set-
tlements if the contract is terminated for
the convenience of the Government. If first
article tests reveal deviations from contract
requirements, the Contractor shall, at the
location designated by the Government,
make the required changes or replace all
items produced under this contract at no
change in the contract price.

[48 FR 42478, Sept. 19, 1983, as amended at 54
FR 34757, Aug. 21, 1989; 556 FR 25531, June 21,
1990; 62 FR 238, Jan. 2, 1997]

52.209-4 First Article Approval—Gov-
ernment Testing.

As prescribed in 9.308-2 (a) and (b), in-
sert the following clause:

FIRST ARTICLE APPROVAL—GOVERNMENT
TESTING (SEP 1989)

[Contracting Officer shall insert details]

(a) The Contractor shall deliver  units(s)
of Lot/Item  within calendar days from
the date of this contract to the Government
at [insert name and address of the testing
facility] for first article tests. The shipping
documentation shall contain this contract
number and the Lot/Item identification. The
characteristics that the first article must
meet and the testing requirements are speci-
fied elsewhere in this contract.
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(b) Within  calendar days after the Gov-
ernment receives the first article, the Con-
tracting Officer shall notify the Contractor,
in writing, of the conditional approval, ap-
proval, or disapproval of the first article.
The notice of conditional approval or ap-
proval shall not relieve the Contractor from
complying with all requirements of the spec-
ifications and all other terms and conditions
of this contract. A notice of conditional ap-
proval shall state any further action re-
quired of the Contractor. A notice of dis-
approval shall cite reasons for the dis-
approval.

(c) If the first article is disapproved, the
Contractor, upon Government request, shall
submit an additional first article for testing.
After each request, the Contractor shall
make any necessary changes, modifications,
or repairs to the first article or select an-
other first article for testing. All costs re-
lated to these tests are to be borne by the
Contractor, including any and all costs for
additional tests following a disapproval. The
Contractor shall furnish any additional first
article to the Government under the terms
and conditions and within the time specified
by the Government. The Government shall
act on this first article within the time limit
specified in paragraph (b) above. The Govern-
ment reserves the right to require an equi-
table adjustment of the contract price for
any extension of the delivery schedule or for
any additional costs to the Government re-
lated to these tests.

(d) If the Contractor fails to deliver any
first article on time, or the Contracting Offi-
cer disapproves any first article, the Con-
tractor shall be deemed to have failed to
make delivery within the meaning of the De-
fault clause of this contract.

(e) Unless otherwise provided in the con-
tract, the Contractor—

(1) May deliver the approved first article as
a part of the contract quantity, provided it
meets all contract requirements for accept-
ance and was not consumed or destroyed in
testing; and

(2) Shall remove and dispose of any first
article from the Government test facility at
the Contractor’s expense.

(f) If the Government does not act within
the time specified in paragraph (b) or (c)
above, the Contracting Officer shall, upon
timely written request from the Contractor,
equitably adjust under the Changes clause of
this contract the delivery or performance
dates and/or the contract price, and any
other contractual term affected by the delay.

(g) The Contractor is responsible for pro-
viding operating and maintenance instruc-
tions, spare parts support, and repair of the
first article during any first article test.

(h) Before first article approval, the acqui-
sition of materials or components for, or the
commencement of production of, the balance
of the contract quantity is at the sole risk of
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the Contractor. Before first article approval,
the costs thereof shall not be allocable to
this contract for (1) progress payments, or (2)
termination settlements if the contract is
terminated for the convenience of the Gov-
ernment.

(i) The Government may waive the require-
ment for first article approval test where
supplies identical or similar to those called
for in the schedule have been previously fur-
nished by the Offeror/Contractor and have
been accepted by the Government. The Offer-
or/Contractor may request a waiver.

(End of clause)

Alternate I (JAN 1997). As prescribed
in 9.308-2 (a)(2) and (b)(2), add the fol-
lowing paragraph (j) to the basic
clause:

(j) The Contractor shall produce both the
first article and the production quantity at
the same facility.

Alternate II (SEP 1989). As prescribed
in 9.308-2 (a)(3) and (b)(3) substitute the
following paragraph (h) for paragraph
(h) of the basic clause:

(h) Before first article approval, the Con-
tracting Officer may, by written authoriza-
tion, authorize the Contractor to acquire
specific materials or components or to com-
mence production to the extent essential to
meet the delivery schedules. Until first arti-
cle approval is granted, only costs for the
first article and costs incurred under this au-
thorization are allocable to this contract for
(1) progress payments, or (2) termination set-
tlements if the contract is terminated for
the convenience of the Government. If first
article tests reveal deviations from contract
requirements, the Contractor shall, at the
location designated by the Government,
make the required changes or replace all
items produced under this contract at no
change in the contract price.

[48 FR 42478, Sept. 19, 1983, as amended at 54
FR 34757, Aug. 21, 1989; 62 FR 238, Jan. 2, 1997]

52.209-5 Certification Regarding Re-
sponsibility Matters.

As prescribed in 9.104-7(a), insert the
following provision:

CERTIFICATION REGARDING RESPONSIBILITY
MATTERS (OCT 2015)

(a)(1) The Offeror certifies, to the best of
its knowledge and belief, that—

(i) The Offeror and/or any of its Prin-
cipals—

(A) Are () are not () presently debarred,
suspended, proposed for debarment, or de-
clared ineligible for the award of contracts
by any Federal agency;
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(B) Have () have not ( ), within a three-
year period preceding this offer, been con-
victed of or had a civil judgment rendered
against them for: commission of fraud or a
criminal offense in connection with obtain-
ing, attempting to obtain, or performing a
public (Federal, State, or local) contract or
subcontract; violation of Federal or State
antitrust statutes relating to the submission
of offers; or commission of embezzlement,
theft, forgery, bribery, falsification or de-
struction of records, making false state-
ments, tax evasion, violating Federal crimi-
nal tax laws, or receiving stolen property (if
offeror checks ‘“have’’, the offeror shall also
see 52.209-7, if included in this solicitation);

(C) Are ( ) are not ( ) presently indicted
for, or otherwise criminally or -civilly
charged by a governmental entity with, com-
mission of any of the offenses enumerated in
subdivision (a)(1)(i)(B) of this provision; and

(D) Have [J , have not [ ,within a three-
year period preceding this offer, been noti-
fied of any delinquent Federal taxes in an
amount that exceeds $3,500 for which the li-
ability remains unsatisfied.

(1) Federal taxes are considered delinquent
if both of the following criteria apply:

(i) The tax liability is finally determined. The
liability is finally determined if it has been
assessed. A liability is not finally deter-
mined if there is a pending administrative or
judicial challenge. In the case of a judicial
challenge to the liability, the liability is not
finally determined until all judicial appeal
rights have been exhausted.

(ii) The taxpayer is delinquent in making pay-
ment. A taxpayer is delinquent if the tax-
payer has failed to pay the tax liability when
full payment was due and required. A tax-
payer is not delinquent in cases where en-
forced collection action is precluded.

(2) Examples. (i) The taxpayer has received
a statutory notice of deficiency, under I.R.C.
§6212, which entitles the taxpayer to seek
Tax Court review of a proposed tax defi-
ciency. This is not a delinquent tax because
it is not a final tax liability. Should the tax-
payer seek Tax Court review, this will not be
a final tax liability until the taxpayer has
exercised all judicial appeal rights.

(ii) The IRS has filed a notice of Federal
tax lien with respect to an assessed tax li-
ability, and the taxpayer has been issued a
notice under I.R.C. §6320 entitling the tax-
payer to request a hearing with the IRS Of-
fice of Appeals contesting the lien filing, and
to further appeal to the Tax Court if the IRS
determines to sustain the lien filing. In the
course of the hearing, the taxpayer is enti-
tled to contest the underlying tax liability
because the taxpayer has had no prior oppor-
tunity to contest the liability. This is not a
delinquent tax because it is not a final tax li-
ability. Should the taxpayer seek tax court
review, this will not be a final tax liability
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until the taxpayer has exercised all judicial
appeal rights.

(iii) The taxpayer has entered into an in-
stallment agreement pursuant to I.R.C.
§6159. The taxpayer is making timely pay-
ments and is in full compliance with the
agreement terms. The taxpayer is not delin-
quent because the taxpayer is not currently
required to make full payment.

(iv) The taxpayer has filed for bankruptcy
protection. The taxpayer is not delinquent
because enforced collection action is stayed
under 11 U.S.C. 362 (the Bankruptcy Code).

(ii) The Offeror has ( ) has not ( ), within
a 3-year period preceding this offer, had one
or more contracts terminated for default by
any Federal agency.

(2) Principal, for the purposes of this cer-
tification, means an officer, director, owner,
partner, or a person having primary manage-
ment or supervisory responsibilities within a
business entity (e.g., general manager; plant
manager; head of a division or business seg-
ment; and similar positions).

(b) The Offeror shall provide immediate
written notice to the Contracting Officer if,
at any time prior to contract award, the Of-
feror learns that its certification was erro-
neous when submitted or has become erro-
neous by reason of changed circumstances.

(c) A certification that any of the items in
paragraph (a) of this provision exists will not
necessarily result in withholding of an award
under this solicitation. However, the certifi-
cation will be considered in connection with
a determination of the Offeror’s responsi-
bility. Failure of the Offeror to furnish a cer-
tification or provide such additional infor-
mation as requested by the Contracting Offi-
cer may render the Offeror nonresponsible.

(d) Nothing contained in the foregoing
shall be construed to require establishment
of a system of records in order to render, in
good faith, the certification required by
paragraph (a) of this provision. The knowl-
edge and information of an Offeror is not re-
quired to exceed that which is normally pos-
sessed by a prudent person in the ordinary
course of business dealings.

(e) The certification in paragraph (a) of
this provision is a material representation of
fact upon which reliance was placed when
making award. If it is later determined that
the Offeror knowingly rendered an erroneous
certification, in addition to other remedies
available to the Government, the Con-
tracting Officer may terminate the contract
resulting from this solicitation for default.

(End of provision)

[64 FR 19827, May 8, 1989, as amended at 61
FR 2633, Jan. 26, 1996; 65 FR 80265, Dec. 20,
2000; 66 FR 17756, Apr. 3, 2001; 66 FR 66986,
66990, Dec. 27, 2001; 73 FR 21798, Apr. 22, 2008;
73 FR 67092, Nov. 12, 2008; 75 FR 14066, Mar.
23, 2010; 80 FR 38299, July 2, 2015]
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52.209-6 Protecting the Government’s
Interest When Subcontracting With
Contractors Debarred, Suspended,
or Proposed for Debarment.

As prescribed in 9.409, insert the fol-
lowing clause:

PROTECTING THE GOVERNMENT’S INTEREST
WHEN SUBCONTRACTING WITH CONTRACTORS
DEBARRED, SUSPENDED, OR PROPOSED FOR
DEBARMENT (OCT 2015)

(a) Definition. Commercially available off-the-
shelf (COTS) item, as used in this clause—

(1) Means any item of supply (including
construction material) that is—

(i) A commercial item (as defined in para-
graph (1) of the definition in FAR 2.101);

(ii) Sold in substantial quantities in the
commercial marketplace; and

(iii) Offered to the Government, under a
contract or subcontract at any tier, without
modification, in the same form in which it is
sold in the commercial marketplace; and

(2) Does not include bulk cargo, as defined
in 46 U.S.C. 40102(4), such as agricultural
products and petroleum products.

(b) The Government suspends or debars
Contractors to protect the Government’s in-
terests. Other than a subcontract for a com-
mercially available off-the-shelf item, the
Contractor shall not enter into any sub-
contract, in excess of $35,000 with a Con-
tractor that is debarred, suspended, or pro-
posed for debarment by any executive agency
unless there is a compelling reason to do so.

(c) The Contractor shall require each pro-
posed subcontractor whose subcontract will
exceed $35,000, other than a subcontractor
providing a commercially available off-the-
shelf item, to disclose to the Contractor, in
writing, whether as of the time of award of
the subcontract, the subcontractor, or its
principals, is or is not debarred, suspended,
or proposed for debarment by the Federal
Government.

(d) A corporate officer or a designee of the
Contractor shall notify the Contracting Offi-
cer, in writing, before entering into a sub-
contract with a party (other than a subcon-
tractor providing a commercially available
off-the-shelf item) that is debarred, sus-
pended, or proposed for debarment (see FAR
9.404 for information on the System for
Award Management (SAM) Exclusions). The
notice must include the following:

(1) The name of the subcontractor.

(2) The Contractor’s knowledge of the rea-
sons for the subcontractor being listed with
an exclusion in SAM.

(3) The compelling reason(s) for doing busi-
ness with the subcontractor notwithstanding
its being listed with an exclusion in SAM.

(4) The systems and procedures the Con-
tractor has established to ensure that it is
fully protecting the Government’s interests
when dealing with such subcontractor in
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view of the specific basis for the party’s de-
barment, suspension, or proposed debarment.

(e) Subcontracts. Unless this is a contract
for the acquisition of commercial items, the
Contractor shall include the requirements of
this clause, including this paragraph (e) (ap-
propriately modified for the identification of
the parties), in each subcontract that—

(1) Exceeds $35,000 in value; and

(2) Is not a subcontract for commercially
available off-the-shelf items.

(End of clause)

[66 FR 29138, June 25, 1991, as amended at 57
FR 44269, Sept. 24, 1992; 60 FR 33066, June 26,
1995; 60 FR 34761, July 3, 1995; 69 FR 76349,
Dec. 20, 2004; 71 FR 57369, Sept. 28, 2006; 74 FR
65615, Dec. 10, 2009; 75 FR 77741, Dec. 13, 2010;
78 FR 37681, June 21, 2013; 78 FR 46795, Aug.
1, 2013; 80 FR 38299, July 2, 2015]

52.209-7 Information Regarding Re-
sponsibility Matters.

As prescribed at 9.104-7(b), insert the
following provision:

INFORMATION REGARDING RESPONSIBILITY
MATTERS (JUL 2013)

(a) Definitions. As used in this provision—

Administrative proceeding means a non-judi-
cial process that is adjudicatory in nature in
order to make a determination of fault or li-
ability (e.g., Securities and Exchange Com-
mission Administrative Proceedings, Civil-
ian Board of Contract Appeals Proceedings,
and Armed Services Board of Contract Ap-
peals Proceedings). This includes adminis-
trative proceedings at the Federal and State
level but only in connection with perform-
ance of a Federal contract or grant. It does
not include agency actions such as contract
audits, site visits, corrective plans, or in-
spection of deliverables.

Federal contracts and grants with total value
greater than $10,000,000 means—

(1) The total value of all current, active
contracts and grants, including all priced op-
tions; and

(2) The total value of all current, active or-
ders including all priced options under in-
definite-delivery, indefinite-quantity, 8(a), or
requirements contracts (including task and
delivery and multiple-award Schedules).

Principal means an officer, director, owner,
partner, or a person having primary manage-
ment or supervisory responsibilities within a
business entity (e.g., general manager; plant
manager; head of a division or business seg-
ment; and similar positions).

(b) The offeror [ ] has [ ] does not have cur-
rent active Federal contracts and grants
with total value greater than $10,000,000.

(c) If the offeror checked ‘‘has’ in para-
graph (b) of this provision, the offeror rep-
resents, by submission of this offer, that the
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information it has entered in the Federal
Awardee Performance and Integrity Informa-
tion System (FAPIIS) is current, accurate,
and complete as of the date of submission of
this offer with regard to the following infor-
mation:

(1) Whether the offeror, and/or any of its
principals, has or has not, within the last
five years, in connection with the award to
or performance by the offeror of a Federal
contract or grant, been the subject of a pro-
ceeding, at the Federal or State level that
resulted in any of the following dispositions:

(i) In a criminal proceeding, a conviction.

(ii) In a civil proceeding, a finding of fault
and liability that results in the payment of
a monetary fine, penalty, reimbursement,
restitution, or damages of $5,000 or more.

(iii) In an administrative proceeding, a
finding of fault and liability that results in—

(A) The payment of a monetary fine or
penalty of $5,000 or more; or

(B) The payment of a reimbursement, res-
titution, or damages in excess of $100,000.

(iv) In a criminal, civil, or administrative
proceeding, a disposition of the matter by
consent or compromise with an acknowledg-
ment of fault by the Contractor if the pro-
ceeding could have led to any of the out-
comes specified in paragraphs (c)(1)@),
(c)(1)(ii), or (c)(1)(iii) of this provision.

(2) If the offeror has been involved in the
last five years in any of the occurrences list-
ed in (c¢)(1) of this provision, whether the of-
feror has provided the requested information
with regard to each occurrence.

(d) The offeror shall post the information
in paragraphs (c)(1)(i) through (c)(1)(iv) of
this provision in FAPIIS as required through
maintaining an active registration in the
System for Award Management database via
hitps://www.acquisition.gov (see 52.204-T).

(End of provision)

[75 FR 14067, Mar. 23, 2010, as amended at 76
FR 4190, Jan. 24, 2011; 77 FR 188, Jan. 3, 2012;
78 FR 37681, June 21, 2013]

52.209-8 [Reserved]

52.209-9 Updates of Publicly Available
Information Regarding Responsi-
bility Matters.

As prescribed at 9.104-7(c), insert the
following clause:

UPDATES OF PUBLICLY AVAILABLE INFORMA-
TION REGARDING RESPONSIBILITY MATTERS
(JUL 2013)

(a) The Contractor shall update the infor-
mation in the Federal Awardee Performance
and Integrity Information System (FAPIIS)
on a semi-annual basis, throughout the life
of the contract, by posting the required in-
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formation in the System for Award Manage-
ment database via https:/www.acquisition.gov

(b) As required by section 3010 of the Sup-
plemental Appropriations Act, 2010 (Pub. L.
111-212), all information posted in FAPIIS on
or after April 15, 2011, except past perform-
ance reviews, will be publicly available.
FAPIIS consists of two segments—

(1) The non-public segment, into which
Government officials and the Contractor
post information, which can only be viewed
by—

(i) Government personnel and authorized
users performing business on behalf of the
Government; or

(ii) The Contractor, when viewing data on
itself; and

(2) The publicly-available segment, to
which all data in the non-public segment of
FAPIIS is automatically transferred after a
waiting period of 14 calendar days, except
for—

(i) Past performance reviews required by
subpart 42.15;

(ii) Information that was entered prior to
April 15, 2011; or

(iii) Information that is withdrawn during
the 14-calendar-day waiting period by the
Government official who posted it in accord-
ance with paragraph (c¢)(1) of this clause.

(c) The Contractor will receive notification
when the Government posts new information
to the Contractor’s record.

(1) If the Contractor asserts in writing
within 7 calendar days, to the Government
official who posted the information, that
some of the information posted to the non-
public segment of FAPIIS is covered by a
disclosure exemption under the Freedom of
Information Act, the Government official
who posted the information must within 7
calendar days remove the posting from
FAPIIS and resolve the issue in accordance
with agency Freedom of Information proce-
dures, prior to reposting the releasable infor-
mation. The contractor must cite 52.209-9
and request removal within 7 calendar days
of the posting to FAPIIS.

(2) The Contractor will also have an oppor-
tunity to post comments regarding informa-
tion that has been posted by the Govern-
ment. The comments will be retained as long
as the associated information is retained,
i.e., for a total period of 6 years. Contractor
comments will remain a part of the record
unless the Contractor revises them.

(3) As required by section 3010 of Pub. L.
111-212, all information posted in FAPIIS on
or after April 15, 2011, except past perform-
ance reviews, will be publicly available.

(d) Public requests for system information
posted prior to April 15, 2011, will be handled
under Freedom of Information Act proce-
dures, including, where appropriate, proce-
dures promulgated under E.O. 12600.
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(End of clause)

[76 FR 4191, Jan. 24, 2011, as amended at 77
FR 188, 202, Jan. 3, 2012; 77 FR 12949, Mar. 2,
2012; 78 FR 37681, June 21, 2013]

52.209-10 Prohibition on Contracting
With Inverted Domestic Corpora-
tions.

As prescribed in 9.108-5(b), insert the
following clause:

PROHIBITION ON CONTRACTING WITH INVERTED
DOMESTIC CORPORATIONS (DEC 2014)

(a) Definitions. As used in this clause—

Inverted domestic corporation means a for-
eign incorporated entity that meets the defi-
nition of an inverted domestic corporation
under 6 U.S.C. 395(b), applied in accordance
with the rules and definitions of 6 U.S.C.
395(c).

Subsidiary means an entity in which more
than 50 percent of the entity is owned—

(1) Directly by a parent corporation; or

(2) Through another subsidiary of a parent
corporation.

(b) If the contractor reorganizes as an in-
verted domestic corporation or becomes a
subsidiary of an inverted domestic corpora-
tion at any time during the period of per-
formance of this contract, the Government
may be prohibited from paying for Con-
tractor activities performed after the date
when it becomes an inverted domestic cor-
poration or subsidiary. The Government may
seek any available remedies in the event the
Contractor fails to perform in accordance
with the terms and conditions of the con-
tract as a result of Government action under
this clause.

(c) Exceptions to this prohibition are lo-
cated at 9.108-2.

(End of clause)

[76 FR 31414, May 31, 2011, as amended at 77
FR 27548, May 10, 2012; 79 FR 74557, Dec. 15,
2014]

EFFECTIVE DATE NOTE: At 80 FR 38307, July
2, 2015, 52.209-10 was amended by revising the
date of the clause; and adding paragraph (d),
effective Nov. 1, 2015. For the convenience of
the user, the added and revised text is set
forth as follows:

52.209-10 Prohibition on Contracting with
Inverted Domestic Corporations.

* * * * *

PROHIBITION ON CONTRACTING WITH INVERTED
DOMESTIC CORPORATIONS (NOV 2015)

* * * * *
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(d) In the event the Contractor becomes ei-
ther an inverted domestic corporation, or a
subsidiary of an inverted domestic corpora-
tion during contract performance, the Con-
tractor shall give written notice to the Con-
tracting Officer within five business days
from the date of the inversion event.

(End of clause)

52.210-1 Market Research.

As prescribed in 10.003, insert the fol-
lowing clause:

MARKET RESEARCH (APR 2011)

(a) Definition. As used in this clause—

Commercial item and nmondevelopmental item
have the meaning contained in Federal Ac-
quisition Regulation 2.101.

(b) Before awarding subcontracts over the
simplified acquisition threshold for items
other than commercial items, the Contractor
shall conduct market research to—

(1) Determine if commercial items or, to
the extent commercial items suitable to
meet the agency’s needs are not available,
nondevelopmental items are available that—

(i) Meet the agency’s requirements;

(ii) Could be modified to meet the agency’s
requirements; or

(iii) Could meet the agency’s requirements
if those requirements were modified to a rea-
sonable extent; and

(2) Determine the extent to which commer-
cial items or nondevelopmental items could
be incorporated at the component level.

(End of clause)

[76 FR 14565, Mar. 16, 2011]

52.211-1 Availability of Specifications
Listed in the GSA Index of Federal
Specifications, Standards and Com-
mercial Item Descriptions, FPMR
Part 101-29.

As prescribed in 11.204(a), insert the
following provision:

AVAILABILITY OF SPECIFICATIONS LISTED IN
THE GSA INDEX OF FEDERAL SPECIFICA-
TIONS, STANDARDS AND COMMERCIAL ITEM
DESCRIPTIONS, FPMR PART 101-29 (AUG
1998)

(a) The GSA Index of Federal Specifica-
tions, Standards and Commercial Item De-
scriptions, FPMR Part 101-29, and copies of
specifications, standards, and commercial
item descriptions cited in this solicitation
may be obtained for a fee by submitting a re-
quest to—GSA Federal Supply Service, Spec-
ifications Section, Suite 8100, 470 East
L’Enfant Plaza, SW, Washington, DC 20407,
Telephone (202) 619-8925, Facsimile (202) 619—
8978.
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(b) If the General Services Administration,
Department of Agriculture, or Department
of Veterans Affairs issued this solicitation, a
single copy of specifications, standards, and
commercial item descriptions cited in this
solicitation may be obtained free of charge
by submitting a request to the addressee in
paragraph (a) of this provision. Additional
copies will be issued for a fee.

(End of provision)

[63 FR 34063, June 22, 1998]

52.211-2 Availability of Specifications,
Standards, and Data Item Descrip-
tions Listed in the Acquisition
Streamlining and Standardization
Information System (ASSIST).

As prescribed in 11.204(b), insert the
following provision:

AVAILABILITY OF SPECIFICATIONS, STANDARDS,
AND DATA ITEM DESCRIPTIONS LISTED IN THE
ACQUISITION STREAMLINING AND STANDARD-
IZATION INFORMATION SYSTEM (ASSIST)
(APR 2014)

(a) Most unclassified Defense specifications
and standards may be downloaded from the
following ASSIST websites:

(1) ASSIST (https://assist.dla.mil/online/start/;

(2) Quick Search (http:/quicksearch.dla.mil/;

(8) ASSISTdocs.com (http:/assistdocs.com).

(b) Documents not available from ASSIST
may be ordered from the Department of De-
fense Single Stock Point (DoDSSP) by—

(1) Using the ASSIST Shopping Wizard
(hitps://assist.dla.mil/wizard/index.cfm);

(2) Phoning the DoDSSP Customer Service
Desk (215) 697-2179, Mon-Fri, 0730 to 1600 EST;
or

(3) Ordering from DoDSSP, Building 4, Sec-
tion D, 700 Robbins Avenue, Philadelphia, PA
19111-5094, Telephone (215) 697-2667/2179, Fac-
simile (215) 697-1462.

(End of provision)

[71 FR 228, Jan. 3, 2006, as amended at 79 FR
24253, Apr. 29, 2014]

52.211-3 Availability of Specifications
Not Listed in the GSA Index of Fed-
eral Specifications, Standards and
Commercial Item Descriptions.

As prescribed in 11.204(c), insert a
provision substantially the same as the
following:

52

48 CFR Ch. 1 (10-1-15 Edition)

AVAILABILITY OF SPECIFICATIONS NOT LISTED
IN THE GSA INDEX OF FEDERAL SPECIFICA-
TIONS, STANDARDS AND COMMERCIAL ITEM
DESCRIPTIONS (JUN 1988)

The specifications cited in this solicitation
may be obtained from:
(Activity) address)

(Telephone number)

(Person to be contacted)

The request should identify the solicita-
tion number and the specification requested
by date, title, and number, as cited in the so-
licitation.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 53
FR 17860, May 18, 1988. Redesignated and
amended at 60 FR 48251, 48256, Sept. 18, 1995;
61 FR 31663, June 20, 1996]

52.211-4 Availability for Examination
of Specifications Not Listed in the
GSA Index of Federal Specifica-
tions, Standards and Commercial
Item Descriptions.

As prescribed in 11.204(d), insert a
provision substantially the same as the
following:

AVAILABILITY FOR EXAMINATION OF SPECIFICA-
TIONS NOT LISTED IN THE GSA INDEX OF
FEDERAL SPECIFICATIONS, STANDARDS AND
COMMERCIAL ITEM DESCRIPTIONS (JUN
1988)

The specifications cited in this solicitation
are not available for distribution. However,
they may be examined at the following loca-
tion(s):

(ACTIVITY)
(COMPLETE ADDRESS)

(TELEPHONE NUMBER)
(PERSON TO BE CONTACTED)
(TIME(S) FOR VIEWING)

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 53
FR 17860, May 18, 1988. Redesignated and
amended at 60 FR 48251, 48256, Sept. 18, 1995;
61 FR 67430, Dec. 20, 1996]

52.211-5 Material Requirements.
As prescribed in 11.304, insert the fol-
lowing clause:
MATERIAL REQUIREMENTS (AUG 2000)

(a) Definitions. As used in this clause—
New means composed of previously unused
components, whether manufactured from
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virgin material, recovered material in the
form of raw material, or materials and by-
products generated from, and reused within,
an original manufacturing process; provided
that the supplies meet contract require-
ments, including but not limited to, perform-
ance, reliability, and life expectancy.

Reconditioned means restored to the origi-
nal normal operating condition by readjust-
ments and material replacement.

Recovered material means waste materials
and by-products recovered or diverted from
solid waste, but the term does not include
those materials and by-products generated
from, and commonly reused within, an origi-
nal manufacturing process.

Remanufactured means factory rebuilt to
original specifications.

Virgin material means—

(1) Previously unused raw material, includ-
ing previously unused copper, aluminum,
lead, zinc, iron, other metal or metal ore; or

(2) Any undeveloped resource that is, or
with new technology will become, a source of
raw materials.

(b) Unless this contract otherwise requires
virgin material or supplies composed of or
manufactured from virgin material, the Con-
tractor shall provide supplies that are new,
reconditioned, or remanufactured, as defined
in this clause.

(c) A proposal to provide unused former
Government surplus property shall include a
complete description of the material, the
quantity, the name of the Government agen-
cy from which acquired, and the date of ac-
quisition.

(d) A proposal to provide used, recondi-
tioned, or remanufactured supplies shall in-
clude a detailed description of such supplies
and shall be submitted to the Contracting
Officer for approval.

(e) Used, reconditioned, or remanufactured
supplies, or unused former Government sur-
plus property, may be used in contract per-
formance if the Contractor has proposed the
use of such supplies, and the Contracting Of-
ficer has authorized their use.

(End of clause)

[62 FR 44812, Aug. 22, 1997, as amended at 65
FR 36021, June 6, 2000]

52.211-6 Brand name or equal.

As prescribed in 11.107(a), insert the
following provision:

BRAND NAME OR EQUAL (AUG 1999)

(a) If an item in this solicitation is identi-
fied as ‘‘brand name or equal,”” the purchase
description reflects the characteristics and
level of quality that will satisfy the Govern-
ment’s needs. The salient physical, func-
tional, or performance characteristics that
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‘‘equal” products must meet are specified in
the solicitation.

(b) To be considered for award, offers of
‘“‘equal” products, including ‘‘equal’” prod-
ucts of the brand name manufacturer,
must—

(1) Meet the salient physical, functional, or
performance characteristic specified in this
solicitation;

(2) Clearly identify the item by—

(i) Brand name, if any; and

(ii) Make or model number;

(3) Include descriptive literature such as il-
lustrations, drawings, or a clear reference to
previously furnished descriptive data or in-
formation available to the Contracting Offi-
cer; and

(4) Clearly describe any modifications the
offeror plans to make in a product to make
it conform to the solicitation requirements.
Mark any descriptive material to clearly
show the modifications.

(c) The Contracting Officer will evaluate
“‘equal”’ products on the basis of information
furnished by the offeror or identified in the
offer and reasonably available to the Con-
tracting Officer. The Contracting Officer is
not responsible for locating or obtaining any
information not identified in the offer.

(d) Unless the offeror clearly indicates in
its offer that the product being offered is an
‘“‘equal” product, the offeror shall provide
the brand name product referenced in the so-
licitation.

(End of provision)

[64 FR 32742, June 17, 1999, as amended at 64
FR 51850, Sept. 24, 1999; 64 FR 53264, Oct. 1,
1999]

52.211-7 Alternatives to Government-
unique standards.

As prescribed in 11.107(b), insert the
following provision:

ALTERNATIVES TO GOVERNMENT-UNIQUE
STANDARDS (NOV 1999)

(a) This solicitation includes Government-
unique standards. The offeror may propose
voluntary consensus standards that meet the
Government’s requirements as alternatives
to the Government-unique standards. The
Government will accept use of the voluntary
consensus standard instead of the Govern-
ment-unique standard if it meets the Gov-
ernment’s requirements unless inconsistent
with law or otherwise impractical.

(b) If an alternative standard is proposed,
the offeror must furnish data and/or informa-
tion regarding the alternative in sufficient
detail for the Government to determine if it
meets the Government’s requirements. Ac-
ceptance of the alternative standard is a uni-
lateral decision made solely at the discretion
of the Government.
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(c) Offers that do not comply with the Gov-
ernment-unique standards specified in this
solicitation may be determined to be non-
responsive or unacceptable. The offeror may
submit an offer that complies with the Gov-
ernment-unique standards specified in this
solicitation, in addition to any proposed al-
ternative standard(s).

(End of provision)

[64 FR 51853, Sept. 24, 1999]

52.211-8 Time of Delivery.

As prescribed in 11.404(a)(2),
the following clause:

insert

TIME OF DELIVERY (JUN 1997)

(a) The Government requires delivery to be
made according to the following schedule:

REQUIRED DELIVERY SCHEDULE

[Contracting Officer insert specific details]

WITHIN DAYS
AFTER DATE OF
CONTRACT

ITEM NO. QUANTITY

The Government will evaluate equally, as
regards time of delivery, offers that propose
delivery of each quantity within the applica-
ble delivery period specified above. Offers
that propose delivery that will not clearly
fall within the applicable required delivery
period specified above, will be considered
nonresponsive and rejected. The Government
reserves the right to award under either the
required delivery schedule or the proposed
delivery schedule, when an offeror offers an
earlier delivery schedule than required
above. If the offeror proposes no other deliv-
ery schedule, the required delivery schedule
above will apply.

OFFEROR’S PROPOSED DELIVERY

SCHEDULE
WITHIN DAYS
ITEM NO. QUANTITY AFTER DATE OF
CONTRACT

(b) Attention is directed to the Contract
Award provision of the solicitation that pro-
vides that a written award or acceptance of
offer mailed, or otherwise furnished to the
successful offeror, results in a binding con-
tract. The Government will mail or other-
wise furnish to the offeror an award or no-
tice of award not later than the day award is
dated. Therefore, the offeror should compute
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the time available for performance beginning
with the actual date of award, rather than
the date the written notice of award is re-
ceived from the Contracting Officer through
the ordinary mails. However, the Govern-
ment will evaluate an offer that proposes de-
livery based on the Contractor’s date of re-
ceipt of the contract or notice of award by
adding (1) five calendar days for delivery of
the award through the ordinary mails, or (2)
one working day if the solicitation states
that the contract or notice of award will be
transmitted electronically. (The term work-
ing day excludes weekends and U.S. Federal
holidays.) If, as so computed, the offered de-
livery date is later than the required deliv-
ery date, the offer will be considered non-
responsive and rejected.

(End of clause)

Alternate I (APR 1984). If the delivery
schedule is expressed in terms of spe-
cific calendar dates or specific periods
and is based on an assumed date of
award, the contracting officer may sub-
stitute the following paragraph (b) for
paragraph (b) of the basic clause. The
time may be expressed by substituting

on or before; during the months
; or not sooner than
or later than

as headings for the
third column of paragraph (a) the basic
clause.

(b) The delivery dates or specific periods
above are based on the assumption that the
Government will make award by
[Contracting Officer insert date]. Each delivery
date in the delivery schedule above will be
extended by the number of calendar days
after the above date that the contract is in
fact awarded. Attention is directed to the
Contract Award provision of the solicitation
that provides that a written award or accept-
ance of offer mailed or otherwise furnished
to the successful offeror results in a binding
contract. Therefore, the offeror should com-
pute the time available for performance be-
ginning with the actual date of award, rather
than the date the written notice of award is
received from the Contracting Officer
through the ordinary mails.

Alternate II (APR 1984). If the delivery
schedule is expressed in terms of spe-
cific calendar dates or specific periods
and is based on an assumed date the
contractor will receive notice of award,
the contracting officer may substitute
the following paragraph (b) for para-
graph (b) of the basic clause. The time
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may be expressed by substituting with-
in days after the date of receipt of a writ-
ten notice of award as the heading for
the third column of paragraph (a) of
the basic clause.

(b) The delivery dates or specific periods
above are based on the assumption that the
successful offeror will receive notice of
award by  [Contracting Officer insert date].
Each delivery date in the delivery schedule
above will be extended by the number of cal-
endar days after the above date that the
Contractor receives notice of award; pro-
vided, that the Contractor promptly ac-
knowledges receipt of notice of award.

Alternate III (APR 1984). If the deliv-
ery schedule is to be based on the ac-
tual date the contractor receives a
written notice of award, the con-
tracting officer may delete paragraph
(b) of the basic clause. The time may
be expressed by substituting within
days after the date of receipt of a written
notice of award as the heading for the
third column of paragraph (a) of the
basic clause.

[48 FR 42478, Sept. 19, 1983, as amended at 56
FR 41732, Aug. 22, 1991; 60 FR 34739, July 3,
1995. Redesignated and amended at 60 FR
48251, 48256, Sept. 18, 1995; 62 FR 40238, July
25, 1997]

52.211-9 Desired and Required Time
of Delivery.

As prescribed in 11.404(a)(3),
the following clause:

insert

DESIRED AND REQUIRED TIME OF DELIVERY
(JUN 1997)

(a) The Government desires delivery to be
made according to the following schedule:

DESIRED DELIVERY SCHEDULE

[Contracting Officer insert specific details]

WITHIN DAYS
AFTER DATE OF
CONTRACT

ITEM NO. QUANTITY

If the offeror is unable to meet the desired

delivery schedule, it may, without
prejudicing evaluation of its offer, propose a
delivery schedule below. However, the

offeror’s proposed delivery schedule must not
extend the delivery period beyond the time
for delivery in the Government’s required de-
livery schedule as follows:
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REQUIRED DELIVERY SCHEDULE

[Contracting Officer insert specific details]

WITHIN DAYS
AFTER DATE OF
CONTRACT

ITEM NO. QUANTITY

Offers that propose delivery of a quantity
under such terms or conditions that delivery
will not clearly fall within the applicable re-
quired delivery period specified above, will
be considered nonresponsive and rejected. If
the offeror proposes no other delivery sched-
ule, the desired delivery schedule above will
apply.

OFFEROR’S PROPOSED DELIVERY

SCHEDULE
WITHIN DAYS
ITEM NO. QUANTITY AFTER DATE OF
CONTRACT

(b) Attention is directed to the Contract
Award provision of the solicitation that pro-
vides that a written award or acceptance of
offer mailed or otherwise furnished to the
successful offeror results in a binding con-
tract. The Government will mail or other-
wise furnish to the offeror an award or no-
tice of award not later than the day the
award is dated. Therefore, the offeror shall
compute the time available for performance
beginning with the actual date of award,
rather than the date the written notice of
award is received from the Contracting Offi-
cer through the ordinary mails. However, the
Government will evaluate an offer that pro-
poses delivery based on the Contractor’s date
of receipt of the contract or notice of award
by adding (1) five calendar days for delivery
of the award through the ordinary mails, or
(2) one working day if the solicitation states
that the contract or notice of award will be
transmitted electronically. (The term work-
ing day excludes weekends and U.S. Federal
holidays.) If, as so computed, the offered de-
livery date is later than the required deliv-
ery date, the offer will be considered non-
responsive and rejected.

(End of clause)

Alternate I (APR 1984). If the delivery
schedule is expressed in terms of spe-
cific calendar dates or specific periods
and is based on an assumed date of
award, the contracting officer may sub-
stitute the following paragraph (b) for
paragraph (b) of the basic clause. The
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time may be expressed by substituting
on or before; during the months  ; or
not sooner than  , or later than  as
headings for the third column of para-
graph (a) of the basic clause.

(b) The delivery dates or specific periods
above are based on the assumption that the
Government will make award by
[Contracting Officer insert date]. Each delivery
date in the delivery schedule above will be
extended by the number of calendar days
after the above date that the contract is in
fact awarded. Attention is directed to the
Contract Award provision of the solicitation
that provides that a written award or accept-
ance of offer mailed or otherwise furnished
to the successful offeror results in a binding
contract. Therefore, the offeror shall com-
pute the time available for performance be-
ginning with the actual date of award, rather
than the date the written notice of award is
received from the Contracting Officer
through the ordinary mails.

Alternate II (APR 1984). If the delivery
schedule is expressed in terms of spe-
cific calendar dates or specific periods
and is based on an assumed date the
contractor receives notice of award,
the contracting officer may substitute
the following paragraph (b) for para-
graph (b) of the basic clause. The time
may be expressed by substituting with-
in days after the date of receipt of a writ-
ten notice of award as the heading of the
third column of paragraph (a) of the
basic clause.

(b) The delivery dates or specific periods
above are based on the assumption that the
successful offeror will receive notice of
award by  [Contracting Officer insert date].
Each delivery date in the delivery schedule
above will be extended by the number of cal-
endar days after the above date that the
Contractor receives notice of award; pro-
vided, that the Contractor promptly ac-
knowledges receipt of notice of award.

Alternate III (APR 1984). If the deliv-
ery schedule is to be based on the ac-
tual date the contractor receives a
written notice of award, the con-
tracting officer may delete paragraph
(b) of the basic clause. The time may
be expressed by substituting within
days after the date of receipt of a written
notice of award as the heading of the

56

48 CFR Ch. 1 (10-1-15 Edition)

third column of paragraph (a) of the
basic clause.

[48 FR 42478, Sept. 19, 1983, as amended at 56
FR 41732, Aug. 22, 1991; 60 FR 34739, July 3,
1995. Redesignated and amended at 60 FR
48251, 48256, Sept. 18, 1995; 62 FR 40238, July
25, 1997]

52.211-10 Commencement, Prosecu-
tion, and Completion of Work.

As prescribed in 11.404(b), insert the
following clause in solicitations and
contracts when a fixed-price construc-
tion contract is contemplated. The
clause may be changed to accommo-
date the issuance of orders under in-
definite-delivery contracts for con-
struction.

COMMENCEMENT, PROSECUTION, AND
COMPLETION OF WORK (APR 1984)

The Contractor shall be required to (a)
commence work under this contract within
__[Contracting Officer insert number] calendar
days after the date the Contractor receives
the notice to proceed, (b) prosecute the work
diligently, and (c) complete the entire work
ready for use not later than  *. The time
stated for completion shall include final
cleanup of the premises.

(End of clause)

*The Contracting Officer shall specify ei-
ther a number of days after the date the con-
tractor receives the notice to proceed, or a
calendar date.

Alternate I (APR 1984). If the comple-
tion date is expressed as a specific cal-
endar date, computed on the basis of
the contractor receiving the notice to
proceed by a certain day, add the fol-
lowing paragraph to the basic clause:

The completion date is based on the as-
sumption that the successful offeror will re-
ceive the notice to proceed by )
[Contracting Officer insert date]. The comple-
tion date will be extended by the number of
calendar days after the above date that the
Contractor receives the notice to proceed,
except to the extent that the delay in
issuance of the notice to proceed results
from the failure of the Contractor to execute
the contract and give the required perform-
ance and payment bonds within the time
specified in the offer.

[48 FR 42478, Sept. 19, 1983. Redesignated and
amended at 60 FR 48251, 48256, Sept. 18, 1995]
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52.211-11 Liquidated Damages—Sup-
plies, Services, or Research and De-
velopment.

As prescribed in 11.503(a), insert the
following clause in solicitations and
contracts:

LIQUIDATED DAMAGES—SUPPLIES, SERVICES,
OR RESEARCH AND DEVELOPMENT (SEP 2000)

(a) If the Contractor fails to deliver the
supplies or perform the services within the
time specified in this contract, the Con-
tractor shall, in place of actual damages, pay
to the Government liquidated damages of
$  per calendar day of delay [Contracting
Officer insert amount].

(b) If the Government terminates this con-
tract in whole or in part under the Default—
Fixed-Price Supply and Service clause, the
Contractor is liable for liquidated damages
accruing until the Government reasonably
obtains delivery or performance of similar
supplies or services. These liquidated dam-
ages are in addition to excess costs of repur-
chase under the Termination clause.

(c) The Contractor will not be charged with
liquidated damages when the delay in deliv-
ery or performance is beyond the control and
without the fault or negligence of the Con-
tractor as defined in the Default—Fixed-
Price Supply and Service clause in this con-
tract.

(End of clause)

[656 FR 46067, July 26, 2000]

52.211-12 Liquidated Damages—Con-
struction.

As prescribed in 11.503(b), insert the
following clause in solicitations and
contracts:

LIQUIDATED DAMAGES—CONSTRUCTION (SEP
2000)

(a) If the Contractor fails to complete the
work within the time specified in the con-
tract, the Contractor shall pay liquidated
damages to the Government in the amount
of [Contracting Officer insert amount] for
each calendar day of delay until the work is
completed or accepted.

(b) If the Government terminates the Con-
tractor’s right to proceed, liquidated dam-
ages will continue to accrue until the work
is completed. These liquidated damages are
in addition to excess costs of repurchase
under the Termination clause.

(End of clause)

[656 FR 46067, July 26, 2000]
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52.211-13 Time Extensions.

As prescribed in 11.503(c), insert the
following clause:

TIME EXTENSIONS (SEP 2000)

Time extensions for contract changes will
depend upon the extent, if any, by which the
changes cause delay in the completion of the
various elements of construction. The
change order granting the time extension
may provide that the contract completion
date will be extended only for those specific
elements related to the changed work and
that the remaining contract completion
dates for all other portions of the work will
not be altered. The change order also may
provide an equitable readjustment of lig-
uidated damages under the new completion
schedule.

(End of clause)

[656 FR 46067, July 26, 2000]

52.211-14 Notice of Priority Rating for
National Defense, Emergency Pre-
paredness, and Energy Program
Use.

As prescribed in 11.604(a), insert the
following provision:

NOTICE OF PRIORITY RATING FOR NATIONAL
DEFENSE, EMERGENCY PREPAREDNESS, AND
ENERGY PROGRAM USE (APR 2008)

Any contract awarded as a result of this
solicitation will be [ ] DX rated order; [ ] DO
rated order certified for national defense,
emergency preparedness, and energy pro-
gram use under the Defense Priorities and
Allocations System (DPAS) (156 CFR 700), and
the Contractor will be required to follow all
of the requirements of this regulation.
[Contracting Officer check appropriate box.]

(End of provision)

[61 FR 19717, May 30, 1986, as amended at 55
FR 38518, Sept. 18, 1990. Redesignated and
amended at 60 FR 48251, 48256, Sept. 18, 1995;
73 FR 21785, Apr. 22, 2008]

52.211-15 Defense Priority and Alloca-
tion Requirements.

As prescribed in 11.604(b), insert the
following clause:

DEFENSE PRIORITY AND ALLOCATION
REQUIREMENTS (APR 2008)

This is a rated order certified for national
defense, emergency preparedness, and energy
program use, and the Contractor shall follow
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all the requirements of the Defense Prior-
ities and Allocations System regulation (156
CFR part 700).

(End of clause)

[61 FR 19717, May 30, 1986, as amended at 55
FR 38518, Sept. 18, 1990. Redesignated and
amended at 60 FR 48251, 48256, Sept. 18, 1995;
73 FR 21785, Apr. 22, 2008]

52.211-16 Variation in Quantity.

As prescribed in 11.703(a), insert the
following clause:

VARIATION IN QUANTITY (APR 1984)

(a) A variation in the quantity of any item
called for by this contract will not be accept-
ed unless the variation has been caused by
conditions of loading, shipping, or packing,
or allowances in manufacturing processes,
and then only to the extent, if any, specified
in paragraph (b) below.

(b) The permissible variation shall be lim-
ited to:

Percent increase [Contracting Officer insert
percentage]
~ Percent decrease [Contracting Officer insert
percentage]

This increase or decrease shall apply to
*

(End of clause)

*Contracting Officer shall insert in
the blank the designation(s) to which
the percentages apply, such as (1) the
total contract quantity, (2) item 1
only, (3) each quantity specified in the
delivery schedule, (4) the total item
quantity for each destination, or (5)
the total quantity of each item with-
out regard to destination.

[48 FR 42478, Sept. 19, 1983. Redesignated and
amended at 60 FR 48251, 48256, Sept. 18, 1995;
64 FR 10538, Mar. 4, 1999]

52.211-17 Delivery of Excess Quan-
tities.

As prescribed in 11.703(b), insert the
following clause:

DELIVERY OF EXCESS QUANTITIES (SEP 1989)

The Contractor is responsible for the deliv-
ery of each item quantity within allowable
variations, if any. If the Contractor delivers
and the Government receives quantities of
any item in excess of the quantity called for
(after considering any allowable variation in
quantity), such excess quantities will be
treated as being delivered for the conven-
ience of the Contractor. The Government
may retain such excess quantities up to $250
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in value without compensating the Con-
tractor therefor, and the Contractor waives
all right, title, or interests therein. Quan-
tities in excess of $250 will, at the option of
the Government, either be returned at the
Contractor’s expense or retained and paid for
by the Government at the contract unit
price.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 54
FR 34757, Aug. 21, 1989. Redesignated and
amended at 60 FR 48251, 48256, Sept. 18, 1995]

52.211-18 Variation
Quantity.

As prescribed in 11.703(c), insert the
following clause in solicitations and
contracts when a fixed-price construc-
tion contract is contemplated that au-
thorizes a variation in the estimated
quantity of unit-priced items:

in Estimated

VARIATION IN ESTIMATED QUANTITY (APR
1984)

If the quantity of a unit-priced item in this
contract is an estimated quantity and the
actual quantity of the unit-priced item var-
ies more than 15 percent above or below the
estimated quantity, an equitable adjustment
in the contract price shall be made upon de-
mand of either party. The equitable adjust-
ment shall be based upon any increase or de-
crease in costs due solely to the variation
above 115 percent or below 85 percent of the
estimated quantity. If the quantity variation
is such as to cause an increase in the time
necessary for completion, the Contractor
may request, in writing, an extension of
time, to be received by the Contracting Offi-
cer within 10 days from the beginning of the
delay, or within such further period as may
be granted by the Contracting Officer before
the date of final settlement of the contract.
Upon the receipt of a written request for an
extension, the Contracting Officer shall as-
certain the facts and make an adjustment
for extending the completion date as, in the
judgement of the Contracting Officer, is jus-
tified.

(End of clause)

[48 FR 42478, Sept. 19, 1983. Redesignated and
amended at 60 FR 48251, 48256, Sept. 18, 1995]

52.212-1 Instructions
Commercial Items.

As prescribed in 12.301(b)(1),
the following provision:

to Offerors—

insert



Federal Acquisition Regulation

INSTRUCTIONS TO OFFERORS—COMMERCIAL
ITEMS (OCT 2015)

(a) North American Industry Classification
System (NAICS) code and small business size
standard. The NAICS code and small business
size standard for this acquisition appear in
Block 10 of the solicitation cover sheet (SF
1449). However, the small business size stand-
ard for a concern which submits an offer in
its own name, but which proposes to furnish
an item which it did not itself manufacture,
is 500 employees.

(b) Submission of offers. Submit signed and
dated offers to the office specified in this so-
licitation at or before the exact time speci-
fied in this solicitation. Offers may be sub-
mitted on the SF 1449, letterhead stationery,
or as otherwise specified in the solicitation.
As a minimum, offers must show—

(1) The solicitation number;

(2) The time specified in the solicitation
for receipt of offers;

(3) The name, address, and telephone num-
ber of the offeror;

(4) 52.204-10, Reporting Executive Com-

pensation and  First-Tier Subcontract
Awards (FEB 2012) (Pub. L. 109-282) (31 U.S.C.
6101 note).

(5) Terms of any express warranty;

(6) Price and any discount terms;

(7)) “Remit to” address, if different than
mailing address;

(8) A completed copy of the representations
and certifications at FAR 52.212-3 (see FAR
52.212-3(b) for those representations and cer-
tifications that the offeror shall complete
electronically);

) Acknowledgment
Amendments;

(10) Past performance information, when
included as an evaluation factor, to include
recent and relevant contracts for the same
or similar items and other references (in-
cluding contract numbers, points of contact
with telephone numbers and other relevant
information); and

(11) If the offer is not submitted on the SF
1449, include a statement specifying the ex-
tent of agreement with all terms, conditions,
and provisions included in the solicitation.
Offers that fail to furnish required represen-
tations or information, or reject the terms
and conditions of the solicitation may be ex-
cluded from consideration.

(c) Period for acceptance of offers. The offer-
or agrees to hold the prices in its offer firm
for 30 calendar days from the date specified
for receipt of offers, unless another time pe-
riod is specified in an addendum to the solic-
itation.

(d) Product samples. When required by the
solicitation, product samples shall be sub-
mitted at or prior to the time specified for
receipt of offers. Unless otherwise specified
in this solicitation, these samples shall be
submitted at no expense to the Government,

of Solicitation
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and returned at the sender’s request and ex-
pense, unless they are destroyed during
preaward testing.

(e) Multiple offers. Offerors are encouraged
to submit multiple offers presenting alter-
native terms and conditions or commercial
items for satisfying the requirements of this
solicitation. Each offer submitted will be
evaluated separately.

(f) Late submissions, modifications, revisions,
and withdrawals of offers. (1) Offerors are re-
sponsible for submitting offers, and any
modifications, revisions, or withdrawals, so
as to reach the Government office designated
in the solicitation by the time specified in
the solicitation. If no time is specified in the
solicitation, the time for receipt is 4:30 p.m.,
local time, for the designated Government
office on the date that offers or revisions are
due.

(2)(1) Any offer, modification, revision, or
withdrawal of an offer received at the Gov-
ernment office designated in the solicitation
after the exact time specified for receipt of
offers is ‘“‘late” and will not be considered
unless it is received before award is made,
the Contracting Officer determines that ac-
cepting the late offer would not unduly delay
the acquisition; and—

(A) If it was transmitted through an elec-
tronic commerce method authorized by the
solicitation, it was received at the initial
point of entry to the Government infrastruc-
ture not later than 5:00 p.m. one working day
prior to the date specified for receipt of of-
fers; or

(B) There is acceptable evidence to estab-
lish that it was received at the Government
installation designated for receipt of offers
and was under the Government’s control
prior to the time set for receipt of offers; or

(C) If this solicitation is a request for pro-
posals, it was the only proposal received.

(ii) However, a late modification of an oth-
erwise successful offer, that makes its terms
more favorable to the Government, will be
considered at any time it is received and
may be accepted.

(3) Acceptable evidence to establish the
time of receipt at the Government installa-
tion includes the time/date stamp of that in-
stallation on the offer wrapper, other docu-
mentary evidence of receipt maintained by
the installation, or oral testimony or state-
ments of Government personnel.

(4) If an emergency or unanticipated event
interrupts normal Government processes so
that offers cannot be received at the Govern-
ment office designated for receipt of offers
by the exact time specified in the solicita-
tion, and urgent Government requirements
preclude amendment of the solicitation or
other notice of an extension of the closing
date, the time specified for receipt of offers
will be deemed to be extended to the same
time of day specified in the solicitation on
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the first work day on which normal Govern-
ment processes resume.

(5) Offers may be withdrawn by written no-
tice received at any time before the exact
time set for receipt of offers. Oral offers in
response to oral solicitations may be with-
drawn orally. If the solicitation authorizes
facsimile offers, offers may be withdrawn via
facsimile received at any time before the
exact time set for receipt of offers, subject to
the conditions specified in the solicitation
concerning facsimile offers. An offer may be
withdrawn in person by an offeror or its au-
thorized representative if, before the exact
time set for receipt of offers, the identity of
the person requesting withdrawal is estab-
lished and the person signs a receipt for the
offer.

(g) Contract award (not applicable to Invita-
tion for Bids). The Government intends to
evaluate offers and award a contract without
discussions with offerors. Therefore, the
offeror’s initial offer should contain the
offeror’s best terms from a price and tech-
nical standpoint. However, the Government
reserves the right to conduct discussions if
later determined by the Contracting Officer
to be necessary. The Government may reject
any or all offers if such action is in the pub-
lic interest; accept other than the lowest
offer; and waive informalities and minor
irregularities in offers received.

(h) Multiple awards. The Government may
accept any item or group of items of an offer,
unless the offeror qualifies the offer by spe-
cific limitations. Unless otherwise provided
in the Schedule, offers may not be submitted
for quantities less than those specified. The
Government reserves the right to make an
award on any item for a quantity less than
the quantity offered, at the unit prices of-
fered, unless the offeror specifies otherwise
in the offer.

(i) Availability of requirements documents
cited in the solicitation. (1)(i) The GSA Index
of Federal Specifications, Standards and
Commercial Item Descriptions, FPMR Part
101-29, and copies of specifications, stand-
ards, and commercial item descriptions cited
in this solicitation may be obtained for a fee
by submitting a request to—GSA Federal
Supply Service Specifications Section, Suite
8100, 470 East L’Enfant Plaza, SW, Wash-
ington, DC 20407, Telephone (202) 619-8925,
Facsimile (202) 619-8978.

(ii) If the General Services Administration,
Department of Agriculture, or Department
of Veterans Affairs issued this solicitation, a
single copy of specifications, standards, and
commercial item descriptions cited in this
solicitation may be obtained free of charge
by submitting a request to the addressee in
paragraph (i)(1)(i) of this provision. Addi-
tional copies will be issued for a fee.

(2) Most unclassified Defense specifications
and standards may be downloaded from the
following ASSIST websites:
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(i) ASSIST (https:/assist.dla.mil/online/start/
)

)

.(ii) Quick Search (http:/quicksearch.dla.mil/

(iii) ASSISTdocs.com (http:/assistdocs.com).
(3) Documents not available from ASSIST
may be ordered from the Department of De-
fense Single Stock Point (DoDSSP) by—

(i) Using the ASSIST Shopping Wizard
(https://assist.dla.mil/wizard/index.cfm);

(ii) Phoning the DoDSSP Customer Service
Desk (215) 697-2179, Mon-Fri, 0730 to 1600 EST;
or

(iii) Ordering from DoDSSP, Building 4,
Section D, 700 Robbins Avenue, Philadelphia,
PA 19111-5094, Telephone (215) 697-2667/2179,
Facsimile (215) 697-1462.

(4) Nongovernment (voluntary) standards
must be obtained from the organization re-
sponsible for their preparation, publication,
or maintenance.

(j) Data Universal Numbering System (DUNS)
Number. (Applies to all offers exceeding
$3,500, and offers of $3,500 or less if the solici-
tation requires the Contractor to be reg-
istered in the System for Award Manage-
ment (SAM) database. The offeror shall
enter, in the block with its name and address
on the cover page of its offer, the annotation
“DUNS” or “DUNS + 4 followed by the
DUNS or DUNS + 4 number that identifies
the offeror’s name and address. The DUNS +
4 is the DUNS number plus a 4-character suf-
fix that may be assigned at the discretion of
the offeror to establish additional SAM
records for identifying alternative Elec-
tronic Funds Transfer (EFT) accounts (see
FAR Subpart 32.11) for the same concern. If
the offeror does not have a DUNS number, it
should contact Dun and Bradstreet directly
to obtain one. An offeror within the United
States may contact Dun and Bradstreet by
calling 1-866-705-5711 or via the internet at
hittp:/fedgov.dnb.com/webform. An offeror lo-
cated outside the United States must con-
tact the local Dun and Bradstreet office for
a DUNS number. The offeror should indicate
that it is an offeror for a Government con-
tract when contacting the local Dun and
Bradstreet office.

(k) System for Award Management. Unless
exempted by an addendum to this solicita-
tion, by submission of an offer, the offeror
acknowledges the requirement that a pro-
spective awardee shall be registered in the
SAM database prior to award, during per-
formance and through final payment of any
contract resulting from this solicitation. If
the Offeror does not become registered in the
SAM database in the time prescribed by the
Contracting Officer, the Contracting Officer
will proceed to award to the next otherwise
successful registered Offeror. Offerors may
obtain information on registration and an-
nual confirmation requirements via the SAM
database accessed through hittps://
www.acquisition.gov.
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(1) Debriefing. If a post-award debriefing is
given to requesting offerors, the Government
shall disclose the following information, if
applicable:

(1) The agency’s evaluation of the signifi-
cant weak or deficient factors in the de-
briefed offeror’s offer.

(2) The overall evaluated cost or price and
technical rating of the successful and the de-
briefed offeror and past performance infor-
mation on the debriefed offeror.

(3) The overall ranking of all offerors,
when any ranking was developed by the
agency during source selection.

(4) A summary of the rationale for award;

(5) For acquisitions of commercial items,
the make and model of the item to be deliv-
ered by the successful offeror.

(6) Reasonable responses to relevant ques-
tions posed by the debriefed offeror as to
whether source-selection procedures set
forth in the solicitation, applicable regula-
tions, and other applicable authorities were
followed by the agency.

(End of provision)

[60 FR 48251, Sept. 18, 1995]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §52.212-1, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

52.212-2 Evaluation—Commercial
Items.

As prescribed in 12.301(c), the Con-
tracting Officer may insert a provision
substantially as follows:

EVALUATION—COMMERCIAL ITEMS (OCT 2014)

(a) The Government will award a contract
resulting from this solicitation to the re-
sponsible offeror whose offer conforming to
the solicitation will be most advantageous to
the Government, price and other factors con-
sidered. The following factors shall be used
to evaluate offers:

(Contracting Officer shall insert the sig-
nificant evaluation factors, such as (i) tech-
nical capability of the item offered to meet
the Government requirement; (ii) price; (iii)
past performance (see FAR 15.304); and in-
clude them in the relative order of impor-
tance of the evaluation factors, such as in
descending order of importance.)

Technical and past performance, when
combined, are ~__ (Contracting Officer
state, in accordance with FAR 15.304, the rel-
ative importance of all other evaluation fac-
tors, when combined, when compared to
price.)
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(b) Options. The Government will evaluate
offers for award purposes by adding the total
price for all options to the total price for the
basic requirement. The Government may de-
termine that an offer is unacceptable if the
option prices are significantly unbalanced.
Evaluation of options shall not obligate the
Government to exercise the option(s).

(c) A written notice of award or acceptance
of an offer, mailed or otherwise furnished to
the successful offeror within the time for ac-
ceptance specified in the offer, shall result in
a binding contract without further action by
either party. Before the offer’s specified ex-
piration time, the Government may accept
an offer (or part of an offer), whether or not
there are negotiations after its receipt, un-
less a written notice of withdrawal is re-
ceived before award.

(End of provision)

[60 FR 48252, Sept. 18, 1995, as amended at 62
FR 51271, Sept. 30, 1997; 63 FR 36124, July 1,
1998; 79 FR 61751, Oct. 14, 2014]

52.212-3 Offeror Representations and
Certifications—Commercial Items.

As prescribed in 12.301(b)(2), insert
the following provision:

OFFEROR REPRESENTATIONS AND CERTIFI-
CATIONS—COMMERCIAL ITEMS (OCT 2015)

The Offeror shall complete only paragraph
(b) of this provision if the Offeror has com-
pleted the annual representations and cer-
tification electronically via the System for
Award Management (SAM) Web site accessed
through http:/www.acquisition.gov. If the Of-
feror has not completed the annual represen-
tations and certifications electronically, the
Offeror shall complete only paragraphs (c)
through (p) of this provision.

(a) Definitions. As used in this provision—

Economically disadvantaged women-owned
small business (EDWOSB) concern means a
small business concern that is at least 51
percent directly and unconditionally owned
by, and the management and daily business
operations of which are controlled by, one or
more women who are citizens of the United
States and who are economically disadvan-
taged in accordance with 13 CFR part 127. It
automatically qualifies as a women-owned
small business eligible under the WOSB Pro-
gram.

Forced or indentured child labor means all
work or service—

(1) Exacted from any person under the age
of 18 under the menace of any penalty for its
nonperformance and for which the worker
does not offer himself voluntarily; or

(2) Performed by any person under the age
of 18 pursuant to a contract the enforcement
of which can be accomplished by process or
penalties.
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Highest-level owner means the entity that
owns or controls an immediate owner of the
offeror, or that owns or controls one or more
entities that control an immediate owner of
the offeror. No entity owns or exercises con-
trol of the highest level owner.

Immediate owner means an entity, other
than the offeror, that has direct control of
the offeror. Indicators of control include, but
are not limited to, one or more of the fol-
lowing: Ownership or interlocking manage-
ment, identity of interests among family
members, shared facilities and equipment,
and the common use of employees.

Inverted domestic corporation means a for-
eign incorporated entity that meets the defi-
nition of an inverted domestic corporation
under 6 U.S.C. 395(b), applied in accordance
with the rules and definitions of 6 U.S.C.
395(c).

Manufactured end product means any end
product in product and service codes (PSCs)
1000-9999, except—

(1) PSC 5510, Lumber and Related Basic
Wood Materials;

(2) Product or Service Group (PSG) 87, Ag-
ricultural Supplies;

(3) PSG 88, Live Animals;

(4) PSG 89, Subsistence;

(5) PSC 9410, Crude Grades of Plant Mate-
rials;

(6) PSC 9430, Miscellaneous Crude Animal
Products, Inedible;

(7)) PSC 9440, Miscellaneous Crude Agricul-
tural and Forestry Products;

(8) PSC 9610, Ores;

(9) PSC 9620, Minerals, Natural and Syn-
thetic; and

(10) PSC 9630, Additive Metal Materials.

Place of manufacture means the place where
an end product is assembled out of compo-
nents, or otherwise made or processed from
raw materials into the finished product that
is to be provided to the Government. If a
product is disassembled and reassembled, the
place of reassembly is not the place of manu-
facture.

Restricted business operations means busi-
ness operations in Sudan that include power
production activities, mineral extraction ac-
tivities, oil-related activities, or the produc-
tion of military equipment, as those terms
are defined in the Sudan Accountability and
Divestment Act of 2007 (Pub. L. 110-174). Re-
stricted business operations do not include
business operations that the person (as that
term is defined in Section 2 of the Sudan Ac-
countability and Divestment Act of 2007)
conducting the business can demonstrate—

(1) Are conducted under contract directly
and exclusively with the regional govern-
ment of southern Sudan;

(2) Are conducted pursuant to specific au-
thorization from the Office of Foreign Assets
Control in the Department of the Treasury,
or are expressly exempted under Federal law
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from the requirement to be conducted under
such authorization;

(3) Consist of providing goods or services to
marginalized populations of Sudan;

(4) Consist of providing goods or services to
an internationally recognized peacekeeping
force or humanitarian organization;

(5) Consist of providing goods or services
that are used only to promote health or edu-
cation; or

(6) Have been voluntarily suspended.

Sensitive technology—

(1) Means hardware, software, tele-
communications equipment, or any other
technology that is to be used specifically—

(i) To restrict the free flow of unbiased in-
formation in Iran; or

(ii) To disrupt, monitor, or otherwise re-
strict speech of the people of Iran; and

(2) Does not include information or infor-
mational materials the export of which the
President does not have the authority to reg-
ulate or prohibit pursuant to section 203(b)(3)
of the International Emergency Economic
Powers Act (50 U.S.C. 1702(b)(3)).

Service-disabled veteran-owned small business
concern—

(1) Means a small business concern—

(i) Not less than 51 percent of which is
owned by one or more service—disabled vet-
erans or, in the case of any publicly owned
business, not less than 51 percent of the
stock of which is owned by one or more serv-
ice-disabled veterans; and

(ii) The management and daily business op-
erations of which are controlled by one or
more service-disabled veterans or, in the
case of a service-disabled veteran with per-
manent and severe disability, the spouse or
permanent caregiver of such veteran.

(2) Service-disabled veteran means a veteran,
as defined in 38 U.S.C. 101(2), with a dis-
ability that is service-connected, as defined
in 38 U.S.C. 101(16).

Small business concern means a concern, in-
cluding its affiliates, that is independently
owned and operated, not dominant in the
field of operation in which it is bidding on
Government contracts, and qualified as a
small business under the criteria in 13 CFR
Part 121 and size standards in this solicita-
tion.

Small disadvantaged business concern, con-
sistent with 13 CFR 124.1002, means a small
business concern under the size standard ap-
plicable to the acquisition, that—

(1) Is at least 51 percent unconditionally
and directly owned (as defined at 13 CFR
124.105) by—

(i) One or more socially disadvantaged (as
defined at 13 CFR 124.103) and economically
disadvantaged (as defined at 13 CFR 124.104)
individuals who are citizens of the United
States; and

(ii) Each individual claiming economic dis-
advantage has a net worth not exceeding
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$750,000 after taking into account the appli-
cable exclusions set forth at 13 CFR
124.104(c)(2); and

(2) The management and daily business op-
erations of which are controlled (as defined
at 13.CFR 124.106) by individuals, who meet
the criteria in paragraphs (1)(i) and (ii) of
this definition.

Subsidiary means an entity in which more
than 50 percent of the entity is owned—

(1) Directly by a parent corporation; or

(2) Through another subsidiary of a parent
corporation.

Veteran-owned small business concern means
a small business concern—

(1) Not less than 51 percent of which is
owned by one or more veterans (as defined at
38 U.S.C. 101(2)) or, in the case of any pub-
licly owned business, not less than 51 percent
of the stock of which is owned by one or
more veterans; and

(2) The management and daily business op-
erations of which are controlled by one or
more veterans.

Women-owned business concern means a con-
cern which is at least 51 percent owned by
one or more women; or in the case of any
publicly owned business, at least 51 percent
of its stock is owned by one or more women;
and whose management and daily business
operations are controlled by one or more
women.

Women-owned small business concern means
a small business concern—

(1) That is at least 51 percent owned by one
or more women; or, in the case of any pub-
licly owned business, at least 51 percent of
the stock of which is owned by one or more
women; and

(2) Whose management and daily business
operations are controlled by one or more
women.

Women-owned small business (WOSB) concern
eligible under the WOSB Program (in accord-
ance with 13 CFR part 127), means a small
business concern that is at least 51 percent
directly and unconditionally owned by, and
the management and daily business oper-
ations of which are controlled by, one or
more women who are citizens of the United
States.

(b)(1) Annual Representations and Certifi-
cations. Any changes provided by the offeror
in paragraph (b)(2) of this provision do not
automatically change the representations
and certifications posted on the SAM
website.

(2) The offeror has completed the annual
representations and certifications electroni-
cally via the SAM website accessed through
hitp://www.acquisition.gov. After reviewing
the SAM database information, the offeror
verifies by submission of this offer that the
representations and certifications currently
posted electronically at FAR 52.212-3, Offeror
Representations and Certifications—Com-
mercial Items, have been entered or updated
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in the last 12 months, are current, accurate,
complete, and applicable to this solicitation
(including the business size standard applica-
ble to the NAICS code referenced for this so-
licitation), as of the date of this offer and are
incorporated in this offer by reference (see
FAR 4.1201), except for paragraphs

[Offeror to identify the applicable paragraphs
at (c) through (p) of this provision that the of-
feror has completed for the purposes of this so-
licitation only, if any.

These amended representation(s) and/or cer-
tification(s) are also incorporated in this offer
and are current, accurate, and complete as of
the date of this offer.

Any changes provided by the offeror are ap-
plicable to this solicitation only, and do not re-
sult in an update to the representations and cer-
tifications posted electronically on SAM.]

(c) Offerors must complete the following
representations when the resulting contract
will be performed in the United States or its
outlying areas. Check all that apply.

(1) Small business concern. The offeror rep-
resents as part of its offer that it (J is, OJ is
not a small business concern.

(2) Veteran-owned small business concern.
[Complete only if the offeror represented itself
as a small business concern in paragraph (c)(1)
of this provision.] The offeror represents as
part of its offer that it O is, (0 is not a vet-
eran-owned small business concern.

(3) Service-disabled veteran-owned small busi-
ness concern. [Complete only if the offeror rep-
resented itself as a veteran-owned small busi-
ness concern in paragraph (c)(2) of this provi-
sion.] The offeror represents as part of its
offer that it OJ is, (J is not a service-disabled
veteran-owned small business concern.

(4) Small disadvantaged business concern.
[Complete only if the offeror represented itself as
a small business concern in paragraph (c)(1) of
this provision.] The offeror represents that it
O1is, Ois not a small disadvantaged business
concern as defined in 13 CFR 124.1002.

(5) Women-owned small business concern.
[Complete only if the offeror represented itself as
a small business concern in paragraph (c)(1) of
this provision.] The offeror represents that it
[ 1is, [Jis not a women-owned small business
concern.

(6) WOSB concern eligible under the WOSB
Program. [Complete only if the offeror rep-
resented itself as a women-owned small business
concern in paragraph (c)(5) of this provision.]
The offeror represents that—

(i) It O 1is, Jis not a WOSB concern eligible
under the WOSB Program, has provided all
the required documents to the WOSB Reposi-
tory, and no change in circumstances or ad-
verse decisions have been issued that affects
its eligibility; and

(ii) It O is, J is not a joint venture that
complies with the requirements of 13 CFR
part 127, and the representation in paragraph
(c)(6)(i) of this provision is accurate for each



52.212-3

WOSB concern eligible under the WOSB Pro-
gram participating in the joint venture. [The
offeror shall enter the name or names of the
WOSB concern eligible under the WOSB Pro-
gram and other small businesses that are par-
ticipating in the joint venture:
.] Each WOSB concern eligi-
ble under the WOSB Program participating
in the joint venture shall submit a separate
signed copy of the WOSB representation.

(7) Economically disadvantaged women-
owned small business (EDWOSB) concern.
[Complete only if the offeror represented itself
as a WOSB concern eligible under the WOSB
Program in (c)(6) of this provision.] The offeror
represents that—

(i) It O is, O is not an EDWOSB concern,
has provided all the required documents to
the WOSB Repository, and no change in cir-
cumstances or adverse decisions have been
issued that affects its eligibility; and

(ii) It O is, J is not a joint venture that
complies with the requirements of 13 CFR
part 127, and the representation in paragraph
(c)(T)(@) of this provision is accurate for each
EDWOSB concern participating in the joint
venture. [The offeror shall enter the name or
names of the EDWOSB concern and other small
businesses that are participating in the joint
venture: .] Each EDWOSB con-
cern participating in the joint venture shall
submit a separate signed copy of the
EDWOSB representation.

NOTE TO PARAGRAPHS (c)(8) AND (9): Com-
plete paragraphs (¢)(8) and (9) only if this so-
licitation is expected to exceed the sim-
plified acquisition threshold.

(8) Women-owned business concern (other
than small business concern). [Complete only if
the offeror is a women-owned business concern
and did not represent itself as a small business
concern in paragraph (c)(1) of this provision.]
The offeror represents that it (J is, a women-
owned business concern.

(9) Tie bid priority for labor surplus area con-
cerns. If this is an invitation for bid, small
business offerors may identify the labor sur-
plus areas in which costs to be incurred on
account of manufacturing or production (by
offeror or first-tier subcontractors) amount
to more than 50 percent of the contract
price:

(10) HUBZone small business concern. [Com-
plete only if the offeror represented itself as
a small business concern in paragraph (c)(1)
of this provision.] The offeror represents, as
part of its offer, that—

(i) It O is, (0 is not a HUBZone small busi-
ness concern listed, on the date of this rep-
resentation, on the List of Qualified
HUBZone Small Business Concerns main-
tained by the Small Business Administra-
tion, and no material changes in ownership
and control, principal office, or HUBZone
employee percentage have occurred since it
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was certified in accordance with 13 CFR Part
126; and

(ii) It O is, O is not a HUBZone joint ven-
ture that complies with the requirements of
13 CFR Part 126, and the representation in
paragraph (c¢)(10)(i) of this provision is accu-
rate for each HUBZone small business con-
cern participating in the HUBZone joint ven-
ture. [The offeror shall enter the names of each
of the HUBZone small business concerns partici-
pating in the HUBZone joint venture: .]
Each HUBZone small business concern par-
ticipating in the HUBZone joint venture
shall submit a separate signed copy of the
HUBZone representation.

(d) Representations required to implement
provisions of Executive Order 11246—

(1) Previous contracts and compliance. The
offeror represents that—

(i) It (0 has, [J has not participated in a pre-
vious contract or subcontract subject to the
Equal Opportunity clause of this solicita-
tion; and

(ii) It O has, [J has not filed all required
compliance reports.

(2) Affirmative Action Compliance. The of-
feror represents that—

(i) It O has developed and has on file, [J
has not developed and does not have on file,
at each establishment, affirmative action
programs required by rules and regulations
of the Secretary of Labor (41 CFR parts 60-1
and 60-2), or

(ii) It [J has not previously had contracts
subject to the written affirmative action
programs requirement of the rules and regu-
lations of the Secretary of Labor.

(e) Certification Regarding Payments to Influ-
ence Federal Transactions (31 U.S.C. 1352). (Ap-
plies only if the contract is expected to ex-
ceed $150,000.) By submission of its offer, the
offeror certifies to the best of its knowledge
and belief that no Federal appropriated funds
have been paid or will be paid to any person
for influencing or attempting to influence an
officer or employee of any agency, a Member
of Congress, an officer or employee of Con-
gress or an employee of a Member of Con-
gress on his or her behalf in connection with
the award of any resultant contract. If any
registrants under the Lobbying Disclosure
Act of 1995 have made a lobbying contact on
behalf of the offeror with respect to this con-
tract, the offeror shall complete and submit,
with its offer, OMB Standard Form LLL,
Disclosure of Lobbying Activities, to provide
the name of the registrants. The offeror need
not report regularly employed officers or
employees of the offeror to whom payments
of reasonable compensation were made.

(f) Buy American Certificate. (Applies only if
the clause at Federal Acquisition Regulation
(FAR) 52.225-1, Buy American—Supplies, is
included in this solicitation.)

(1) The offeror certifies that each end prod-
uct, except those listed in paragraph (f)(2) of
this provision, is a domestic end product and



Federal Acquisition Regulation

that for other than COTS items, the offeror
has considered components of unknown ori-
gin to have been mined, produced, or manu-
factured outside the United States. The of-
feror shall list as foreign end products those
end products manufactured in the United
States that do not qualify as domestic end
products, i.e., an end product that is not a
COTS item and does not meet the component
test in paragraph (2) of the definition of ‘‘do-
mestic end product.” The terms ‘‘commer-
cially available off-the-shelf (COTS) item,”
‘‘component,” ‘“‘domestic end product,” ‘‘end
product,” ‘‘foreign end product,” and
‘“United States” are defined in the clause of
this solicitation entitled ‘“‘Buy American—
Supplies.”
(2) Foreign End Products:
Line Item No.:

Country of Origin:

(List as necessary)

(3) The Government will evaluate offers in
accordance with the policies and procedures
of FAR Part 25.

(g)(1) Buy American—Free Trade Agree-
ments—Israeli Trade Act Certificate. (Applies
only if the clause at FAR 52.225-3, Buy Amer-
ican—Free Trade Agreements—Israeli Trade
Act, is included in this solicitation.)

(i) The offeror certifies that each end prod-
uct, except those listed in paragraph (g)(1)(ii)
or (g)(1)(iii) of this provision, is a domestic
end product and that for other than COTS
items, the offeror has considered components
of unknown origin to have been mined, pro-
duced, or manufactured outside the United
States. The terms ‘““Bahrainian, Moroccan,
Omani, Panamanian, or Peruvian end prod-
uct,” ‘“‘commercially available off-the-shelf
(COTS) item,” ‘‘component,” ‘‘domestic end
product,” ‘“‘end product,” ‘‘foreign end prod-
uct,” ‘“‘Free Trade Agreement country,”
“Free Trade Agreement country end prod-
uct,” ‘“‘Israeli end product,” and ‘‘United
States’ are defined in the clause of this so-
licitation entitled “Buy American—Free
Trade Agreements—Israeli Trade Act.”

(ii) The offeror certifies that the following
supplies are Free Trade Agreement country
end products (other than Bahrainian, Moroc-
can, Omani, Panamanian, or Peruvian end
products) or Israeli end products as defined
in the clause of this solicitation entitled
“Buy American—Free Trade Agreements—
Israeli Trade Act”

Free Trade Agreement Country End Prod-
ucts (Other than Bahrainian, Moroccan,
Omani, Panamanian, or Peruvian End Prod-
ucts) or Israeli End Products:
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(iii) The offeror shall list those supplies
that are foreign end products (other than
those listed in paragraph (g)(1)(ii) of this
provision) as defined in the clause of this so-
licitation entitled ‘“Buy American—Free
Trade Agreements—Israeli Trade Act.” The
offeror shall list as other foreign end prod-
ucts those end products manufactured in the
United States that do not qualify as domes-
tic end products, i.e., an end product that is
not a COTS item and does not meet the com-
ponent test in paragraph (2) of the definition
of ““domestic end product.”

Other Foreign End Products

Line Item No.:
Country of Origin:

(List as necessary)

(iv) The Government will evaluate offers in
accordance with the policies and procedures
of FAR Part 25.

(2) Buy American—Free Trade Agreements—
Israeli Trade Act Certificate, Alternate I. If Al-
ternate I to the clause at FAR 52.225-3 is in-
cluded in this solicitation, substitute the fol-
lowing paragraph (g)(1)(ii) for paragraph
(2)(1)(ii) of the basic provision:

(2)(1)(ii) The offeror certifies that the fol-
lowing supplies are Canadian end products as
defined in the clause of this solicitation enti-
tled ‘“Buy American—Free Trade Agree-
ments—Israeli Trade Act’’:

Canadian End Products:

Line Item No.

$(List as necessary)

(3) Buy American—Free Trade Agreements—
Israeli Trade Act Certificate, Alternate II. If Al-
ternate II to the clause at FAR 52.225-3 is in-
cluded in this solicitation, substitute the fol-
lowing paragraph (g)(1)(ii) for paragraph
(2)(1)(ii) of the basic provision:

(2)(1)(ii) The offeror certifies that the fol-
lowing supplies are Canadian end products or
Israeli end products as defined in the clause
of this solicitation entitled ‘“‘Buy American—
Free Trade Agreements—Israeli Trade Act’’:

Canadian or Israeli End Products:

Line Item No.

Country of Origin

[List as necessary]
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$(List as necessary)

(g)(4) Buy American—Free Trade Agree-
ments—Israeli Trade Act Certificate, Alternate
III. If Alternate III to the clause at FAR
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52.225-3 is included in this solicitation, sub-
stitute the following paragraph (g)(1)(ii) for
paragraph (g)(1)(ii) of the basic provision:

(g)(1)(ii) The offeror certifies that the fol-
lowing supplies are Free Trade Agreement
country end products (other than
Bahrainian, Korean, Moroccan, Omani, Pan-
amanian, or Peruvian end products) or
Israeli end products as defined in the clause
of this solicitation entitled ‘‘Buy American—
Free Trade Agreements—Israeli Trade Act’:

Free Trade Agreement Country End Prod-
ucts (Other than Bahrainian, Korean, Moroc-
can, Omani, Panamanian, or Peruvian End
Products) or Israeli End Products:

[List as necessary]

(5) Trade Agreements Certificate. (Applies
only if the clause at FAR 52.225-5, Trade
Agreements, is included in this solicitation.)

(i) The offeror certifies that each end prod-
uct, except those listed in paragraph (g)(5)(ii)
of this provision, is a U.S.-made or des-
ignated country end product, as defined in
the clause of this solicitation entitled
“Trade Agreements’.

(ii) The offeror shall list as other end prod-
ucts those end products that are not U.S.-
made or designated country end products.

Other End Products:

[List as necessary]

(iii) The Government will evaluate offers
in accordance with the policies and proce-
dures of FAR Part 25. For line items covered
by the WTO GPA, the Government will
evaluate offers of U.S.-made or designated
country end products without regard to the
restrictions of the Buy American statute.
The Government will consider for award only
offers of U.S.-made or designated country
end products unless the Contracting Officer
determines that there are no offers for such
products or that the offers for such products
are insufficient to fulfill the requirements of
the solicitation.

(h) Certification Regarding Responsibility
Matters (Executive Order 12689). (Applies only
if the contract value is expected to exceed
the simplified acquisition threshold.) The of-
feror certifies, to the best of its knowledge
and belief, that the offeror and/or any of its
principals—

(1) O Are, [0 are not presently debarred,
suspended, proposed for debarment, or de-
clared ineligible for the award of contracts
by any Federal agency;
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(2) 0 Have, [J have not, within a three-year
period preceding this offer, been convicted of
or had a civil judgment rendered against
them for: Commission of fraud or a criminal
offense in connection with obtaining, at-
tempting to obtain, or performing a Federal,
state or local government contract or sub-
contract; violation of Federal or state anti-
trust statutes relating to the submission of
offers; or Commission of embezzlement,
theft, forgery, bribery, falsification or de-
struction of records, making false state-
ments, tax evasion, violating Federal crimi-
nal tax laws, or receiving stolen property,

(3) [0 Are, [] are not presently indicted for,
or otherwise criminally or civilly charged by
a Government entity with, commission of
any of these offenses enumerated in para-
graph (h)(2) of this clause; and

(i) Certification Regarding Knowledge of
Child Labor for Listed End Products (Executive
Order 13126). [The Contracting Officer must list
in paragraph (i)(1) any end products being ac-
quired under this solicitation that are included
in the List of Products Requiring Contractor
Certification as to Forced or Indentured Child
Labor, unless excluded at 22.1503(b).]

(1) Listed end products.

Listed End Product

Listed Countries of Origin

(2) Certification. [If the Contracting Officer
has identified end products and countries of ori-
gin in paragraph (i)(1) of this provision, then
the offeror must certify to either (i)(2)(i) or
(i)(2)(ii) by checking the appropriate block.]

[0 (i) The offeror will not supply any end
product listed in paragraph (i)(1) of this pro-
vision that was mined, produced, or manu-
factured in the corresponding country as
listed for that product.

O (i) The offeror may supply an end prod-
uct listed in paragraph (i)(1) of this provision
that was mined, produced, or manufactured
in the corresponding country as listed for
that product. The offeror certifies that it has
made a good faith effort to determine wheth-
er forced or indentured child labor was used
to mine, produce, or manufacture any such
end product furnished under this contract.
On the basis of those efforts, the offeror cer-
tifies that it is not aware of any such use of
child labor.

(4) Have,[J have not, within a three-year
period preceding this offer, been notified of
any delinquent Federal taxes in an amount
that exceeds $3,500 for which the liability re-
mains unsatisfied.

(i) Taxes are considered delinquent if both
of the following criteria apply:
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(A) The tax liability is finally determined.
The liability is finally determined if it has
been assessed. A liability is not finally deter-
mined if there is a pending administrative or
judicial challenge. In the case of a judicial
challenge to the liability, the liability is not
finally determined until all judicial appeal
rights have been exhausted.

(B) The taxpayer is delinquent in making
payment. A taxpayer is delinquent if the tax-
payer has failed to pay the tax liability when
full payment was due and required. A tax-
payer is not delinquent in cases where en-
forced collection action is precluded.

(ii) Examples. (A) The taxpayer has received
a statutory notice of deficiency, under I.R.C.
§6212, which entitles the taxpayer to seek
Tax Court review of a proposed tax defi-
ciency. This is not a delinquent tax because
it is not a final tax liability. Should the tax-
payer seek Tax Court review, this will not be
a final tax liability until the taxpayer has
exercised all judicial appeal rights.

(B) The IRS has filed a notice of Federal
tax lien with respect to an assessed tax li-
ability, and the taxpayer has been issued a
notice under I.R.C. §6320 entitling the tax-
payer to request a hearing with the IRS Of-
fice of Appeals contesting the lien filing, and
to further appeal to the Tax Court if the IRS
determines to sustain the lien filing. In the
course of the hearing, the taxpayer is enti-
tled to contest the underlying tax liability
because the taxpayer has had no prior oppor-
tunity to contest the liability. This is not a
delinquent tax because it is not a final tax li-
ability. Should the taxpayer seek tax court
review, this will not be a final tax liability
until the taxpayer has exercised all judicial
appeal rights.

(C) The taxpayer has entered into an in-
stallment agreement pursuant to I.R.C.
§6159. The taxpayer is making timely pay-
ments and is in full compliance with the
agreement terms. The taxpayer is not delin-
quent because the taxpayer is not currently
required to make full payment.

(D) The taxpayer has filed for bankruptcy
protection. The taxpayer is not delinquent
because enforced collection action is stayed
under 11 U.S.C. 362 (the Bankruptcy Code).

(i) Certification Regarding Knowledge of
Child Labor for Listed End Products (Executive
Order 13126). [The Contracting Officer must list
in paragraph (i)(1) any end products being ac-
quired under this solicitation that are included
in the List of Products Requiring Contractor
Certification as to Forced or Indentured Child
Labor, unless excluded at 22.1503(b).]

(1) Listed end products.

Listed End Product
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Listed Countries of Origin

(2) Certification. [If the Contracting Officer
has identified end products and countries of ori-
gin in paragraph (i)(1) of this provision, then
the offeror must certify to either (i)(2)(i) or
(i)(2)(ii) by checking the appropriate block.]

[ (i) The offeror will not supply any end
product listed in paragraph (i)(1) of this pro-
vision that was mined, produced, or manu-
factured in the corresponding country as
listed for that product.

[0 (ii) The offeror may supply an end prod-
uct listed in paragraph (i)(1) of this provision
that was mined, produced, or manufactured
in the corresponding country as listed for
that product. The offeror certifies that it has
made a good faith effort to determine wheth-
er forced or indentured child labor was used
to mine, produce, or manufacture any such
end product furnished under this contract.
On the basis of those efforts, the offeror cer-
tifies that it is not aware of any such use of
child labor.

(j) Place of manufacture. (Does not apply
unless the solicitation is predominantly for
the acquisition of manufactured end prod-
ucts.) For statistical purposes only, the of-
feror shall indicate whether the place of
manufacture of the end products it expects
to provide in response to this solicitation is
predominantly—

(1) O In the United States (Check this box
if the total anticipated price of offered end
products manufactured in the United States
exceeds the total anticipated price of offered
end products manufactured outside the
United States); or

(2) O Outside the United States.

(k) Certificates regarding exemptions from the
application of the Service Contract Labor
Standards. (Certification by the offeror as to
its compliance with respect to the contract
also constitutes its certification as to com-
pliance by its subcontractor if it sub-
contracts out the exempt services.) [The con-
tracting officer is to check a box to indicate if
paragraph (k)(1) or (k)(2) applies.]

()OO Maintenance, calibration, or repair of
certain equipment as described in FAR
22.1003-4(c)(1). The offeror [] does [] does not
certify that—

(i) The items of equipment to be serviced
under this contract are used regularly for
other than Governmental purposes and are
sold or traded by the offeror (or subcon-
tractor in the case of an exempt subcontract)
in substantial quantities to the general pub-
lic in the course of normal business oper-
ations;

(ii) The services will be furnished at prices
which are, or are based on, established cata-
log or market prices (see FAR 22.1003-
4(c)(2)(ii)) for the maintenance, calibration,
or repair of such equipment; and
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(iii) The compensation (wage and fringe
benefits) plan for all service employees per-
forming work under the contract will be the
same as that used for these employees and
equivalent employees servicing the same
equipment of commercial customers.

(2)J Certain services as described in FAR
22.1003-4(d)(1). The offeror [J does [] does not
certify that—

(i) The services under the contract are of-
fered and sold regularly to non-Govern-
mental customers, and are provided by the
offeror (or subcontractor in the case of an
exempt subcontract) to the general public in
substantial quantities in the course of nor-
mal business operations;

(ii) The contract services will be furnished
at prices that are, or are based on, estab-
lished catalog or market prices (see FAR
22.1003-4(d)(2)(1ii));

(iii) Each service employee who will per-
form the services under the contract will
spend only a small portion of his or her time
(a monthly average of less than 20 percent of
the available hours on an annualized basis,
or less than 20 percent of available hours
during the contract period if the contract pe-
riod is less than a month) servicing the Gov-
ernment contract; and

(iv) The compensation (wage and fringe
benefits) plan for all service employees per-
forming work under the contract is the same
as that used for these employees and equiva-
lent employees servicing commercial cus-
tomers.

(3) If paragraph (k)(1) or (k)(2) of this
clause applies—

(i) If the offeror does not certify to the
conditions in paragraph (k)(1) or (k)(2) and
the Contracting Officer did not attach a
Service Contract Labor Standards wage de-
termination to the solicitation, the offeror
shall notify the Contracting Officer as soon
as possible; and

(ii) The Contracting Officer may not make
an award to the offeror if the offeror fails to
execute the certification in paragraph (k)(1)
or (k)(2) of this clause or to contact the Con-
tracting Officer as required in paragraph
(k)(3)(i) of this clause.

(1) Taxpayer Identification Number (TIN) (26
U.S.C. 6109, 31 U.S.C. 7701). (Not applicable if
the offeror is required to provide this infor-
mation to the SAM database to be eligible
for award.)

(1) All offerors must submit the informa-
tion required in paragraphs (1)(3) through
(1)(6) of this provision to comply with debt
collection requirements of 31 U.S.C. 7701(c)
and 3325(d), reporting requirements of 26
U.S.C. 6041, 6041A, and 6050M, and imple-
menting regulations issued by the Internal
Revenue Service (IRS).

(2) The TIN may be used by the Govern-
ment to collect and report on any delinquent
amounts arising out of the offeror’s relation-
ship with the Government (31 TU.S.C.
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7701(c)(3)). If the resulting contract is subject
to the payment reporting requirements de-
scribed in FAR 4.904, the TIN provided here-
under may be matched with IRS records to
verify the accuracy of the offeror’s TIN.

(8) Taxpayer Identification Number (TIN).

O TIN: .

[0 TIN has been applied for.

[0 TIN is not required because:

O Offeror is a nonresident alien, foreign
corporation, or foreign partnership that does
not have income effectively connected with
the conduct of a trade or business in the
United States and does not have an office or
place of business or a fiscal paying agent in
the United States;

[0 Offeror is an agency or instrumentality
of a foreign government;

[0 Offeror is an agency or instrumentality
of the Federal Government.

(4) Type of organization.

[ Sole proprietorship;

[0 Partnership;

[ Corporate entity (not tax-exempt);

[0 Corporate entity (tax-exempt);

O Government entity (Federal, State, or
local);

O Foreign government;

[0 International organization per 26 CFR
1.6049-4;

[0 Other .

(5) Common parent.

[0 Offeror is not owned or controlled by a
common parent;

0 Name and TIN of common parent:

Name .

TIN .

(m) Restricted business operations in Sudan.
By submission of its offer, the offeror cer-
tifies that the offeror does not conduct any
restricted business operations in Sudan.

(n) Prohibition on Contracting with Inverted
Domestic Corporations. (1) Government agen-
cies are not permitted to use appropriated
(or otherwise made available) funds for con-
tracts with either an inverted domestic cor-
poration, or a subsidiary of an inverted do-
mestic corporation, unless the exception at
9.108-2(b) applies or the requirement is
waived in accordance with the procedures at
9.108-4.

(2) Representation. By submission of its
offer, the offeror represents that—

(i) It is not an inverted domestic corpora-
tion; and

(ii) It is not a subsidiary of an inverted do-
mestic corporation.

(0) Prohibition on contracting with entities
engaging in certain activities or transactions re-
lating to Iran. (1) The offeror shall email
questions concerning sensitive technology to
the Department of State at
CISADAlO6@state.gov.

(2) Representation and certifications. Unless
a waiver is granted or an exception applies
as provided in paragraph (0)(3) of this provi-
sion, by submission of its offer, the offeror—
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(i) Represents, to the best of its knowledge
and belief, that the offeror does not export
any sensitive technology to the government
of Iran or any entities or individuals owned
or controlled by, or acting on behalf or at
the direction of, the government of Iran;

(ii) Certifies that the offeror, or any person
owned or controlled by the offeror, does not
engage in any activities for which sanctions
may be imposed under section 5 of the Iran
Sanctions Act; and

(iii) Certifies that the offeror, and any per-
son owned or controlled by the offeror, does
not knowingly engage in any transaction
that exceeds $3,500 with Iran’s Revolutionary
Guard Corps or any of its officials, agents, or
affiliates, the property and interests in prop-
erty of which are blocked pursuant to the
International Emergency Economic Powers
Act (50 U.S.C. 1701 et seq.) (see OFAC’s Spe-
cially Designated Nationals and Blocked
Persons List at htip:/www.treasury.gov/ofac/
downloads/t11sdn.pdf).

(3) The representation and certification re-
quirements of paragraph (0)(2) of this provi-
sion do not apply if—

(i) This solicitation includes a trade agree-
ments certification (e.g., 52.212-3(g) or a com-
parable agency provision); and

(ii) The offeror has certified that all the of-
fered products to be supplied are designated
country end products.

(End of provision)

Alternate I (OCT 2014). As prescribed
in 12.301(b)(2), add the following para-
graph (c)(11) to the basic provision:

(11) (Complete if the offeror has rep-
resented itself as disadvantaged in paragraph
(c)(4) of this provision.)

~ Black American.

__Hispanic American.

~ Native American (American Indians, Es-
kimos, Aleuts, or Native Hawaiians).

~_Asian-Pacific American (persons with
origins from Burma, Thailand, Malaysia, In-
donesia, Singapore, Brunei, Japan, China,
Taiwan, Laos, Cambodia (Kampuchea), Viet-
nam, Korea, The Philippines, Republic of
Palau, Republic of the Marshall Islands, Fed-
erated States of Micronesia, the Common-
wealth of the Northern Mariana Islands,
Guam, Samoa, Macao, Hong XKong, Fiji,
Tonga, Kiribati, Tuvalu, or Nauru).

~ Subcontinent Asian (Asian-Indian)
American (persons with origins from India,
Pakistan, Bangladesh, Sri Lanka, Bhutan,
the Maldives Islands, or Nepal).

~ Individual/concern, other than one of the
preceding.

(p) Ownership or Control of Offeror. (Applies
in all solicitations when there is a require-
ment to be registered in SAM or a require-
ment to have a DUNS Number in the solici-
tation.
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(1) The Offeror represents that it [ ] has
or [ ] does not have an immediate owner. If
the Offeror has more than one immediate
owner (such as a joint venture), then the Of-
feror shall respond to paragraph (2) and if ap-
plicable, paragraph (3) of this provision for
each participant in the joint venture.

(2) If the Offeror indicates ‘‘has’ in para-
graph (p)(1) of this provision, enter the fol-
lowing information:

Immediate owner CAGE code:
Immediate owner legal name:

(Do not use a ‘‘doing business as’’ name)
Is the immediate owner owned or con-
trolled by another entity: [ ] Yes or [ ] No.

(3) If the Offeror indicates ‘‘yes’ in para-
graph (p)(2) of this provision, indicating that
the immediate owner is owned or controlled
by another entity, then enter the following
information:

Highest-level owner CAGE code:
Highest-level owner legal name:
(Do not use a ‘‘doing business as’’ name)

(End of provision)

[60 FR 48252, Sept. 18, 1995]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §52.212-3, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

EFFECTIVE DATE NOTE: At 80 FR 38307, July
2, 2015, 52.212-3 was amended by revising the
date of the provision and paragraph (n)(2), ef-
fective Nov. 1, 2015. For the convenience of
the user, the revised text is set forth as fol-
lows:

52.212-3 Offeror Representations and Cer-
tifications—Commercial Items.

* * * * *
OFFEROR REPRESENTATIONS AND CERTIFI-

CATIONS—COMMERCIAL ITEMS (NOV 2015)

*

(n) * * *

(2) Representation. The Offeror represents
that—

(i) It O is, O is not an inverted domestic
corporation; and

(ii) It O is, O is not a subsidiary of an in-
verted domestic corporation.

52.212-4 Contract Terms and Condi-
tions—Commercial Items.

As prescribed in 12.301(b)(3),
the following clause:

insert
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CONTRACT TERMS AND CONDITIONS—
COMMERCIAL ITEMS (MAY 2015)

(a) Inspection/Acceptance. The Contractor
shall only tender for acceptance those items
that conform to the requirements of this
contract. The Government reserves the right
to inspect or test any supplies or services
that have been tendered for acceptance. The
Government may require repair or replace-
ment of nonconforming supplies or re-
performance of nonconforming services at no
increase in contract price. If repair/replace-
ment or reperformance will not correct the
defects or is not possible, the Government
may seek an equitable price reduction or
adequate consideration for acceptance of
nonconforming supplies or services. The Gov-
ernment must exercise its postacceptance
rights (1) within a reasonable time after the
defect was discovered or should have been
discovered; and (2) before any substantial
change occurs in the condition of the item,
unless the change is due to the defect in the
item.

(b) Assignment. The Contractor or its as-
signee may assign its rights to receive pay-
ment due as a result of performance of this
contract to a bank, trust company, or other
financing institution, including any Federal
lending agency in accordance with the As-
signment of Claims Act (31 U.S.C. 3727). How-
ever, when a third party makes payment
(e.g., use of the Governmentwide commercial
purchase card), the Contractor may not as-
sign its rights to receive payment under this
contract.

(c) Changes. Changes in the terms and con-
ditions of this contract may be made only by
written agreement of the parties.

(d) Disputes. This contract is subject to 41
U.S.C. chapter 71, Contract Disputes. Failure
of the parties to this contract to reach
agreement on any request for equitable ad-
justment, claim, appeal or action arising
under or relating to this contract shall be a
dispute to be resolved in accordance with the
clause at FAR 52.233-1, Disputes, which is in-
corporated herein by reference. The Con-
tractor shall proceed diligently with per-
formance of this contract, pending final res-
olution of any dispute arising under the con-
tract.

(e) Definitions. The clause at FAR 52.202-1,
Definitions, is incorporated herein by ref-
erence.

(f) Excusable delays. The Contractor shall
be liable for default unless nonperformance
is caused by an occurrence beyond the rea-
sonable control of the Contractor and with-
out its fault or negligence such as, acts of
God or the public enemy, acts of the Govern-
ment in either its sovereign or contractual
capacity, fires, floods, epidemics, quarantine
restrictions, strikes, unusually severe weath-
er, and delays of common carriers. The Con-
tractor shall notify the Contracting Officer
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in writing as soon as it is reasonably possible
after the commencement of any excusable
delay, setting forth the full particulars in
connection therewith, shall remedy such oc-
currence with all reasonable dispatch, and
shall promptly give written notice to the
Contracting Officer of the cessation of such
occurrence.

(g) Invoice. (1) The Contractor shall submit
an original invoice and three copies (or elec-
tronic invoice, if authorized) to the address
designated in the contract to receive in-
voices. An invoice must include—

(i) Name and address of the Contractor;

(ii) Invoice date and number;

(iii) Contract number, contract line item
number and, if applicable, the order number;

(iv) Description, quantity, unit of measure,
unit price and extended price of the items de-
livered;

(v) Shipping number and date of shipment,
including the bill of lading number and
weight of shipment if shipped on Govern-
ment bill of lading;

(vi) Terms of any discount for prompt pay-
ment offered;

(vii) Name and address of official to whom
payment is to be sent;

(viii) Name, title, and phone number of
person to notify in event of defective in-
voice; and

(ix) Taxpayer Identification Number (TIN).
The Contractor shall include its TIN on the
invoice only if required elsewhere in this
contract.

(x) Electronic funds transfer (EFT) bank-
ing information.

(A) The Contractor shall include EFT
banking information on the invoice only if
required elsewhere in this contract.

(B) If EFT banking information is not re-
quired to be on the invoice, in order for the
invoice to be a proper invoice, the Con-
tractor shall have submitted correct EFT
banking information in accordance with the
applicable solicitation provision, contract
clause (e.g., 52.232-33, Payment by Electronic
Funds Transfer— System for Award Manage-
ment, or 52.232-34, Payment by Electronic
Funds Transfer—Other Than System for
Award Management), or applicable agency
procedures.

(C) EFT banking information is not re-
quired if the Government waived the require-
ment to pay by EFT.

(2) Invoices will be handled in accordance
with the Prompt Payment Act (31 U.S.C.
3903) and Office of Management and Budget
(OMB) prompt payment regulations at 5 CFR
part 1315.

(h) Patent indemnity. The Contractor shall
indemnify the Government and its officers,
employees and agents against liability, in-
cluding costs, for actual or alleged direct or
contributory infringement of, or inducement
to infringe, any United States or foreign pat-
ent, trademark or copyright, arising out of
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the performance of this contract, provided
the Contractor is reasonably notified of such
claims and proceedings.

(i) Payment—(1) Items accepted. Payment
shall be made for items accepted by the Gov-
ernment that have been delivered to the de-
livery destinations set forth in this contract.

(2) Prompt payment. The Government will
make payment in accordance with the
Prompt Payment Act (31 U.S.C. 3903) and
prompt payment regulations at 5 CFR part
1315.

(3) Electronic Funds Transfer (EFT). If the
Government makes payment by EFT, see
52.212-5(b) for the appropriate EFT clause.

(4) Discount. In connection with any dis-
count offered for early payment, time shall
be computed from the date of the invoice.
For the purpose of computing the discount
earned, payment shall be considered to have
been made on the date which appears on the
payment check or the specified payment
date if an electronic funds transfer payment
is made.

(5) Overpayments. If the Contractor be-
comes aware of a duplicate contract financ-
ing or invoice payment or that the Govern-
ment has otherwise overpaid on a contract
financing or invoice payment, the Con-
tractor shall—

(i) Remit the overpayment amount to the
payment office cited in the contract along
with a description of the overpayment in-
cluding the—

(A) Circumstances of the overpayment
(e.g., duplicate payment, erroneous payment,
liquidation errors, date(s) of overpayment);

(B) Affected contract number and delivery
order number, if applicable;

(C) Affected contract line item or subline
item, if applicable; and

(D) Contractor point of contact.

(ii) Provide a copy of the remittance and
supporting documentation to the Con-
tracting Officer.

(6) Interest. (i) All amounts that become
payable by the Contractor to the Govern-
ment under this contract shall bear simple
interest from the date due until paid unless
paid within 30 days of becoming due. The in-
terest rate shall be the interest rate estab-
lished by the Secretary of the Treasury as
provided in 41 U.S.C. 7109, which is applicable
to the period in which the amount becomes
due, as provided in (i)(6)(v) of this clause, and
then at the rate applicable for each six-
month period as fixed by the Secretary until
the amount is paid.

(ii) The Government may issue a demand
for payment to the Contractor upon finding
a debt is due under the contract.

(iii) Final decisions. The Contracting Offi-
cer will issue a final decision as required by
33.211 if—

(A) The Contracting Officer and the Con-
tractor are unable to reach agreement on the
existence or amount of a debt within 30 days;

71

52.212-4

(B) The Contractor fails to liquidate a debt
previously demanded by the Contracting Of-
ficer within the timeline specified in the de-
mand for payment unless the amounts were
not repaid because the Contractor has re-
quested an installment payment agreement;
or

(C) The Contractor requests a deferment of
collection on a debt previously demanded by
the Contracting Officer (see 32.607-2).

(iv) If a demand for payment was pre-
viously issued for the debt, the demand for
payment included in the final decision shall
identify the same due date as the original de-
mand for payment.

(v) Amounts shall be due at the earliest of
the following dates:

(A) The date fixed under this contract.

(B) The date of the first written demand
for payment, including any demand for pay-
ment resulting from a default termination.

(vi) The interest charge shall be computed
for the actual number of calendar days in-
volved beginning on the due date and ending
on—

(A) The date on which the designated office
receives payment from the Contractor;

(B) The date of issuance of a Government
check to the Contractor from which an
amount otherwise payable has been withheld
as a credit against the contract debt; or

(C) The date on which an amount withheld
and applied to the contract debt would oth-
erwise have become payable to the Con-
tractor.

(vii) The interest charge made under this
clause may be reduced under the procedures
prescribed in 32.608-2 of the Federal Acquisi-
tion Regulation in effect on the date of this
contract.

(j) Risk of loss. Unless the contract specifi-
cally provides otherwise, risk of loss or dam-
age to the supplies provided under this con-
tract shall remain with the Contractor until,
and shall pass to the Government upon:

(1) Delivery of the supplies to a carrier, if
transportation is f.0.b. origin; or

(2) Delivery of the supplies to the Govern-
ment at the destination specified in the con-
tract, if transportation is f.o0.b. destination.

(k) Taxes. The contract price includes all
applicable Federal, State, and local taxes
and duties.

(1) Termination for the Government’s conven-
ience. The Government reserves the right to
terminate this contract, or any part hereof,
for its sole convenience. In the event of such
termination, the Contractor shall imme-
diately stop all work hereunder and shall im-
mediately cause any and all of its suppliers
and subcontractors to cease work. Subject to
the terms of this contract, the Contractor
shall be paid a percentage of the contract
price reflecting the percentage of the work
performed prior to the notice of termination,
plus reasonable charges the Contractor can
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demonstrate to the satisfaction of the Gov-
ernment using its standard record keeping
system, have resulted from the termination.
The Contractor shall not be required to com-
ply with the cost accounting standards or
contract cost principles for this purpose.
This paragraph does not give the Govern-
ment any right to audit the Contractor’s
records. The Contractor shall not be paid for
any work performed or costs incurred which
reasonably could have been avoided.

(m) Termination for cause. The Government
may terminate this contract, or any part
hereof, for cause in the event of any default
by the Contractor, or if the Contractor fails
to comply with any contract terms and con-
ditions, or fails to provide the Government,
upon request, with adequate assurances of
future performance. In the event of termi-
nation for cause, the Government shall not
be liable to the Contractor for any amount
for supplies or services not accepted, and the
Contractor shall be liable to the Government
for any and all rights and remedies provided
by law. If it is determined that the Govern-
ment improperly terminated this contract
for default, such termination shall be
deemed a termination for convenience.

(n) Title. Unless specified elsewhere in this
contract, title to items furnished under this
contract shall pass to the Government upon
acceptance, regardless of when or where the
Government takes physical possession.

(o) Warranty. The Contractor warrants and
implies that the items delivered hereunder
are merchantable and fit for use for the par-
ticular purpose described in this contract.

(p) Limitation of liability. Except as other-
wise provided by an express warranty, the
Contractor will not be liable to the Govern-
ment for consequential damages resulting
from any defect or deficiencies in accepted
items.

(q) Other compliances. The Contractor shall
comply with all applicable Federal, State
and local laws, executive orders, rules and
regulations applicable to its performance
under this contract.

(r) Compliance with laws unique to Govern-
ment contracts. The Contractor agrees to
comply with 31 U.S.C. 1352 relating to limita-
tions on the use of appropriated funds to in-
fluence certain Federal contracts; 18 U.S.C.
431 relating to officials not to benefit; 40
U.S.C. chapter 37, Contract Work Hours and
Safety Standards; 41 U.S.C. chapter 87, Kick-
backs; 41 U.S.C. 4712 and 10 U.S.C. 2409 relat-
ing to whistleblower protections; 49 U.S.C.
40118, Fly American; and 41 U.S.C. chapter 21
relating to procurement integrity.

(8) Order of precedence. Any inconsistencies
in this solicitation or contract shall be re-
solved by giving precedence in the following
order: (1) the schedule of supplies/services;
(2) The Assignments, Disputes, Payments,
Invoice, Other Compliances, Compliance
with Laws Unique to Government Contracts,
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and Unauthorized Obligations paragraphs of
this clause; (3) the clause at 52.212-5; (4) ad-
denda to this solicitation or contract, in-
cluding any license agreements for computer
software; (5) solicitation provisions if this is
a solicitation; (6) other paragraphs of this
clause; (7) the Standard Form 1449; (8) other
documents, exhibits, and attachments; and
(9) the specification.

(t) System for Award Management (SAM) (1)
Unless exempted by an addendum to this
contract, the Contractor is responsible dur-
ing performance and through final payment
of any contract for the accuracy and com-
pleteness of the data within the SAM data-
base, and for any liability resulting from the
Government’s reliance on inaccurate or in-
complete data. To remain registered in the
SAM database after the initial registration,
the Contractor is required to review and up-
date on an annual basis from the date of ini-
tial registration or subsequent updates its
information in the SAM database to ensure
it is current, accurate and complete. Updat-
ing information in the SAM does not alter
the terms and conditions of this contract
and is not a substitute for a properly exe-
cuted contractual document.

(2)(1) If a Contractor has legally changed
its business name, ‘‘doing business as’ name,
or division name (whichever is shown on the
contract), or has transferred the assets used
in performing the contract, but has not com-
pleted the necessary requirements regarding
novation and change-of-name agreements in
FAR subpart 42.12, the Contractor shall pro-
vide the responsible Contracting Officer a
minimum of one business day’s written noti-
fication of its intention to (A) change the
name in the SAM database; (B) comply with
the requirements of subpart 42.12; and (C)
agree in writing to the timeline and proce-
dures specified by the responsible Con-
tracting Officer. The Contractor must pro-
vide with the notification sufficient docu-
mentation to support the legally changed
name.

(ii) If the Contractor fails to comply with
the requirements of paragraph (t)(2)(i) of this
clause, or fails to perform the agreement at
paragraph (t)(2)(i)(C) of this clause, and, in
the absence of a properly executed novation
or change-of-name agreement, the SAM in-
formation that shows the Contractor to be
other than the Contractor indicated in the
contract will be considered to be incorrect
information within the meaning of the
‘““‘Suspension of Payment’’ paragraph of the
electronic funds transfer (EFT) clause of this
contract.

(3) The Contractor shall not change the
name or address for EFT payments or man-
ual payments, as appropriate, in the SAM
record to reflect an assignee for the purpose
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of assignment of claims (see Subpart 32.8, As-
signment of Claims). Assignees shall be sepa-
rately registered in the SAM database. Infor-
mation provided to the Contractor’s SAM
record that indicates payments, including
those made by EFT, to an ultimate recipient
other than that Contractor will be consid-
ered to be incorrect information within the
meaning of the ‘‘Suspension of payment”
paragraph of the EFT clause of this contract.

(4) Offerors and Contractors may obtain in-
formation on registration and annual con-
firmation requirements via SAM accessed
through https:/www.acquisition.gov.

(u) Unauthorized Obligations. (1) Except as
stated in paragraph (u)(2) of this clause,
when any supply or service acquired under
this contract is subject to any End User Li-
cense Agreement (EULA), Terms of Service
(TOS), or similar legal instrument or agree-
ment, that includes any clause requiring the
Government to indemnify the Contractor or
any person or entity for damages, costs, fees,
or any other loss or liability that would cre-
ate an Anti-Deficiency Act violation (31
U.S.C. 1341), the following shall govern:

(i) Any such clause is wunenforceable
against the Government.

(ii) Neither the Government nor any Gov-
ernment authorized end user shall be deemed
to have agreed to such clause by virtue of it
appearing in the EULA, TOS, or similar legal
instrument or agreement. If the EULA, TOS,
or similar legal instrument or agreement is
invoked through an ‘I agree’ click box or
other comparable mechanism (e.g., ‘‘click-
wrap’’ or ‘‘browse-wrap’’ agreements), execu-
tion does not bind the Government or any
Government authorized end user to such
clause.

(iii) Any such clause is deemed to be
stricken from the EULA, TOS, or similar
legal instrument or agreement.

(2) Paragraph (u)(1) of this clause does not
apply to indemnification by the Government
that is expressly authorized by statute and
specifically authorized wunder applicable
agency regulations and procedures.

(v) Incorporation by reference. The Contrac-
tor’s representations and certifications, in-
cluding those completed electronically via
the System for Award Management (SAM),
are incorporated by reference into the con-
tract.

(End of clause)

Alternate I (MAY 2014). When a time-
and-materials or labor-hour contract is
contemplated, substitute the following
paragraphs (a), (e), (i), (1), and (m) for
those in the basic clause.

(a) Inspection/Acceptance. (1) The Govern-
ment has the right to inspect and test all
materials furnished and services performed
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under this contract, to the extent prac-
ticable at all places and times, including the
period of performance, and in any event be-
fore acceptance. The Government may also
inspect the plant or plants of the Contractor
or any subcontractor engaged in contract
performance. The Government will perform
inspections and tests in a manner that will
not unduly delay the work.

(2) If the Government performs inspection
or tests on the premises of the Contractor or
a subcontractor, the Contractor shall furnish
and shall require subcontractors to furnish
all reasonable facilities and assistance for
the safe and convenient performance of these
duties.

(3) Unless otherwise specified in the con-
tract, the Government will accept or reject
services and materials at the place of deliv-
ery as promptly as practicable after deliv-
ery, and they will be presumed accepted 60
days after the date of delivery, unless ac-
cepted earlier.

(4) At any time during contract perform-
ance, but not later than 6 months (or such
other time as may be specified in the con-
tract) after acceptance of the services or ma-
terials last delivered under this contract, the
Government may require the Contractor to
replace or correct services or materials that
at time of delivery failed to meet contract
requirements. Except as otherwise specified
in paragraph (a)(6) of this clause, the cost of
replacement or correction shall be deter-
mined under paragraph (i) of this clause, but
the ‘“‘hourly rate’ for labor hours incurred in
the replacement or correction shall be re-
duced to exclude that portion of the rate at-
tributable to profit. Unless otherwise speci-
fied below, the portion of the ‘‘hourly rate’’
attributable to profit shall be 10 percent. The
Contractor shall not tender for acceptance
materials and services required to be re-
placed or corrected without disclosing the
former requirement for replacement or cor-
rection, and, when required, shall disclose
the corrective action taken. [Insert portion of
labor rate attributable to profit.]

(5)(1) If the Contractor fails to proceed with
reasonable promptness to perform required
replacement or correction, and if the re-
placement or correction can be performed
within the ceiling price (or the ceiling price
as increased by the Government), the Gov-
ernment may—

(A) By contract or otherwise, perform the
replacement or correction, charge to the
Contractor any increased cost, or deduct
such increased cost from any amounts paid
or due under this contract; or

(B) Terminate this contract for cause.

(ii) Failure to agree to the amount of in-
creased cost to be charged to the Contractor
shall be a dispute under the Disputes clause
of the contract.

(6) Notwithstanding paragraphs (a)(4) and
(5) above, the Government may at any time
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require the Contractor to remedy by correc-
tion or replacement, without cost to the
Government, any failure by the Contractor
to comply with the requirements of this con-
tract, if the failure is due to—

(i) Fraud, lack of good faith, or willful mis-
conduct on the part of the Contractor’s man-
agerial personnel; or

(ii) The conduct of one or more of the Con-
tractor’s employees selected or retained by
the Contractor after any of the Contractor’s
managerial personnel has reasonable grounds
to believe that the employee is habitually
careless or unqualified.

(7) This clause applies in the same manner
and to the same extent to corrected or re-
placement materials or services as to mate-
rials and services originally delivered under
this contract.

(8) The Contractor has no obligation or li-
ability under this contract to correct or re-
place materials and services that at time of
delivery do not meet contract requirements,
except as provided in this clause or as may
be otherwise specified in the contract.

(9) Unless otherwise specified in the con-
tract, the Contractor’s obligation to correct
or replace Government-furnished property
shall be governed by the clause pertaining to
Government property.

(e) Definitions. (1) The clause at FAR 52.202—
1, Definitions, is incorporated herein by ref-
erence. As used in this clause—

(i) Direct materials means those materials
that enter directly into the end product, or
that are used or consumed directly in con-
nection with the furnishing of the end prod-
uct or service.

(ii) Hourly rate means the rate(s) prescribed
in the contract for payment for labor that
meets the labor category qualifications of a
labor category specified in the contract that
are—

(A) Performed by the contractor;

(B) Performed by the subcontractors; or

(C) Transferred between divisions, subsidi-
aries, or affiliates of the contractor under a
common control.

(iii) Materials means—

(A) Direct materials, including supplies
transferred between divisions, subsidiaries,
or affiliates of the contractor under a com-
mon control;

(B) Subcontracts for supplies and inci-
dental services for which there is not a labor
category specified in the contract;

(C) Other direct costs (e.g., incidental serv-
ices for which there is not a labor category
specified in the contract, travel, computer
usage charges, etc.);

(D) The following subcontracts for services
which are specifically excluded from the
hourly rate: [Insert any subcontracts for serv-
ices to be excluded from the hourly rates pre-
scribed in the schedule.]; and

(E) Indirect costs specifically provided for
in this clause.
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(iv) Subcontract means any contract, as de-
fined in FAR Subpart 2.1, entered into with
a subcontractor to furnish supplies or serv-
ices for performance of the prime contract or
a subcontract including transfers between di-
visions, subsidiaries, or affiliates of a con-
tractor or subcontractor. It includes, but is
not limited to, purchase orders, and changes
and modifications to purchase orders.

(i) Payments. (1) Work performed. The Gov-
ernment will pay the Contractor as follows
upon the submission of commercial invoices
approved by the Contracting Officer:

(i) Hourly rate.

(A) The amounts shall be computed by
multiplying the appropriate hourly rates
prescribed in the contract by the number of
direct labor hours performed. Fractional
parts of an hour shall be payable on a pro-
rated basis.

(B) The rates shall be paid for all labor per-
formed on the contract that meets the labor
qualifications specified in the contract.
Labor hours incurred to perform tasks for
which labor qualifications were specified in
the contract will not be paid to the extent
the work is performed by individuals that do
not meet the qualifications specified in the
contract, unless specifically authorized by
the Contracting Officer.

(C) Invoices may be submitted once each
month (or at more frequent intervals, if ap-
proved by the Contracting Officer) to the
Contracting Officer or the authorized rep-
resentative.

(D) When requested by the Contracting Of-
ficer or the authorized representative, the
Contractor shall substantiate invoices (in-
cluding any subcontractor hours reimbursed
at the hourly rate in the schedule) by evi-
dence of actual payment, individual daily job
timecards, records that verify the employees
meet the qualifications for the labor cat-
egories specified in the contract, or other
substantiation specified in the contract.

(E) Unless the Schedule prescribes other-
wise, the hourly rates in the Schedule shall
not be varied by virtue of the Contractor
having performed work on an overtime basis.

(1) If no overtime rates are provided in the
Schedule and the Contracting Officer ap-
proves overtime work in advance, overtime
rates shall be negotiated.

(2) Failure to agree upon these overtime
rates shall be treated as a dispute under the
Disputes clause of this contract.

(3) If the Schedule provides rates for over-
time, the premium portion of those rates
will be reimbursable only to the extent the
overtime is approved by the Contracting Of-
ficer.

(ii) Materials.

(A) If the Contractor furnishes materials
that meet the definition of a commercial
item at 2.101, the price to be paid for such
materials shall not exceed the Contractor’s
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established catalog or market price, adjusted
to reflect the—

(1) Quantities being acquired; and

(2) Any modifications necessary because of
contract requirements.

(B) Except as provided for in paragraph
(1)(1)(i1)(A) and (D)(2) of this clause, the Gov-
ernment will reimburse the Contractor the
actual cost of materials (less any rebates, re-
funds, or discounts received by the con-
tractor that are identifiable to the contract)
provided the Contractor—

(1) Has made payments for materials in ac-
cordance with the terms and conditions of
the agreement or invoice; or

(2) Makes these payments within 30 days of
the submission of the Contractor’s payment
request to the Government and such pay-
ment is in accordance with the terms and
conditions of the agreement or invoice.

(C) To the extent able, the Contractor
shall—

(I) Obtain materials at the most advan-
tageous prices available with due regard to
securing prompt delivery of satisfactory ma-
terials; and

(2) Give credit to the Government for cash
and trade discounts, rebates, scrap, commis-
sions, and other amounts that are identifi-
able to the contract.

(D) Other Costs. Unless listed below, other
direct and indirect costs will not be reim-
bursed.

(1) Other Direct Costs. The Government will
reimburse the Contractor on the basis of ac-
tual cost for the following, provided such
costs comply with the requirements in para-
graph (i)(1)(ii)(B) of this clause: [Insert each
element of other direct costs (e.g., travel,
computer usage charges, etc. Insert ‘“None’’ if
no reimbursement for other direct costs will be
provided. If this is an indefinite delivery con-
tract, the Contracting Officer may insert ‘“‘Each
order must list separately the elements of other
direct charge(s) for that order or, if no reim-
bursement for other direct costs will be provided,
insert ‘None’”’.]

(2) Indirect Costs (Material Handling, Sub-
contract Administration, etc.). The Govern-
ment will reimburse the Contractor for indi-
rect costs on a pro-rata basis over the period
of contract performance at the following
fixed price: [Insert a fixed amount for the indi-
rect costs and payment schedule. Insert ‘30" if
no fired price reimbursement for indirect costs
will be provided. (If this is an indefinite delivery
contract, the Contracting Officer may insert
“Each order must list separately the fixed
amount for the indirect costs and payment
schedule or, if no reimbursement for indirect
costs, insert ‘None’).’”’]

(2) Total cost. 1t is estimated that the total
cost to the Government for the performance
of this contract shall not exceed the ceiling
price set forth in the Schedule and the Con-
tractor agrees to use its best efforts to per-
form the work specified in the Schedule and

75

52.212-4

all obligations under this contract within
such ceiling price. If at any time the Con-
tractor has reason to believe that the hourly
rate payments and material costs that will
accrue in performing this contract in the
next succeeding 30 days, if added to all other
payments and costs previously accrued, will
exceed 85 percent of the ceiling price in the
Schedule, the Contractor shall notify the
Contracting Officer giving a revised estimate
of the total price to the Government for per-
forming this contract with supporting rea-
sons and documentation. If at any time dur-
ing the performance of this contract, the
Contractor has reason to believe that the
total price to the Government for performing
this contract will be substantially greater or
less than the then stated ceiling price, the
Contractor shall so notify the Contracting
Officer, giving a revised estimate of the total
price for performing this contract, with sup-
porting reasons and documentation. If at any
time during performance of this contract,
the Government has reason to believe that
the work to be required in performing this
contract will be substantially greater or less
than the stated ceiling price, the Con-
tracting Officer will so advise the Con-
tractor, giving the then revised estimate of
the total amount of effort to be required
under the contract.

(8) Ceiling price. The Government will not
be obligated to pay the Contractor any
amount in excess of the ceiling price in the
Schedule, and the Contractor shall not be ob-
ligated to continue performance if to do so
would exceed the ceiling price set forth in
the Schedule, unless and until the Con-
tracting Officer notifies the Contractor in
writing that the ceiling price has been in-
creased and specifies in the notice a revised
ceiling that shall constitute the ceiling price
for performance under this contract. When
and to the extent that the ceiling price set
forth in the Schedule has been increased, any
hours expended and material costs incurred
by the Contractor in excess of the ceiling
price before the increase shall be allowable
to the same extent as if the hours expended
and material costs had been incurred after
the increase in the ceiling price.

(4) Access to records. At any time before
final payment under this contract, the Con-
tracting Officer (or authorized representa-
tive) will have access to the following (ac-
cess shall be limited to the listing below un-
less otherwise agreed to by the Contractor
and the Contracting Officer):

(i) Records that verify that the employees
whose time has been included in any invoice
meet the qualifications for the labor cat-
egories specified in the contract;

(ii) For labor hours (including any subcon-
tractor hours reimbursed at the hourly rate
in the schedule), when timecards are re-
quired as substantiation for payment—
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(A) The original timecards (paper-based or
electronic);

(B) The Contractor’s timekeeping proce-
dures;

(C) Contractor records that show the dis-
tribution of labor between jobs or contracts;
and

(D) Employees whose time has been in-
cluded in any invoice for the purpose of
verifying that these employees have worked
the hours shown on the invoices.

(iii) For material and subcontract costs
that are reimbursed on the basis of actual
cost—

(A) Any invoices or subcontract agree-
ments substantiating material costs; and

(B) Any documents supporting payment of
those invoices.

(5) Overpayments/Underpayments. Each pay-
ment previously made shall be subject to re-
duction to the extent of amounts, on pre-
ceding invoices, that are found by the Con-
tracting Officer not to have been properly
payable and shall also be subject to reduc-
tion for overpayments or to increase for un-
derpayments. The Contractor shall promptly
pay any such reduction within 30 days unless
the parties agree otherwise. The Government
within 30 days will pay any such increases,
unless the parties agree otherwise. The Con-
tractor’s payment will be made by check. If
the Contractor becomes aware of a duplicate
invoice payment or that the Government has
otherwise overpaid on an invoice payment,
the Contractor shall—

(i) Remit the overpayment amount to the
payment office cited in the contract along
with a description of the overpayment in-
cluding the—

(A) Circumstances of the overpayment
(e.g., duplicate payment, erroneous payment,
liquidation errors, date(s) of overpayment);

(B) Affected contract number and delivery
order number, if applicable;

(C) Affected contract line item or subline
item, if applicable; and

(D) Contractor point of contact.

(ii) Provide a copy of the remittance and
supporting documentation to the Con-
tracting Officer.

(6)(1) All amounts that become payable by
the Contractor to the Government under this
contract shall bear simple interest from the
date due until paid unless paid within 30
days of becoming due. The interest rate shall
be the interest rate established by the Sec-
retary of the Treasury, as provided in 41
U.S.C. 7109, which is applicable to the period
in which the amount becomes due, and then
at the rate applicable for each six month pe-
riod as established by the Secretary until
the amount is paid.

(ii) The Government may issue a demand
for payment to the Contractor upon finding
a debt is due under the contract.
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(iii) Final Decisions. The Contracting Offi-
cer will issue a final decision as required by
33.211 if—

(A) The Contracting Officer and the Con-
tractor are unable to reach agreement on the
existence or amount of a debt in a timely
manner;

(B) The Contractor fails to liquidate a debt
previously demanded by the Contracting Of-
ficer within the timeline specified in the de-
mand for payment unless the amounts were
not repaid because the Contractor has re-
quested an installment payment agreement;
or

(C) The Contractor requests a deferment of
collection on a debt previously demanded by
the Contracting Officer (see FAR 32.607-2).

(iv) If a demand for payment was pre-
viously issued for the debt, the demand for
payment included in the final decision shall
identify the same due date as the original de-
mand for payment.

(v) Amounts shall be due at the earliest of
the following dates:

(A) The date fixed under this contract.

(B) The date of the first written demand
for payment, including any demand for pay-
ment resulting from a default termination.

(vi) The interest charge shall be computed
for the actual number of calendar days in-
volved beginning on the due date and ending
on—

(A) The date on which the designated office
receives payment from the Contractor;

(B) The date of issuance of a Government
check to the Contractor from which an
amount otherwise payable has been withheld
as a credit against the contract debt; or

(C) The date on which an amount withheld
and applied to the contract debt would oth-
erwise have become payable to the Con-
tractor.

(vii) The interest charge made under this
clause may be reduced under the procedures
prescribed in 32.608-2 of the Federal Acquisi-
tion Regulation in effect on the date of this
contract.

(viii) Upon receipt and approval of the in-
voice designated by the Contractor as the
‘‘completion invoice’” and supporting docu-
mentation, and upon compliance by the Con-
tractor with all terms of this contract, any
outstanding balances will be paid within 30
days unless the parties agree otherwise. The
completion invoice, and supporting docu-
mentation, shall be submitted by the Con-
tractor as promptly as practicable following
completion of the work under this contract,
but in no event later than 1 year (or such
longer period as the Contracting Officer may
approve in writing) from the date of comple-
tion.

(7) Release of claims. The Contractor, and
each assignee under an assignment entered
into under this contract and in effect at the
time of final payment under this contract,
shall execute and deliver, at the time of and
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as a condition precedent to final payment
under this contract, a release discharging
the Government, its officers, agents, and em-
ployees of and from all liabilities, obliga-
tions, and claims arising out of or under this
contract, subject only to the following ex-
ceptions.

(i) Specified claims in stated amounts, or
in estimated amounts if the amounts are not
susceptible to exact statement by the Con-
tractor.

(ii) Claims, together with reasonable inci-
dental expenses, based upon the liabilities of
the Contractor to third parties arising out of
performing this contract, that are not
known to the Contractor on the date of the
execution of the release, and of which the
Contractor gives notice in writing to the
Contracting Officer not more than 6 years
after the date of the release or the date of
any notice to the Contractor that the Gov-
ernment is prepared to make final payment,
whichever is earlier.

(iii) Claims for reimbursement of costs
(other than expenses of the Contractor by
reason of its indemnification of the Govern-
ment against patent liability), including rea-
sonable incidental expenses, incurred by the
Contractor under the terms of this contract
relating to patents.

(8) Prompt payment. The Government will
make payment in accordance with the
Prompt Payment Act (31 U.S.C. 3903) and
prompt payment regulations at 5 CFR part
1315.

(9) Electronic Funds Transfer (EFT). If the
Government makes payment by EFT, see
52.212-5(b) for the appropriate EFT clause.

(10) Discount. In connection with any dis-
count offered for early payment, time shall
be computed from the date of the invoice.
For the purpose of computing the discount
earned, payment shall be considered to have
been made on the date that appears on the
payment check or the specified payment
date if an electronic funds transfer payment
is made.

(1) Termination for the Government’s conven-
ience. The Government reserves the right to
terminate this contract, or any part hereof,
for its sole convenience. In the event of such
termination, the Contractor shall imme-
diately stop all work hereunder and shall im-
mediately cause any and all of its suppliers
and subcontractors to cease work. Subject to
the terms of this contract, the Contractor
shall be paid an amount for direct labor
hours (as defined in the Schedule of the con-
tract) determined by multiplying the num-
ber of direct labor hours expended before the
effective date of termination by the hourly
rate(s) in the contract, less any hourly rate
payments already made to the Contractor
plus reasonable charges the Contractor can
demonstrate to the satisfaction of the Gov-
ernment using its standard record keeping
system that have resulted from the termi-
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nation. The Contractor shall not be required
to comply with the cost accounting stand-
ards or contract cost principles for this pur-
pose. This paragraph does not give the Gov-
ernment any right to audit the Contractor’s
records. The Contractor shall not be paid for
any work performed or costs incurred that
reasonably could have been avoided.

(m) Termination for cause. The Government
may terminate this contract, or any part
hereof, for cause in the event of any default
by the Contractor, or if the Contractor fails
to comply with any contract terms and con-
ditions, or fails to provide the Government,
upon written request, with adequate assur-
ances of future performance. Subject to the
terms of this contract, the Contractor shall
be paid an amount computed under para-
graph (i) Payments of this clause, but the
“hourly rate” for labor hours expended in
furnishing work not delivered to or accepted
by the Government shall be reduced to ex-
clude that portion of the rate attributable to
profit. Unless otherwise specified in para-
graph (a)(4) of this clause, the portion of the
“hourly rate’ attributable to profit shall be
10 percent. In the event of termination for
cause, the Contractor shall be liable to the
Government for any and all rights and rem-
edies provided by law. If it is determined
that the Government improperly terminated
this contract for default, such termination
shall be deemed a termination for conven-
ience.

[60 FR 48254, Sept. 18, 1995]

EDITORIAL NOTES: 1. For FEDERAL REGISTER
citations affecting §52.212-4, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

52.212-5 Contract Terms and Condi-
tions Required To Implement Stat-
utes or Executive Orders—Commer-
cial Items.

As prescribed in 12.301(b)(4),
the following clause:

insert

CONTRACT TERMS AND CONDITIONS REQUIRED
To IMPLEMENT STATUTES OR EXECUTIVE OR-
DERS—COMMERCIAL ITEMS (OCT 2015)

(a) The Contractor shall comply with the
following Federal Acquisition Regulation
(FAR) clauses, which are incorporated in
this contract by reference, to implement
provisions of law or Executive orders appli-
cable to acquisitions of commercial items:

(1) 52.209-10, Prohibition on Contracting
with Inverted Domestic Corporations (Dec
2014)

(2) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(3) 52.233-4, Applicable Law for Breach of
Contract Claim (OCT 2004) (Public Laws 108-
77 and 108-78 (19 U.S.C. 3805 note)).
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(b) The Contractor shall comply with the
FAR clauses in this paragraph (b) that the
Contracting Officer has indicated as being
incorporated in this contract by reference to
implement provisions of law or Executive or-
ders applicable to acquisitions of commercial
items: [Contracting Officer check as appro-
priate.]

(1) 52.203-6, Restrictions on Subcon-
tractor Sales to the Government (SEP 2006),
with Alternate I (OCT 1995) (41 U.S.C. 4704 and
10 U.S.C. 2402).

(2) 52.203-13, Contractor Code of Busi-
ness Ethics and Conduct (Oct 2015) (41 U.S.C.
3509).

(3) 52.203-15, Whistleblower Protec-
tions under the American Recovery and Re-
investment Act of 2009 (JUN 2010) (Section
1553 of Pub. L. 111-5). (Applies to contracts
funded by the American Recovery and Rein-
vestment Act of 2009.)

(4) 52.204-10, Reporting Executive
Compensation and First-Tier Subcontract
Awards (Oct 2015) (Pub. L. 109-282) (31 U.S.C.
6101 note).

(5) [Reserved]

~ (B) 52.204-14, Service Contract Report-
ing Requirements (JAN 2014) (Pub. L. 111-117,
section 743 of Div. C).

(7 52.204-15, Service Contract Report-
ing Requirements for Indefinite-Delivery
Contracts (JAN 2014) (Pub. L. 111-117, section
743 of Div. C).

(8) 52.209-6, Protecting the Govern-
ment’s Interest When Subcontracting with
Contractors Debarred, Suspended, or Pro-
posed for Debarment. (Oct 2015) (31 U.S.C.
6101 note).

(9) 52.209-9, Updates of Publicly Avail-
able Information Regarding Responsibility
Matters (JUL 2013) (41 U.S.C. 2313).

~ (10) [Reserved]

~ (1D(@) 52.219-3, Notice of HUBZone Set-
Aside or Sole-Source Award (NOV 2011) (156
U.S.C. 657a).

~(i1) Alternate I (NOV 2011) of 52.219-3.

~ (12)(i) 52.219-4, Notice of Price Evalua-
tion Preference for HUBZone Small Business
Concerns (OCT 2014) (if the offeror elects to
waive the preference, it shall so indicate in
its offer) (15 U.S.C. 657a).

~ (i1) Alternate I (JAN 2011) of 52.219-4.

(13) [Reserved]

~ (149)(@) 52.219-6, Notice of Total Small
Business Set-Aside (NOV 2011) (15 U.S.C. 644).

(ii) Alternate I (NOV 2011).

~ (iii) Alternate II (NOV 2011).

(15)(i) 52.219-7, Notice of Partial
Small Business Set-Aside (JUN 2003) (15
U.S.C. 644).

(ii) Alternate I (OCT 1995) of 52.219-17.

(iii) Alternate II (MAR 2004) of 52.219-
7.

~ (16) 52.219-8, Utilization of Small Busi-
ness Concerns (OCT 2014) (156 U.S.C. 637(d)(2)
and (3)).
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A7(3) 52.219-9, Small Business Sub-
contracting Plan (Oct 2015) (15 U.S.C.
637(d)(4)).

(ii) Alternate I (OCT 2001) of 52.219-9.
(iii) Alternate II (OCT 2001) of 52.219-9.
(iv) Alternate IIT (Oct 2015) of 52.219—

~(18) 52.219-13, Notice of Set-Aside of Or-
ders (NOV 2011) (15 U.S.C. 644(r)).

~(19) 52.219-14, Limitations on Subcon-
tracting (NOV 2011) (15 U.S.C. 637(a)(14)).

(20) 52.219-16, Liquidated Damages—
Subcontracting Plan (JAN 1999) (156 U.S.C.
637(A(H(F) (D).

~(21) 52.219-27, Notice of Service-Dis-
abled Veteran-Owned Small Business Set-
Aside (NOV 2011) (15 U.S.C. 6571).

(22) 52.219-28, Post Award Small

Business Program Rerepresentation (JUL
2013) (15 U.S.C. 632(a)(2)).

~(23) 52.219-29, Notice of Set-Aside for
Economically Disadvantaged Women-Owned
Small Business (EDWOSB) Concerns (JUL
2013) (15 U.S.C. 637(m)).

~ (24) 52.219-30, Notice of Set-Aside for
Women-Owned Small Business (WOSB) Con-
cerns Eligible Under the WOSB Program
(JUL 2013) (15 U.S.C. 637(m)).

(25) 52.222-3, Convict Labor (JUN 2003)

(E.O. 11755).

~ (26) 52.222-19, Child Labor—Cooperation
with Authorities and Remedies (JAN 2014)
(E.O. 13126).

(27) 52.222-21, Prohibition of Seg-
regated Facilities (APR 2015).

(28) 52.222-26, Equal Opportunity
(APR 2015) (E.O. 11246).

(29) 52.222-35, Equal Opportunity for
Veterans (Oct 2015) (38 U.S.C. 4212).

~ (30) 52.222-36, Equal Opportunity for
Workers with Disabilities (July 2014) (29
U.S.C. 793).

(31) 52.222-37, Employment Reports
on Veterans (Oct 2015) (38 U.S.C. 4212).

(32) 52.222-40, Notification of Em-
ployee Rights Under the National Labor Re-
lations Act (DEC 2010) (E.O. 13496).

(33)(1) 52.222-50, Combating Traf-
ficking in Persons (Mar 2015) (22 U.S.C. chap-
ter 78 and E.O. 13627).

~ (ii) Alternate I (Mar 2015) of 52.222-50 (22
U.S.C. chapter 78 and E.O. 13627).

(34) 52.222-54, Employment Eligi-
bility Verification (Oct 2015). (E. O. 12989).
(Not applicable to the acquisition of com-
mercially available off-the-shelf items or
certain other types of commercial items as
prescribed in 22.1803.)

(35)(i) 52.223-9, Estimate of Percent-
age of Recovered Material Content for EPA-
Designated Items (MAY 2008) (42 U.S.C.
6962(c)(3)(A)(ii)). (Not applicable to the ac-
quisition of commercially available off-the-
shelf items.)

(ii) Alternate I (MAY 2008) of 52.223-9
(42 U.S.C. 6962(1)(2)(C)). (Not applicable to the
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acquisition of commercially available off-
the-shelf items.)

~(36)@) 52.223-13, Acquisition of
EPEAT®-Registered Imaging Equipment
(JUN 2014) (E.O.s 13423 and 13514).

(ii) Alternate I (JUN 2014) of 52.223—
13.

@D 52.223-14, Acquisition of
EPEAT®-Registered Televisions (Jun 2014)
(E.O.s 13423 and 13514).

(ii) Alternate I (Jun 2014) of 52.223-14.

(38) 52.223-15, Energy Efficiency in
Energy-Consuming Products (DEC 2007) (42

U.S.C. 8259b).
BN3) 52.223-16, Acquisition of
EPEAT®-Registered Personal Computer

Products (Jun 2014) (E.O.s 13423 and 13514).

(ii) Alternate I (Jun 2014) of 52.223-16.

(40) 52.223-18, Encouraging Contractor
Policies to Ban Text Messaging While Driv-
ing (AUG 2011)

(41) 52.225-1, Buy American—Supplies
(MAY 2014) (41 U.S.C. chapter 83).

(42)(1) 52.225-3, Buy American—Free
Trade Agreements—Israeli Trade Act (MAY
2014) (41 U.S.C. chapter 83, 19 U.S.C. 3301
note, 19 U.S.C. 2112 note, 19 U.S.C. 3805 note,
19 U.S.C. 4001 note, Pub. L. 103-182, 108-77,
108-78, 108-286, 108-302, 109-53, 109-169, 109-283,
110-138, 11241, 112-42, and 112-43.

(ii) Alternate I (MAY 2014) of 52.225-

. (iii) Alternate II (MAY 2014) of 52.225—

(iv) Alternate III (MAY 2014) of
52.225-3.

(43) 52.225-5, Trade Agreements
(NOV 2013) (19 U.S.C. 2501, et seq., 19 U.S.C.
3301 note).

(44) 52.225-13, Restrictions on Certain
Foreign Purchases (JUN 2008) (E.O.’s, procla-
mations, and statutes administered by the
Office of Foreign Assets Control of the De-
partment of the Treasury).

(45) 52.225-26, Contractors Performing
Private Security Functions Outside the
United States (JUL 2013) (Section 862, as
amended, of the National Defense Authoriza-
tion Act for Fiscal Year 2008; 10 U.S.C. 2302
Note).

(46) 52.226-4, Notice of Disaster or
Emergency Area Set-Aside (NOV 2007) (42
U.S.C. 5150).

(47) 52.226-5, Restrictions on Subcon-
tracting Outside Disaster or Emergency Area
(NOV 2007) (42 U.S.C. 5150).

(48) 52.232-29, Terms for Financing of
Purchases of Commercial Items (FEB 2002)
(41 U.S.C.4505, 10 U.S.C. 2307(f)).

(49) 52.232-30, Installment Payments
for Commercial Items (OCT 1995) (41
U.S.C.4505, 10 U.S.C. 2307(f)).

~ (B0) 52.232-33, Payment by Electronic
Funds Transfer—System for Award Manage-
ment (JUL 2013) (31 U.S.C. 3332).

(51) 52.232-34, Payment by Electronic

Funds Transfer—Other than System for
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Award Management (JUL 2013) (31 U.S.C.
3332).

~ (b2) 52.232-36, Payment by Third Party
(MAY 2014) (31 U.S.C. 3332).

(63) 52.239-1, Privacy or Security
Safeguards (AUG 1996) (5 U.S.C. 552a).

(54)(1) 52.247-64, Preference for Pri-
vately Owned U.S.-Flag Commercial Vessels
(FEB 2006) (46 U.S.C. Appx. 1241(b) and 10
U.S.C. 2631).

(ii) Alternate I (APR 2003) of 52.247-64.

(c) The Contractor shall comply with the
FAR clauses in this paragraph (c), applicable
to commercial services, that the Contracting
Officer has indicated as being incorporated
in this contract by reference to implement
provisions of law or Executive orders appli-
cable to acquisitions of commercial items:
[Contracting Officer check as appropriate.]

(1) 52.222-17, Nondisplacement of
Qualified Workers (May 2014) (E.O. 13495).

(2) 52.222-41, Service Contract Labor
Standards (MAY 2014) (41 U.S.C. chapter 67).

(3) 52.222-42, Statement of Equivalent
Rates for Federal Hires (MAY 2014) (29 U.S.C.
206 and 41 U.S.C. chapter 67).

(4) 52.222-43, Fair Labor Standards

Act and Service Contract Labor Standards—
Price Adjustment (Multiple Year and Option
Contracts) (MAY 2014) (29 U.S.C. 206 and 41
U.S.C. chapter 67).
(5) 52.222-44, Fair Labor Standards
Act and Service Contract Labor Standards—
Price Adjustment (MAY 2014) (29 U.S.C 206
and 41 U.S.C. chapter 67).

(6) 52.222-51, Exemption from Applica-
tion of the Service Contract Labor Standards
to Contracts for Maintenance, Calibration,
or Repair of Certain Equipment—Require-
ments (MAY 2014) (41 U.S.C. chapter 67).

(7) 52.222-53, Exemption from Applica-
tion of the Service Contract Labor Standards
to Contracts for Certain Services—Require-
ments (MAY 2014) (41 U.S.C. chapter 67).

(8) 52.222-55, Minimum Wages Under
Executive Order 13658 (Dec 2014) (E.O. 13658).

(9) 52.226-6, Promoting Excess Food
Donation to Nonprofit Organizations (MAY
2014) (42 U.S.C. 1792).

(10) 52.237-11, Accepting and Dis-
pensing of $1 Coin (SEP 2008) (31 U.S.C.
5112(p)(1)).

(d) Comptroller General Examination of
Record. The Contractor shall comply with
the provisions of this paragraph (d) if this
contract was awarded using other than
sealed bid, is in excess of the simplified ac-
quisition threshold, and does not contain the
clause at 52.215-2, Audit and Records—Nego-
tiation.

(1) The Comptroller General of the United
States, or an authorized representative of
the Comptroller General, shall have access
to and right to examine any of the Contrac-
tor’s directly pertinent records involving
transactions related to this contract.
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(2) The Contractor shall make available at
its offices at all reasonable times the
records, materials, and other evidence for ex-
amination, audit, or reproduction, until 3
years after final payment under this con-
tract or for any shorter period specified in
FAR Subpart 4.7, Contractor Records Reten-
tion, of the other clauses of this contract. If
this contract is completely or partially ter-
minated, the records relating to the work
terminated shall be made available for 3
years after any resulting final termination
settlement. Records relating to appeals
under the disputes clause or to litigation or
the settlement of claims arising under or re-
lating to this contract shall be made avail-
able until such appeals, litigation, or claims
are finally resolved.

(3) As used in this clause, records include
books, documents, accounting procedures
and practices, and other data, regardless of
type and regardless of form. This does not re-
quire the Contractor to create or maintain
any record that the Contractor does not
maintain in the ordinary course of business
or pursuant to a provision of law.

(e)(1) Notwithstanding the requirements of
the clauses in paragraphs (a), (b), (¢), and (d)
of this clause, the Contractor is not required
to flow down any FAR clause, other than
those in this paragraph (e)(1) of this para-
graph in a subcontract for commercial items.
Unless otherwise indicated below, the extent
of the flow down shall be as required by the
clause—

(i) 52.203-13, Contractor Code of Business
Ethics and Conduct (Oct 2015) (41 U.S.C. 3509).

(ii) 52.219-8, Utilization of Small Business
Concerns (OCT 2014) (15 U.S.C. 637(d)(2) and
(3)), in all subcontracts that offer further
subcontracting opportunities. If the sub-
contract (except subcontracts to small busi-
ness concerns) exceeds $700,000 ($1.5 million
for construction of any public facility), the
subcontractor must include 52.219-8 in lower
tier subcontracts that offer subcontracting
opportunities.

(iii) 52.222-17, Nondisplacement of Qualified
Workers (MAY 2014) (E.O. 13495). Flow down
required in accordance with paragraph (1) of
FAR clause 52.222-17.

(iv) 52.222-21, Prohibition of Segregated Fa-
cilities (APR 2015).

(v) 52.222-26, Equal Opportunity (APR 2015)
(E.O. 11246).

(vi) 52.222-35, Equal Opportunity for Vet-
erans (Oct 2015) (38 U.S.C. 4212).

(vii) 52.222-36, Equal Opportunity for Work-
ers with Disabilities (July 2014) (29 U.S.C.
793).

(viii) 52.222-37, Employment Reports on
Veterans (Oct 2015) (38 U.S.C. 4212).

(ix) 52.222-40, Notification of Employee
Rights Under the National Labor Relations
Act (DEC 2010) (E.O. 13496). Flow down re-
quired in accordance with paragraph (f) of
FAR clause 52.222-40.
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(x) 52.222-41, Service Contract Labor Stand-
ards (MAY 2014) (41 U.S.C. chapter 67).

(xi)  (A) 52.222-50, Combating Traffick-
ing in Persons (Mar 2015) (22 U.S.C. chapter
78 and E.O. 13627).

(B) Alternate I (Mar 2015) of 52.222-50
(22 U.S.C. chapter 78 and E.O. 13627).

(xii) 52.222-51, Exemption from Application
of the Service Contract Labor Standards to
Contracts for Maintenance, Calibration, or
Repair of Certain Equipment—Requirements
(MAY 2014) (41 U.S.C. chapter 67).

(xiii) 52.222-53, Exemption from Applica-
tion of the Service Contract Labor Standards
to Contracts for Certain Services—Require-
ments (MAY 2014) (41 U.S.C. chapter 67).

(xiv) 52.222-54, Employment Eligibility
Verification (Oct 2015) (E. O. 12989).

(xv) 52.222-55, Minimum Wages Under Exec-
utive Order 13658 (Dec 2014) (E.O. 13658).

(xvi) 52.225-26, Contractors Performing Pri-
vate Security Functions Outside the United
States (JUL 2013) (Section 862, as amended,
of the National Defense Authorization Act
for Fiscal Year 2008; 10 U.S.C. 2302 Note).

(xvii) 52.226-6, Promoting Excess Food Do-
nation to Nonprofit Organizations (MAY
2014) (42 U.S.C. 1792). Flow down required in
accordance with paragraph (e) of FAR clause
52.226-6.

(xviii) 52.247-64, Preference for Privately
Owned U.S.-Flag Commercial Vessels (FEB
2006) (46 U.S.C. Appx. 1241(b) and 10 U.S.C.
2631). Flow down required in accordance with
paragraph (d) of FAR clause 52.247-64.

(2) While not required, the contractor May
include in its subcontracts for commercial
items a minimal number of additional
clauses necessary to satisfy its contractual
obligations.

(End of clause)

Alternate I (JULY 2014). As prescribed
in 12.301(b)(4)(i), delete paragraph (d)
from the basic clause, redesignate
paragraph (e) as paragraph (d), and re-
vise the reference to ‘‘paragraphs (a),
(b), (¢), or (d) of this clause” in the re-
designated paragraph (d) to read
“‘paragraphs (a), (b), and (c) of this
clause’.

Alternate II (OCT 2015). As prescribed
in 12.301(b)(4)(ii), substitute the fol-
lowing paragraphs (d)(1) and (e)(1) for
paragraphs (d)(1) and (e)(1) of the basic
clause as follows:

(d)(1) The Comptroller General of the
United States, an appropriate Inspector Gen-
eral appointed under section 3 or 8G of the
Inspector General Act of 1978 (5 U.S.C. App.),
or an authorized representative of either of
the foregoing officials shall have access to
and right to—
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(i) Examine any of the Contractor’s or any
subcontractors’ records that pertain to, and
involve transactions relating to, this con-
tract; and

(ii) Interview any officer or employee re-
garding such transactions.

(e)(1) Notwithstanding the requirements of
the clauses in paragraphs (a), (b), and (c¢), of
this clause, the Contractor is not required to
flow down any FAR clause in a subcontract
for commercial items, other than—

(i) Paragraph (d) of this clause. This para-
graph flows down to all subcontracts, except
the authority of the Inspector General under
paragraph (d)(1)(ii) does not flow down; and

(ii) Those clauses listed in this paragraph
(e)(1). Unless otherwise indicated below, the
extent of the flow down shall be as required
by the clause—

(A) 52.203-13, Contractor Code of Business
Ethics and Conduct (Oct 2015) (41 U.S.C. 3509).

(B) 52.203—15, Whistleblower Protections
Under the American Recovery and Reinvest-
ment Act of 2009 (JUN 2010) (Section 1553 of
Pub. L. 111-5).

(C) 52.219-8, Utilization of Small Business
Concerns (Oct 2014) (156 U.S.C. 637(d)(2) and
(3)), in all subcontracts that offer further
subcontracting opportunities. If the sub-
contract (except subcontracts to small busi-
ness concerns) exceeds $700,000 ($1.5 million
for construction of any public facility), the
subcontractor must include 52.219-8 in lower
tier subcontracts that offer subcontracting
opportunities.

(D) 52.222-21, Prohibition of Segregated Fa-
cilities (APR 2015).

(E) 52.222-26, Equal Opportunity (APR 2015)
(E.O. 11246).

(F) 52.222-35, Equal Opportunity for Vet-
erans (Oct 2015) (38 U.S.C. 4212).

(G) 52.222-36, Equal Opportunity for Work-
ers with Disabilities (July 2014) (29 U.S.C.
793).

(H) 52.222-40, Notification of Employee
Rights Under the National Labor Relations
Act (DEC 2010) (E.O. 13496). Flow down re-
quired in accordance with paragraph (f) of
FAR clause 52.222-40.

(I) 52.222-41, Service Contract Labor Stand-
ards (MAY 2014) (41 U.S.C. chapter 67).

J) (1) 52.222-50, Combating Trafficking
in Persons (Mar 2015) (22 U.S.C. chapter 78
and E.O. 13627).

(2) Alternate I (Mar 2015) of 52.222-50
(22 U.S.C. chapter 78 and E.O. 13627).

(K) 52.222-51, Exemption from Application
of the Service Contract Labor Standards to
Contracts for Maintenance, Calibration, or
Repair of Certain Equipment—Requirements
(MAY 2014) (41 U.S.C. chapter 67).

(L) 52.222-53, Exemption from Application
of the Service Contract Labor Standards to
Contracts for Certain Services—Require-
ments (MAY 2014) (41 U.S.C. chapter 67).
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(M) 52.222-54, Employment Eligibility
Verification (Oct 2015) (Executive Order
12989).

(N) 52.222-55, Minimum Wages Under Exec-
utive Order 136568 (Dec 2014) (E.O. 13658).

(0) 52.226-6, Promoting Excess Food Dona-
tion to Nonprofit Organizations. (MAY 2014)
(42 U.S.C. 1792). Flow down required in ac-
cordance with paragraph (e) of FAR clause
52.226-6.

(P) 52.247-64, Preference for Privately
Owned U.S.-Flag Commercial Vessels (FEB
2006) (46 U.S.C. Appx. 1241(b) and 10 U.S.C.
2631). Flow down required in accordance with
paragraph (d) of FAR clause 52.247-64.

[60 FR 48255, Sept. 18, 1995]

EDITORIAL NOTES: 1. For FEDERAL REGISTER
citations affecting §52.212-5, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

2. At 75 FR 34264, June 16, 2010, §52.212-5
was amended; however, the amendment
could not be incorporated due to inaccurate
amendatory instruction.

3. At 79 FR 61752, Oct. 14, 2014, §52.212-5,
was amended, however, the amendment
could not be incorporated due to inaccurate
amendatory instruction.

EFFECTIVE DATE NOTES: At 80 FR 53438,
Sept. 3, 2015, §52.212-5, was amended by revis-
ing the date of the clause, paragraphs,
(b)(36)(i1) and (b)(39)(1), effective Oct. 5, 2015.
For the convenience of the user the revised
text is set forth as follows:

52.212-5 Contract Terms and Conditions Re-
quired to Implement Statutes or Execu-
tive Orders—Commercial Items.

* * * * *

CONTRACT TERMS AND CONDITIONS REQUIRED

TO IMPLEMENT STATUTES OR EXECUTIVE OR-

DERS—COMMERCIAL ITEMS (OCT 2015)

*

() * * *
@B6)(1) * * *
(ii) Alternate I (OCT 2015) of 52.223-13.

* * * * *
B39)({) 52.223-16, Acquisition of
EPEAT®-Registered Personal Computer

Products (OCT 2015) (E.O.s 13423 and 13514).

At 80 FR 38307, July 2, 2015, 52.212-5 was
amended by revising the date of the clause
and paragraph (a)(1), effective Nov. 1, 2015.
For the convenience of the user, the revised
text is set forth as follows:
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52.212-5 Contract Terms and Conditions Re-
quired to Implement Statutes or Execu-
tive Orders—Commercial Items.

* * * * *
CONTRACT TERMS AND CONDITIONS REQUIRED
TO IMPLEMENT STATUTES OR EXECUTIVE OR-

DERS—COMMERCIAL ITEMS (NOV 2015)

*

(a) * % %

(1) 52.209-10, Prohibition on Contracting
with Inverted Domestic Corporations (Nov
2015).

* * * * *

52.213-1 Fast Payment Procedure.

As prescribed in 13.404, insert the fol-
lowing clause:

FAST PAYMENT PROCEDURE (MAY 2006)

(a) General. The Government will pay in-
voices based on the Contractor’s delivery to
a post office or common -carrier (or, if
shipped by other means, to the point of first
receipt by the Government).

(b) Responsibility for supplies. (1) Title to
the supplies passes to the Government upon
delivery to—

(i) A post office or common carrier for
shipment to the specific destination; or

(ii) The point of first receipt by the Gov-
ernment, if shipment is by means other than
Postal Service or common carrier.

(2) Notwithstanding any other provision of
the contract, order, or blanket purchase
agreement, the Contractor shall—

(i) Assume all responsibility and risk of
loss for supplies not received at destination,
damaged in transit, or not conforming to
purchase requirements; and

(ii) Replace, repair, or correct those sup-
plies promptly at the Contractor’s expense,
if instructed to do so by the Contracting Of-
ficer within 180 days from the date title to
the supplies vests in the Government.

(c) Preparation of invoice. (1) Upon delivery
to a post office or common carrier (or, if
shipped by other means, the point of first re-
ceipt by the Government), the Contractor
shall—

(i) Prepare an invoice as provided in this
contract, order, or blanket purchase agree-
ment; and

(ii) Display prominently on the invoice
“FAST PAY.” Invoices not prominently
marked “FAST PAY” via manual or elec-
tronic means may be accepted by the pay-
ment office for fast payment. If the payment
office declines to make fast payment, the
Contractor shall be paid in accordance with
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procedures applicable to invoices to which
the Fast Payment clause does not apply.

(2) If the purchase price excludes the cost
of transportation, the Contractor shall enter
the prepaid shipping cost on the invoice as a
separate item. The Contractor shall not in-
clude the cost of parcel post insurance. If
transportation charges are stated separately
on the invoice, the Contractor shall retain
related paid freight bills or other transpor-
tation billings paid separately for a period of
3 years and shall furnish the bills to the Gov-
ernment upon request.

(3) If this contract, order, or blanket pur-
chase agreement requires the preparation of
a receiving report, the Contractor shall ei-
ther—

(i) Submit the receiving report on the pre-
scribed form with the invoice; or

(ii) Include the following information on
the invoice:

(A) Shipment number.

(B) Mode of shipment.

(C) At line item level—

(1) National stock number and/or manufac-
turer’s part number;

(2) Unit of measure;

(3) Ship-To Point;

(4) Mark-For Point, if in the contract; and

(5 FEDSTRIP/MILSTRIP document num-
ber, if in the contract.

(4) If this contract, order, or blanket pur-
chase agreement does not require prepara-
tion of a receiving report on a prescribed
form, the Contractor shall include on the in-
voice the following information at the line
item level, in addition to that required in
paragraph (c¢)(1) of this clause:

(i) Ship-To Point.

(ii) Mark-For Point.

(iii) FEDSTRIP/MILSTRIP document num-
ber, if in the contract.

(6) Where a receiving report is not re-
quired, the Contractor shall include a copy
of the invoice in each shipment.

(d) Certification of invoice. The Contractor
certifies by submitting an invoice to the
Government that the supplies being billed to
the Government have been shipped or deliv-
ered in accordance with shipping instruc-
tions issued by the ordering officer, in the
quantities shown on the invoice, and that
the supplies are in the quantity and of the
quality designated by the contract, order, or
blanket purchase agreement.

(e) FAST PAY container identification. The
Contractor shall mark all outer shipping
containers “FAST PAY.” When outer ship-
ping containers are not marked “FAST
PAY,” the payment office may make fast
payment. If the payment office declines to
make fast payment, the Contractor shall be
paid in accordance with procedures applica-
ble to invoices to which the Fast Payment
clause does not apply.
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[62 FR 64927, Dec. 9, 1997, as amended at 71
FR 20309, Apr. 19, 2006; 71 FR 25508, May 1,
2006]

52.213-2 Invoices.

As prescribed in 13.302-5(b), insert the
following clause:

INVOICES (APR 1984)

The Contractor’s invoices must be sub-
mitted before payment can be made. The
Contractor will be paid on the basis of the
invoice, which must state (a) the starting
and ending dates of the subscription deliv-
ery, and (b) either that orders have been
placed in effect for the addressees required,
or that the orders will be placed in effect
upon receipt of payment.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 51
FR 2666, Jan. 17, 1986; 60 FR 34761, July 3,
1995; 61 FR 39198, July 26, 1996; 62 FR 64928,
Dec. 9, 1997]

52.213-3 Notice to Supplier.

As prescribed in 13.302-5(c), insert the
following clause:

NOTICE TO SUPPLIER (APR 1984)

This is a firm order ONLY if your price
does not exceed the maximum line item or
total price in the Schedule. Submit invoices
to the Contracting Officer. If you cannot per-
form in exact accordance with this order,
WITHHOLD PERFORMANCE and notify the
Contracting Officer immediately, giving
your quotation.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 60
FR 34761, July 3, 1995; 61 FR 39198, July 26,
1996; 62 FR 64928, Dec. 9, 1997]

52.213-4 Terms and Conditions—Sim-
plified Acquisitions (Other Than
Commercial Items)

As prescribed in 13.302-5(d), insert the
following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISI-
TIONS (OTHER THAN COMMERCIAL ITEMS)
(OCT 2015)

(a) The Contractor shall comply with the
following Federal Acquisition Regulation
(FAR) clauses that are incorporated by ref-
erence:

(1) The clauses listed below implement pro-
visions of law or Executive order:
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(i) 52.222-3, Convict Labor (JUN 2003) (E.O.
11755).

(ii) 52.222-21, Prohibition of Segregated Fa-
cilities (APR 2015).

(iii) 52.222-26, Equal Opportunity (APR
2015) (E.O. 11246).

(iv) 52.225-13, Restrictions on Certain For-
eign Purchases (JUN 2008) (E.O.s, proclama-
tions, and statutes administered by the Of-
fice of Foreign Assets Control of the Depart-
ment of the Treasury).

(v) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(vi) 52.233-4, Applicable Law for Breach of
Contract Claim (OCT 2004) (Pub. L. 108-77,
108-78 (19 U.S.C. 3805 note).

(2) Listed below are additional clauses that
apply:

(i) 52.232-1, Payments (APR 1984).

(ii) 52.232-8, Discounts for Prompt Payment
(FEB 2002).

(iii) 52.232-11, Extras (APR 1984).

(iv) 52.232-25, Prompt Payment (JUL 2013).

(v) 52.232-39, Unenforceability of Unauthor-
ized Obligations (JUN 2013).

(vi) 52.232-40, Providing Accelerated Pay-
ments to Small Business Subcontractors
(DEC 2013).

(vii) 52.233-1, Disputes (MAY 2014).

(viii) 52.244-6, Subcontracts for Commer-
cial Items (Oct 2015).

(ix) 52.2563-1, Computer Generated Forms
(JAN 1991).

(b) The Contractor shall comply with the
following FAR clauses, incorporated by ref-
erence, unless the circumstances do not
apply:

(1) The clauses listed below implement pro-
visions of law or Executive order:

(i) 52.204-10, Reporting Executive Com-
pensation and First-Tier Subcontract
Awards (Oct 2015) (Pub. L. 109-282) (31 U.S.C.
6101 note) (Applies to contracts valued at
$30,000 or more).

(ii) 52.222-19, Child Labor—Cooperation
with Authorities and Remedies (JAN 2014)
(E.O. 13126). (Applies to contracts for sup-
plies exceeding the micro-purchase thresh-
old).

(iii) 52.222-20, Contracts for Materials, Sup-
plies, Articles, and Equipment Exceeding
$15,000 (MAY 2014) (41 U.S.C. chapter 65) (Ap-
plies to supply contracts over $15,000 in the
United States, Puerto Rico, or the U.S. Vir-
gin Islands).

(iv) 52.222-35, Equal Opportunity for Vet-
erans (Oct 2015) (38 U.S.C. 4212) (applies to
contracts of $150,000 or more).

(v) 52.222-36, Equal Employment for Work-
ers with Disabilities (JUL 2014) (29 U.S.C.
793) (Applies to contracts over $15,000, unless
the work is to be performed outside the
United States by employees recruited out-
side the United States). (For purposes of this
clause, ‘‘United States’” includes the 50
States, the District of Columbia, Puerto
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Rico, the Northern Mariana Islands, Amer-
ican Samoa, Guam, the U.S. Virgin Islands,
and Wake Island.)

(vi) 52.222-37, Employment Reports on Vet-
erans (Oct 2015) (38 U.S.C. 4212) (applies to
contracts of $150,000 or more).

(vii) 52.222-41, Service Contract Labor
Standards (MAY 2014) (41 U.S.C. chapter 67)
(Applies to service contracts over $2,500 that
are subject to the Service Contract Labor
Standards statute and will be performed in
the United States, District of Columbia,
Puerto Rico, the Northern Mariana Islands,
American Samoa, Guam, the U.S. Virgin Is-
lands, Johnston Island, Wake Island, or the
outer Continental Shelf).

(viii)(A) 52.222-50, Combating Trafficking
in Persons (MAR 2015) (22 U.S.C. chapter 78
and E.O 13627) (Applies to all solicitations
and contracts).

(B) Alternate I (MAR 2015) (Applies if the
Contracting Officer has filled in the fol-
lowing information with regard to applicable
directives or mnotices: Document title(s),
source for obtaining document(s), and con-
tract performance location outside the
United States to which the document ap-
plies).

(ix) 52.222-55, Minimum Wages Under Exec-
utive Order 13658 (DEC 2014) (Executive Order
13658) (Applies when 52.222-6 or 52.222-41 are
in the contract and performance in whole or
in part is in the United States (the 50 States
and the District of Columbia)).

(x) 52.223-5, Pollution Prevention and
Right-to-Know Information (MAY 2011) (E.O.
13423) (Applies to services performed on Fed-
eral facilities).

(xi) 52.223-15, Energy Efficiency in Energy-
Consuming Products (DEC 2007) (42 U.S.C.
8259b) (Unless exempt pursuant to 23.204, ap-
plies to contracts when energy-consuming
products listed in the ENERGY STAR® Pro-
gram or Federal Energy Management Pro-
gram (FEMP) will be—

(A) Delivered;

(B) Acquired by the Contractor for use in
performing services at a Federally-con-
trolled facility;

(C) Furnished by the Contractor for use by
the Government; or

(D) Specified in the design of a building or
work, or incorporated during its construc-
tion, renovation, or maintenance).

(xii) 52.2256-1, Buy American—Supplies
(MAY 2014) (41 U.S.C. chapter 67) (Applies to
contracts for supplies, and to contracts for
services involving the furnishing of supplies,
for use in the United States or its outlying
areas, if the value of the supply contract or
supply portion of a service contract exceeds
the micro-purchase threshold and the acqui-
sition—

(A) Is set aside for small business concerns;
or
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(B) Cannot be set aside for small business
concerns (see 19.502-2), and does not exceed
$25,000).

(xiii) 52.226-6, Promoting Excess Food Do-
nation to Nonprofit Organizations (MAY
2014) (42 U.S.C. 1792) (Applies to contracts
greater than $25,000 that provide for the pro-
vision, the service, or the sale of food in the
United States).

(xiv) 52.232-33, Payment by Electronic
Funds Transfer—System for Award Manage-
ment (JUL 2013) (Applies when the payment
will be made by electronic funds transfer
(EFT) and the payment office uses the Sys-
tem for Award Management (SAM) database
as its source of EFT information.)

(xv) 52.232-34, Payment by Electronic
Funds Transfer—Other than System for
Award Management (JUL 2013) (Applies when
the payment will be made by EFT and the
payment office does not use the SAM data-
base as its source of EFT information.)

(xvi) 52.247-64, Preference for Privately
Owned U.S.-Flag Commercial Vessels (FEB
2006) (46 U.S.C. App. 1241) (Applies to supplies
transported by ocean vessels (except for the
types of subcontracts listed at 47.504(d).)

(2) Listed below are additional clauses that
may apply:

(i) 52.209-6, Protecting the Government’s
Interest When Subcontracting with Contrac-
tors Debarred, Suspended, or Proposed for
Debarment (Oct 2015) (Applies to contracts
over $35,000).

(ii) 52.211-17, Delivery of Excess Quantities
(SEP 1989) (Applies to fixed-price supplies).

(iii) 52.247-29, F.0.b. Origin (FEB 2006) (Ap-
plies to supplies if delivery is f.o.b. origin).

(iv) 52.247-34, F.0.b. Destination (NOV 1991)
(Applies to supplies if delivery is f.o.b. des-
tination).

(c) FAR 52.252-2, Clauses Incorporated by
Reference (FEB 1998). This contract incor-
porates one or more clauses by reference,
with the same force and effect as if they
were given in full text. Upon request, the
Contracting Officer will make their full text
available. Also, the full text of a clause may
be accessed electronically at this/these ad-
dress(es):

[Insert one or more Internet addresses]

(d) Inspection/Acceptance. The Contractor
shall tender for acceptance only those items
that conform to the requirements of this
contract. The Government reserves the right
to inspect or test any supplies or services
that have been tendered for acceptance. The
Government may require repair or replace-
ment of nonconforming supplies or re-
performance of nonconforming services at no
increase in contract price. The Government
must exercise its postacceptance rights—
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(1) Within a reasonable period of time after
the defect was discovered or should have
been discovered; and

(2) Before any substantial change occurs in
the condition of the item, unless the change
is due to the defect in the item.

(e) Erxcusable delays. The Contractor shall
be liable for default unless nonperformance
is caused by an occurrence beyond the rea-
sonable control of the Contractor and with-
out its fault or negligence, such as acts of
God or the public enemy, acts of the Govern-
ment in either its sovereign or contractual
capacity, fires, floods, epidemics, quarantine
restrictions, strikes, unusually severe weath-
er, and delays of common carriers. The Con-
tractor shall notify the Contracting Officer
in writing as soon as it is reasonably possible
after the commencement of any excusable
delay, setting forth the full particulars in
connection therewith, shall remedy such oc-
currence with all reasonable dispatch, and
shall promptly give written notice to the
Contracting Officer of the cessation of such
occurrence.

(f) Termination for the Government’s conven-
ience. The Government reserves the right to
terminate this contract, or any part hereof,
for its sole convenience. In the event of such
termination, the Contractor shall imme-
diately stop all work hereunder and shall im-
mediately cause any and all of its suppliers
and subcontractors to cease work. Subject to
the terms of this contract, the Contractor
shall be paid a percentage of the contract
price reflecting the percentage of the work
performed prior to the notice of termination,
plus reasonable charges that the Contractor
can demonstrate to the satisfaction of the
Government, using its standard record keep-
ing system, have resulted from the termi-
nation. The Contractor shall not be required
to comply with the cost accounting stand-
ards or contract cost principles for this pur-
pose. This paragraph does not give the Gov-
ernment any right to audit the Contractor’s
records. The Contractor shall not be paid for
any work performed or costs incurred that
reasonably could have been avoided.

(g) Termination for cause. The Government
may terminate this contract, or any part
hereof, for cause in the event of any default
by the Contractor, or if the Contractor fails
to comply with any contract terms and con-
ditions, or fails to provide the Government,
upon request, with adequate assurances of
future performance. In the event of termi-
nation for cause, the Government shall not
be liable to the Contractor for any amount
for supplies or services not accepted, and the
Contractor shall be liable to the Government
for any and all rights and remedies provided
by law. If it is determined that the Govern-
ment improperly terminated this contract
for default, such termination shall be
deemed a termination for convenience.
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(h) Warranty. The Contractor warrants and
implies that the items delivered hereunder
are merchantable and fit for use for the par-
ticular purpose described in this contract.

(End of clause)

[62 FR 64928, Dec. 9, 1997]

EDITORIAL NOTES: 1. For FEDERAL REGISTER
citations affecting §52.213-4, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.
52.214-1—52.214-2 [Reserved]
52.214-3 Amendments

for Bids.

As prescribed in 14.201-6(b)(1), insert
the following provision:

to Invitations

AMENDMENTS TO INVITATIONS FOR BIDS (DEC
1989)

(a) If this solicitation is amended, then all
terms and conditions which are not modified
remain unchanged.

(b) Bidders shall acknowledge receipt of
any amendment to this solicitation (1) by
signing and returning the amendment, (2) by
identifying the amendment number and date
in space provided for this purpose on the
form for submitting a bid, (3) by letter or
telegram, or (4) by facsimile, if facsimile bids
are authorized in the solicitation. The Gov-
ernment must receive the acknowledgment
by the time and at the place specified for re-
ceipt of bids.

(End of provision)

[63 FR 43394, Oct. 26, 1988, as amended at 54
FR 48990, Nov. 28, 1989; 67 FR 13056, Mar. 20,
2002]

52.214-4 False Statements in Bids.

As prescribed in 14.201-6(b)(2), insert
the following provision in all invita-
tions for bids:

FALSE STATEMENTS IN BIDS (APR 1984)

Bidders must provide full, accurate, and
complete information as required by this so-
licitation and its attachments. The penalty
for making false statements in bids is pre-
scribed in 18 U.S.C. 1001.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 67
FR 13056, Mar. 20, 2002]
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52.214-5 Submission of Bids.

As prescribed in 14.201-6(c)(1), insert
the following provision:

SUBMISSION OF BIDS (MAR 1997)

(a) Bids and bid modifications shall be sub-
mitted in sealed envelopes or packages (un-
less submitted by electronic means) (1) ad-
dressed to the office specified in the solicita-
tion, and (2) showing the time and date spec-
ified for receipt, the solicitation number,
and the name and address of the bidder.

(b) Bidders using commercial carrier serv-
ices shall ensure that the bid is addressed
and marked on the outermost envelope or
wrapper as prescribed in subparagraphs (a)
(1) and (2) of this provision when delivered to
the office specified in the solicitation.

(c) Telegraphic bids will not be considered
unless authorized by the solicitation; how-
ever, bids may be modified or withdrawn by
written or telegraphic notice.

(d) Facsimile bids, modifications, or with-
drawals, will not be considered unless au-
thorized by the solicitation.

(e) Bids submitted by electronic commerce
shall be considered only if the electronic
commerce method was specifically stipu-
lated or permitted by the solicitation.

(End of provision)

[64 FR 48991, Nov. 28, 1989, as amended at 55
FR 3887, Feb. 5, 1990; 60 FR 34739, July 3, 1995;
61 FR 69293, Dec. 31, 1996; 62 FR 12721, Mar. 17,
1997]

52.214-6 Explanation to Prospective
Bidders.

As prescribed in 14.201-6(c)(2), insert
the following provision:

EXPLANATION TO PROSPECTIVE BIDDERS (APR
1984)

Any prospective bidder desiring an expla-
nation or interpretation of the solicitation,
drawings, specifications, etc., must request
it in writing soon enough to allow a reply to
reach all prospective bidders before the sub-
mission of their bids. Oral explanations or
instructions given before the award of a con-
tract will not be binding. Any information
given a prospective bidder concerning a so-
licitation will be furnished promptly to all
other prospective bidders as an amendment
to the solicitation, if that information is
necessary in submitting bids or if the lack of
it would be prejudicial to other prospective
bidders.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 55
FR 25531, June 21, 1990]
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52.214-7 Late submissions, modifica-
tions, and withdrawals of bids.

As prescribed in 14.201-6(c)(3), insert
the following provision:

LATE SUBMISSIONS, MODIFICATIONS, AND
WITHDRAWALS OF BIDS (NOV 1999)

(a) Bidders are responsible for submitting
bids, and any modifications or withdrawals,
so as to reach the Government office des-
ignated in the invitation for bids (IFB) by
the time specified in the IFB. If no time is
specified in the IFB, the time for receipt is
4:30 p.m., local time, for the designated Gov-
ernment office on the date that bids are due.

(b)(1) Any bid, modification, or withdrawal
received at the Government office designated
in the IFB after the exact time specified for
receipt of bids is ‘‘late” and will not be con-
sidered unless it is received before award is
made, the Contracting Officer determines
that accepting the late bid would not unduly
delay the acquisition; and—

(i) If it was transmitted through an elec-
tronic commerce method authorized by the
IFB, it was received at the initial point of
entry to the Government infrastructure not
later than 5:00 p.m. one working day prior to
the date specified for receipt of bids; or

(ii) There is acceptable evidence to estab-
lish that it was received at the Government
installation designated for receipt of bids
and was under the Government’s control
prior to the time set for receipt of bids.

(2) However, a late modification of an oth-
erwise successful bid that makes its terms
more favorable to the Government, will be
considered at any time it is received and
may be accepted.

(c) Acceptable evidence to establish the
time of receipt at the Government installa-
tion includes the time/date stamp of that in-
stallation on the bid wrapper, other docu-
mentary evidence of receipt maintained by
the installation, or oral testimony or state-
ments of Government personnel.

(d) If an emergency or unanticipated event
interrupts normal Government processes so
that bids cannot be received at the Govern-
ment office designated for receipt of bids by
the exact time specified in the IFB and ur-
gent Government requirements preclude
amendment of the IFB, the time specified for
receipt of bids will be deemed to be extended
to the same time of day specified in the so-
licitation on the first work day on which
normal Government processes resume.

(e) Bids may be withdrawn by written no-
tice received at any time before the exact
time set for receipt of bids. If the IFB au-
thorizes facsimile bids, bids may be with-
drawn via facsimile received at any time be-
fore the exact time set for receipt of bids,
subject to the conditions specified in the pro-
vision at 52.214-31, Facsimile Bids. A bid may
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be withdrawn in person by a bidder or its au-
thorized representative if, before the exact
time set for receipt of bids, the identity of
the person requesting withdrawal is estab-
lished and the person signs a receipt for the
bid.

(End of provision)
[64 FR 51840, Sept. 24, 1999]
52.214-8—52.214-9 [Reserved]

52.214-10 Contract
Bidding.

As prescribed in 14.201-6(e), insert the
following provision:

Award—Sealed

CONTRACT AWARD—SEALED BIDDING (JUL
1990)

(a) The Government will evaluate bids in
response to this solicitation without discus-
sions and will award a contract to the re-
sponsible bidder whose bid, conforming to
the solicitation, will be most advantageous
to the Government considering only price
and the price-related factors specified else-
where in the solicitation.

(b) The Government may (1) reject any or
all bids, (2) accept other than the lowest bid,
and (3) waive informalities or minor irreg-
ularities in bids received.

(¢c) The Government may accept any item
or group of items of a bid, unless the bidder
qualifies the bid by specific limitations. Un-
less otherwise provided in the Schedule, bids
may be submitted for quantities less than
those specified. The Government reserves the
right to make an award on any item for a
quantity less than the quantity offered, at
the unit prices offered, unless the bidder
specifies otherwise in the bid.

(d) A written award or acceptance of a bid
mailed or otherwise furnished to the success-
ful bidder within the time for acceptance
specified in the bid shall result in a binding
contract without further action by either
party.

(e) The Government may reject a bid as
nonresponsive if the prices bid are materi-
ally unbalanced between line items or
subline items. A bid is materially unbal-
anced when it is based on prices significantly
less than cost for some work and prices
which are significantly overstated in rela-
tion to cost for other work, and if there is a
reasonable doubt that the bid will result in
the lowest overall cost to the Government
even though it may be the low evaluated bid,
or if it is so unbalanced as to be tantamount
to allowing an advance payment.
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(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 50
FR 1746, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 55 FR 25531, June 21, 1990; 68 FR 43857,
July 24, 2003]

52.214-11 [Reserved]

52.214-12 Preparation of Bids.

As prescribed in 14.201-6(f), insert the
following provision:

PREPARATION OF BIDS (APR 1984)

(a) Bidders are expected to examine the
drawings, specifications, Schedule, and all
instructions. Failure to do so will be at the
bidder’s risk.

(b) Each bidder shall furnish the informa-
tion required by the solicitation. The bidder
shall sign the bid and print or type its name
on the Schedule and each continuation sheet
on which it makes an entry. Erasures or
other changes must be initialed by the per-
son signing the bid. Bids signed by an agent
shall be accompanied by evidence of that
agent’s authority, unless that evidence has
been previously furnished to the issuing of-
fice.

(c) For each item offered, bidders shall (1)
show the unit price, including, unless other-
wise specified, packaging, packing, and pres-
ervation and (2) enter the extended price for
the quantity of each item offered in the
Amount column of the Schedule. In case of
discrepancy between a unit price and an ex-
tended price, the unit price will be presumed
to be correct, subject, however, to correction
to the same extent and in the same manner
as any other mistake.

(d) Bids for supplies or services other than
those specified will not be considered unless
authorized by the solicitation.

(e) Bidders must state a definite time for
delivery of supplies or for performance of
services, unless otherwise specified in the so-
licitation.

(f) Time, if stated as a number of days, will
include Saturdays, Sundays, and holidays.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 51
FR 2666, Jan. 17, 1986]

52.214-13 Telegraphic Bids.
As prescribed in 14.201-6(g)(1), insert
the following provision:
TELEGRAPHIC BIDS (APR 1984)

(a) Bidders may submit telegraphic bids as
responses to this solicitation. These re-
sponses must arrive at the place, and by the
time, specified in the solicitation.
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(b) Telegraphic bids shall refer to this so-
licitation and include the items or subitems,
quantities, unit prices, time and place of de-
livery, all representations and other infor-
mation required by this solicitation, and a
statement of agreement with all the terms,
conditions, and provisions of the invitation
for bids.

(c) Telegraphic bids that fail to furnish re-
quired representations or information, or
that reject any of the terms, conditions, and
provisions of the solicitation, may be ex-
cluded from consideration.

(d) Bidders must promptly sign and submit
complete copies of the bids in confirmation
of their telegraphic bids.

(e) The term telegraphic bids, as used in this
provision, includes mailgrams.

(End of provision)

Alternate I (NOV 1988). As prescribed
in 14.201-6(g)(2), substitute the fol-
lowing for paragraph (d) of the basic
clause:

(d) Written confirmation of telegraphic
bids is not required.

[48 FR 42478, Sept. 19, 1983, as amended at 53

FR, 43394, Oct. 26, 1988]

52.214-14 Place
Sealed Bidding.

As prescribed in 14.201-6(h), insert the
following provision:

of Performance—

PLACE OF PERFORMANCE—SEALED BIDDING
(APR 1985)

(a) The bidder, in the performance of any
contract resulting from this solicitation, O
intends, [J does not intend [check applicable
box] to use one or more plants or facilities
located at a different address from the ad-
dress of the bidder as indicated in this bid.

(b) If the bidder checks intends in para-
graph (a) above, it shall insert in the spaces
provided below the required information:

Name and Address of
Owner and Operator of the
Plant or Facility if Other
than Bidder

Place of Performance
(Street Address, City, Coun-
ty, State, Zip Code)

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 50
FR 1746, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985]
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52.214-15
Bids.

As prescribed in 14.201-6(i), insert the
following provision:

Period for Acceptance of

PERIOD FOR ACCEPTANCE OF BIDS (APR 1984)

In compliance with the solicitation, the
bidder agrees, if this bid is accepted within

calendar days (60 calendar days unless a
different period is inserted by the bidder)
from the date specified in the solicitation for
receipt of bids, to furnish any or all items
upon which prices are bid at the price set op-
posite each item, delivered at the designated
point(s), within the time specified in the
Schedule.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 54
FR 48991, Nov. 28, 1989]

52.214-16 Minimum Bid Acceptance
Period.

As prescribed in 14.201-6(j), insert the
following provision in invitations for
bids, except for construction, if the
contracting officer determines that a
minimum acceptance period must be
specified:

MINIMUM BID ACCEPTANCE PERIOD (APR 1984)

(a) Acceptance period, as used in this provi-
sion, means the number of calendar days
available to the Government for awarding a
contract from the date specified in this solic-
itation for receipt of bids.

(b) This provision supersedes any language
pertaining to the acceptance period that
may appear elsewhere in this solicitation.

(c) The Government requires a minimum
acceptance period of  calendar days [the
Contracting Officer shall insert the number of
days].

(d) In the space provided immediately
below, bidders may specify a longer accept-
ance period than the Government’s min-
imum requirement.

The bidder allows the following acceptance
period:  calendar days.

(e) A bid allowing less than the Govern-
ment’s minimum acceptance period will be
rejected.

(f) The bidder agrees to execute all that it
has undertaken to do, in compliance with its
bid, if that bid is accepted in writing within
(1) the acceptance period stated in paragraph
(c) above or (2) any longer acceptance period
stated in paragraph (d) above.
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(End of provision)
52.214-17 [Reserved]

52.214-18 Preparation of Bids—Con-
struction.

As prescribed in 14.201-6(1), insert the
following provision:

PREPARATION OF BIDS—CONSTRUCTION (APR
1984)

(a) Bids must be (1) submitted on the forms
furnished by the Government or on copies of
those forms, and (2) manually signed. The
person signing a bid must initial each era-
sure or change appearing on any bid form.

(b) The bid form may require bidders to
submit bid prices for one or more items on
various bases, including—

(1) Lump sum bidding;

(2) Alternate prices;

(3) Units of construction; or

(4) Any combination of subparagraphs (1)
through (3) above.

(c) If the solicitation requires bidding on
all items, failure to do so will disqualify the
bid. If bidding on all items is not required,
bidders should insert the words no bid in the
space provided for any item on which no
price is submitted.

(d) Alternate bids will not be considered
unless this solicitation authorizes their sub-
mission.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 55
FR 25531, June 21, 1990]

52.214-19 Contract Award—Sealed
Bidding—Construction.

As prescribed in 14.201-6(m),
the following provision:

insert

CONTRACT AWARD—SEALED BIDDING—
CONSTRUCTION (AUG 1996)

(a) The Government will evaluate bids in
response to this solicitation without discus-
sions and will award a contract to the re-
sponsible bidder whose bid, conforming to
the solicitation, will be most advantageous
to the Government, considering only price
and the price-related factors specified else-
where in the solicitation.

(b) The Government may reject any or all
bids, and waive informalities or minor irreg-
ularities in bids received.

(c) The Government may accept any item
or combination of items, unless doing so is
precluded by a restrictive limitation in the
solicitation or the bid.

(d) The Government may reject a bid as
nonresponsive if the prices bid are materi-
ally unbalanced between line items or
subline items. A bid is materially unbal-
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anced when it is based on prices significantly
less than cost for some work and prices
which are significantly overstated in rela-
tion to cost for other work, and if there is a
reasonable doubt that the bid will result in
the lowest overall cost to the Government
even though it may be the low evaluated bid,
or if it is so unbalanced as to be tantamount
to allowing an advance payment.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 50
FR 1746, Jan. 11, 1985; 50 FR 52434, Dec. 23,
1985; 61 FR 31664, June 20, 1996]

52.214-20 Bid Samples.

As prescribed in 14.201-6(0)(1), insert
the following provision:

BID SAMPLES (APR 2002)

(a) Bid sample means a product sample re-
quired to be submitted by a bidder to show
those characteristics of the offered products
that cannot adequately be described by spec-
ifications, purchase descriptions, or the invi-
tation for bid (e.g., balance, facility of use, or
pattern).

(b) Bidders must furnish bid samples as
part of the bid. The Government must re-
ceive the bid samples by the time specified
in the invitation for bids. If the bidder fails
to submit samples on time, the Government
will reject the bid, except that the Con-
tracting Officer will consider a late sample
sent by mail under the Late Submissions,
Modifications, and Withdrawals of Bids pro-
vision of this solicitation.

(c) The Government will test or evaluate
bid samples to determine compliance with
all the characteristics listed for examination
in this solicitation. The Government will re-
ject the bid when the sample fails to conform
to the required characteristics. Products de-
livered under any resulting contract must
conform to—

(1) the approved sample for the character-
istics listed for test or evaluation and

(2) the specifications for all other charac-
teristics.

(d) Unless otherwise specified in the solici-
tation, bid samples shall be (1) submitted at
no expense to the Government, and (2) re-
turned at the bidder’s request and expense,
unless they are destroyed during preaward
testing.

(End of provision)

Alternate I (MAY 2002). As prescribed
in 14.201-6(0)(2)(i), insert the following
Alternate I:

(e) At the discretion of the Contracting Of-
ficer, the requirement for furnishing bid
samples may be waived for a bidder if (1) the
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bid states that the offered product is the
same as a product offered by the bidder to
the  [as appropriate, the Contracting Offi-
cer shall designate the contracting office or an
alternate activity or office], and (2) the Con-
tracting Officer determines that the pre-
viously offered product was accepted or test-
ed and found to comply with specification
and other requirements for technical accept-
ability conforming in every material respect
with those in this solicitation.

Alternate II (MAY 2002). As prescribed
in 14.201-6(0)(2)(ii), insert the following
Alternate II:

(e) At the discretion of the Contracting Of-
ficer, the requirements for furnishing bid
samples may be waived for a bidder if (1) the
bid states that the offered product is the
same as a product offered by the bidder to
the  [as appropriate, the Contracting Offi-
cer shall designate the contracting office or an
alternate activity or office] on a previous ac-
quisition, (2) the Contracting Officer deter-
mines that the previously offered product
was accepted or tested and found to comply
with specification and other requirements
for technical acceptability conforming in
every material respect with those of this so-
licitation, and (3) the product offered under
this solicitation will be produced under a re-
sulting contract at the same plant in which
the previously acquired or tested product
was produced.

[48 FR 42478, Sept. 19, 1983, as amended at 67
FR 13056, Mar. 20, 2002; 67 FR 21536, Apr. 30,
2002]

52.214-21 Descriptive Literature.

As prescribed in 14.201-6(p)(1), insert
the following provision:

DESCRIPTIVE LITERATURE (APR 2002)

(a) Descriptive literature, as used in this pro-
vision, means information furnished by a
bidder, such as cuts, illustrations, drawings,
and brochures, that shows a product’s char-
acteristics or construction or explains its op-
eration. The term includes only that infor-
mation required to evaluate the accept-
ability of the product and excludes other in-
formation for operating or maintaining the
product.

(b) Descriptive literature is required to es-
tablish, for the purpose of evaluation and
award, details of the product offered that are
specified elsewhere in the solicitation and
pertain to significant elements such as—

(1) Design;

(2) Materials;

(3) Components;

(4) Performance characteristics; and

(5) Methods of manufacture, assembly, con-
struction, or operation.
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(c) Descriptive literature, required else-
where in this solicitation, shall be—

(1) Identified to show the item(s) of the
offer to which it applies; and

(2) Received by the time specified in this
solicitation.

(d) If the bidder fails to submit descriptive
literature on time, the Government will re-
ject the bid, except that late descriptive lit-
erature sent by mail may be considered
under the Late Submissions, Modifications,
and Withdrawals of Bids provision of this so-
licitation.

(e) If the descriptive literature fails to
show that the product offered conforms to
the requirements of the solicitation, the
Government will reject the bid.

(End of provision)

Alternate I (APR 2002). As prescribed
in 14.201-6(p)(2), add the following para-
graphs (f) and (g) to the basic provi-
sion:

(f) The Contracting Officer may waive the
requirement for furnishing descriptive lit-
erature if the offeror has supplied a product
that is the same as that required by this so-
licitation under a prior contract. A bidder
that requests a waiver of this requirement
shall provide the following information:

Prior contract number

Date of prior contract )

Contract line item number of product

supplied ) ) )

Name and address of Government activity to
which delivery was made

Date of final delivery product supplied

(g) Bidders shall submit bids on the basis
of required descriptive literature or on the
basis of a previously supplied product under
paragraph (f) of this provision. A bidder sub-
mitting a bid on one of these two bases may
not elect to have its bid considered on the al-
ternative basis after the time specified for
receipt of bids. The Government will dis-
regard a bidder’s request for a waiver under
paragraph (f) if that bidder has submitted
the descriptive literature requested under
this solicitation.

[67 FR 13056, Mar. 20, 2002]

52.214-22 Evaluation of Bids for Mul-
tiple Awards.
As prescribed in 14.201-6(q), insert the
following provision:

EVALUATION OF BIDS FOR MULTIPLE AWARDS
(MAR 1990)

In addition to other factors, bids will be
evaluated on the basis of advantages and dis-
advantages to the Government that might
result from making more than one award
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(multiple awards). It is assumed, for the pur-
pose of evaluating bids, that $500 would be
the administrative cost to the Government
for issuing and administering each contract
awarded under this solicitation, and indi-
vidual awards will be for the items or com-
binations of items that result in the lowest
aggregate cost to the Government, including
the assumed administrative costs.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 55
FR 3887, Feb. 5, 1990]

52.214-23 Late submissions, modifica-
tions, revisions, and withdrawals of
technical proposals under two-step
sealed bidding.

As prescribed in 14.201-6(r), insert the
following provision:

LATE SUBMISSIONS, MODIFICATIONS, REVI-
SIONS, AND WITHDRAWALS OF TECHNICAL
PROPOSALS UNDER TWO-STEP SEALED BID-
DING (NOV 1999)

(a) Bidders are responsible for submitting
technical proposals, and any modifications
or revisions, so as to reach the Government
office designated in the request for technical
proposals by the time specified in the invita-
tion for bids (IFB). If no time is specified in
the IFB, the time for receipt is 4:30 p.m.,
local time, for the designated Government
office on the date that bids or revisions are
due.

(b)(1) Any technical proposal under step
one of two-step sealed bidding or modifica-
tion, revision, or withdrawal of such pro-
posal received at the Government office des-
ignated in the request for technical pro-
posals after the exact time specified for re-
ceipt will not be considered unless the Con-
tracting Officer determines that accepting
the late technical proposal would not unduly
delay the acquisition; and—

(i) If it was transmitted through an elec-
tronic commerce method authorized by the
request for technical proposals, it was re-
ceived at the initial point of entry to the
Government infrastructure not later than
5:00 p.m. one working day prior to the date
specified for receipt of proposals; or

(ii) There is acceptable evidence to estab-
lish that it was received at the Government
installation designated for receipt of offers
and was under the Government’s control
prior to the time set for receipt; or

(iii) It is the only proposal received and it
is negotiated under part 15 of the Federal Ac-
quisition Regulation.

(2) However, a late modification of an oth-
erwise successful proposal that makes its
terms more favorable to the Government
will be considered at any time it is received
and may be accepted.
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(c) Acceptable evidence to establish the
time of receipt at the Government installa-
tion includes the time/date stamp of that in-
stallation on the technical proposal wrapper,
other documentary evidence of receipt main-
tained by the installation, or oral testimony
or statements of Government personnel.

(d) If an emergency or unanticipated event
interrupts normal Government processes so
that technical proposals cannot be received
at the Government office designated for re-
ceipt of technical proposals by the exact
time specified in the request for technical
proposals, and urgent Government require-
ments preclude amendment of the request
for technical proposals, the time specified
for receipt of technical proposals will be
deemed to be extended to the same time of
day specified in the request for technical
proposals on the first work day on which
normal Government processes resume.

(e) Technical proposals may be withdrawn
by written notice received at any time before
the exact time set for receipt of technical
proposals. If the request for technical pro-
posals authorizes facsimile technical pro-
posals, they may be withdrawn via facsimile
received at any time before the exact time
set for receipt of proposals, subject to the
conditions specified in the provision at
52.214-31, Facsimile Bids. A technical pro-
posal may be withdrawn in person by a bid-
der or its authorized representative if, before
the exact time set for receipt of technical
proposals, the identity of the person request-
ing withdrawal is established and the person
signs a receipt for the technical proposal.

(End of provision)

[64 FR 51840, Sept. 24, 1999]
52.214-24 Multiple
posals.

As prescribed in 14.201-6(s), insert the
following provision:

Technical Pro-

MULTIPLE TECHNICAL PROPOSALS (APR 1984)

In the first step of this two-step acquisi-
tion, solicited sources are encouraged to sub-
mit multiple technical proposals presenting
different basic approaches. Each technical
proposal submitted will be separately evalu-
ated and the submitter will be notified as to
its acceptability.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 50
FR 1747, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985]
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52.214-25 Step Two of Two-Step Sealed
Bidding.

As prescribed in 14.201-6(t), insert the
following provision:

STEP TWO OF TWO-STEP SEALED BIDDING
(APR 1985)

(a) This invitation for bids is issued to ini-
tiate step two of two-step sealed bidding
under subpart 14.5 of the Federal Acquisition
Regulation.

(b) The only bids that the Contracting Offi-
cer may consider for award of a contract are
those received from bidders that have sub-
mitted acceptable technical proposals in step
one of this acquisition under  [the Con-
tracting Officer shall insert the identification of
the step-one request for technical proposals].

(c) Any bidder that has submitted multiple
technical proposals in step one of this acqui-
sition may submit a separate bid on each
technical proposal that was determined to be
acceptable to the Government.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 50
FR 1747, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985]

52.214-26 Audit and Records—Sealed
Bidding.

As prescribed in 14.201-7(a)(1), insert
the following clause:

AUDIT AND RECORDS—SEALED BIDDING (OCT
2010)

(a) As used in this clause, records includes
books, documents, accounting procedures
and practices, and other data, regardless of
type and regardless of whether such items
are in written form, in the form of computer
data, or in any other form.

(b) Certified cost or pricing data. If the Con-
tractor has been required to submit certified
cost or pricing data in connection with the
pricing of any modification to this contract,
the Contracting Officer, or an authorized
representative of the Contracting Officer, in
order to evaluate the accuracy, complete-
ness, and currency of the certified cost or
pricing data, shall have the right to examine
and audit all of the Contractor’s records, in-
cluding computations and projections, re-
lated to—

(1) The proposal for the modification;

(2) The discussions conducted on the pro-
posal(s), including those related to negoti-
ating;

(3) Pricing of the modification; or

(4) Performance of the modification.

(c) Comptroller General. In the case of pric-
ing any modification, the Comptroller Gen-
eral of the United States, or an authorized
representative, shall have the same rights as
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specified in paragraph (b) of this clause and
also the right to interview any current em-
ployee regarding such transactions.

(d) Availability. The Contractor shall make
available at its office at all reasonable times
the materials described in paragraph (b) of
this clause, for examination, audit, or repro-
duction, until 3 years after final payment
under this contract, or for any other period
specified in subpart 4.7 of the Federal Acqui-
sition Regulation (FAR). FAR Subpart 4.7,
Contractor Records Retention, in effect on
the data of this contract, is incorporated by
reference in its entirety and made a part of
this contract.

(1) If this contract is completely or par-
tially terminated, the records relating to the
work terminated shall be made available for
3 years after any resulting final termination
settlement.

(2) Records pertaining to appeals under the
Disputes clause or to litigation or the settle-
ment of claims arising under or relating to
the performance of this contract shall be
made available until disposition of such ap-
peals, litigation, or claims.

(e) The Contractor shall insert a clause
containing all the provisions of this clause,
including this paragraph (e), in all sub-
contracts expected to exceed the threshold in
FAR 15.403-4(a)(1) for submission of certified
cost or pricing data.

(End of clause)

Alternate I (MAR 2009). As prescribed
in 14.201-7(a)(2),substitute the following
paragraphs (c¢c) and (e) for paragraphs
(c) and (e) of the basic clause:

(c) The Comptroller General of the United
States, an appropriate Inspector General ap-
pointed under section 3 or 8G of the Inspec-
tor General Act of 1978 (6 U.S.C. App.), or an
authorized representative of either of the
foregoing officials, shall have access to and
the right to—

(1) Examine any of the Contractor’s or any
subcontractors’ records that pertain to, and
involve transactions relating to, this con-
tract or a subcontract hereunder; and

(2) Interview any officer or employee re-
garding such transactions.

(e)(1) Except as provided in paragraph
(e)(2), the Contractor shall insert a clause
containing the provisions of this clause, in-
cluding this paragraph (e), in all sub-
contracts.

(2) The authority of the Inspector General
under paragraph (c)(2) of this clause does not
flow down to subcontracts.

[60 FR 42651, Aug. 16, 1995; 60 FR 44548, Aug.
28, 1995; 62 FR 51271, Sept. 30, 1997; 74 FR
14649, 14651, Mar. 31, 2009; 75 FR 34281, June
16, 2010; 75 FR 53150, Aug. 30, 2010]
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52.214-27 Price Reduction for Defec-
tive Certified Cost or Pricing
Data—Modifications—Sealed  Bid-
ding.

As prescribed in 14.201-7(b), insert the
following clause:

PRICE REDUCTION FOR DEFECTIVE CERTIFIED
COST OR PRICING DATA—MODIFICATIONS—
SEALED BIDDING (AUG 2011)

(a) This clause shall become operative only
for any modification to this contract involv-
ing aggregate increases and/or decreases in
costs, plus applicable profits, expected to ex-
ceed the threshold for the submission of cer-
tified cost or pricing data at FAR 15.403-
4(a)(1), except that this clause does not apply
to a modification if an exception under FAR
15.403-1(b) applies.

(b) If any price, including profit, nego-
tiated in connection with any modification
under this clause, was increased by any sig-
nificant amount because (1) the Contractor
or a subcontractor furnished certified cost or
pricing data that were not complete, accu-
rate, and current as certified in its Certifi-
cate of Current Cost or Pricing Data, (2) a
subcontractor or prospective subcontractor
furnished the Contractor certified cost or
pricing data that were not complete, accu-
rate, and current as certified in the Contrac-
tor’s Certificate of Current Cost or Pricing
Data, or (3) any of these parties furnished
data of any description that were not accu-
rate, the price shall be reduced accordingly
and the contract shall be modified to reflect
the reduction. This right to a price reduction
is limited to that resulting from defects in
data relating to modifications for which this
clause becomes operative under paragraph
(a) of this clause.

(c) Any reduction in the contract price
under paragraph (b) of this clause due to de-
fective data from a prospective subcon-
tractor that was not subsequently awarded
the subcontract shall be limited to the
amount, plus applicable overhead and profit
markup, by which (1) the actual subcontract
or (2) the actual cost to the Contractor, if
there was no subcontract, was less than the
prospective subcontract cost estimate sub-
mitted by the Contractor; provided, that the
actual subcontract price was not itself af-
fected by defective certified cost or pricing
data.

(d)(1) If the Contracting Officer determines
under paragraph (b) of this clause that a
price or cost reduction should be made, the
Contractor agrees not to raise the following
matters as a defense—

(i) The Contractor or subcontractor was a
sole source supplier or otherwise was in a su-
perior bargaining position and thus the price
of the contract would not have been modified
even if accurate, complete, and current cer-
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tified cost or pricing data had been sub-
mitted;

(ii) The Contracting Officer should have
known that the certified cost or pricing data
in issue were defective even though the Con-
tractor or subcontractor took no affirmative
action to bring the character of the data to
the attention of the Contracting Officer;

(iii) The contract was based on an agree-
ment about the total cost of the contract
and there was no agreement about the cost
of each item procured under the contract; or

(iv) The Contractor or subcontractor did
not submit a Certificate of Current Cost or
Pricing Data.

(2)(1) Except as prohibited by subdivision
(d)(2)(i1) of this clause, an offset in an
amount determined appropriate by the Con-
tracting Officer based upon the facts shall be
allowed against the amount of a contract
price reduction if—

(A) The Contractor certifies to the Con-
tracting Officer that, to the best of the Con-
tractor’s knowledge and belief, the Con-
tractor is entitled to the offset in the
amount requested; and

(B) The Contractor proves that the cer-
tified cost or pricing data were available be-
fore the date of agreement on the price of
the contract (or price of the modification)
and that the data were not submitted before
such date.

(ii) An offset shall not be allowed if—

(A) The understated data was known by
the Contractor to be understated when the
Certificate of Current Cost or Pricing Data
was signed; or

(B) The Government proves that the facts
demonstrate that the contract price would
not have increased in the amount to be offset
even if the available data had been sub-
mitted before the date of agreement on
price.

(e) If any reduction in the contract price
under this clause reduces the price of items
for which payment was made prior to the
date of the modification reflecting the price
reduction, the Contractor shall be liable to
and shall pay the United States at the time
such overpayment is repaid—

(1) Interest compounded daily, as required
by 26 U.S.C. 6622, on the amount of such
overpayment to be computed from the
date(s) of overpayment to the Contractor to
the date the Government is repaid by the
Contractor at the applicable underpayment
rate effective for each quarter prescribed by
the Secretary of the Treasury under 26
U.S.C. 6621(a)(2); and

(2) A penalty equal to the amount of the
overpayment, if the Contractor or subcon-
tractor knowingly submitted certified cost
or pricing data which were incomplete, inac-
curate, or noncurrent.
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(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 50
FR 1747, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 53 FR 10830, Apr. 1, 1988; 55 FR 52797,
Dec. 21, 1990; 56 FR 67415, Dec. 30, 1991; 60 FR
48218, Sept. 18, 1995; 62 FR 51271, Sept. 30,
1997; 75 FR 53150, Aug. 30, 2010; 76 FR 39242,
July 5, 2011]

52.214-28 Subcontractor Certified Cost
or Pricing Data—Modifications—
Sealed Bidding.

As prescribed in 14.201-7(c), insert the
following clause:

SUBCONTRACTOR CERTIFIED COST OR PRICING
DATA—MODIFICATIONS—SEALED BIDDING
(OCT 2010)

(a) The requirements of paragraphs (b) and
(c) of this clause shall

(1) Become operative only for any modi-
fication to this contract involving aggregate
increases and/or decreases in costs, plus ap-
plicable profits, expected to exceed the
threshold for submission of certified cost or
pricing data at (FAR) 48 CFR 15.403-4(a)(1),
and

(2) Be limited to such modifications.

(b) Before awarding any subcontract ex-
pected to exceed the threshold for submis-
sion of certified cost or pricing data at FAR
15.403-4(a)(1), on the date of agreement on
price or the date of award, whichever is
later, or before pricing any subcontract
modifications involving aggregate increases
and/or decreases in costs, plus applicable
profits, expected to exceed the threshold for
submission of certified cost or pricing data
at FAR 15.403-4(a)(1), the Contractor shall re-
quire the subcontractor to submit certified
cost or pricing data (actually or by specific
identification in writing), as part of the sub-
contractor’s proposal in accordance with
FAR 15.408, Table 15-2 (to include any infor-
mation reasonably required to explain the
subcontractor’s estimating process such as
the judgmental factors applied and the
mathematical or other methods used in the
estimate, including those used in projecting
from known data, and the nature and
amount of any contingencies included in the
price), unless an exception under FAR 15.403—
1(b) applies.

(c) The Contractor shall require the sub-
contractor to certify in substantially the
form prescribed in subsection 15.406-2 of the
Federal Acquisition Regulation that, to the
best of its knowledge and belief, the data
submitted under paragraph (b) above were
accurate, complete, and current as of the
date of agreement on the negotiated price of
the subcontract or subcontract modification.

(d) The Contractor shall insert the sub-
stance of this clause, including this para-
graph (d), in each subcontract that, when en-
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tered into, exceeds the threshold for submis-
sion of certified cost or pricing data at FAR
15.403-4(a)(1).

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 50
FR 1747, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 56 FR 67415, Dec. 30, 1991; 59 FR 62499,
Dec. 5, 1994; 60 FR 48218, Sept. 18, 1995; 62 FR
51271, Sept. 30, 1997; 75 FR 53150, Aug. 30, 2010]

52.214-29 Order of
Sealed Bidding.

As prescribed in 14.201-7(d), insert the
following clause:

Precedence—

ORDER OF PRECEDENCE—SEALED BIDDING
(JAN 1986)

Any inconsistency in this solicitation or
contract shall be resolved by giving prece-
dence in the following order: (a) the Sched-
ule (excluding the specifications); (b) rep-
resentations and other instructions; (¢) con-
tract clauses; (d) other documents, exhibits,
and attachments; and (e) the specifications.

(End of clause)

[61 FR 2666, Jan. 17, 1986, as amended at 60
FR 48218, Sept. 18, 1995]

52.214-30 [Reserved]

52.214-31 Facsimile Bids.

As prescribed in 14.201-6(v), insert the
following provision:

FAcsIMILE BIDS (DEC 1989)

(a) Definition. Facsimile bid, as used in this
solicitation, means a bid, modification of a
bid, or withdrawal of a bid that is trans-
mitted to and received by the Government
via electronic equipment that communicates
and reproduces both printed and handwritten
material.

(b) Bidders may submit facsimile bids as
responses to this solicitation. These re-
sponses must arrive at the place and by the
time, specified in the solicitation.

(c) Facsimile bids that fail to furnish re-
quired representations or information or
that reject any of the terms, conditions, and
provisions of the solicitation may be ex-
cluded from consideration.

(d) Facsimile bids must contain the re-
quired signatures.

(e) The Government reserves the right to
make award solely on the facsimile bid.
However, if requested to do so by the Con-
tracting Officer, the apparently successful
bidder agrees to promptly submit the com-
plete original signed bid.

(f) Facsimile receiving data and compat-
ibility characteristics are as follows:
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(1) Telephone number of receiving fac-
simile equipment:

(2) Compatibility characteristics of receiv-
ing facsimile equipment (e.g., make and
model number, receiving speed, communica-
tions protocol):

(g) If the bidder chooses to transmit a fac-
simile bid, the Government will not be re-
sponsible for any failure attributable to the
transmission or receipt of the facsimile bid
including, but not limited to, the following:

(1) Receipt of garbled or incomplete bid.

(2) Availability or condition of the receiv-
ing facsimile equipment.

(3) Incompatibility between the sending
and receiving equipment.

(4) Delay in transmission or receipt of bid.

(5) Failure of the bidder to properly iden-
tify the bid.

(6) I1legibility of bid.

(7) Security of bid data.

(End of provision)

[64 FR 48992, Nov. 28, 1989, as amended at 64
FR 51841, Sept. 24, 1999]

52.214-32—52.214-33 [Reserved]

52.214-34 Submission of Offers in the
English Language.

As prescribed in 14.201-6(w),
the following provision:

insert

SUBMISSION OF OFFERS IN THE ENGLISH
LANGUAGE (APR 1991)

Offers submitted in response to this solici-
tation shall be in the English language. Of-
fers received in other than English shall be
rejected.

(End of provision)

[66 FR 15155, Apr. 15, 1991, as amended at 56
FR 33487, July 22, 1991; 58 FR 31143, May 28,
1993; 62 FR 51271, Sept. 30, 1997; 64 FR 51841,
Sept. 24, 1999; 64 FR 72433, Dec. 27, 1999]

52.214-35 Submission of Offers in U.S.
Currency.

As prescribed in 14.201-6(x), insert the
following provision:

SUBMISSION OF OFFERS IN U.S. CURRENCY
(APR 1991)

Offers submitted in response to this solici-
tation shall be in terms of U.S. dollars. Of-
fers received in other than U.S. dollars shall
be rejected.
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(End of provision)

[66 FR 15155, Apr. 15, 1991, as amended at 58
FR 31143, May 28, 1993; 62 FR 51271, Sept. 30,
1997; 64 FR 51841, Sept. 24, 1999; 64 FR 72433,
Dec. 27, 1999]

52.215-1 Instructions to
Competitive Acquisition.

As prescribed in 15.209(a), insert the
following provision:

Offerors—

INSTRUCTIONS TO OFFERORS—COMPETITIVE
ACQUISITIONS (JAN 2004)

(a) Definitions. As used in this provision—

Discussions are negotiations that occur
after establishment of the competitive range
that may, at the Contracting Officer’s dis-
cretion, result in the offeror being allowed to
revise its proposal.

In writing, writing, or written means any
worded or numbered expression that can be
read, reproduced, and later communicated,
and includes electronically transmitted and
stored information.

Proposal modification is a change made to a
proposal before the solicitation’s closing
date and time, or made in response to an
amendment, or made to correct a mistake at
any time before award.

Proposal revision is a change to a proposal
made after the solicitation closing date, at
the request of or as allowed by a Contracting
Officer as the result of negotiations.

Time, if stated as a number of days, is cal-
culated using calendar days, unless other-
wise specified, and will include Saturdays,
Sundays, and legal holidays. However, if the
last day falls on a Saturday, Sunday, or legal
holiday, then the period shall include the
next working day.

(b) Amendments to solicitations. If this solici-
tation is amended, all terms and conditions
that are not amended remain unchanged.
Offerors shall acknowledge receipt of any
amendment to this solicitation by the date
and time specified in the amendment(s).

(c) Submission, modification, revision, and
withdrawal of proposals. (1) Unless other
methods (e.g., electronic commerce or fac-
simile) are permitted in the solicitation, pro-
posals and modifications to proposals shall
be submitted in paper media in sealed enve-
lopes or packages (i) addressed to the office
specified in the solicitation, and (ii) showing
the time and date specified for receipt, the
solicitation number, and the name and ad-
dress of the offeror. Offerors using commer-
cial carriers should ensure that the proposal
is marked on the outermost wrapper with
the information in paragraphs (c)(1)(i) and
(c)(1)(ii) of this provision.

(2) The first page of the proposal must
show—

(i) The solicitation number;



52.215-1

(ii) The name, address, and telephone and
facsimile numbers of the offeror (and elec-
tronic address if available);

(iii) A statement specifying the extent of
agreement with all terms, conditions, and
provisions included in the solicitation and
agreement to furnish any or all items upon
which prices are offered at the price set op-
posite each item;

(iv) Names, titles, and telephone and fac-
simile numbers (and electronic addresses if
available) of persons authorized to negotiate
on the offeror’s behalf with the Government
in connection with this solicitation; and

(v) Name, title, and signature of person au-
thorized to sign the proposal. Proposals
signed by an agent shall be accompanied by
evidence of that agent’s authority, unless
that evidence has been previously furnished
to the issuing office.

(3) Submission, modification, revision, and
withdrawal of proposals. (i) Offerors are re-
sponsible for submitting proposals, and any
modifications or revisions, so as to reach the
Government office designated in the solicita-
tion by the time specified in the solicitation.
If no time is specified in the solicitation, the
time for receipt is 4:30 p.m., local time, for
the designated Government office on the
date that proposal or revision is due.

(ii)(A) Any proposal, modification, or revi-
sion, received at the Government office des-
ignated in the solicitation after the exact
time specified for receipt of offers is ‘‘late”
and will not be considered unless it is re-
ceived before award is made, the Contracting
Officer determines that accepting the late
offer would not unduly delay the acquisition;
and—

(1) If it was transmitted through an elec-
tronic commerce method authorized by the
solicitation, it was received at the initial
point of entry to the Government infrastruc-
ture not later than 5:00 p.m. one working day
prior to the date specified for receipt of pro-
posals; or

(2) There is acceptable evidence to estab-
lish that it was received at the Government
installation designated for receipt of offers
and was under the Government’s control
prior to the time set for receipt of offers; or

(3) It is the only proposal received.

(B) However, a late modification of an oth-
erwise successful proposal that makes its
terms more favorable to the Government,
will be considered at any time it is received
and may be accepted.

(iii) Acceptable evidence to establish the
time of receipt at the Government installa-
tion includes the time/date stamp of that in-
stallation on the proposal wrapper, other
documentary evidence of receipt maintained
by the installation, or oral testimony or
statements of Government personnel.

(iv) If an emergency or unanticipated
event interrupts normal Government proc-
esses so that proposals cannot be received at
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the office designated for receipt of proposals
by the exact time specified in the solicita-
tion, and urgent Government requirements
preclude amendment of the solicitation, the
time specified for receipt of proposals will be
deemed to be extended to the same time of
day specified in the solicitation on the first
work day on which normal Government proc-
esses resume.

(v) Proposals may be withdrawn by written
notice received at any time before award.
Oral proposals in response to oral solicita-
tions may be withdrawn orally. If the solici-
tation authorizes facsimile proposals, pro-
posals may be withdrawn via facsimile re-
ceived at any time before award, subject to
the conditions specified in the provision at
52.215-5, Facsimile Proposals. Proposals may
be withdrawn in person by an offeror or an
authorized representative, if the identity of
the person requesting withdrawal is estab-
lished and the person signs a receipt for the
proposal before award.

(4) Unless otherwise specified in the solici-
tation, the offeror may propose to provide
any item or combination of items.

(5) Offerors shall submit proposals in re-
sponse to this solicitation in English, unless
otherwise permitted by the solicitation, and
in U.S. dollars, unless the provision at FAR
52.225-17, Evaluation of Foreign Currency Of-
fers, is included in the solicitation.

(6) Offerors may submit modifications to
their proposals at any time before the solici-
tation closing date and time, and may sub-
mit modifications in response to an amend-
ment, or to correct a mistake at any time
before award.

(7) Offerors may submit revised proposals
only if requested or allowed by the Con-
tracting Officer.

(8) Proposals may be withdrawn at any
time before award. Withdrawals are effective
upon receipt of notice by the Contracting Of-
ficer.

(d) Offer expiration date. Proposals in re-
sponse to this solicitation will be valid for
the number of days specified on the solicita-
tion cover sheet (unless a different period is
proposed by the offeror).

(e) Restriction on disclosure and use of data.
Offerors that include in their proposals data
that they do not want disclosed to the public
for any purpose, or used by the Government
except for evaluation purposes, shall—

(1) Mark the title page with the following
legend: This proposal includes data that
shall not be disclosed outside the Govern-
ment and shall not be duplicated, used, or
disclosed—in whole or in part—for any pur-
pose other than to evaluate this proposal. If,
however, a contract is awarded to this offer-
or as a result of—or in connection with—the
submission of this data, the Government
shall have the right to duplicate, use, or dis-
close the data to the extent provided in the
resulting contract. This restriction does not
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limit the Government’s right to use informa-
tion contained in this data if it is obtained
from another source without restriction. The
data subject to this restriction are contained
in sheets [insert numbers or other identifica-
tion of sheets]; and

(2) Mark each sheet of data it wishes to re-
strict with the following legend: Use or dis-
closure of data contained on this sheet is
subject to the restriction on the title page of
this proposal.

(f) Contract award. (1) The Government in-
tends to award a contract or contracts re-
sulting from this solicitation to the respon-
sible offeror(s) whose proposal(s) represents
the best value after evaluation in accordance
with the factors and subfactors in the solici-
tation.

(2) The Government may reject any or all
proposals if such action is in the Govern-
ment’s interest.

(3) The Government may waive informal-
ities and minor irregularities in proposals re-
ceived.

(4) The Government intends to evaluate
proposals and award a contract without dis-
cussions with offerors (except clarifications
as described in FAR 15.306(a)). Therefore, the
offeror’s initial proposal should contain the
offeror’s best terms from a cost or price and
technical standpoint. The Government re-
serves the right to conduct discussions if the
Contracting Officer later determines them to
be necessary. If the Contracting Officer de-
termines that the number of proposals that
would otherwise be in the competitive range
exceeds the number at which an efficient
competition can be conducted, the Con-
tracting Officer may limit the number of
proposals in the competitive range to the
greatest number that will permit an efficient
competition among the most highly rated
proposals.

(5) The Government reserves the right to
make an award on any item for a quantity
less than the quantity offered, at the unit
cost or prices offered, unless the offeror
specifies otherwise in the proposal.

(6) The Government reserves the right to
make multiple awards if, after considering
the additional administrative costs, it is in
the Government’s best interest to do so.

(7) Exchanges with offerors after receipt of
a proposal do not constitute a rejection or
counteroffer by the Government.

(8) The Government may determine that a
proposal is unacceptable if the prices pro-
posed are materially unbalanced between
line items or subline items. Unbalanced pric-
ing exists when, despite an acceptable total
evaluated price, the price of one or more con-
tract line items is significantly overstated
or understated as indicated by the applica-
tion of cost or price analysis techniques. A
proposal may be rejected if the Contracting
Officer determines that the lack of balance
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poses an unacceptable risk to the Govern-
ment.

(9) If a cost realism analysis is performed,
cost realism may be considered by the source
selection authority in evaluating perform-
ance or schedule risk.

(10) A written award or acceptance of pro-
posal mailed or otherwise furnished to the
successful offeror within the time specified
in the proposal shall result in a binding con-
tract without further action by either party.

(11) If a post-award debriefing is given to
requesting offerors, the Government shall
disclose the following information, if appli-
cable:

(i) The agency’s evaluation of the signifi-
cant weak or deficient factors in the de-
briefed offeror’s offer.

(ii) The overall evaluated cost or price and
technical rating of the successful and the de-
briefed offeror and past performance infor-
mation on the debriefed offeror.

(iii) The overall ranking of all offerors,
when any ranking was developed by the
agency during source selection.

(iv) A summary of the rationale for award.

(v) For acquisitions of commercial items,
the make and model of the item to be deliv-
ered by the successful offeror.

(vi) Reasonable responses to relevant ques-
tions posed by the debriefed offeror as to
whether source-selection procedures set
forth in the solicitation, applicable regula-
tions, and other applicable authorities were
followed by the agency.

(End of provision)

Alternate I (OCT 1997). As prescribed
in 15.209(a)(1), substitute the following
paragraph (f)(4) for paragraph (f)(4) of
the basic provision:

(f)(4) The Government intends to evaluate
proposals and award a contract after con-
ducting discussions with offerors whose pro-
posals have been determined to be within the
competitive range. If the Contracting Officer
determines that the number of proposals
that would otherwise be in the competitive
range exceeds the number at which an effi-
cient competition can be conducted, the Con-
tracting Officer may limit the number of
proposals in the competitive range to the
greatest number that will permit an efficient
competition among the most highly rated
proposals. Therefore, the offeror’s initial
proposal should contain the offeror’s best
terms from a price and technical standpoint.

Alternate II (OCT 1997). As prescribed
in 15.209(a)(2), add a paragraph (c)(9)
substantially the same as the following
to the basic clause:
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(9) Offerors may submit proposals that de-
part from stated requirements. Such pro-
posals shall clearly identify why the accept-
ance of the proposal would be advantageous
to the Government. Any deviations from the
terms and conditions of the solicitation, as
well as the comparative advantage to the
Government, shall be clearly identified and
explicitly defined. The Government reserves
the right to amend the solicitation to allow
all offerors an opportunity to submit revised
proposals based on the revised requirements.

[62 FR 51259, Sept. 30, 1997; 64 FR 51841, Sept.
24, 1999, as amended at 64 FR 72433, 72451,
Dec. 27, 1999; 66 FR 2135, Jan. 10, 2001; 68 FR
69258, Dec. 11, 2003]

52.215-2 Audit and Records—Negotia-
tion.

As prescribed in 15.209(b), insert the
following clause:

AUDIT AND RECORDS—NEGOTIATION (OCT 2010)

(a) As used in this clause, records includes
books, documents, accounting procedures
and practices, and other data, regardless of
type and regardless of whether such items
are in written form, in the form of computer
data, or in any other form.

(b) Examination of costs. If this is a cost-re-
imbursement, incentive, time-and-materials,
labor-hour, or price redeterminable contract,
or any combination of these, the Contractor
shall maintain and the Contracting Officer,
or an authorized representative of the Con-
tracting Officer, shall have the right to ex-
amine and audit all records and other evi-
dence sufficient to reflect properly all costs
claimed to have been incurred or anticipated
to be incurred directly or indirectly in per-
formance of this contract. This right of ex-
amination shall include inspection at all rea-
sonable times of the Contractor’s plants, or
parts of them, engaged in performing the
contract.

(c) Certified cost or pricing data. If the Con-
tractor has been required to submit certified
cost or pricing data in connection with any
pricing action relating to this contract, the
Contracting Officer, or an authorized rep-
resentative of the Contracting Officer, in
order to evaluate the accuracy, complete-
ness, and currency of the certified cost or
pricing data, shall have the right to examine
and audit all of the Contractor’s records, in-

cluding computations and projections, re-
lated to—
(1) The proposal for the contract, sub-

contract, or modification;

(2) The discussions conducted on the pro-
posal(s), including those related to negoti-
ating;

(3) Pricing of the contract, subcontract, or
modification; or
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(4) Performance of the contract, sub-
contract or modification.

(d) Comptroller General. (1) The Comptroller
General of the United States, or an author-
ized representative, shall have access to and
the right to examine any of the Contractor’s
directly pertinent records involving trans-
actions related to this contract or a sub-
contract hereunder and to interview any cur-
rent employee regarding such transactions.

(2) This paragraph may not be construed to
require the Contractor or subcontractor to
create or maintain any record that the Con-
tractor or subcontractor does not maintain
in the ordinary course of business or pursu-
ant to a provision of law.

(e) Reports. If the Contractor is required to
furnish cost, funding, or performance re-
ports, the Contracting Officer or an author-
ized representative of the Contracting Offi-
cer shall have the right to examine and audit
the supporting records and materials, for the
purpose of evaluating (1) the effectiveness of
the Contractor’s policies and procedures to
produce data compatible with the objectives
of these reports and (2) the data reported.

(f) Availability. The Contractor shall make
available at its office at all reasonable times
the records, materials, and other evidence
described in paragraphs (a), (b), (¢), (d), and
(e) of this clause, for examination, audit, or
reproduction, until 3 years after final pay-
ment under this contract or for any shorter
period specified in Subpart 4.7, Contractor
Records Retention, of the Federal Acquisi-
tion Regulation (FAR), or for any longer pe-
riod required by statute or by other clauses
of this contract. In addition—

(1) If this contract is completely or par-
tially terminated, the Contractor shall make
available the records relating to the work
terminated until 3 years after any resulting
final termination settlement; and

(2) The Contractor shall make available
records relating to appeals under the Dis-
putes clause or to litigation or the settle-
ment of claims arising under or relating to
this contract until such appeals, litigation,
or claims are finally resolved.

(g) The Contractor shall insert a clause
containing all the terms of this clause, in-
cluding this paragraph (g), in all sub-
contracts under this contract that exceed
the simplified acquisition threshold and—

(1) That are cost-reimbursement, incen-
tive, time-and-materials, labor-hour, or
price-redeterminable type or any combina-
tion of these;

(2) For which certified cost or pricing data
are required; or

(3) That require the subcontractor to fur-
nish reports as discussed in paragraph (e) of
this clause.

The clause may be altered only as nec-
essary to identify properly the contracting
parties and the Contracting Officer under the
Government prime contract.
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Alternate I (MAR 2009). As prescribed
in 15.209(b)(2), substitute the following
paragraphs (d)(1) and (g) for paragraphs
(d)(1) and (g) of the basic clause:

(d) Comptroller General or Inspector General.
(1) The Comptroller General of the United
States, an appropriate Inspector General ap-
pointed under section 3 or 8G of the Inspec-
tor General Act of 1978 (5 U.S.C. App.), or an
authorized representative of either of the
foregoing officials, shall have access to and
the right to—

(i) Examine any of the Contractor’s or any
subcontractor’s records that pertain to and
involve transactions relating to this con-
tract or a subcontract hereunder; and

(ii) Interview any officer or employee re-
garding such transactions.

(2)(1) Except as provided in paragraph
(2)(2) of this clause, the Contractor shall in-
sert a clause containing all the terms of this
clause, including this paragraph (g), in all
subcontracts under this contract. The clause
may be altered only as necessary to identify
properly the contracting parties and the
Contracting Officer under the Government
prime contract.

(2) The authority of the Inspector General
under paragraph (d)(1)(ii) of this clause does
not flow down to subcontracts.

Alternate II (APR 1998). As prescribed
in 15.209(b)(3), add the following para-
graph (h) to the basic clause:

(h) The provisions of OMB Circular No. A-
133, ““‘Audits of States, Local Governments,
and Nonprofit Organizations,” apply to this
contract.

Alternate III (JUN 1999). As prescribed
in 15.209(b)(4), delete paragraph (d) of
the basic clause and redesignate the re-
maining paragraphs accordingly, and
substitute the following paragraph (e)
for the redesignated paragraph (e) of
the basic clause:

(e) Availability. The Contractor shall make
available at its office at all reasonable times
the records, materials, and other evidence
described in paragraphs (a), (b), (¢), and (d) of
this clause, for examination, audit, or repro-
duction, until 3 years after final payment
under this contract or for any shorter period
specified in Subpart 4.7, Contractor Records
Retention, of the Federal Acquisition Regu-
lation (FAR), or for any longer period re-
quired by statute or by other clauses of this
contract. In addition—

(1) If this contract is completely or par-
tially terminated, the Contractor shall make
available the records relating to the work
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terminated until 3 years after any resulting
final termination settlement; and

(2) The Contractor shall make available
records relating to appeals under the Dis-
putes clause or to litigation or the settle-
ment of claims arising under or relating to
this contract until such appeals, litigation,
or claims are finally resolved.

[60 FR 42651, Aug. 16, 1995, as amended at 61
FR 39198, July 26, 1996; 62 FR 259, Jan. 2, 1997;
62 FR 51271, Sept. 30, 1997; 63 FR 9055, Feb. 23,
1998; 64 FR 32749, June 17, 1999; 72 FR 27389,
May 15, 2007; 74 FR 14649, 14651, Mar. 31, 2009;
75 FR 53150, Aug. 30, 2010]

52.215-3 Request for Information or
Solicitation for Planning Purposes.

As prescribed in 15.209(c), insert the
following provision:

REQUEST FOR INFORMATION OR SOLICITATION
FOR PLANNING PURPOSES (OCT 1997)

(a) The Government does not intend to
award a contract on the basis of this solici-
tation or to otherwise pay for the informa-
tion solicited except as an allowable cost
under other contracts as provided in sub-
section 31.205-18, Bid and proposal costs, of
the Federal Acquisition Regulation.

(b) Although ‘“‘proposal’” and ‘‘offeror’ are
used in this Request for Information, your
response will be treated as information only.
It shall not be used as a proposal.

(c) This solicitation is issued for the pur-
pose of: [state purpose].

(End of provision)

[62 FR 51261, Sept. 30, 1997]
52.215-4 [Reserved]

52.215-5 Facsimile Proposals.

As prescribed in 15.209(e), insert the
following provision:

FACSIMILE PROPOSALS (OCT 1997)

(a) Definition. Facsimile proposal, as used in
this provision, means a proposal, revision or
modification of a proposal, or withdrawal of
a proposal that is transmitted to and re-
ceived by the Government via facsimile ma-
chine.

(b) Offerors may submit facsimile pro-
posals as responses to this solicitation. Fac-
simile proposals are subject to the same
rules as paper proposals.

(c) The telephone number of receiving fac-
simile equipment is: [insert telephone num-
ber].

(d) If any portion of a facsimile proposal
received by the Contracting Officer is
unreadable to the degree that conformance
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to the essential requirements of the solicita-
tion cannot be ascertained from the docu-
ment—

(1) The Contracting Officer immediately
shall notify the offeror and permit the offer-
or to resubmit the proposal;

(2) The method and time for resubmission
shall be prescribed by the Contracting Offi-
cer after consultation with the offeror; and

(3) The resubmission shall be considered as
if it were received at the date and time of
the original unreadable submission for the
purpose of determining timeliness, provided
the offeror complies with the time and for-
mat requirements for resubmission pre-
scribed by the Contracting Officer.

(e) The Government reserves the right to
make award solely on the facsimile proposal.
However, if requested to do so by the Con-
tracting Officer, the apparently successful
offeror promptly shall submit the complete
original signed proposal.

(End of provision)

[62 FR 51261, Sept. 30, 1997]

52.215-6 Place of Performance.

As prescribed in 15.209(f), insert the
following provision:

PLACE OF PERFORMANCE (OCT 1997)

(a) The offeror or respondent, in the per-
formance of any contract resulting from this
solicitation, [J intends, [ does not intend
[check applicable block] to use one or more
plants or facilities located at a different ad-
dress from the address of the offeror or re-
spondent as indicated in this proposal or re-
sponse to request for information.

(b) If the offeror or respondent checks ‘‘in-
tends” in paragraph (a) of this provision, it
shall insert in the following spaces the re-
quired information:

Name and address of owner

and operator of the plant or

facility if other than offeror or
respondent

Place of performance (street
address, city, state, county,
zip code)

(End of provision)

[62 FR 51261, Sept. 30, 1997]
52.215-7 [Reserved]

52.215-8 Order of Precedence—Uni-
form Contract Format.

As prescribed in 15.209(h), insert the
following clause:
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ORDER OF PRECEDENCE—UNIFORM CONTRACT
ForMAT (OCT 1997)

Any inconsistency in this solicitation or
contract shall be resolved by giving prece-
dence in the following order:

(a) The Schedule (excluding the specifica-
tions).

(b) Representations and other instructions.

(c) Contract clauses.

(d) Other documents, exhibits, and attach-
ments.

(e) The specifications.

(End of clause)

[62 FR 51261, Sept. 30, 1997]

52.215-9 Changes or Additions to
Make-or-Buy Program.

As prescribed in 15.408(a), insert the
following clause:

CHANGES OR ADDITIONS TO MAKE-OR-BUY
PrROGRAM (OCT 1997)

(a) The Contractor shall perform in accord-
ance with the make-or-buy program incor-
porated in this contract. If the Contractor
proposes to change the program, the Con-
tractor shall, reasonably in advance of the
proposed change, (1) notify the Contracting
Officer in writing, and (2) submit justifica-
tion in sufficient detail to permit evalua-
tion. Changes in the place of performance of
any ‘“‘make’ items in the program are sub-
ject to this requirement.

(b) For items deferred at the time of nego-
tiation of this contract for later addition to
the program, the Contractor shall, at the
earliest possible time—

(1) Notify the Contracting Officer of each
proposed addition; and

(2) Provide justification in sufficient detail
to permit evaluation.

(c) Modification of the make-or-buy pro-
gram to incorporate proposed changes or ad-
ditions shall be effective upon the Contrac-
tor’s receipt of the Contracting Officer’s
written approval.

(End of clause)

Alternate I (OCT 2010). As prescribed
in 15.408(a)(1) add the following para-
graph (d) to the basic clause:

(d) If the Contractor desires to reverse the
categorization of ‘“‘make’ or ‘“‘buy’ for any
item or items designated in the contract as
subject to this paragraph, it shall—

(1) Support its proposal with certified cost
or pricing data in accordance with FAR
15.408, Table 152 when required by FAR
15.403, and data other than certified cost or
pricing data, to permit evaluation; and
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(2) After approval is granted, promptly ne-
gotiate with the Contracting Officer an equi-
table reduction in the contract price in ac-
cordance with paragraph (k) of the Incentive
Price Revision—Firm Target clause or para-
graph (m) of the Incentive Price Revision—
Successive Targets clause of this contract.

Alternate II (OCT 2010). As prescribed
in 15.408(a)(2), add the following para-
graph (d) to the basic clause:

(d) If the Contractor desires to reverse the
categorization of ‘“make’ or ‘“buy’” for any
item or items designated in the contract as
subject to this paragraph, it shall—

(1) Support its proposal with certified cost
or pricing data in accordance with FAR
15.408, Table 15-2, when required by FAR
15.403, and data other than certified cost or
pricing data, to permit evaluation; and

(1) Support its proposal with cost or pric-
ing data to permit evaluation; and

(2) After approval is granted, promptly ne-
gotiate with the Contracting Officer an equi-
table reduction in the contract’s total esti-
mated cost and fee in accordance with para-
graph (e) of the Incentive Fee clause of this
contract.

[62 FR 51261, Sept. 30, 1997, as amended at 75
FR 53150, Aug. 30, 2010]

52.215-10 Price Reduction for Defec-
tive Certified Cost or Pricing Data.

As prescribed in 15.408(b), insert the
following clause:

PRICE REDUCTION FOR DEFECTIVE CERTIFIED
COST OR PRICING DATA (AUG 2011)

(a) If any price, including profit or fee, ne-
gotiated in connection with this contract, or
any cost reimbursable under this contract,
was increased by any significant amount be-
cause—

(1) The Contractor or a subcontractor fur-
nished certified cost or pricing data that
were not complete, accurate, and current as
certified in its Certificate of Current Cost or
Pricing Data;

(2) A subcontractor or prospective subcon-
tractor furnished the Contractor certified
cost or pricing data that were not complete,
accurate, and current as certified in the Con-
tractor’s Certificate of Current Cost or Pric-
ing Data; or

(3) Any of these parties furnished data of
any description that were not accurate, the
price or cost shall be reduced accordingly
and the contract shall be modified to reflect
the reduction.

(b) Any reduction in the contract price
under paragraph (a) of this clause due to de-
fective data from a prospective subcon-
tractor that was not subsequently awarded
the subcontract shall be limited to the
amount, plus applicable overhead and profit

52.215-10

markup, by which (1) the actual subcontract
or (2) the actual cost to the Contractor, if
there was no subcontract, was less than the
prospective subcontract cost estimate sub-
mitted by the Contractor; provided, that the
actual subcontract price was not itself af-
fected by defective certified cost or pricing
data.

(c)(1) If the Contracting Officer determines
under paragraph (a) of this clause that a
price or cost reduction should be made, the
Contractor agrees not to raise the following
matters as a defense:

(i) The Contractor or subcontractor was a
sole source supplier or otherwise was in a su-
perior bargaining position and thus the price
of the contract would not have been modified
even if accurate, complete, and current cer-
tified cost or pricing data had been sub-
mitted.

(ii) The Contracting Officer should have
known that the certified cost or pricing data
in issue were defective even though the Con-
tractor or subcontractor took no affirmative
action to bring the character of the data to
the attention of the Contracting Officer.

(iii) The contract was based on an agree-
ment about the total cost of the contract
and there was no agreement about the cost
of each item procured under the contract.

(iv) The Contractor or subcontractor did
not submit a Certificate of Current Cost or
Pricing Data.

(2)(i) Except as prohibited by subdivision
(c)(2)(i) of this clause, an offset in an
amount determined appropriate by the Con-
tracting Officer based upon the facts shall be
allowed against the amount of a contract
price reduction if—

(A) The Contractor certifies to the Con-
tracting Officer that, to the best of the Con-
tractor’s knowledge and belief, the Con-
tractor is entitled to the offset in the
amount requested; and

(B) The Contractor proves that the cer-
tified cost or pricing data were available be-
fore the ‘‘as of”’ date specified on its Certifi-
cate of Current Cost or Pricing Data, and
that the data were not submitted before such
date.

(ii) An offset shall not be allowed if—

(A) The understated data were known by
the Contractor to be understated before the
“as of”’ date specified on its Certificate of
Current Cost or Pricing Data; or

(B) The Government proves that the facts
demonstrate that the contract price would
not have increased in the amount to be offset
even if the available data had been sub-
mitted before the ‘“‘as of’’ date specified on
its Certificate of Current Cost or Pricing
Data.

(d) If any reduction in the contract price
under this clause reduces the price of items
for which payment was made prior to the
date of the modification reflecting the price
reduction, the Contractor shall be liable to
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and shall pay the United States at the time
such overpayment is repaid—

(1) Interest compounded daily, as required
by 26 U.S.C. 6622, on the amount of such
overpayment to be computed from the
date(s) of overpayment to the Contractor to
the date the Government is repaid by the
Contractor at the applicable underpayment
rate effective for each quarter prescribed by
the Secretary of the Treasury under 26
U.S.C. 6621(a)(2); and

(2) A penalty equal to the amount of the
overpayment, if the Contractor or subcon-
tractor knowingly submitted certified cost
or pricing data that were incomplete, inac-
curate, or noncurrent.

(End of clause)

[62 FR 51262, Sept. 30, 1997, as amended at 75
FR 53151, Aug. 30, 2010; 76 FR 39242, July 5,
2011]

52.215-11 Price Reduction for Defec-
tive Certified Cost or Pricing
Data—Modifications.

As prescribed in 15.408(c), insert the
following clause:

PRICE REDUCTION FOR DEFECTIVE CERTIFIED
CoST OR PRICING DATA—MODIFICATIONS
(AUG 2011)

(a) This clause shall become operative only
for any modification to this contract involv-
ing a pricing adjustment expected to exceed
the threshold for submission of certified cost
or pricing data at FAR 15.403-4, except that
this clause does not apply to any modifica-
tion if an exception under FAR 15.403-1 ap-
plies.

(b) If any price, including profit or fee, ne-
gotiated in connection with any modifica-
tion under this clause, or any cost reimburs-
able under this contract, was increased by
any significant amount because (1) the Con-
tractor or a subcontractor furnished cer-
tified cost or pricing data that were not com-
plete, accurate, and current as certified in
its Certificate of Current Cost or Pricing
Data, (2) a subcontractor or prospective sub-
contractor furnished the Contractor certified
cost or pricing data that were not complete,
accurate, and current as certified in the Con-
tractor’s Certificate of Current Cost or Pric-
ing Data, or (3) any of these parties fur-
nished data of any description that were not
accurate, the price or cost shall be reduced
accordingly and the contract shall be modi-
fied to reflect the reduction. This right to a
price reduction is limited to that resulting
from defects in data relating to modifica-
tions for which this clause becomes opera-
tive under paragraph (a) of this clause.

(c) Any reduction in the contract price
under paragraph (b) of this clause due to de-
fective data from a prospective subcon-
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tractor that was not subsequently awarded
the subcontract shall be limited to the
amount, plus applicable overhead and profit
markup, by which (1) the actual subcontract
or (2) the actual cost to the Contractor, if
there was no subcontract, was less than the
prospective subcontract cost estimate sub-
mitted by the Contractor; provided, that the
actual subcontract price was not itself af-
fected by defective certified cost or pricing
data.

(d)(1) If the Contracting Officer determines
under paragraph (b) of this clause that a
price or cost reduction should be made, the
Contractor agrees not to raise the following
matters as a defense:

(i) The Contractor or subcontractor was a
sole source supplier or otherwise was in a su-
perior bargaining position and thus the price
of the contract would not have been modified
even if accurate, complete, and current cer-
tified cost or pricing data had been sub-
mitted.

(ii) The Contracting Officer should have
known that the certified cost or pricing data
in issue were defective even though the Con-
tractor or subcontractor took no affirmative
action to bring the character of the data to
the attention of the Contracting Officer.

(iii) The contract was based on an agree-
ment about the total cost of the contract
and there was no agreement about the cost
of each item procured under the contract.

(iv) The Contractor or subcontractor did
not submit a Certificate of Current Cost or
Pricing Data.

(2)(i) Except as prohibited by subdivision
(d)(2)(ii) of this clause, an offset in an
amount determined appropriate by the Con-
tracting Officer based upon the facts shall be
allowed against the amount of a contract
price reduction if—

(A) The Contractor certifies to the Con-
tracting Officer that, to the best of the Con-
tractor’s knowledge and belief, the Con-
tractor is entitled to the offset in the
amount requested; and

(B) The Contractor proves that the cer-
tified cost or pricing data were available be-
fore the ‘‘as of”’ date specified on its Certifi-
cate of Current Cost or Pricing Data, and
that the data were not submitted before such
date.

(ii) An offset shall not be allowed if—

(A) The understated data were known by
the Contractor to be understated before the
“as of”’ date specified on its Certificate of
Current Cost or Pricing Data; or

(B) The Government proves that the facts
demonstrate that the contract price would
not have increased in the amount to be offset
even if the available data had been sub-
mitted before the ‘“‘as of’’ date specified on
its Certificate of Current Cost or Pricing
Data.

(e) If any reduction in the contract price
under this clause reduces the price of items
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for which payment was made prior to the
date of the modification reflecting the price
reduction, the Contractor shall be liable to
and shall pay the United States at the time
such overpayment is repaid—

(1) Interest compounded daily, as required
by 26 U.S.C. 6622, on the amount of such
overpayment to be computed from the
date(s) of overpayment to the Contractor to
the date the Government is repaid by the
Contractor at the applicable underpayment
rate effective for each quarter prescribed by
the Secretary of the Treasury under 26
U.S.C. 6621(a)(2); and

(2) A penalty equal to the amount of the
overpayment, if the Contractor or subcon-
tractor knowingly submitted certified cost
or pricing data that were incomplete, inac-
curate, or noncurrent.

(End of clause)

[62 FR 51262, Sept. 30, 1997, as amended at 75
FR 53151, Aug. 30, 2010; 76 FR 39243, July 5,
2011 ]

52.215-12 Subcontractor Certified Cost
or Pricing Data.

As prescribed in 15.408(d), insert the
following clause:

SUBCONTRACTOR CERTIFIED COST OR PRICING
DATA (OCT 2010)

(a) Before awarding any subcontract ex-
pected to exceed the threshold for submis-
sion of certified cost or pricing data at FAR
15.403-4, on the date of agreement on price or
the date of award, whichever is later; or be-
fore pricing any subcontract modification in-
volving a pricing adjustment expected to ex-
ceed the threshold for submission of certified
cost or pricing data at FAR 15.403-4, the Con-
tractor shall require the subcontractor to
submit certified cost or pricing data (actu-
ally or by specific identification in writing),
in accordance with FAR 15.408, Table 156-2 (to
include any information reasonably required
to explain the subcontractor’s estimating
process such as the judgmental factors ap-
plied and the mathematical or other meth-
ods used in the estimate, including those
used in projecting from known data, and the
nature and amount of any contingencies in-
cluded in the price), unless an exception
under FAR 15.403-1 applies.

(b) The Contractor shall require the sub-
contractor to certify in substantially the
form prescribed in FAR 15.406-2 that, to the
best of its knowledge and belief, the data
submitted under paragraph (a) of this clause
were accurate, complete, and current as of
the date of agreement on the negotiated
price of the subcontract or subcontract
modification.

(¢) In each subcontract that exceeds the
threshold for submission of certified cost or
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pricing data at FAR 15.403-4, when entered
into, the Contractor shall insert either—

(1) The substance of this clause, including
this paragraph (c), if paragraph (a) of this
clause requires submission of certified cost
or pricing data for the subcontract; or

(2) The substance of the clause at FAR
52.215-13, Subcontractor Certified Cost or
Pricing Data—Modifications.

(End of clause)

[62 FR 51263, Sept. 30, 1997, as amended at 75
FR 53151, Aug. 30, 2010]

52.215-13 Subcontractor Certified Cost
or Pricing Data—Modifications.

As prescribed in 15.408(e), insert the
following clause:

SUBCONTRACTOR CERTIFIED COST OR PRICING
DATA—MODIFICATIONS (OCT 2010)

(a) The requirements of paragraphs (b) and
(c) of this clause shall—

(1) Become operative only for any modi-
fication to this contract involving a pricing
adjustment expected to exceed the threshold
for submission of certified cost or pricing
data at FAR 15.403-4; and

(2) Be limited to such modifications.

(b) Before awarding any subcontract ex-
pected to exceed the threshold for submis-
sion of certified cost or pricing data at FAR
15.403-4, on the date of agreement on price or
the date of award, whichever is later; or be-
fore pricing any subcontract modification in-
volving a pricing adjustment expected to ex-
ceed the threshold for submission of certified
cost or pricing data at FAR 15.403-4, the Con-
tractor shall require the subcontractor to
submit certified cost or pricing data (actu-
ally or by specific identification in writing),
in accordance with FAR 15.408, Table 15-2 (to
include any information reasonably required
to explain the subcontractor’s estimating
process such as the judgmental factors ap-
plied and the mathematical or other meth-
ods used in the estimate, including those
used in projecting from known data, and the
nature and amount of any contingencies in-
cluded in the price), unless an exception
under FAR 15.403-1 applies.

(c) The Contractor shall require the sub-
contractor to certify in substantially the
form prescribed in FAR 15.406-2 that, to the
best of its knowledge and belief, the data
submitted under paragraph (b) of this clause
were accurate, complete, and current as of
the date of agreement on the negotiated
price of the subcontract or subcontract
modification.

(d) The Contractor shall insert the sub-
stance of this clause, including this para-
graph (d), in each subcontract that exceeds
the threshold for submission of certified cost
or pricing data at FAR 15.403-4 on the date of
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agreement on price or the date of award,
whichever is later.

(End of clause)

[62 FR 51263, Sept. 30, 1997, as amended at 75
FR 53151, Aug. 30, 2010]

52.215-14 Integrity of Unit Prices.

As prescribed in 15.408(f)(1), insert the
following clause:

INTEGRITY OF UNIT PRICES (OCT 2010)

(a) Any proposal submitted for the negotia-
tion of prices for items of supplies shall dis-
tribute costs within contracts on a basis that
ensures that unit prices are in proportion to
the items’ base cost (e.g., manufacturing or
acquisition costs). Any method of distrib-
uting costs to line items that distorts unit
prices shall not be used. For example, dis-
tributing costs equally among line items is
not acceptable except when there is little or
no variation in base cost. Nothing in this
paragraph requires submission of certified
cost or pricing data not otherwise required
by law or regulation.

(b) When requested by the Contracting Of-
ficer, the Offeror/Contractor shall also iden-
tify those supplies that it will not manufac-
ture or to which it will not contribute sig-
nificant value.

(c) The Contractor shall insert the sub-
stance of this clause, less paragraph (b), in
all subcontracts for other than: acquisitions
at or below the simplified acquisition thresh-
old in FAR Part 2; construction or architect-
engineer services under FAR Part 36; utility
services under FAR Part 41; services where
supplies are not required; commercial items;
and petroleum products.

(End of clause)

Alternate I (OCT 1997). As prescribed
in 15.408(f)(2), substitute the following
paragraph (b) for paragraph (b) of the
basic clause:

(b) The Offeror/Contractor shall also iden-
tify those supplies that it will not manufac-
ture or to which it will not contribute sig-
nificant value.

[62 FR 51263, Sept. 30, 1997, as amended at 75
FR 53151, Aug. 30, 2010]

52.215-15 Pension
asset reversions.

adjustments and

As prescribed in 15.408(g), insert the
following clause:
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PENSION ADJUSTMENTS AND ASSET
REVERSIONS (OCT 2010)

(a) The Contractor shall promptly notify
the Contracting Officer in writing when it
determines that it will terminate a defined-
benefit pension plan or otherwise recapture
such pension fund assets.

(b) For segment closings, pension plan ter-
minations, or curtailment of benefits, the
amount of the adjustment shall be—

(1) For contracts and subcontracts that are
subject to full coverage under the Cost Ac-
counting Standards (CAS) Board rules and
regulations (48 CFR Chapter 99), the amount
measured, assigned, and allocated in accord-
ance with 48 CFR 9904.413-50(c)(12); and

(2) For contracts and subcontracts that are
not subject to full coverage under the CAS,
the amount measured, assigned, and allo-
cated in accordance with 48 CFR 9904.413-
50(c)(12), except the numerator of the frac-
tion at 48 CFR 9904.413-50(c)(12)(vi) shall be
the sum of the pension plan costs allocated
to all non-CAS covered contracts and sub-
contracts that are subject to Federal Acqui-
sition Regulation (FAR) Subpart 31.2 or for
which certified cost or pricing data were sub-
mitted.

(c) For all other situations where assets re-
vert to the Contractor, or such assets are
constructively received by it for any reason,
the Contractor shall, at the Government’s
option, make a refund or give a credit to the
Government for its equitable share of the
gross amount withdrawn. The Government’s
equitable share shall reflect the Govern-
ment’s participation in pension costs
through those contracts for which certified
cost or pricing data were submitted or that
are subject to FAR Subpart 31.2.

(d) The Contractor shall include the sub-
stance of this clause in all subcontracts
under this contract that meet the applica-
bility requirement of FAR 15.408(g).

(End of clause)

[63 FR 58598, Oct. 30, 1998, as amended at 68
FR 69527, Dec. 11, 2003; 69 FR 59704, Oct. 5,
2004; 69 FR 60967, Oct. 14, 2004; 75 FR 53151,
Aug. 30, 2010]

52.215-16 Facilities Capital Cost of
Money.
As prescribed in 15.408(h), insert the
following provision:

FACILITIES CAPITAL COST OF MONEY (JUN
2003)

(a) Facilities capital cost of money will be
an allowable cost under the contemplated
contract, if the criteria for allowability in
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FAR 31.205-10(b) are met. One of the allow-
ability criteria requires the prospective Con-
tractor to propose facilities capital cost of
money in its offer.

(b) If the prospective Contractor does not
propose this cost, the resulting contract will
include the clause Waiver of Facilities Cap-
ital Cost of Money.

(End of provision)

[62 FR 35669, Sept. 22, 1987. Redesignated and
amended at 62 FR 51263, Sept. 30, 1997; 68 FR
28092, May 22, 2003]

52.215-17 Waiver of Facilities Capital
Cost of Money.

As prescribed in 15.408(i), insert the
following clause:

WAIVER OF FACILITIES CAPITAL COST OF
MONEY (OCT 1997)

The Contractor did not include facilities
capital cost of money as a proposed cost of
this contract. Therefore, it is an unallowable
cost under this contract.

(End of clause)

[62 FR 35669, Sept. 22, 1987. Redesignated and
amended at 62 FR 51263, Sept. 30, 1997]

52.215-18 Reversion or Adjustment of
Plans for Postretirement Benefits
(PRB) Other Than Pensions.

As prescribed in 15.408(j), insert the
following clause:

REVERSION OR ADJUSTMENT OF PLANS FOR
POSTRETIREMENT BENEFITS (PRB) OTHER
THAN PENSIONS (JUL 2005)

(a) The Contractor shall promptly notify
the Contracting Officer in writing when the
Contractor determines that it will terminate
or reduce the benefits of a PRB plan.

(b) If PRB fund assets revert or inure to
the Contractor, or are constructively re-
ceived by it under a plan termination or oth-
erwise, the Contractor shall make a refund
or give a credit to the Government for its eq-
uitable share as required by 31.205-6(0)(5) of
the Federal Acquisition Regulation (FAR).
When determining or agreeing on the method
for recovery of the Government’s equitable
share, the contracting parties should con-
sider the following methods: cost reduction,
amortizing the credit over a number of years
(with appropriate interest), cash refund, or
some other agreed upon method. Should the
parties be unable to agree on the method for
recovery of the Government’s equitable
share, through good faith negotiations, the
Contracting Officer shall designate the
method of recovery.
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(c) The Contractor shall insert the sub-
stance of this clause in all subcontracts that
meet the applicability requirements of FAR
15.408(j).

(End of clause)

[70 FR 33673, June 8, 2005]

52.215-19 Notification of Ownership
Changes.

As prescribed in 15.408(k), insert the
following clause:

NOTIFICATION OF OWNERSHIP CHANGES (OCT
1997)

(a) The Contractor shall make the fol-
lowing notifications in writing:

(1) When the Contractor becomes aware
that a change in its ownership has occurred,
or is certain to occur, that could result in
changes in the valuation of its capitalized
assets in the accounting records, the Con-
tractor shall notify the Administrative Con-
tracting Officer (ACO) within 30 days.

(2) The Contractor shall also notify the
ACO within 30 days whenever changes to
asset valuations or any other cost changes
have occurred or are certain to occur as a re-
sult of a change in ownership.

(b) The Contractor shall—

(1) Maintain current, accurate, and com-
plete inventory records of assets and their
costs;

(2) Provide the ACO or designated rep-
resentative ready access to the records upon
request;

(3) Ensure that all individual and grouped
assets, their capitalized values, accumulated
depreciation or amortization, and remaining
useful lives are identified accurately before
and after each of the Contractor’s ownership
changes; and

(4) Retain and continue to maintain depre-
ciation and amortization schedules based on
the asset records maintained before each
Contractor ownership change.

(c) The Contractor shall include the sub-
stance of this clause in all subcontracts
under this contract that meet the applica-
bility requirement of FAR 15.408(Kk).

(End of clause)

[62 FR 51264, Sept. 30, 1997]

52.215-20 Requirements for Certified
Cost or Pricing Data and Data
Other Than Certified Cost or Pric-
ing Data.

As prescribed in 15.408(1), insert the
following provision:
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REQUIREMENTS FOR CERTIFIED COST OR PRIC-
ING DATA AND DATA OTHER THAN CERTIFIED
COST OR PRICING DATA (OCT 2010)

(a) Ezxceptions from certified cost or pricing
data. (1) In lieu of submitting certified cost
or pricing data, offerors may submit a writ-
ten request for exception by submitting the
information described in the following sub-
paragraphs. The Contracting Officer may re-
quire additional supporting information, but
only to the extent necessary to determine
whether an exception should be granted, and
whether the price is fair and reasonable.

(i) Identification of the law or regulation es-
tablishing the price offered. If the price is con-
trolled under law by periodic rulings, re-
views, or similar actions of a governmental
body, attach a copy of the controlling docu-
ment, unless it was previously submitted to
the contracting office.

(ii) Commercial item exception. For a com-
mercial item exception, the offeror shall sub-
mit, at a minimum, information on prices at
which the same item or similar items have
previously been sold in the commercial mar-
ket that is adequate for evaluating the rea-
sonableness of the price for this acquisition.
Such information may include—

(A) For catalog items, a copy of or identi-
fication of the catalog and its date, or the
appropriate pages for the offered items, or a
statement that the catalog is on file in the
buying office to which the proposal is being
submitted. Provide a copy or describe cur-
rent discount policies and price lists (pub-
lished or unpublished), e.g., wholesale, origi-
nal equipment manufacturer, or reseller.
Also explain the basis of each offered price
and its relationship to the established cata-
log price, including how the proposed price
relates to the price of recent sales in quan-
tities similar to the proposed quantities;

(B) For market-priced items, the source
and date or period of the market quotation
or other basis for market price, the base
amount, and applicable discounts. In addi-
tion, describe the nature of the market;

(C) For items included on an active Fed-
eral Supply Service Multiple Award Sched-
ule contract, proof that an exception has
been granted for the schedule item.

(2) The offeror grants the Contracting Offi-
cer or an authorized representative the right
to examine, at any time before award, books,
records, documents, or other directly perti-
nent records to verify any request for an ex-
ception under this provision, and the reason-
ableness of price. For items priced using
catalog or market prices, or law or regula-
tion, access does not extend to cost or profit
information or other data relevant solely to
the offeror’s determination of the prices to
be offered in the catalog or marketplace.

(b) Requirements for certified cost or pricing
data. If the offeror is not granted an excep-
tion from the requirement to submit cer-
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tified cost or pricing data, the following ap-
plies:

(1) The offeror shall prepare and submit
certified cost or pricing data, data other
than certified cost or pricing data, and sup-
porting attachments in accordance with the
instructions contained in Table 15-2 of FAR
15.408, which is incorporated by reference
with the same force and effect as though it
were inserted here in full text. The instruc-
tions in Table 15-2 are incorporated as a
mandatory format to be used in this con-
tract, unless the Contracting Officer and the
Contractor agree to a different format and
change this clause to use Alternate I.

(2) As soon as practicable after agreement
on price, but before contract award (except
for unpriced actions such as letter con-
tracts), the offeror shall submit a Certificate
of Current Cost or Pricing Data, as pre-
scribed by FAR 15.406-2.

(End of provision)

Alternate I (OCT 2010). As prescribed
in 15.408(1) (and see 15.403-5(b)(1)), sub-
stitute the following paragraph (b)(1)
for paragraph (b)(1) of the basic provi-
sion:

(b)(1) The offeror shall submit certified
cost or pricing data, data other than cer-
tified cost or pricing data, and supporting at-
tachments in the following format: [Insert de-
scription of the data and format that are re-
quired, and include access to records necessary
to permit an adequate evaluation of the pro-
posed price in accordance with 15.408, Table 15—
2, Note 2. The description may be inserted at the
time of issuing the solicitation, or the Con-
tracting Officer may specify that the offeror’s
format will be acceptable, or the description may
be inserted as the result of negotiations.]

Alternate II (OCT 1997). As prescribed
in 15.408(1), add the following paragraph
(c) to the basic provision:

(c) When the proposal is submitted, also
submit one copy each to: (1) the Administra-
tive Contracting Officer, and (2) the Contract
Auditor.

Alternate II1I (OCT 1997). As prescribed
in 15.408(1), add the following paragraph
(c) to the basic provision (if Alternate I1
is also used, redesignate the following
paragraph as paragraph (d)).

(c) Submit the cost portion of the proposal
via the following electronic media: [Insert

media format, e.g., electronic spreadsheet for-
mat, electronic mail, etc.]

Alternate IV (OCT 2010). As prescribed
in 15.408(1), replace the text of the basic
provision with the following:
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(a) Submission of certified cost or pricing
data is not required.

(b) Provide data described below: [Insert de-
scription of the data and the format that are re-
quired, including the access to records necessary
to permit an adequate evaluation of the pro-
posed price in accordance with 15.403-3.]

[62 FR 51264, Sept. 30, 1997, as amended at 75
FR 53152, Aug. 30, 2010; 77 FR 44066, July 26,
2012]

52.215-21 Requirements for Certified
Cost or Pricing Data and Data
Other Than Certified Cost or Pric-
ing Data—Modifications.

As prescribed in 15.408(m), insert the
following clause:

REQUIREMENTS FOR CERTIFIED COST OR PRIC-
ING DATA AND DATA OTHER THAN CERTIFIED
COoST OR PRICING DATA—MODIFICATIONS
(OCT 2010)

(a) Ezxceptions from certified cost or pricing
data. (1) In lieu of submitting certified cost
or pricing data for modifications under this
contract, for price adjustments expected to
exceed the threshold set forth at FAR 15.403—
4 on the date of the agreement on price or
the date of the award, whichever is later, the
Contractor may submit a written request for
exception by submitting the information de-
scribed in the following subparagraphs. The
Contracting Officer may require additional
supporting information, but only to the ex-
tent necessary to determine whether an ex-
ception should be granted, and whether the
price is fair and reasonable—

(i) Identification of the law or regulation es-
tablishing the price offered. If the price is con-
trolled under law by periodic rulings, re-
views, or similar actions of a governmental
body, attach a copy of the controlling docu-
ment, unless it was previously submitted to
the contracting office.

(ii) Information on modifications of contracts
or subcontracts for commercial items. (A) If—

(I) The original contract or subcontract
was granted an exception from certified cost
or pricing data requirements because the
price agreed upon was based on adequate
price competition or prices set by law or reg-
ulation, or was a contract or subcontract for
the acquisition of a commercial item; and

(2) The modification (to the contract or
subcontract) is not exempted based on one of
these exceptions, then the Contractor may
provide information to establish that the
modification would not change the contract
or subcontract from a contract or sub-
contract for the acquisition of a commercial
item to a contract or subcontract for the ac-
quisition of an item other than a commercial
item.

(B) For a commercial item exception, the
Contractor shall provide, at a minimum, in-
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formation on prices at which the same item
or similar items have previously been sold
that is adequate for evaluating the reason-
ableness of the price of the modification.
Such information may include—

(1) For catalog items, a copy of or identi-
fication of the catalog and its date, or the
appropriate pages for the offered items, or a
statement that the catalog is on file in the
buying office to which the proposal is being
submitted. Provide a copy or describe cur-
rent discount policies and price lists (pub-
lished or unpublished), e.g., wholesale, origi-
nal equipment manufacturer, or reseller.
Also explain the basis of each offered price
and its relationship to the established cata-
log price, including how the proposed price
relates to the price of recent sales in quan-
tities similar to the proposed quantities.

(2) For market-priced items, the source
and date or period of the market quotation
or other basis for market price, the base
amount, and applicable discounts. In addi-
tion, describe the nature of the market.

(3) For items included on an active Federal
Supply Service Multiple Award Schedule
contract, proof that an exception has been
granted for the schedule item.

(2) The Contractor grants the Contracting
Officer or an authorized representative the
right to examine, at any time before award,
books, records, documents, or other directly
pertinent records to verify any request for
an exception under this clause, and the rea-
sonableness of price. For items priced using
catalog or market prices, or law or regula-
tion, access does not extend to cost or profit
information or other data relevant solely to
the Contractor’s determination of the prices
to be offered in the catalog or marketplace.

(b) Requirements for certified cost or pricing
data. If the Contractor is not granted an ex-
ception from the requirement to submit cer-
tified cost or pricing data, the following ap-
plies:

(1) The Contractor shall submit certified
cost or pricing data, data other than cer-
tified cost or pricing data, and supporting at-
tachments in accordance with the instruc-
tions contained in Table 15-2 of FAR 15.408,
which is incorporated by reference with the
same force and effect as though it were in-
serted here in full text. The instructions in
Table 15-2 are incorporated as a mandatory
format to be used in this contract, unless the
Contracting Officer and the Contractor agree
to a different format and change this clause
to use Alternate I.

(2) As soon as practicable after agreement
on price, but before award (except for un-
priced actions), the Contractor shall submit
a Certificate of Current Cost or Pricing
Data, as prescribed by FAR 15.406-2.
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(End of clause)

Alternate I (OCT 2010). As prescribed
in 15.408(m) and 15.403-5(b)(1), sub-
stitute the following paragraph (b)(1)
for paragraph (b)(1) of the basic clause.

(b)(1) The Contractor shall submit certified
cost or pricing data, data other than cer-
tified cost or pricing data, and supporting at-
tachments prepared in the following format:
[Insert description of the data and format that
are required and include access to records nec-
essary to permit an adequate evaluation of the
proposed price in accordance with 15.408, Table
15-2, Note 2. The description may be inserted at
the time of issuing the solicitation, or the Con-
tracting Officer may specify that the offeror’s
format will be acceptable, or the description may
be inserted as the result of negotiations.]

Alternate II (OCT 1997). As prescribed
in 15.408(m), add the following para-
graph (c) to the basic clause:

(c) When the proposal is submitted, also
submit one copy each to: (1) the Administra-
tive Contracting Officer, and (2) the Contract
Auditor.

Alternate III (OCT 1997). As prescribed
in 15.408(m), add the following para-
graph (c) to the basic clause (if Alter-
nate II is also used, redesignate the fol-
lowing paragraph as paragraph (d)):

(c) Submit the cost portion of the proposal
via the following electronic media: [Insert
media format]

Alternate IV (OCT 2010). As prescribed
in 15.408(m), replace the text of the
basic clause with the following:

(a) Submission of certified cost or pricing
data is not required.

(b) Provide data described below: [Insert de-
scription of the data and the format that are re-
quired, including the access to records necessary
to permit an adequate evaluation of the pro-
posed price in accordance with 15.403-3.]

[62 FR 51264, Sept. 30, 1997, as amended at 75
FR 53152, Aug. 30, 2010]

52.215-22 Limitations on Pass-
Through Charges—Identification of
Subcontract Effort.

As prescribed in 15.408(n)(1), use the
following provision:

LIMITATIONS ON PASS-THROUGH CHARGES—
IDENTIFICATION OF SUBCONTRACT EFFORT
(OCT 2009)

(a) Definitions. Added value, excessive pass-
through charge, subcontract, and subcon-
tractor, as used in this provision, are defined

48 CFR Ch. 1 (10-1-15 Edition)

in the clause of this solicitation entitled
“Limitations on Pass-Through Charges”
(FAR 52.215-23).

(b) General. The offeror’s proposal shall ex-
clude excessive pass-through charges.

(c) Performance of work by the Contractor or
a subcontractor. (1) The offeror shall identify
in its proposal the total cost of the work to
be performed by the offeror, and the total
cost of the work to be performed by each
subcontractor, under the contract, task
order, or delivery order.

(2) If the offeror intends to subcontract
more than 70 percent of the total cost of
work to be performed under the contract,
task order, or delivery order, the offeror
shall identify in its proposal—

(i) The amount of the offeror’s indirect
costs and profit/fee applicable to the work to
be performed by the subcontractor(s); and

(ii) A description of the added value pro-
vided by the offeror as related to the work to
be performed by the subcontractor(s).

(3) If any subcontractor proposed under the
contract, task order, or delivery order in-
tends to subcontract to a lower-tier subcon-
tractor more than 70 percent of the total
cost of work to be performed under its sub-
contract, the offeror shall identify in its pro-
posal—

(i) The amount of the subcontractor’s indi-
rect costs and profit/fee applicable to the
work to be performed by the lower-tier sub-
contractor(s); and

(ii) A description of the added value pro-
vided by the subcontractor as related to the
work to be performed by the lower-tier sub-
contractor(s).

(End of provision)

[74 FR 52855, Oct. 14, 2009]
52.215-23 Limitations on
Through Charges.

As prescribed in 15.408(n)(2), use the
following clause:

Pass-

LIMITATIONS ON PASS-THROUGH CHARGES
(OCT 2009)

(a) Definitions. As used in this clause—

Added wvalue means that the Contractor
performs subcontract management functions
that the Contracting Officer determines are
a benefit to the Government (e.g., processing
orders of parts or services, maintaining in-
ventory, reducing delivery lead times, man-
aging multiple sources for contract require-
ments, coordinating deliveries, performing
quality assurance functions).

Ezxcessive pass-through charge, with respect
to a Contractor or subcontractor that adds
no or negligible value to a contract or sub-
contract, means a charge to the Government
by the Contractor or subcontractor that is
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for indirect costs or profit/fee on work per-
formed by a subcontractor (other than
charges for the costs of managing sub-
contracts and any applicable indirect costs
and associated profit/fee based on such
costs).

No or negligible value means the Contractor
or subcontractor cannot demonstrate to the
Contracting Officer that its effort added
value to the contract or subcontract in ac-
complishing the work performed under the
contract (including task or delivery orders).

Subcontract means any contract, as defined
in FAR 2.101, entered into by a subcontractor
to furnish supplies or services for perform-
ance of the contract or a subcontract. It in-
cludes but is not limited to purchase orders,
and changes and modifications to purchase
orders.

Subcontractor, as defined in FAR 44.101,
means any supplier, distributor, vendor, or
firm that furnishes supplies or services to or
for a prime Contractor or another subcon-
tractor.

(b) General. The Government will not pay
excessive pass-through charges. The Con-
tracting Officer shall determine if excessive
pass-through charges exist.

(c) Reporting. Required reporting of per-
formance of work by the Contractor or a sub-
contractor. The Contractor shall notify the
Contracting Officer in writing if—

(1) The Contractor changes the amount of
subcontract effort after award such that it
exceeds 70 percent of the total cost of work
to be performed under the contract, task
order, or delivery order. The notification
shall identify the revised cost of the sub-
contract effort and shall include verification
that the Contractor will provide added value;
or

(2) Any subcontractor changes the amount
of lower-tier subcontractor effort after
award such that it exceeds 70 percent of the
total cost of the work to be performed under
its subcontract. The notification shall iden-
tify the revised cost of the subcontract effort
and shall include verification that the sub-
contractor will provide added value as re-
lated to the work to be performed by the
lower-tier subcontractor(s).

(d) Recovery of excessive pass-through
charges. If the Contracting Officer deter-
mines that excessive pass-through charges
exist;

(1) For other than fixed-price contracts,
the excessive pass-through charges are unal-
lowable in accordance with the provisions in
FAR subpart 31.2; and

(2) For applicable DoD fixed-price con-
tracts, as identified in 15.408(n)(2)(i1)(B), the
Government shall be entitled to a price re-
duction for the amount of excessive pass-
through charges included in the contract
price.

(e) Access to records. (1) The Contracting Of-
ficer, or authorized representative, shall

52.216-2

have the right to examine and audit all the
Contractor’s records (as defined at FAR
52.215-2(a)) necessary to determine whether
the Contractor proposed, billed, or claimed
excessive pass-through charges.

(2) For those subcontracts to which para-
graph (f) of this clause applies, the Con-
tracting Officer, or authorized representa-
tive, shall have the right to examine and
audit all the subcontractor’s records (as de-
fined at FAR 52.215-2(a)) necessary to deter-
mine whether the subcontractor proposed,
billed, or claimed excessive pass-through
charges.

(f) Flowdown. The Contractor shall insert
the substance of this clause, including this
paragraph (f), in all cost-reimbursement sub-
contracts under this contract that exceed
the simplified acquisition threshold, except
if the contract is with DoD, then insert in all
cost-reimbursement subcontracts and fixed-
price subcontracts, except those identified in
15.408(n)(2)(1)(B)(2), that exceed the threshold
for obtaining cost or pricing data in accord-
ance with FAR 15.403-4.

(End of clause)

Alternate I (OCT 2009). As prescribed
in 15.408(n)(2)(iii), substitute the fol-
lowing paragraph (b) for paragraph (b)
of the basic clause:

(b) General. The Government will not pay
excessive pass-through charges. The Con-
tracting Officer has determined that there
will be no excessive pass-through charges,
provided the Contractor performs the dis-
closed value-added functions.

[74 FR 52855, Oct. 14, 2009]
52.215-24—52.215-42 [Reserved]

52.216-1 Type of Contract.

As prescribed in 16.105, complete and
insert the following provision:

TYPE OF CONTRACT (APR 1984)

The Government contemplates award of a

[Contracting Officer insert specific type

of contract] contract resulting from this so-
licitation.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 60
FR 34761, July 3, 1995]

52.216-2 Economic Price Adjustment—
Standard Supplies.

As prescribed in 16.203-4(a), insert the
following clause. The clause may be
modified by increasing the 10 percent
limit on aggregate increases specified

109



52.216-3

in subparagraph (c)(1), upon approval
by the chief of the contracting office.

ECONOMIC PRICE ADJUSTMENT—STANDARD
SUPPLIES (JAN 1997)

(a) The Contractor warrants that the unit
price stated in the Schedule for  [offeror
insert Schedule line item number] is not in ex-
cess of the Contractor’s applicable estab-
lished price in effect on the contract date for
like quantities of the same item. The term
unit price excludes any part of the price di-
rectly resulting from requirements for pres-
ervation, packaging, or packing beyond
standard commercial practice. The term es-
tablished price means a price that (1) is an es-
tablished catalog or market price for a com-
mercial item sold in substantial quantities
to the general public, and (2) is the net price
after applying any standard trade discounts
offered by the Contractor.

(b) The Contractor shall promptly notify
the Contracting Officer of the amount and
effective date of each decrease in any appli-
cable established price. Each corresponding
contract unit price shall be decreased by the
same percentage that the established price is
decreased. The decrease shall apply to those
items delivered on and after the effective
date of the decrease in the Contractor’s es-
tablished price, and this contract shall be
modified accordingly.

(c) If the Contractor’s applicable estab-
lished price is increased after the contract
date, the corresponding contract unit price
shall be increased, upon the Contractor’s
written request to the Contracting Officer,
by the same percentage that the established
price is increased, and the contract shall be
modified accordingly, subject to the fol-
lowing limitations:

(1) The aggregate of the increases in any
contract unit price under this clause shall
not exceed 10 percent of the original contract
unit price.

(2) The increased contract unit price shall
be effective (i) on the effective date of the in-
crease in the applicable established price if
the Contracting Officer receives the Contrac-
tor’s written request within 10 days there-
after or (ii) if the written request is received
later, on the date the Contracting Officer re-
ceives the request.

(3) The increased contract unit price shall
not apply to quantities scheduled under the
contract for delivery before the effective
date of the increased contract unit price, un-
less failure to deliver before that date results
from causes beyond the control and without
the fault or negligence of the Contractor,
within the meaning of the Default clause.

(4) No modification increasing a contract
unit price shall be executed under this para-
graph (c) until the Contracting Officer
verifies the increase in the applicable estab-
lished price.

48 CFR Ch. 1 (10-1-15 Edition)

(5) Within 30 days after receipt of the Con-
tractor’s written request, the Contracting
Officer may cancel, without liability to ei-
ther party, any undelivered portion of the
contract items affected by the requested in-
crease.

(d) During the time allowed for the can-
cellation provided for in subparagraph (c)(5)
above, and thereafter if there is no cancella-
tion, the Contractor shall continue deliveries
according to the contract delivery schedule,
and the Government shall pay for such deliv-
eries at the contract unit price, increased to
the extent provided by paragraph (c) above.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 60
FR 48221, Sept. 18, 1995; 62 FR 238, 260, Jan. 2,
1997]

52.216-3 Economic Price Adjustment—
Semistandard Supplies.

As prescribed in 16.203-4(b), insert the
following clause. The clause may be
modified by increasing the 10 percent
limit on aggregate increases specified
in subparagraph (c)(1), upon approval
by the chief of the contracting office.

ECONOMIC PRICE ADJUSTMENT—
SEMISTANDARD SUPPLIES (JAN 1997)

(a) The Contractor warrants that the sup-
plies identified as line items  [offeror in-
sert Schedule line item number] in the Sched-
ule are, except for modifications required by
the contract specifications, supplies for
which it has an established price. The term
established price means a price that (1) is an
established catalog or market price for a
commercial item sold in substantial quan-
tities to the general public, and (2) is the net
price after applying any standard trade dis-
counts offered by the Contractor. The Con-
tractor further warrants that, as of the date
of this contract, any difference between the
unit prices stated in the contract for these
line items and the Contractor’s established
prices for like quantities of the nearest com-
mercial equivalents are due to compliance
with contract specifications and with any
contract requirements for preservation,
packaging, and packing beyond standard
commercial practice.

(b) The Contractor shall promptly notify
the Contracting Officer of the amount and
effective date of each decrease in any appli-
cable established price. Each corresponding
contract unit price (exclusive of any part of
the unit price that reflects modifications re-
sulting from compliance with specifications
or with requirements for preservation, pack-
aging, and packing beyond standard commer-
cial practice) shall be decreased by the same

110



Federal Acquisition Regulation

percentage that the established price is de-
creased. The decrease shall apply to those
items delivered on and after the effective
date of the decrease in the Contractor’s es-
tablished price, and this contract shall be
modified accordingly.

(c) If the Contractor’s applicable estab-
lished price is increased after the contract
date, the corresponding contract unit price
(exclusive of any part of the unit price re-
sulting from compliance with specifications
or with requirements for preservation, pack-
aging, and packing beyond standard commer-
cial practice) shall be increased, upon the
Contractor’s written request to the Con-
tracting Officer, by the same percentage that
the established price is increased, and the
contract shall be modified accordingly, sub-
ject to the following limitations:

(1) The aggregate of the increases in any
contract unit price under this clause shall
not exceed 10 percent of the original contract
unit price.

(2) The increased contract unit price shall
be effective (i) on the effective date of the in-
crease in the applicable established price if
the Contracting Officer receives the Contrac-
tor’s written request within 10 days there-
after or (ii) if the written request is received
later, on the date the Contracting Officer re-
ceives the request.

(3) The increased contract unit price shall
not apply to quantities scheduled under the
contract for delivery before the effective
date of the increased contract unit price, un-
less failure to deliver before that date results
from causes beyond the control and without
the fault or negligence of the Contractor,
within the meaning of the Default clause.

(4) No modification increasing a contract
unit price shall be executed under this para-
graph (c¢) until the Contracting Officer
verifies the increase in the applicable estab-
lished price.

(5) Within 30 days after receipt of the Con-
tractor’s written request, the Contracting
Officer may cancel, without liability to ei-
ther party, any undelivered portion of the
contract items affected by the requested in-
crease.

(d) During the time allowed for the can-
cellation provided for in subparagraph (c)(5)
above, and thereafter if there is no cancella-
tion, the Contractor shall continue deliveries
according to the contract delivery schedule,
and the Government shall pay for such deliv-
eries at the contract unit price, increased to
the extent provided by paragraph (c) above.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 60
FR 48221, Sept. 18, 1995; 62 FR 238, 261, Jan. 2,
1997; 62 FR 10710, Mar. 10, 1997]

52.216-4

52.216-4 Economic Price Adjustment—
Labor and Material.

As prescribed in 16.203-4(c), when con-
tracting by negotiation, insert a clause
that is substantially the same as the
following clause in solicitations and
contracts when the conditions specified
in 16.203-4(c)(1)(i) through (iv) apply
(but see 16.203-4(c)(2)). The clause may
be modified by increasing the 10-per-
cent limit on aggregate increases spec-
ified in subparagraph (c)(4), upon ap-
proval by the chief of the contracting
office.

EcoNOMIC PRICE ADJUSTMENT—LABOR AND
MATERIAL (JAN 1997)

(a) The Contractor shall notify the Con-
tracting Officer if, at any time during con-
tract performance, the rates of pay for labor
(including fringe benefits) or the unit prices
for material shown in the Schedule either in-
crease or decrease. The Contractor shall fur-
nish this notice within 60 days after the in-
crease or decrease, or within any additional
period that the Contracting Officer may ap-
prove in writing, but not later than the date
of final payment under this contract. The
notice shall include the Contractor’s pro-
posal for an adjustment in the contract unit
prices to be negotiated under paragraph (b)
below, and shall include, in the form re-
quired by the Contracting Officer, supporting
data explaining the cause, effective date, and
amount of the increase or decrease and the
amount of the Contractor’s adjustment pro-
posal.

(b) Promptly after the Contracting Officer
receives the notice and data under paragraph
(a) above, the Contracting Officer and the
Contractor shall negotiate a price adjust-
ment in the contract unit prices and its ef-
fective date. However, the Contracting Offi-
cer may postpone the negotiations until an
accumulation of increases and decreases in
the labor rates (including fringe benefits)
and unit prices of material shown in the
Schedule results in an adjustment allowable
under subparagraph (c)(3) below. The Con-
tracting Officer shall modify this contract
(1) to include the price adjustment and its ef-
fective date and (2) to revise the labor rates
(including fringe benefits) or unit prices of
material as shown in the Schedule to reflect
the increases or decreases resulting from the
adjustment. The Contractor shall continue
performance pending agreement on, or deter-
mination of, any adjustment and its effec-
tive date.

(c) Any price adjustment under this clause
is subject to the following limitations:
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(1) Any adjustment shall be limited to the
effect on unit prices of the increases or de-
creases in the rates of pay for labor (includ-
ing fringe benefits) or unit prices for mate-
rial shown in the Schedule. There shall be no
adjustment for (i) supplies or services for
which the production cost is not affected by
such changes, (ii) changes in rates or unit
prices other than those shown in the Sched-
ule, or (iii) changes in the quantities of labor
or material used from those shown in the
Schedule for each item.

(2) No upward adjustment shall apply to
supplies or services that are required to be
delivered or performed before the effective
date of the adjustment, unless the Contrac-
tor’s failure to deliver or perform according
to the delivery schedule results from causes
beyond the Contractor’s control and without
its fault or negligence, within the meaning
of the Default clause.

(3) There shall be no adjustment for any
change in rates of pay for labor (including
fringe benefits) or unit prices for material
which would not result in a net change of at
least 3 percent of the then-current total con-
tract price. This limitation shall not apply,
however, if, after final delivery of all con-
tract line items, either party requests an ad-
justment under paragraph (b) above.

(4) The aggregate of the increases in any
contract unit price made under this clause
shall not exceed 10 percent of the original
unit price. There is no percentage limitation
on the amount of decreases that may be
made under this clause.

(d) The Contracting Officer may examine
the Contractor’s books, records, and other
supporting data relevant to the cost of labor
(including fringe benefits) and material dur-
ing all reasonable times until the end of 3
yvears after the date of final payment under
this contract or the time periods specified in
subpart 4.7 of the Federal Acquisition Regu-
lation (FAR), whichever is earlier.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 62
FR 238, Jan. 2, 1997]

52.216-5 Price Redetermination—Pro-
spective.

As prescribed in 16.205-4, insert the
following clause:

PRICE REDETERMINATION—PROSPECTIVE (OCT
1997)

(a) General. The unit prices and the total
price stated in this contract shall be periodi-
cally redetermined in accordance with this
clause, except that (1) the prices for supplies
delivered and services performed before the
first effective date of price redetermination
(see paragraph (c) below) shall remain fixed
and (2) in no event shall the total amount

48 CFR Ch. 1 (10-1-15 Edition)

paid under this contract exceed any ceiling
price included in the contract.

(b) Definition. Costs, as used in this clause,
means allowable costs in accordance with
part 31 of the Federal Acquisition Regulation
(FAR) in effect on the date of this contract.

(c) Price redetermination periods. For the
purpose of price redetermination, perform-
ance of this contract is divided into succes-
sive periods. The first period shall extend
from the date of the contract to  , [see
Note (1)] and the second and each succeeding
period shall extend for  [insert appropriate
number] months from the end of the last pre-
ceding period, except that the parties may
agree to vary the length of the final period.
The first day of the second and each suc-
ceeding period shall be the effective date of
price redetermination for that period.

(d) Data submission. (1) Not more than
nor less than  [see Note (2)] days before the
end of each redetermination period, except
the last, the Contractor shall submit—

(i) Proposed prices for supplies that may be
delivered or services that may be performed
in the next succeeding period, and—

(A) An estimate and breakdown of the
costs of these supplies or services in the for-
mat of Table 15-2, FAR 15.408, or in any other
form on which the parties may agree;

(B) Sufficient data to support the accuracy
and reliability of this estimate; and

(C) An explanation of the differences be-
tween this estimate and the original (or last
preceding) estimate for the same supplies or
services; and

(ii) A statement of all costs incurred in
performing this contract through the end of
the month (see Note (3)) before the
submission of proposed prices in the format
of Table 15-2, FAR 15.408 (or in any other
form on which the parties may agree), with
sufficient supporting data to disclose unit
costs and cost trends for—

(A) Supplies delivered and services per-
formed; and

(B) Inventories of work in process and un-
delivered contract supplies on hand (esti-
mated to the extent necessary).

(2) The Contractor shall also submit, to the
extent that it becomes available before nego-
tiations on redetermined prices are con-
cluded—

(i) Supplemental statements of costs in-
curred after the date stated in subdivision
(d)(1)(ii) above for—

(A) Supplies delivered and services per-
formed; and

(B) Inventories of work in process and un-
delivered contract supplies on hand (esti-
mated to the extent necessary); and

(ii) Any other relevant data that the Con-
tracting Officer may reasonably require.

(3) If the Contractor fails to submit the
data required by subparagraphs (1) and (2)
above, within the time specified, the Con-
tracting Officer may suspend payments
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under this contract until the data are fur-
nished. If it is later determined that the
Government has overpaid the Contractor,
the Contractor shall repay the excess to the
Government immediately. Unless repaid
within 30 days after the end of the data sub-
mittal period, the amount of the excess shall
bear interest, computed from the date the
data were due to the date of repayment, at
the rate established in accordance with the
Interest clause.

(e) Price redetermination. Upon the Con-
tracting Officer’s receipt of the data required
by paragraph (d) above, the Contracting Offi-
cer and the Contractor shall promptly nego-
tiate to redetermine fair and reasonable
prices for supplies that may be delivered or
services that may be performed in the period
following the effective date of price redeter-
mination.

(f) Contract modifications. Each negotiated
redetermination of prices shall be evidenced
by a modification to this contract, signed by
the Contractor and the Contracting Officer,
stating the redetermined prices that apply
during the redetermination period.

(g) Adjusting billing prices. Pending execu-
tion of the contract modification (see para-
graph (f) above), the Contractor shall submit
invoices or vouchers in accordance with the
billing prices stated in this contract. If at
any time it appears that the then-current
billing prices will be substantially greater
than the estimated final prices, or if the
Contractor submits data showing that the
redetermined price will be substantially
greater than the current billing prices, the
parties shall negotiate an appropriate de-
crease or increase in billing prices. Any bill-
ing price adjustment shall be reflected in a
contract modification and shall not affect
the redetermination of prices under this
clause. After the contract modification for
price redetermination is executed, the total
amount paid or to be paid on all invoices or
vouchers shall be adjusted to reflect the
agreed-upon prices, and any requested addi-
tional payments, refunds, or credits shall be
made promptly.

(h) Quarterly limitation on payments state-
ment. This paragraph (h) applies only during
periods for which firm prices have not been
established.

(1) Within 45 days after the end of the quar-
ter of the Contractor’s fiscal year in which a
delivery is first made (or services are first
performed) and accepted by the Government
under this contract, and for each quarter
thereafter, the Contractor shall submit to
the contract administration office (with a
copy to the contracting office and the cog-
nizant contract auditor) a statement, cumu-
lative from the beginning of the contract,
showing—

(i) The total contract price of all supplies
delivered (or services performed) and accept-
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ed by the Government and for which final
prices have been established;

(ii) The total costs (estimated to the ex-
tent necessary) reasonably incurred for, and
properly allocable solely to, the supplies de-
livered (or services performed) and accepted
by the Government and for which final prices
have not been established;

(iii) The portion of the total interim profit
(used in establishing the initial contract
price or agreed to for the purpose of this
paragraph (h)) that is in direct proportion to
the supplies delivered (or services performed)
and accepted by the Government and for
which final prices have not been established;
and

(iv) The total amount of all invoices or
vouchers for supplies delivered (or services
performed) and accepted by the Government
(including amounts applied or to be applied
to liquidate progress payments).

(2) The statement required by subpara-
graph (1) above need not be submitted for
any quarter for which either no costs are to
be reported under subdivision (1)(ii) above, or
revised billing prices have been established
in accordance with paragraph (g) above, and
do not exceed the existing contract price, the
Contractor’s price-redetermination proposal,
or a price based on the most recent quarterly
statement, whichever is least.

(3) Notwithstanding any provision of this
contract authorizing greater payments, if on
any quarterly statement the amount under
subdivision (1)(iv) above exceeds the sum due
the Contractor, as computed in accordance
with subdivisions (1)(i), (ii), and (iii) above,
the Contractor shall immediately refund or
credit to the Government the amount of this
excess. The Contractor may, when appro-
priate, reduce this refund or credit by the
amount of any applicable tax credits due the
Contractor under 26 U.S.C. 1481 and by the
amount of previous refunds or credits ef-
fected under this clause. If any portion of the
excess has been applied to the liquidation of
progress payments, then that portion may,
instead of being refunded, be added to the
unliquidated progress payment account, con-
sistent with the Progress Payments clause.
The Contractor shall provide complete de-
tails to support any claimed reductions in
refunds.

(4) If the Contractor fails to submit the
quarterly statement within 45 days after the
end of each quarter and it is later deter-
mined that the Government has overpaid the
Contractor, the Contractor shall repay the
excess to the Government immediately. Un-
less repaid within 30 days after the end of the
statement submittal period, the amount of
the excess shall bear interest, computed
from the date the quarterly statement was
due to the date of repayment, at the rate es-
tablished in accordance with the Interest
clause.
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(i) Subcontracts. No subcontract placed
under this contract may provide for payment
on a cost-plus-a-percentage-of-cost basis.

(j) Disagreements. If the Contractor and the
Contracting Officer fail to agree upon rede-
termined prices for any price redetermina-
tion period within 60 days (or within such
other period as the parties agree) after the
date on which the data required by para-
graph (d) above are to be submitted, the Con-
tracting Officer shall promptly issue a deci-
sion in accordance with the Disputes clause.
For the purpose of paragraphs (f), (g), and (h)
above, and pending final settlement of the
disagreement on appeal, by failure to appeal,
or by agreement, this decision shall be treat-
ed as an executed contract modification.
Pending final settlement, price redetermina-
tion for subsequent periods, if any, shall con-
tinue to be negotiated as provided in this
clause.

(k) Termination. If this contract is termi-
nated, prices shall continue to be established
in accordance with this clause for (1) com-
pleted supplies and services accepted by the
Government and (2) those supplies and serv-
ices not terminated under a partial termi-
nation. All other elements of the termi-
nation shall be resolved in accordance with
other applicable clauses of this contract.

(End of clause)

NOTES: (1) Express in terms of units deliv-
ered, or as a date; but in either case the pe-
riod should end on the last day of a month.

(2) Insert the numbers of days chosen so
that the Contractor’s submission will be late
enough to reflect recent cost experience
(taking into account the Contractor’s ac-
counting system), but early enough to per-
mit review, audit (if necessary), and negotia-
tion before the start of the prospective pe-
riod.

(3) Insert first, except that second may be
inserted if necessary to achieve compat-
ibility with the Contractor’s accounting sys-
tem.

[48 FR 42478, Sept. 19, 1983, as amended at 60
FR 48221, Sept. 18, 1995; 61 FR 67425, Dec. 20,
1996; 62 FR 51265, Sept. 30, 1997]

52.216-6 Price Redetermination—Ret-
roactive.

As prescribed in 16.206-4, insert the
following clause:

PRICE REDETERMINATION—RETROACTIVE (OCT
1997)

(a) General. The unit price and the total
price stated in this contract shall be redeter-
mined in accordance with this clause, but in
no event shall the total amount paid under
this contract exceed [insert dollar amount
of ceiling price].
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(b) Definition. Costs, as used in this clause,
means allowable costs in accordance with
part 31 of the Federal Acquisition Regulation
(FAR) in effect on the date of this contract.

(¢) Data submission. (1) Within
[Contracting Officer insert number of days]
days after delivery of all supplies to be deliv-
ered and completion of all services to be per-
formed under this contract, the Contractor
shall submit—

(i) Proposed prices;

(ii) A statement in the format of table 15—
2, FAR 15.408, or in any other form on which
the parties may agree, of all costs incurred
in performing the contract; and

(iii) Any other relevant data that the Con-
tracting Officer may reasonably require.

(2) If the Contractor fails to submit the
data required by subparagraph (1) above
within the time specified, the Contracting
Officer may suspend payments under this
contract until the data are furnished. If it is
later determined that the Government has
overpaid the Contractor, the excess shall be
repaid to the Government immediately. Un-
less repaid within 30 days after the end of the
data submittal period, the amount of the ex-
cess shall bear interest, computed from the
date the data were due to the date of repay-
ment, at the rate established in accordance
with the Interest clause.

(d) Price determination. Upon the Con-
tracting Officer’s receipt of the data required
by paragraph (c) above, the Contracting Offi-
cer and the Contractor shall promptly nego-
tiate to redetermine fair and reasonable
prices for supplies delivered and services per-
formed by the Contractor under this con-
tract.

(e) Contract modification. The negotiated re-
determination of price shall be evidenced by
a modification to this contract, signed by
the Contractor and the Contracting Officer.

(f) Adjusting billing prices. Pending execu-
tion of the contract modification (see para-
graph (e) above), the Contractor shall submit
invoices or vouchers in accordance with bill-
ing prices stated in this contract. If at any
time it appears that the then-current billing
prices will be substantially greater than the
estimated final prices, or if the Contractor
submits data showing that the redetermined
prices will be substantially greater than the
current billing prices, the parties shall nego-
tiate an appropriate decrease or increase in
billing prices. Any billing price adjustment
shall be reflected in a contract modification
and shall not affect the redetermination of
prices under this clause. After the contract
modification for price redetermination is ex-
ecuted, the total amount paid or to be paid
on all invoices or vouchers shall be adjusted
to reflect the agreed-upon prices, and any re-
sulting additional payments, refunds, or
credits shall be made promptly.

(2) Quarterly limitation on payments state-
ment. This paragraph (g) shall apply until

114



Federal Acquisition Regulation

final price redetermination under this con-
tract has been completed.

(1) Within 45 days after the end of the quar-
ter of the Contractor’s fiscal year in which a
delivery is first made (or services are first
performed) and accepted by the Government
under this contract, and for each quarter
thereafter, the Contractor shall submit to
the contract administration office (with a
copy to the contracting office and the cog-
nizant contract auditor), a statement, cumu-
lative from the beginning of the contract,
showing—

(i) The total contract price of all supplies
delivered (or services performed) and accept-
ed by the Government and for which final
prices have been established;

(ii) The total costs (estimated to the ex-
tent necessary) reasonably incurred for, and
properly allocable solely to, the supplies de-
livered (or services performed) and accepted
by the Government and for which final prices
have not been established;

(iii) The portion of the total interim profit
(used in establishing the initial contract
price or agreed to for the purpose of this
paragraph (g)) that is in direct proportion to
the supplies delivered (or services performed)
and accepted by the Government and for
which final prices have not been established;
and

(iv) The total amount of all invoices or
vouchers for supplies delivered (or services
performed) and accepted by the Government
(including amounts applied or to be applied
to liquidate progress payments).

(2) Notwithstanding any provision of this
contract authorizing greater payments, if on
any quarterly statement the amount under
subdivision (1)(iv) above exceeds the sum due
the Contractor, as computed in accordance
with subdivisions (i), (ii), and (iii) above, the
Contractor shall immediately refund or cred-
it to the Government the amount of this ex-
cess. The Contractor may, when appropriate,
reduce this refund or credit by the amount of
any applicable tax credits due the contractor
under 26 U.S.C. 1481 and by the amount of
previous refunds or credits effected under
this clause. If any portion of the excess has
been applied to the liquidation of progress
payments, then that portion may, instead of
being refunded, be added to the unliquidated
progress payment account, consistent with
the Progress Payments clause. The Con-
tractor shall provide complete details to sup-
port any claimed reduction in refunds.

(3) If the Contractor fails to submit the
quarterly statement within 45 days after the
end of each quarter and it is later deter-
mined that the Government has overpaid the
Contractor, the Contractor shall repay the
excess to the Government immediately. Un-
less repaid within 30 days after the end of the
statement submittal period, the amount of
the excess shall bear interest, computed
from the date the quarterly statement was
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due to the date of repayment, at the rate es-
tablished in accordance with the Interest
clause.

(h) Subcontracts. No subcontract placed
under this contract may provide for payment
on a cost-plus-a-percentage-of-cost basis.

(i) Disagreements. If the Contractor and the
Contracting Officer fail to agree upon rede-
termined prices within 60 days (or within
such other period as the parties agree) after
the date on which the data required by para-
graph (c) above are to be submitted, the Con-
tracting Officer shall promptly issue a deci-
sion in accordance with the Disputes clause.
For the purpose of paragraphs (e), (f), and (g)
above, and pending final settlement of the
disagreement on appeal, by failure to appeal,
or by agreement, this decision shall be treat-
ed as an executed contract modification.

(j) Termination. If this contract is termi-
nated before price redetermination, prices
shall be established in accordance with this
clause for completed supplies and services
not terminated. All other elements of the
termination shall be resolved in accordance
with other applicable clauses of this con-
tract.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 60
FR 48221, Sept. 18, 1995; 61 FR 67426, Dec. 20,
1996; 62 FR 51265, Sept. 30, 1997]

52.216-7 Allowable Cost and Payment.

As prescribed in 16.307(a), insert the
following clause:

ALLOWABLE COST AND PAYMENT (JUN 2013)

(a) Invoicing. (1) The Government will
make payments to the Contractor when re-
quested as work progresses, but (except for
small business concerns) not more often than
once every 2 weeks, in amounts determined
to be allowable by the Contracting Officer in
accordance with Federal Acquisition Regula-
tion (FAR) subpart 31.2 in effect on the date
of this contract and the terms of this con-
tract. The Contractor may submit to an au-
thorized representative of the Contracting
Officer, in such form and reasonable detail as
the representative may require, an invoice or
voucher supported by a statement of the
claimed allowable cost for performing this
contract.

(2) Contract financing payments are not
subject to the interest penalty provisions of
the Prompt Payment Act. Interim payments
made prior to the final payment under the
contract are contract financing payments,
except interim payments if this contract
contains Alternate I to the clause at 52.232-25.

(3) The designated payment office will
make interim payments for contract financ-
ing on the [Contracting Officer insert
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day as prescribed by agency head; if not pre-
scribed, insert ‘30th’’] day after the des-
ignated billing office receives a proper pay-
ment request.

In the event that the Government requires
an audit or other review of a specific pay-
ment request to ensure compliance with the
terms and conditions of the contract, the
designated payment office is not compelled
to make payment by the specified due date.

(b) Reimbursing costs. (1) For the purpose of
reimbursing allowable costs (except as pro-
vided in paragraph (b)(2) of the clause, with
respect to pension, deferred profit sharing,
and employee stock ownership plan contribu-
tions), the term costs includes only—

(i) Those recorded costs that, at the time
of the request for reimbursement, the Con-
tractor has paid by cash, check, or other
form of actual payment for items or services
purchased directly for the contract;

(ii) When the Contractor is not delinquent
in paying costs of contract performance in
the ordinary course of business, costs in-
curred, but not necessarily paid, for—

(A) Supplies and services purchased di-
rectly for the contract and associated financ-
ing payments to subcontractors, provided
payments determined due will be made—

(1) In accordance with the terms and condi-
tions of a subcontract or invoice; and

(2) Ordinarily within 30 days of the submis-
sion of the Contractor’s payment request to
the Government;

(B) Materials issued from the Contractor’s
inventory and placed in the production proc-
ess for use on the contract;

(C) Direct labor;

(D) Direct travel;

(E) Other direct in-house costs; and

(F) Properly allocable and allowable indi-
rect costs, as shown in the records main-
tained by the Contractor for purposes of ob-
taining reimbursement under Government
contracts; and

(iii) The amount of financing payments
that have been paid by cash, check, or other
forms of payment to subcontractors.

(2) Accrued costs of Contractor contribu-
tions under employee pension plans shall be
excluded until actually paid unless—

(i) The Contractor’s practice is to make
contributions to the retirement fund quar-
terly or more frequently; and

(ii) The contribution does not remain un-
paid 30 days after the end of the applicable
quarter or shorter payment period (any con-
tribution remaining unpaid shall be excluded
from the Contractor’s indirect costs for pay-
ment purposes).

(3) Notwithstanding the audit and adjust-
ment of invoices or vouchers under para-
graph (g) below, allowable indirect costs
under this contract shall be obtained by ap-
plying indirect cost rates established in ac-
cordance with paragraph (d) below.
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(4) Any statements in specifications or
other documents incorporated in this con-
tract by reference designating performance
of services or furnishing of materials at the
Contractor’s expense or at no cost to the
Government shall be disregarded for pur-
poses of cost-reimbursement under this
clause.

(c) Small business concerns. A small business
concern may receive more frequent pay-
ments than every 2 weeks.

(d) Final indirect cost rates. (1) Final annual
indirect cost rates and the appropriate bases
shall be established in accordance with sub-
part 42.7 of the Federal Acquisition Regula-
tion (FAR) in effect for the period covered by
the indirect cost rate proposal.

(2)(i) The Contractor shall submit an ade-
quate final indirect cost rate proposal to the
Contracting Officer (or cognizant Federal
agency official) and auditor within the 6-
month period following the expiration of
each of its fiscal years. Reasonable exten-
sions, for exceptional circumstances only,
may be requested in writing by the Con-
tractor and granted in writing by the Con-
tracting Officer. The Contractor shall sup-
port its proposal with adequate supporting
data.

(ii) The proposed rates shall be based on
the Contractor’s actual cost experience for
that period. The appropriate Government
representative and the Contractor shall es-
tablish the final indirect cost rates as
promptly as practical after receipt of the
Contractor’s proposal.

(iii) An adequate indirect cost rate pro-
posal shall include the following data unless
otherwise specified by the cognizant Federal
agency official:

(A) Summary of all claimed indirect ex-
pense rates, including pool, base, and cal-
culated indirect rate.

(B) General and Administrative expenses
(final indirect cost pool). Schedule of claimed
expenses by element of cost as identified in
accounting records (Chart of Accounts).

(C) Overhead expenses (final indirect cost
pool). Schedule of claimed expenses by ele-
ment of cost as identified in accounting
records (Chart of Accounts) for each final in-
direct cost pool.

(D) Occupancy expenses (intermediate indi-
rect cost pool). Schedule of claimed expenses
by element of cost as identified in account-
ing records (Chart of Accounts) and expense
reallocation to final indirect cost pools.

(E) Claimed allocation bases, by element of
cost, used to distribute indirect costs.

(F) Facilities capital cost of money factors
computation.

(G) Reconciliation of books of account (i.e.,
General Ledger) and claimed direct costs by
major cost element.

(H) Schedule of direct costs by contract
and subcontract and indirect expense applied
at claimed rates, as well as a subsidiary
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schedule of Government participation per-
centages in each of the allocation base
amounts.

(I) Schedule of cumulative direct and indi-
rect costs claimed and billed by contract and
subcontract.

(J) Subcontract information. Listing of sub-
contracts awarded to companies for which
the contractor is the prime or upper-tier
contractor (include prime and subcontract
numbers; subcontract value and award type;
amount claimed during the fiscal year; and
the subcontractor name, address, and point
of contact information).

(K) Summary of each time-and-materials
and labor-hour contract information, includ-
ing labor categories, labor rates, hours, and
amounts; direct materials; other direct
costs; and, indirect expense applied at
claimed rates.

(L) Reconciliation of total payroll per IRS
form 941 to total labor costs distribution.

(M) Listing of decisions/agreements/ap-
provals and description of accounting/organi-
zational changes.

(N) Certificate of final indirect costs (see
52.242-4, Certification of Final Indirect
Costs).

(O) Contract closing information for con-
tracts physically completed in this fiscal
year (include contract number, period of per-
formance, contract ceiling amounts, con-
tract fee computations, level of effort, and
indicate if the contract is ready to close).

(iv) The following supplemental informa-
tion is not required to determine if a pro-
posal is adequate, but may be required dur-
ing the audit process:

(A) Comparative analysis of indirect ex-
pense pools detailed by account to prior fis-
cal year and budgetary data.

(B) General organizational information and
limitation on allowability of compensation
for certain contractor personnel. See 31.205—
6(p). Additional salary reference information
is available at http:/www.whitehouse.gov/omb/
procurement index exec comp/.

(C) Identification of prime contracts under
which the contractor performs as a subcon-
tractor.

(D) Description of accounting system (ex-
cludes contractors required to submit a CAS
Disclosure Statement or contractors where
the description of the accounting system has
not changed from the previous year’s sub-
mission).

(E) Procedures for identifying and exclud-
ing unallowable costs from the costs claimed
and billed (excludes contractors where the
procedures have not changed from the pre-
vious year’s submission).

(F) Certified financial statements and
other financial data (e.g., trial balance, com-
pilation, review, etc.).

(G) Management letter from outside CPAs
concerning any internal control weaknesses.
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(H) Actions that have been and/or will be
implemented to correct the weaknesses de-
scribed in the management letter from sub-
paragraph (G) of this section.

(I) List of all internal audit reports issued
since the last disclosure of internal audit re-
ports to the Government.

(J) Annual internal audit plan of scheduled
audits to be performed in the fiscal year
when the final indirect cost rate submission
is made.

(K) Federal and State income tax returns.

(L) Securities and Exchange Commission
10-K annual report.

(M) Minutes from board of directors meet-
ings.

(N) Listing of delay claims and termi-
nation claims submitted which contain costs
relating to the subject fiscal year.

(O) Contract briefings, which generally in-
clude a synopsis of all pertinent contract
provisions, such as: Contract type, contract
amount, product or service(s) to be provided,
contract performance period, rate ceilings,
advance approval requirements, pre-contract
cost allowability limitations, and billing
limitations.

(v) The Contractor shall update the bil-
lings on all contracts to reflect the final set-
tled rates and update the schedule of cumu-
lative direct and indirect costs claimed and
billed, as required in paragraph (d)(2)(iii)(I)
of this section, within 60 days after settle-
ment of final indirect cost rates.

(3) The Contractor and the appropriate
Government representative shall execute a
written understanding setting forth the final
indirect cost rates. The understanding shall
specify (i) the agreed-upon final annual indi-
rect cost rates, (ii) the bases to which the
rates apply, (iii) the periods for which the
rates apply, (iv) any specific indirect cost
items treated as direct costs in the settle-
ment, and (v) the affected contract and/or
subcontract, identifying any with advance
agreements or special terms and the applica-
ble rates. The understanding shall not
change any monetary ceiling, contract obli-
gation, or specific cost allowance or dis-
allowance provided for in this contract. The
understanding is incorporated into this con-
tract upon execution.

(4) Failure by the parties to agree on a
final annual indirect cost rate shall be a dis-
pute within the meaning of the Disputes
clause.

(5) Within 120 days (or longer period if ap-
proved in writing by the Contracting Officer)
after settlement of the final annual indirect
cost rates for all years of a physically com-
plete contract, the Contractor shall submit a
completion invoice or voucher to reflect the
settled amounts and rates. The completion
invoice or voucher shall include settled sub-
contract amounts and rates. The prime con-
tractor is responsible for settling subcon-
tractor amounts and rates included in the

117



52.216-7

completion invoice or voucher and providing
status of subcontractor audits to the con-
tracting officer upon request.

(6)(i) If the Contractor fails to submit a
completion invoice or voucher within the
time specified in paragraph (d)(6) of this
clause, the Contracting Officer may—

(A) Determine the amounts due to the Con-
tractor under the contract; and

(B) Record this determination in a unilat-
eral modification to the contract.

(ii) This determination constitutes the
final decision of the Contracting Officer in
accordance with the Disputes clause.

(e) Billing rates. Until final annual indirect
cost rates are established for any period, the
Government shall reimburse the Contractor
at billing rates established by the Con-
tracting Officer or by an authorized rep-
resentative (the cognizant auditor), subject
to adjustment when the final rates are estab-
lished. These billing rates—

(1) Shall be the anticipated final rates; and

(2) May be prospectively or retroactively
revised by mutual agreement, at either par-
ty’s request, to prevent substantial overpay-
ment or underpayment.

(f) Quick-closeout procedures. Quick-close-
out procedures are applicable when the con-
ditions in FAR 42.708(a) are satisfied.

(g) Audit. At any time or times before final
payment, the Contracting Officer may have
the Contractor’s invoices or vouchers and
statements of cost audited. Any payment
may be (1) reduced by amounts found by the
Contracting Officer not to constitute allow-
able costs or (2) adjusted for prior overpay-
ments or underpayments.

(h) Final payment. (1) Upon approval of a
completion invoice or voucher submitted by
the Contractor in accordance with paragraph
(d)(b) of this clause, and upon the Contrac-
tor’s compliance with all terms of this con-
tract, the Government shall promptly pay
any balance of allowable costs and that part
of the fee (if any) not previously paid.

(2) The Contractor shall pay to the Govern-
ment any refunds, rebates, credits, or other
amounts (including interest, if any) accruing
to or received by the Contractor or any as-
signee under this contract, to the extent
that those amounts are properly allocable to
costs for which the Contractor has been re-
imbursed by the Government. Reasonable ex-
penses incurred by the Contractor for secur-
ing refunds, rebates, credits, or other
amounts shall be allowable costs if approved
by the Contracting Officer. Before final pay-
ment under this contract, the Contractor
and each assignee whose assignment is in ef-
fect at the time of final payment shall exe-
cute and deliver—

(i) An assignment to the Government, in
form and substance satisfactory to the Con-
tracting Officer, of refunds, rebates, credits,
or other amounts (including interest, if any)
properly allocable to costs for which the
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Contractor has been reimbursed by the Gov-
ernment under this contract; and

(ii) A release discharging the Government,
its officers, agents, and employees from all
liabilities, obligations, and claims arising
out of or under this contract, except—

(A) Specified claims stated in exact
amounts, or in estimated amounts when the
exact amounts are not known;

(B) Claims (including reasonable incidental
expenses) based upon liabilities of the Con-
tractor to third parties arising out of the
performance of this contract; provided, that
the claims are not known to the Contractor
on the date of the execution of the release,
and that the Contractor gives notice of the
claims in writing to the Contracting Officer
within 6 years following the release date or
notice of final payment date, whichever is
earlier; and

(C) Claims for reimbursement of costs, in-
cluding reasonable incidental expenses, in-
curred by the Contractor under the patent
clauses of this contract, excluding, however,
any expenses arising from the Contractor’s
indemnification of the Government against
patent liability.

(End of clause)

Alternate I (FEB 1997). As prescribed
in 16.307(a)(2), substitute the following
paragraph (b)(1)(iii) for paragraph
(b)(1)(iii) of the basic clause:

(iii) The amount of progress and other pay-
ments to the Contractor’s subcontractors
that either have been paid, or that the Con-
tractor is required to pay pursuant to the
clause of this contract entitled ‘‘Prompt
Payment for Construction Contracts.” Pay-
ments shall be made by cash, check, or other
form of payment to the Contractor’s sub-
contractors under similar cost standards.

Alternate II (AUG 2012). As prescribed
in 16.307(a)(3), substitute the following
paragraph (a)(1) for paragraph (a)(1l) of
the basic clause:

(a)(1) The Government will make payments
to the Contractor when requested as work
progresses, but not more often than once
every two weeks, in amounts determined to
be allowable by the Contracting Officer in
accordance with FAR subpart 31.3 in effect
on the date of this contract and the terms of
this contract. The Contractor may submit to
an authorized representative of the Con-
tracting Officer, in such form and reasonable
detail as the representative may require, an
invoice or voucher supported by a statement
of the claimed allowable cost for performing
this contract.

Alternate III (AUG 2012). As pre-
scribed in 16.307(a)(4), substitute the
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following paragraph (a)(1) for para-
graph (a)(1) of the basic clause:

(a)(1) The Government will make payments
to the Contractor when requested as work
progresses, but not more often than once
every two weeks, in amounts determined to
be allowable by the Contracting Officer in
accordance with FAR subpart 31.6 in effect
on the date of this contract and the terms of
this contract. The Contractor may submit to
an authorized representative of the Con-
tracting Officer, in such form and reasonable
detail as the representative may require, an
invoice or voucher supported by a statement
of the claimed allowable cost for performing
this contract.

Alternate IV (AUG 2012). As prescribed
in 16.307(a)(5), substitute the following
paragraph (a)(1) for paragraph (a)(1l) of
the basic clause:

(a)(1) The Government will make payments
to the Contractor when requested as work
progresses, but not more often than once
every two weeks, in amounts determined to
be allowable by the Contracting Officer in
accordance with FAR subpart 31.7 in effect
on the date of this contract and the terms of
this contract. The Contractor may submit to
an authorized representative of the Con-
tracting Officer, in such form and reasonable
detail as the representative may require, an
invoice or voucher supported by a statement
of the claimed allowable cost for performing
this contract.

[48 FR 42478, Sept. 19, 1983]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §52.216-7, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

52.216-8 Fixed Fee.

As prescribed in 16.307(b), insert the
following clause in solicitations and
contracts when a cost-plus-fixed-fee
contract (other than a facilities con-
tract or a construction contract) is
contemplated.

FIXED FEE (JUN 2011)

(a) The Government shall pay the Con-
tractor for performing this contract the
fixed fee specified in the Schedule.

(b) Payment of the fixed fee shall be made
as specified in the Schedule; provided that
the Contracting Officer withholds a reserve
not to exceed 15 percent of the total fixed fee
or $100,000, whichever is less, to protect the
Government’s interest. The Contracting Offi-
cer shall release 75 percent of all fee with-
holds under this contract after receipt of an
adequate certified final indirect cost rate
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proposal covering the year of physical com-
pletion of this contract, provided the Con-
tractor has satisfied all other contract terms
and conditions, including the submission of
the final patent and royalty reports, and is
not delinquent in submitting final vouchers
on prior years’ settlements. The Contracting
Officer may release up to 90 percent of the
fee withholds under this contract based on
the Contractor’s past performance related to
the submission and settlement of final indi-
rect cost rate proposals.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 61
FR 69296, Dec. 31, 1996; 62 FR 12721, Mar. 17,
1997; 76 FR 31409, May 31, 2011]

52.216-9 Fixed Fee—Construction.

As prescribed in 16.307(c), insert the
following clause in solicitations and
contracts when a cost-plus-fixed-fee
construction contract is contemplated:

FIXED FEE—CONSTRUCTION (JUN 2011)

(a) The Government shall pay to the Con-
tractor for performing this contract the
fixed fee specified in the Schedule.

(b) Payment of the fixed fee shall be made
in installments based upon the percentage of
completion of the work as determined from
estimates submitted to and approved by the
Contracting Officer, but subject to the with-
holding provisions of paragraph (c) below.

(c) The Contracting Officer shall withhold
a reserve not to exceed 15 percent of the
total fixed fee or $100,000, whichever is less,
to protect the Government’s interest. The
Contracting Officer shall release 75 percent
of all fee withholds under this contract after
receipt of an adequate certified final indirect
cost rate proposal covering the year of phys-
ical completion of this contract, provided
the Contractor has satisfied all other con-
tract terms and conditions, including the
submission of the final patent and royalty
reports, and is not delinquent in submitting
final vouchers on prior years’ settlements.
The Contracting Officer may release up to 90
percent of the fee withholds under this con-
tract based on the Contractor’s past per-
formance related to the submission and set-
tlement of final indirect cost rate proposals.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 61
FR 69296, Dec. 31, 1996; 62 FR 12721, Mar. 17,
1997; 76 FR 31409, May 31, 2011]

52.216-10 Incentive Fee.

As prescribed in 16.307(d), insert the
following clause in solicitations and
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contracts when a cost-plus-incentive-
fee contract (other than a facilities
contract) is contemplated:

INCENTIVE FEE (JUN 2011)

(a) General. The Government shall pay the
Contractor for performing this contract a fee
determined as provided in this contract.

(b) Target cost and target fee. The target
cost and target fee specified in the Schedule
are subject to adjustment if the contract is
modified in accordance with paragraph (d)
below.

(1) Target cost, as used in this contract,
means the estimated cost of this contract as
initially negotiated, adjusted in accordance
with paragraph (d) below.

(2) Target fee, as used in this contract,
means the fee initially negotiated on the as-
sumption that this contract would be per-
formed for a cost equal to the estimated cost
initially negotiated, adjusted in accordance
with paragraph (d) below.

(c) Withholding of payment. (1) Normally,
the Government shall pay the fee to the Con-
tractor as specified in the Schedule. How-
ever, when the Contracting Officer considers
that performance or cost indicates that the
Contractor will not achieve target, the Gov-
ernment shall pay on the basis of an appro-
priate lesser fee. When the Contractor dem-
onstrates that performance or cost clearly
indicates that the Contractor will earn a fee
significantly above the target fee, the Gov-
ernment may, at the sole discretion of the
Contracting Officer, pay on the basis of an
appropriate higher fee.

(2) Payment of the incentive fee shall be
made as specified in the Schedule; provided
that the Contracting Officer withholds a re-
serve not to exceed 15 percent of the total in-
centive fee or $100,000, whichever is less, to
protect the Government’s interest. The Con-
tracting Officer shall release 75 percent of all
fee withholds under this contract after re-
ceipt of an adequate certified final indirect
cost rate proposal covering the year of phys-
ical completion of this contract, provided
the Contractor has satisfied all other con-
tract terms and conditions, including the
submission of the final patent and royalty
reports, and is not delinquent in submitting
final vouchers on prior years’ settlements.
The Contracting Officer may release up to 90
percent of the fee withholds under this con-
tract based on the Contractor’s past per-
formance related to the submission and set-
tlement of final indirect cost rate proposals.

(d) Equitable adjustments. When the work
under this contract is increased or decreased
by a modification to this contract or when
any equitable adjustment in the target cost
is authorized under any other clause, equi-
table adjustments in the target cost, target
fee, minimum fee, and maximum fee, as ap-
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propriate, shall be stated in a supplemental
agreement to this contract.

(e) Fee payable. (1) The fee payable under
this contract shall be the target fee in-
creased by  [Contracting Officer insert Con-
tractor’s participation] cents for every dollar
that the total allowable cost is less than the
target cost or decreased by  [Contracting
Officer insert Contractor’s participation] cents
for every dollar that the total allowable cost
exceeds the target cost. In no event shall the
fee be greater than  [Contracting Officer in-
sert percentage] percent or less than
[Contracting Officer insert percentage] percent
of the target cost.

(2) The fee shall be subject to adjustment,
to the extent provided in paragraph (d)
above, and within the minimum and max-
imum fee limitations in subparagraph (1)
above, when the total allowable cost is in-
creased or decreased as a consequence of (i)
payments made under assignments or (ii)
claims excepted from the release as required
by paragraph (h)(2) of the Allowable Cost and
Payment clause.

(3) If this contract is terminated in its en-
tirety, the portion of the target fee payable
shall not be subject to an increase or de-
crease as provided in this paragraph. The
termination shall be accomplished in accord-
ance with other applicable clauses of this
contract.

(4) For the purpose of fee adjustment, total
allowable cost shall not include allowable
costs arising out of—

(i) Any of the causes covered by the Excus-
able Delays clause to the extent that they
are beyond the control and without the fault
or negligence of the Contractor or any sub-
contractor;

(ii) The taking effect, after negotiating the
target cost, of a statute, court decision,
written ruling, or regulation that results in
the Contractor’s being required to pay or
bear the burden of any tax or duty or rate in-
crease in a tax or duty;

(iii) Any direct cost attributed to the Con-
tractor’s involvement in litigation as re-
quired by the Contracting Officer pursuant
to a clause of this contract, including fur-
nishing evidence and information requested
pursuant to the Notice and Assistance Re-
garding Patent and Copyright Infringement
clause;

(iv) The purchase and maintenance of addi-
tional insurance not in the target cost and
required by the Contracting Officer, or
claims for reimbursement for liabilities to
third persons pursuant to the Insurance—Li-
ability to Third Persons clause;

(v) Any claim, loss, or damage resulting
from a risk for which the Contractor has
been relieved of liability by the Government
Property clause; or

(vi) Any claim, loss, or damage resulting
from a risk defined in the contract as unusu-
ally hazardous or as a nuclear risk and
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against which the Government has expressly
agreed to indemnify the Contractor.

(5) All other allowable costs are included in
total allowable cost for fee adjustment in ac-
cordance with this paragraph (e), unless oth-
erwise specifically provided in this contract.

(f) Contract modification. The total allow-
able cost and the adjusted fee determined as
provided in this clause shall be evidenced by
a modification to this contract signed by the
Contractor and Contracting Officer.

(g) Inconsistencies. In the event of any lan-
guage inconsistencies between this clause
and provisioning documents or Government
options under this contract, compensation
for spare parts or other supplies and services
ordered under such documents shall be deter-
mined in accordance with this clause.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 61
FR 69296, Dec. 31, 1996; 62 FR 12721, Mar. 17,
1997; 76 FR 31410, May 31, 2011]

52.216-11 Cost Contract—No Fee.

As prescribed in 16.307(e), insert the
following clause in solicitations and
contracts when a cost-reimbursement
contract is contemplated that provides
no fee and is not a cost-sharing con-
tract. This clause may be modified by
substituting $10,000 in lieu of $100,000 as
the maximum reserve in paragraph (b)
if the Contractor is a nonprofit organi-
zation.

CoST CONTRACT—NO FEE (APR 1984)

(a) The Government shall not pay the Con-
tractor a fee for performing this contract.

(b) After payment of 80 percent of the total
estimated cost shown in the Schedule, the
Contracting Officer may withhold further
payment of allowable cost until a reserve is
set aside in an amount that the Contracting
Officer considers necessary to protect the
Government’s interest. This reserve shall
not exceed one percent of the total estimated
cost shown in the Schedule or $100,000,
whichever is less.

(End of clause)

Alternate I (APR 1984). In a contract
for research and development with an
educational institution or a nonprofit
organization, for which the contracting
officer has determined that with-
holding of a portion of allowable costs
is not required, delete paragraph (b) of
the basic clause.

[48 FR 42478, Sept. 19, 1983, as amended at 72
FR 27389, May 15, 2007]
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52.216-12 Cost-Sharing Contract—No
Fee.

As prescribed in 16.307(f), insert the
following clause in solicitations and
contracts when a cost-sharing contract
is contemplated. This clause may be
modified by substituting $10,000 in lieu
of $100,000 as the maximum reserve in
paragraph (b) if the contract is with a
nonprofit organization.

COST-SHARING CONTRACT—NO FEE (APR 1984)

(a) The Government shall not pay to the
Contractor a fee for performing this con-
tract.

(b) After paying 80 percent of the Govern-
ment’s share of the total estimated cost of
performance shown in the Schedule, the Con-
tracting Officer may withhold further pay-
ment of allowable cost until a reserve is set
aside in an amount that the Contracting Of-
ficer considers necessary to protect the Gov-
ernment’s interest. This reserve shall not ex-
ceed one percent of the Government’s share
of the total estimated cost shown in the
Schedule or $100,000, whichever is less.

(End of clause)

Alternate I (APR 1984). In a contract
for research and development with an
educational institution, for which the
contracting officer has determined that
withholding of a portion of allowable
cost is not required, delete paragraph
(b) of the basic clause.

[48 FR 42478, Sept. 19, 1983, as amended at 72
FR 27389, May 15, 2007]

52.216-13—52.216-14 [Reserved]

52.216-15
Rates.

As prescribed in 16.307(g), insert the
following clause:

Predetermined Indirect Cost

PREDETERMINED INDIRECT COST RATES (APR
1998)

(a) Notwithstanding the Allowable Cost
and Payment clause of this contract, the al-
lowable indirect costs under this contract
shall be obtained by applying predetermined
indirect cost rates to bases agreed upon by
the parties, as specified below.

(b)(1) The Contractor shall submit an ade-
quate final indirect cost rate proposal to the
Contracting Officer (or cognizant Federal
agency official) and auditor within the 6-
month period following the expiration of
each of its fiscal years. Reasonable exten-
sions, for exceptional circumstances only,
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may be requested in writing by the Con-
tractor and granted in writing by the Con-
tracting Officer. The Contractor shall sup-
port its proposal with adequate supporting
data.

(2) The proposed rates shall be based on the
Contractor’s actual cost experience for that
period. The appropriate Government rep-
resentative and the Contractor shall estab-
lish the final indirect cost rates as promptly
as practical after receipt of the Contractor’s
proposal.

(c) Allowability of costs and acceptability
of cost allocation methods shall be deter-
mined in accordance with FAR subpart 31.3
in effect on the date of this contract.

(d) Predetermined rate agreements in ef-
fect on the date of this contract shall be in-
corporated into the contract Schedule. The
Contracting Officer (or cognizant Federal
agency official) and Contractor shall nego-
tiate rates for subsequent periods and exe-
cute a written indirect cost rate agreement
setting forth the results. The agreement
shall specify (1) the agreed-upon predeter-
mined indirect cost rates, (2) the bases to
which the rates apply, (3) the period for
which the rates apply, and (4) the specific
items treated as direct costs or any changes
in the items previously agreed to be direct
costs. The indirect cost rate agreement shall
not change any monetary ceiling, contract
obligation, or specific cost allowance or dis-
allowance provided for in this contract. The
agreement is incorporated into this contract
upon execution.

(e) Pending establishment of predeter-
mined indirect cost rates for any fiscal year
(or other period agreed to by the parties),
the Contractor shall be reimbursed either at
the rates fixed for the previous fiscal year
(or other period) or at billing rates accept-
able to the Contracting Officer (or cognizant
Federal agency official), subject to appro-
priate adjustment when the final rates for
that period are established.

(f) Any failure by the parties to agree on
any predetermined indirect cost rates under
this clause shall not be considered a dispute
within the meaning of the Disputes clause. If
for any fiscal year (or other period specified
in the Schedule) the parties fail to agree to
predetermined indirect cost rates, the allow-
able indirect costs shall be obtained by ap-
plying final indirect cost rates established in
accordance with the Allowable Cost and Pay-
ment clause.

(g) Allowable indirect costs for the period
from the beginning of performance until the
end of the Contractor’s fiscal year (or other
period specified in the Schedule) shall be ob-
tained using the predetermined indirect cost
rates and the bases shown in the Schedule.

48 CFR Ch. 1 (10-1-15 Edition)

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 61
FR 31622, June 20, 1996; 62 FR 64916, Dec. 9,
1997; 63 FR 9065, Feb. 23, 1998; 72 FR 27389,
May 15, 2007]

52.216-16 Incentive Price Revision—
Firm Target.

As prescribed in 16.406(a), insert the
following clause:

INCENTIVE PRICE REVISION—FIRM TARGET
(OCT 1997)

(a) General. The supplies or services identi-
fied in the Schedule as Items
[Contracting Officer insert Schedule line item
numbers] are subject to price revision in ac-
cordance with this clause; provided, that in
no event shall the total final price of these
items exceed the ceiling price of  dollars
(38 ). Any supplies or services that are to
be (1) ordered separately under, or otherwise
added to, this contract and (2) subject to
price revision in accordance with the terms
of this clause shall be identified as such in a
modification to this contract.

(b) Definition. Costs, as used in this clause,
means allowable costs in accordance with
part 31 of the Federal Acquisition Regulation
(FAR) in effect on the date of this contract.

(¢) Data submission. (1) Within
[Contracting Officer insert number of days]
days after the end of the month in which the
Contractor has delivered the last unit of sup-
plies and completed the services specified by
item number in paragraph (a) of this clause,
the Contractor shall sumbit in the format of
Table 15-2, FAR 15.408, or in any other form
on which the parties agree—

(i) A detailed statement of all costs in-
curred up to the end of that month in per-
forming all work under the items;

(ii) An estimate of costs of further per-
formance, if any, that may be necessary to
complete performance of all work under the
items;

(iii) A list of all residual inventory and an
estimate of its value; and

(iv) Any other relevant data that the Con-
tracting Officer may reasonably require.

(2) If the Contractor fails to submit the
data required by subparagraph (1) above
within the time specified and it is later de-
termined that the Government has overpaid
the Contractor, the Contractor shall repay
the excess to the Government immediately.
Unless repaid within 30 days after the end of
the data submittal period, the amount of the
excess shall bear interest, computed from
the date the data were due to the date of re-
payment, at the rate established in accord-
ance with the Interest clause.

(d) Price revision. Upon the Contracting Of-
ficer’s receipt of the data required by para-
graph (c) above, the Contracting Officer and
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the Contractor shall promptly establish the
total final price of the items specified in (a)
above by applying to final negotiated cost an
adjustment for profit or loss, as follows:

(1) On the basis of the information required
by paragraph (c) above, together with any
other pertinent information, the parties
shall negotiate the total final cost incurred
or to be incurred for supplies delivered (or
services performed) and accepted by the Gov-
ernment and which are subject to price revi-
sion under this clause.

(2) The total final price shall be estab-
lished by applying to the total final nego-
tiated cost an adjustment for profit or loss,
as follows:

(i) If the total final negotiated cost is
equal to the total target cost, the adjust-
ment is the total target profit.

(ii) If the total final negotiated cost is
greater than the total target cost, the ad-
justment is the total target profit, less
[Contracting Officer insert percent] percent of
the amount by which the total final nego-
tiated cost exceeds the total target cost.

(iii) If the final negotiated cost is less than
the total target cost, the adjustment is the
total target profit plus  [Contracting Officer
insert percent] percent of the amount by
which the total final negotiated cost is less
than the total target cost.

(e) Contract modification. The total final
price of the items specified in paragraph (a)
above shall be evidenced by a modification
to this contract, signed by the Contractor
and the Contracting Officer. This price shall
not be subject to revision, notwithstanding
any changes in the cost of performing the
contract, except to the extent that—

(1) The parties may agree in writing, before
the determination of total final price, to ex-
clude specific elements of cost from this
price and to a procedure for subsequent dis-
position of those elements; and

(2) Adjustments or credits are explicitly
permitted or required by this or any other
clause in this contract.

(f) Adjusting billing prices. (1) Pending exe-
cution of the contract modification (see
paragraph (e) above), the Contractor shall
submit invoices or vouchers in accordance
with billing prices as provided in this para-
graph. The billing prices shall be the target
prices shown in this contract.

(2) If at any time it appears from informa-
tion provided by the contractor under sub-
paragraph (g)(2) below that the then-current
billing prices will be substantially greater
than the estimated final prices, the parties
shall negotiate a reduction in the billing
prices. Similarly, the parties may negotiate
an increase in billing prices by any or all of
the difference between the target prices and
the ceiling price, upon the Contractor’s sub-
mission of factual data showing that final
cost under this contract will be substantially
greater than the target cost.
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(3) Any billing price adjustment shall be
reflected in a contract modification and
shall not affect the determination of the
total final price under paragraph (d) above.
After the contract modification establishing
the total final price is executed, the total
amount paid or to be paid on all invoices or
vouchers shall be adjusted to reflect the
total final price, and any resulting addi-
tional payments, refunds, or credits shall be
made promptly.

(g) Quarterly limitation on payments state-
ment. This paragraph (g) shall apply until
final price revision under this contract has
been completed.

(1) Within 45 days after the end of each
quarter of the Contractor’s fiscal year in
which a delivery is first made (or services
are first performed) and accepted by the Gov-
ernment under this contract, and for each
quarter thereafter, the Contractor shall sub-
mit to the contract administration office
(with a copy to the contracting office and
the cognizant contract auditor) a statement,
cumulative from the beginning of the con-
tract, showing—

(i) The total contract price of all supplies
delivered (or services performed) and accept-
ed by the Government and for which final
prices have been established;

(ii) The total costs (estimated to the ex-
tent necessary) reasonably incurred for, and
properly allocable solely to, the supplies de-
livered (or services performed) and accepted
by the Government and for which final prices
have not been established;

(iii) The portion of the total target profit
(used in establishing the initial contract
price or agreed to for the purpose of this
paragraph (g)) that is in direct proportion to
the supplies delivered (or services performed)
and accepted by the Government and for
which final prices have not been estab-
lished—increased or decreased in accordance
with subparagraph (d)(2) above, when the
amount stated under subdivision (ii), imme-
diately above, differs from the aggregate tar-
get costs of the supplies or services; and

(iv) The total amount of all invoices or
vouchers for supplies delivered (or services
performed) and accepted by the Government
(including amounts applied or to be applied
to liquidate progress payments).

(2) Notwithstanding any provision of this
contract authorizing greater payments, if on
any quarterly statement the amount under
subdivision (1)(iv) above exceeds the sum due
the Contractor, as computed in accordance
with subdivisions (1)(i), (ii), and (iii) above,
the Contractor shall immediately refund or
credit to the Government the amount of this
excess. The Contractor may, when appro-
priate, reduce this refund or credit by the
amount of any applicable tax credits due the
Contractor under 26 U.S.C. 1481 and by the
amount of previous refunds or credits ef-
fected under this clause. If any portion of the
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excess has been applied to the liquidation of
progress payments, then that portion may,
instead of being refunded, be added to the
unliquidated progress payment account con-
sistent with the Progress Payments clause.
The Contractor shall provide complete de-
tails to support any claimed reductions in
refunds.

(3) If the Contractor fails to submit the
quarterly statement within 45 days after the
end of each quarter and it is later deter-
mined that the Government has overpaid the
Contractor, the Contractor shall repay the
excess to the Government immediately. Un-
less repaid within 30 days after the end of the
statement submittal period, the amount of
the excess shall bear interest, computed
from the date the quarterly statement was
due to the date of repayment, at the rate es-
tablished in accordance with the Interest
clause.

(h) Subcontracts. No subcontract placed
under this contract may provide for payment
on a cost-plus-a-percentage-of-cost basis.

(i) Disagreements. If the Contractor and the
Contracting Officer fail to agree upon the
total final price within 60 days (or within
such other period as the Contracting Officer
may specify) after the date on which the
data required by paragraph (c) above are to
be submitted, the Contracting Officer shall
promptly issue a decision in accordance with
the Disputes clause.

(j) Termination. If this contract is termi-
nated before the total final price is estab-
lished, prices of supplies or services subject
to price revision shall be established in ac-
cordance with this clause for (1) completed
supplies and services accepted by the Gov-
ernment and (2) those supplies and services
not terminated under a partial termination.
All other elements of the termination shall
be resolved in accordance with other applica-
ble clauses of this contract.

(k) Equitable adjustment under other clauses.
If an equitable adjustment in the contract
price is made under any other clause of this
contract before the total final price is estab-
lished, the adjustment shall be made in the
total target cost and may be made in the
maximum dollar limit on the total final
price, the total target profit, or both. If the
adjustment is made after the total final
price is established, only the total final price
shall be adjusted.

(1) Exclusion from target price and total final
price. If any clause of this contract provides
that the contract price does not or will not
include an amount for a specific purpose,
then neither any target price nor the total
final price includes or will include any
amount for that purpose.

(m) Separate reimbursement. If any clause of
this contract expressly provides that the
cost of performance of an obligation shall be
at Government expense, that expense shall
not be included in any target price or in the
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total final price, but shall be reimbursed sep-
arately.

(n) Tares. As used in the Federal, State,
and Local Taxes clause or in any other
clause that provides for certain taxes or du-
ties to be included in, or excluded from, the
contract price, the term contract price in-
cludes the total target price or, if it has been
established, the total final price. When any
of these clauses requires that the contract
price be increased or decreased as a result of
changes in the obligation of the Contractor
to pay or bear the burden of certain taxes or
duties, the increase or decrease shall be
made in the total target price or, if it has
been established, in the total final price, so
that it will not affect the Contractor’s profit
or loss on this contract.

(End of clause)

Alternate I (APR 1984). As prescribed
in 16.406(a), add the following para-
graph (0) to the basic clause:

(o) Provisioning and options. Parts, other
supplies, or services that are to be furnished
under this contract on the basis of a provi-
sioning document or Government option
shall be subject to price revision in accord-
ance with this clause. Any prices established
for these parts, other supplies, or services
under a provisioning document or Govern-
ment option shall be treated as target prices.
Target cost and profit covering these parts,
other supplies, or services may be estab-
lished separately, in the aggregate, or in any
combination, as the parties may agree.

[48 FR 42478, Sept. 19, 1983, as amended at 61
FR 67426, Dec. 20, 1996; 62 FR 12696, Mar. 17,
1997; 62 FR 51265, Sept. 30, 1997]

52.216-17 Incentive Price Revision—
Successive Targets.

As prescribed in 16.406(b), insert the
following clause:

INCENTIVE PRICE REVISION—SUCCESSIVE
TARGETS (OCT 1997)

(a) General. The supplies or services identi-
fied in the Schedule as Items
[Contracting Officer insert line item numbers]
are subject to price revision in accordance
with this clause; provided, that in no event
shall the total final price of these items ex-
ceed the ceiling price of  dollars (§ ).
The prices of these items shown in the
Schedule are the initial target prices, which
include an initial target profit of
[Contracting Officer insert percent] percent of
the initial target cost. Any supplies or serv-
ices that are to be (1) ordered separately
under, or otherwise added to, this contract
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and (2) subject to price revision in accord-
ance with this clause shall be identified as
such in a modification to this contract.

(b) Definition. Costs, as used in this clause,
means allowable costs in accordance with
part 31 of the Federal Acquisition Regulation
(FAR) in effect on the date of this contract.

(c) Submitting data for establishing the firm
fixed price or a final profit adjustment formula.
(1) Within  [Contracting Officer insert num-
ber of days] days after the end of the month
in which the Contractor has completed
[see Note 1], the Contractor shall submit the
following data:

(i) A proposed firm fixed price or total firm
target price for supplies delivered and to be
delivered and services performed and to be
performed.

(ii) A detailed statement of all costs in-
curred in the performance of this contract
through the end of the month specified
above, in the format of Table 15-2, FAR 15.408
(or in any other form on which the parties
may agree), with sufficient supporting data
to disclose unit costs and cost trends for—

(A) Supplies delivered and services per-
formed; and

(B) Inventories of work in process and un-
delivered contract supplies on hand (esti-
mated to the extent necessary).

(iii) An estimate of costs of all supplies de-
livered and to be delivered and all services
performed and to be performed under this
contract, using the statement of costs in-
curred plus an estimate of costs to complete
performance, in the format of table 15-2,
FAR 15.408 (or in any other form on which
the parties may agree), together with—

(A) Sufficient data to support the accuracy
and reliability of the estimate; and

(B) An explanation of the differences be-
tween this estimate and the original esti-
mate used to establish the initial target
prices.

(2) The Contractor shall also submit, to the
extent that it becomes available before nego-
tiations establishing the total firm price are
concluded—

(i) Supplemental statements of costs in-
curred after the end of the month specified
in subparagraph (1) above for—

(A) Supplies delivered and services per-
formed; and

(B) Inventories of work in process and un-
delivered contract supplies on hand (esti-
mated to the extent necessary); and

(ii) Any other relevant data that the Con-
tracting Officer may reasonably require.

(3) If the Contractor fails to submit the
data required by subparagraphs (1) and (2)
above within the time specified and it is
later determined that the Government has
overpaid the Contractor, the Contractor
shall repay the excess to the Government
immediately. Unless repaid within 30 days
after the end of the data submittal period,
the amount of the excess shall bear interest,
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computed from the date the data were due to
the date of repayment, at the rate estab-
lished in accordance with the Interest
clause.

(d) Establishing firm fixed price or final profit
adjustment formula. Upon the Contracting Of-
ficer’s receipt of the data required by para-
graph (c¢) above the Contracting Officer and
the Contractor shall promptly establish ei-
ther a firm fixed price or a profit adjustment
formula for determining final profit, as fol-
lows:

(1) The parties shall negotiate a total firm
target cost, based upon the data submitted
under paragraph (c) above.

(2) If the total firm target cost is more
than the total initial target cost, the total
initial target profit shall be decreased. If the
total firm target cost is less than the total
initial target cost, the total initial target
profit shall be increased. The initial target
profit shall be increased or decreased by
percent [see Note 2] of the difference between
the total initial target cost and the total
firm target cost. The resulting amount shall
be the total firm target profit; provided, that
in no event shall the total firm target profit
be less than  percent or more than  per-
cent [Contracting Officer insert percents] of the
total initial target cost.

(3) If the total firm target cost plus the
total firm target profit represent a reason-
able price for performing that part of the
contract subject to price revision under this
clause, the parties may agree on a firm fixed
price, which shall be evidenced by a contract
modification signed by the Contractor and
the Contracting Officer.

(4) Failure of the parties to agree to a firm
fixed price shall not constitute a dispute
under the Disputes clause. If agreement is
not reached, or if establishment of a firm
fixed price is inappropriate, the Contractor
and the Contracting Officer shall establish a
profit adjustment formula under which the
total final price shall be established by ap-
plying to the total final negotiated cost an
adjustment for profit or loss, determined as
follows:

(i) If the total final negotiated cost is
equal to the total firm target cost, the ad-
justment is the total firm target profit.

(ii) If the total final negotiated cost is
greater than the total firm target cost, the
adjustment is the total firm target profit,
less  percent of the amount by which the
total final negotiated cost exceeds the total
firm target cost.

(iii) If the total final negotiated cost is less
than the total firm target cost, the adjust-
ment is the total firm target profit, plus
percent of the amount by which the total
final negotiated cost is less than the total
firm target cost.

(iv) The total firm target cost, total firm
target profit, and the profit adjustment for-
mula for determining final profit shall be
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evidenced by a modification to this contract
signed by the Contractor and the Con-
tracting Officer.

(e) Submitting data for final price revision.
Unless a firm fixed price has been estab-
lished in accordance with paragraph (d) of
this section within = [Contracting Officer
insert number of days] days after the end of
the month in which the Contractor has deliv-
ered the last unit of supplies and completed
the services specified by item number in
paragraph (a) of this section, the Contractor
shall submit in the format of table 15-2, FAR
15.408 (or in any other form on which the par-
ties agree)—

(1) A detailed statement of all costs in-
curred up to the end of that month in per-
forming all work under the items;

(2) An estimate of costs of further perform-
ance, if any, that may be necessary to com-
plete performance of all work under the
items;

(3) A list of all residual inventory and an
estimate of its value; and

(4) Any other relevant data that the Con-
tracting Officer may reasonably require.

(f) Final price revision. Unless a firm fixed
price has been agreed to in accordance with
paragraph (d) above, the Contractor and the
Contracting Officer shall, promptly after
submission of the data required by paragraph
(e) above, establish the total final price, as
follows:

(1) On the basis of the information required
by paragraph (e) above, together with any
other pertinent information, the parties
shall negotiate the total final cost incurred
or to be incurred for the supplies delivered
(or services performed) and accepted by the
Government and which are subject to price
revision under this clause.

(2) The total final price shall be estab-
lished by applying to the total final nego-
tiated cost an adjustment for final profit or
loss determined as agreed upon under sub-
paragraph (d)(4) above.

(g) Contract modification. The total final
price of the items specified in paragraph (a)
above shall be evidenced by a modification
to this contract, signed by the Contractor
and the Contracting Officer. This price shall
not be subject to revision, notwithstanding
any changes in the cost of performing the
contract, except to the extent that—

(1) The parties may agree in writing, before
the determination of total final price, to ex-
clude specific elements of cost from this
price and to a procedure for subsequent dis-
position of these elements; and

(2) Adjustments or credits are explicitly
permitted or required by this or any other
clause in this contract.

(h) Adjustment of billing prices. (1) Pending
execution of the contract modification (see
paragraph (e) above), the Contractor shall
submit invoices or vouchers in accordance
with billing prices as provided in this para-
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graph. The billing prices shall be the initial
target prices shown in this contract until
firm target prices are established under
paragraph (d) above. When established, the
firm target prices shall be used as the billing
prices.

(2) If at any time it appears from informa-
tion provided by the contractor under sub-
paragraph (i)(1) below that the then-current
billing prices will be substantially greater
than the estimated final prices, the parties
shall negotiate a reduction in the billing
prices. Similarly, the parties may negotiate
an increase in billing prices by any or all of
the difference between the target prices and
the ceiling price, upon the Contractor’s sub-
mission of factual data showing that the
final cost under this contract will be sub-
stantially greater than the target cost.

(3) Any adjustment of billing prices shall
be reflected in a contract modification and
shall not affect the determination of any
price under paragraph (d) or (f) above. After
the contract modification establishing the
total final price is executed, the total
amount paid or to be paid on all invoices or
vouchers shall be adjusted to reflect the
total final price, and any resulting addi-
tional payments, refunds, or credits shall be
made promptly.

(i) Quarterly limitation on payments state-
ment. This paragraph (i) shall apply until a
firm fixed price or a total final price is es-
tablished under subparagraph (d)(3) or (f)(2).

(1) Within 45 days after the end of each
quarter of the Contractor’s fiscal year in
which a delivery is first made (or services
are first performed) and accepted by the Gov-
ernment under this contract, and for each
quarter thereafter, the Contractor shall sub-
mit to the contract administration office
(with a copy to the contracting office and
the cognizant contract auditor) a statement,
cumulative from the beginning of the con-
tract, showing—

(i) The total contract price of all supplies
delivered (or services performed) and accept-
ed by the Government and for which final
prices have been established;

(ii) The total cost (estimated to the extent
necessary) reasonably incurred for, and prop-
erly allocable solely to, the supplies deliv-
ered (or services performed) and accepted by
the Government and for which final prices
have not been established;

(iii) The portion of the total interim profit
(used in establishing the initial contract
price or agreed to for the purpose of this
paragraph (i)) that is in direct proportion to
the supplies delivered (or services performed)
and accepted by the Government and for
which final prices have not been estab-
lished—increased or decreased in accordance
with subparagraph (d)(4) above when the
amount stated under subdivision (ii), imme-
diately above, differs from the aggregate
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firm target costs of the supplies or services;
and

(iv) The total amount of all invoices or
vouchers for supplies delivered (or services
performed) and accepted by the Government
(including amounts applied or to be applied
to liquidate progress payments).

(2) Notwithstanding any provision of this
contract authorizing greater payments, if on
any quarterly statement the amount under
subdivision (1)(iv) above exceeds the sum due
the Contractor, as computed in accordance
with subdivisions (1)(i), (ii), and (iii) above,
the Contractor shall immediately refund or
credit to the Government the amount of this
excess. The Contractor may, when appro-
priate, reduce this refund or credit by the
amount of any applicable tax credits due the
Contractor under 26 U.S.C. 1481 and by the
amount of previous refunds or credits ef-
fected under this clause. If any portion of the
excess has been applied to the liquidation of
progress payments, then that portion may,
instead of being refunded, be added to the
unliquidated progress payment account con-
sistent with the Progress Payments clause.
The Contractor shall provide complete de-
tails to support any claimed reductions in
refunds.

(3) If the Contractor fails to submit the
quarterly statement within 45 days after the
end of each quarter and it is later deter-
mined that the Government has overpaid the
Contractor, the Contractor shall repay the
excess to the Government immediately. Un-
less repaid within 30 days after the end of the
statement submittal period, the amount of
the excess shall bear interest, computed
from the date the quarterly statement was
due to the date of repayment, at the rate es-
tablished in accordance with the Interest
clause.

(j) Subcontracts. No subcontract placed
under this contract may provide for payment
on a cost-plus-a-percentage-of-cost basis.

(k) Disagreements. If the Contractor and the
Contracting Officer fail to agree upon (1) a
total firm target cost and a final profit ad-
justment formula or (2) a total final price,
within 60 days (or within such other period
as the Contracting Officer may specify) after
the date on which the data required in para-
graphs (¢) and (e) above are to be submitted,
the Contracting Officer shall promptly issue
a decision in accordance with the Disputes
clause.

(1) Termination. If this contract is termi-
nated before the total final price is estab-
lished, prices of supplies or services subject
to price revision shall be established in ac-
cordance with this clause for (1) completed
supplies and services accepted by the Gov-
ernment and (2) those supplies or services
not terminated under a partial termination.
All other elements of the termination shall
be resolved in accordance with other applica-
ble clauses of this contract.

52.216-17

(m) Equitable adjustments wunder other
clauses. If an equitable adjustment in the
contract price is made under any other
clause of this contract before the total final
price is established, the adjustment shall be
made in the total target cost and may be
made in the maximum dollar limit on the
total final price, the total target profit, or
both. If the adjustment is made after the
total final price is established, only the total
final price shall be adjusted.

(n) Exclusion from target price and total final
price. If any clause of this contract provides
that the contract price does not or will not
include an amount for a specific purpose,
then neither any target price nor the total
final price includes or will include any
amount for that purpose.

(o) Separate reimbursement. If any clause of
this contract expressly provides that the
cost of performance of an obligation shall be
at Government expense, that expense shall
not be included in any target price or in the
total final price, but shall be reimbursed sep-
arately.

(p) Taxes. As used in the Federal, State,
and Local Taxes clause or in any other
clause that provides for certain taxes or du-
ties to be included in, or excluded from, the
contract price, the term contract price in-
cludes the total target price or, if it has been
established, the total final price. When any
of these clauses requires that the contract
price be increased or decreased as a result of
changes in the obligation of the Contractor
to pay or bear the burden of certain taxes or
duties, the increase or decrease shall be
made in the total target price or, if it has
been established, in the total final price, so
that it will not affect the Contractor’s profit
or loss on this contract.

(End of clause)

NOTES: (1) The degree of completion may
be based on a percentage of contract per-
formance or any other reasonable basis.

(2) The language may be changed to de-
scribe a negotiated adjustment pattern
under which the extent of adjustment is not
the same for all levels of cost variation.

Alternate I (APR 1984). As prescribed
in 16.406(b), add the following para-
graph (q) to the basic clause:

(q) Provisioning and options. Parts, other
supplies, or services that are to be furnished
under this contract on the basis of a provi-
sioning document or Government option
shall be subject to price revision in accord-
ance with this clause. Any prices established
for these parts, other supplies, or services
under a provisioning document or Govern-
ment option shall be treated as initial target
prices, or target prices as agreed upon and
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stipulated in the pricing document sup-
porting the provisioning or added items. Ini-
tial or firm target costs and profits and final
prices covering these parts, other supplies,
or services may be established separately, in
the aggregate, or in any combination, as the
parties may agree.

[48 FR 42478, Sept. 19, 1983, as amended at 61
FR 67426, Dec. 20, 1996; 62 FR 12696, Mar. 17,
1997; 62 FR 51265, Sept. 30, 1997]

52.216-18 Ordering.

As prescribed in 16.506(a), insert the
following clause:

ORDERING (OCT 1995)

(a) Any supplies and services to be fur-
nished under this contract shall be ordered
by issuance of delivery orders or task orders
by the individuals or activities designated in
the Schedule. Such orders may be issued
from through [insert dates].

(b) All delivery orders or task orders are
subject to the terms and conditions of this
contract. In the event of conflict between a
delivery order or task order and this con-
tract, the contract shall control.

(c) If mailed, a delivery order or task order
is considered ‘‘issued” when the Government
deposits the order in the mail. Orders may be
issued orally, by facsimile, or by electronic
commerce methods only if authorized in the
Schedule.

(End of clause)

[60 FR 49727, Sept. 26, 1995]

52.216-19 Order Limitations.

As prescribed in 16.506(b), insert a
clause substantially the same as fol-
lows:

ORDER LIMITATIONS (OCT 1995)

(a) Minimum order. When the Government
requires supplies or services covered by this
contract in an amount of less than
[insert dollar figure or quantity], the Govern-
ment is not obligated to purchase, nor is the
Contractor obligated to furnish, those sup-
plies or services under the contract.

(b) Maximum order. The Contractor is not
obligated to honor—

(1) Any order for a single item in excess of
_ [insert dollar figure or quantity];

(2) Any order for a combination of items in
excess of  [imsert dollar figure or quantity];
or

(3) A series of orders from the same order-
ing office within  days that together call
for quantities exceeding the limitation in
subparagraph (1) or (2) above.

(c) If this is a requirements contract (i.e.,
includes the Requirements clause at sub-
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section 52.216-21 of the Federal Acquisition
Regulation (FAR)), the Government is not
required to order a part of any one require-
ment from the Contractor if that require-
ment exceeds the maximum-order limita-
tions in paragraph (b) above.

(d) Notwithstanding paragraphs (b) and (c)
above, the Contractor shall honor any order
exceeding the maximum order limitations in
paragraph (b), unless that order (or orders) is
returned to the ordering office within  days
after issuance, with written notice stating
the Contractor’s intent not to ship the item
(or items) called for and the reasons. Upon
receiving this notice, the Government may
acquire the supplies or services from another
source.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 60
FR 49727, Sept. 26, 1995]

52.216-20 Definite Quantity.

As prescribed in 16.506(c), insert the
following clause:

DEFINITE QUANTITY (OCT 1995)

(a) This is a definite-quantity, indefinite-
delivery contract for the supplies or services
specified, and effective for the period stated,
in the Schedule.

(b) The Government shall order the quan-
tity of supplies or services specified in the
Schedule, and the Contractor shall furnish
them when ordered. Delivery or performance
shall be at locations designated in orders
issued in accordance with the Ordering
clause and the Schedule.

(c) Except for any limitations on quan-
tities in the Order Limitations clause or in
the Schedule, there is no limit on the num-
ber of orders that may be issued. The Gov-
ernment may issue orders requiring delivery
to multiple destinations or performance at
multiple locations.

(d) Any order issued during the effective
period of this contract and not completed
within that time shall be completed by the
Contractor within the time specified in the
order. The contract shall govern the Con-
tractor’s and Government’s rights and obli-
gations with respect to that order to the
same extent as if the order were completed
during the contract’s effective period; pro-
vided, that the Contractor shall not be re-
quired to make any deliveries under this
contract after  [insert date].

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 60
FR 49727, Sept. 26, 1995]
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52.216-21 Requirements.

As prescribed in 16.506(d), insert the
following clause:

REQUIREMENTS (OCT 1995)

(a) This is a requirements contract for the
supplies or services specified, and effective
for the period stated, in the Schedule. The
quantities of supplies or services specified in
the Schedule are estimates only and are not
purchased by this contract. Except as this
contract may otherwise provide, if the Gov-
ernment’s requirements do not result in or-
ders in the quantities described as estimated
or marimum in the Schedule, that fact shall
not constitute the basis for an equitable
price adjustment.

(b) Delivery or performance shall be made
only as authorized by orders issued in ac-
cordance with the Ordering clause. Subject
to any limitations in the Order Limitations
clause or elsewhere in this contract, the Con-
tractor shall furnish to the Government all
supplies or services specified in the Schedule
and called for by orders issued in accordance
with the Ordering clause. The Government
may issue orders requiring delivery to mul-
tiple destinations or performance at mul-
tiple locations.

(c) Except as this contract otherwise pro-
vides, the Government shall order from the
Contractor all the supplies or services speci-
fied in the Schedule that are required to be
purchased by the Government activity or ac-
tivities specified in the Schedule.

(d) The Government is not required to pur-
chase from the Contractor requirements in
excess of any limit on total orders under this
contract.

(e) If the Government urgently requires de-
livery of any quantity of an item before the
earliest date that delivery may be specified
under this contract, and if the Contractor
will not accept an order providing for the ac-
celerated delivery, the Government may ac-
quire the urgently required goods or services
from another source.

(f) Any order issued during the effective pe-
riod of this contract and not completed with-
in that period shall be completed by the Con-
tractor within the time specified in the
order. The contract shall govern the Con-
tractor’s and Government’s rights and obli-
gations with respect to that order to the
same extent as if the order were completed
during the contract’s effective period; pro-
vided, that the Contractor shall not be re-
quired to make any deliveries under this
contract after  [insert date].

(End of clause)

Alternate I (APR 1984). If the require-
ments contract is for nonpersonal serv-
ices and related supplies and covers es-

52.216-21

timated requirements that exceed a
specific Government activity’s internal
capability to produce or perform, sub-
stitute the following paragraph (c) for
paragraph (c) of the basic clause:

(c) The estimated quantities are not the
total requirements of the Government activ-
ity specified in the Schedule, but are esti-
mates of requirements in excess of the quan-
tities that the activity may itself furnish
within its own capabilities. Except as this
contract otherwise provides, the Government
shall order from the Contractor all of that
activity’s requirements for supplies and serv-
ices specified in the Schedule that exceed the
quantities that the activity may itself fur-
nish within its own capabilities.

Alternate II (APR 1984). If the require-
ments contract includes subsistence for
both Government use and resale in the
same Schedule, and similar products
may be acquired on a brand-name
basis, add the following paragraph (g)
to the basic clause:

(g) The requirements referred to in this
contract are for items to be manufactured
according to Government specifications.
Notwithstanding anything to the contrary
stated in the contract, the Government may
acquire similar products by brand name from
other sources for resale.

Alternate III (OCT 1995). If the re-
quirements contract involves a partial
small business set-aside, substitute the
following paragraph (c) for paragraph
(c) of the basic clause:

(c) The Government’s requirements for
each item or subitem of supplies or services
described in the Schedule are being pur-
chased through one non-set-aside contract
and one set-aside contract. Therefore, the
Government shall order from each Con-
tractor approximately one-half of the total
supplies or services specified in the Schedule
that are required to be purchased by the
specified Government activity or activities.
The Government may choose between the
set-aside Contractor and the non-set-aside
Contractor in placing any particular order.
However, the Government shall allocate suc-
cessive orders, in accordance with its deliv-
ery requirements, to maintain as close a
ratio as is reasonably practicable between
the total quantities ordered from the two
Contractors.

Alternate IV (OCT 1995). If the con-
tract includes subsistence for both
Government use and resale in the same
Schedule and similar products may be
acquired on a brand-name basis and the

129



52.216-22

contract also involves a partial small
business set-aside, substitute the fol-
lowing paragraph (c) for paragraph (c)
of the basic clause and add the fol-
lowing paragraph (g) to the basic
clause:

(c) The Government’s requirements for
each item or subitem of supplies or services
described in the Schedule are being pur-
chased through one non-set-aside contract
and one set-aside contract. Therefore, the
Government shall order from each Con-
tractor approximately one-half of the total
supplies or services specified in the Schedule
that are required to be purchased by the
specified Government activity or activities.
The Government may choose between the
set-aside Contractor and the non-set-aside
Contractor in placing any particular order.
However, the Government shall allocate suc-
cessive orders, in accordance with its deliv-
ery requirements, to maintain as close a
ratio as is reasonably practicable between
the total quantities ordered from the two
Contractors.

(g) The requirements referred to in this
contract are for items to be manufactured
according to the Government specifications.
Notwithstanding anything to the contrary
stated in the contract, the Government may
acquire similar products by brand name from
other sources for resale.

[48 FR 42478, Sept. 19, 1983, as amended at 60
FR 48264, Sept. 18, 1995; 60 FR 49727, Sept. 26,
1995]

52.216-22 Indefinite Quantity.

As prescribed in 16.506(e), insert the
following clause:

INDEFINITE QUANTITY (OCT 1995)

(a) This is an indefinite-quantity contract
for the supplies or services specified, and ef-
fective for the period stated, in the Schedule.
The quantities of supplies and services speci-
fied in the Schedule are estimates only and
are not purchased by this contract.

(b) Delivery or performance shall be made
only as authorized by orders issued in ac-
cordance with the Ordering clause. The Con-
tractor shall furnish to the Government,
when and if ordered, the supplies or services
specified in the Schedule up to and including
the quantity designated in the Schedule as
the maximum. The Government shall order at
least the quantity of supplies or services des-
ignated in the Schedule as the minimum.

(c) Except for any limitations on quan-
tities in the Order Limitations clause or in
the Schedule, there is no limit on the num-
ber of orders that may be issued. The Gov-
ernment may issue orders requiring delivery
to multiple destinations or performance at
multiple locations.
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(d) Any order issued during the effective
period of this contract and not completed
within that period shall be completed by the
Contractor within the time specified in the
order. The contract shall govern the Con-
tractor’s and Government’s rights and obli-
gations with respect to that order to the
same extent as if the order were completed
during the contract’s effective period; pro-
vided, that the Contractor shall not be re-
quired to make any deliveries under this
contract after  [insert date].

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 55
FR 38518, Sept. 18, 1990; 60 FR 49727, Sept. 26,
1995]

52.216-23 Execution and Commence-
ment of Work.

As prescribed in 16.603-4(b)(1), insert
the following clause in solicitations
and contracts when a letter contract is
contemplated, except that it may be
omitted from letter contracts awarded
on SF 26:

EXECUTION AND COMMENCEMENT OF WORK
(APR 1984)

The Contractor shall indicate acceptance
of this letter contract by signing three cop-
ies of the contract and returning them to the
Contracting Officer not later than  [insert
date]. Upon acceptance by both parties, the
Contractor shall proceed with performance
of the work, including purchase of necessary
materials.

(End of clause)

52.216-24 Limitation of Government
Liability.

As prescribed in 16.603-4(b)(2), insert
the following clause in solicitations
and contracts when a letter contract is
contemplated:

LIMITATION OF GOVERNMENT LIABILITY (APR
1984)

(a) In performing this contract, the Con-
tractor is not authorized to make expendi-
tures or incur obligations exceeding  dol-
lars.

(b) The maximum amount for which the
Government shall be liable if this contract is
terminated is  dollars.

(End of clause)

52.216-25 Contract Definitization.

As prescribed in 16.603-4(b)(3), insert
the following clause:
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CONTRACT DEFINITIZATION (OCT 2010)

(a) A [insert specific type of contract]
definitive contract is contemplated. The
Contractor agrees to begin promptly negoti-
ating with the Contracting Officer the terms
of a definitive contract that will include (1)
all clauses required by the Federal Acquisi-
tion Regulation (FAR) on the date of execu-
tion of the letter contract, (2) all clauses re-
quired by law on the date of execution of the
definitive contract, and (3) any other mutu-
ally agreeable clauses, terms, and condi-
tions. The Contractor agrees to submit a

[insert specific type of proposal (e.g.,
fixed-price or cost-and-fee)] proposal, includ-
ing data other than certified cost or pricing
data, and certified cost or pricing data, in
accordance with FAR 15.408, Table 15-2, sup-
porting its proposal.

(b) The schedule for definitizing this con-
tract is [insert target date for definitization of
the contract and dates for submission of pro-
posal, beginning of negotiations, and, if appro-
priate, submission of make-or-buy and subcon-
tracting plans and certified cost or pricing
datal:

(c) If agreement on a definitive contract to
supersede this letter contract is not reached
by the target date in paragraph (b) above, or
within any extension of it granted by the
Contracting Officer, the Contracting Officer
may, with the approval of the head of the
contracting activity, determine a reasonable
price or fee in accordance with subpart 15.4
and part 31 of the FAR, subject to Contractor
appeal as provided in the Disputes clause. In
any event, the Contractor shall proceed with
completion of the contract, subject only to
the Limitation of Government Liability
clause.

(1) After the Contracting Officer’s deter-
mination of price or fee, the contract shall
be governed by—

(i) All clauses required by the FAR on the
date of execution of this letter contract for
either fixed-price or cost-reimbursement
contracts, as determined by the Contracting
Officer under this paragraph (c);

(ii) All clauses required by law as of the
date of the Contracting Officer’s determina-
tion; and

(iii) Any other clauses, terms, and condi-
tions mutually agreed upon.

(2) To the extent consistent with subpara-
graph (c)(1) above, all clauses, terms, and
conditions included in this letter contract
shall continue in effect, except those that by
their nature apply only to a letter contract.

52.216-26
(End of clause)

Alternate I (APR 1984). In letter con-
tracts awarded on the basis of price
competition, add the following para-
graph (d) to the basic clause:

(d) The definitive contract resulting from
this letter contract will include a negotiated
~ [insert price ceiling or firm fired price] in
no event to exceed  [insert the proposed
price upon which the award was based].

[48 FR 42478, Sept. 19, 1983, as amended at 60
FR 48221, Sept. 18, 1995; 62 FR 51271, Sept. 30,
1997; 75 FR 53152, Aug. 30, 2010]

52.216-26 Payments of Allowable Costs
Before Definitization.

As prescribed in 16.603-4(c), insert the
following clause:

PAYMENTS OF ALLOWABLE COSTS BEFORE
DEFINITIZATION (DEC 2002)

(a) Reimbursement rate. Pending the placing
of the definitive contract referred to in this
letter contract, the Government will
promptly reimburse the Contractor for all
allowable costs under this contract at the
following rates:

(1) One hundred percent of approved costs
representing financing payments to sub-
contractors under fixed-price subcontracts,
provided that the Government’s payments to
the Contractor will not exceed 80 percent of
the allowable costs of those subcontractors.

(2) One hundred percent of approved costs
representing cost-reimbursement sub-
contracts; provided, that the Government’s
payments to the Contractor shall not exceed
85 percent of the allowable costs of those
subcontractors.

(3) Eighty-five percent of all other ap-
proved costs.

(b) Limitation of reimbursement. To deter-
mine the amounts payable to the Contractor
under this letter contract, the Contracting
Officer shall determine allowable costs in ac-
cordance with the applicable cost principles
in part 31 of the Federal Acquisition Regula-
tion (FAR). The total reimbursement made
under this paragraph shall not exceed 85 per-
cent of the maximum amount of the Govern-
ment’s liability, as stated in this contract.

(c) Invoicing. Payments shall be made
promptly to the Contractor when requested
as work progresses, but (except for small
business concerns) not more often than every
2 weeks, in amounts approved by the Con-
tracting Officer. The Contractor may submit
to an authorized representative of the Con-
tracting Officer, in such form and reasonable
detail as the representative may require, an
invoice or voucher supported by a statement
of the claimed allowable cost incurred by the
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Contractor in the performance of this con-
tract.

(d) Allowable costs. For the purpose of de-
termining allowable costs, the term costs in-
cludes—

(1) Those recorded costs that result, at the
time of the request for reimbursement, from
payment by cash, check, or other form of ac-
tual payment for items or services purchased
directly for the contract;

(2) When the Contractor is not delinquent
in payment of costs of contract performance
in the ordinary course of business, costs in-
curred, but not necessarily paid, for—

(i) Supplies and services purchased directly
for the contract and associated financing
payments to subcontractors, provided pay-
ments determined due will be made—

(A) In accordance with the terms and con-
ditions of a subcontract or invoice; and

(B) Ordinarily within 30 days of the sub-
mission of the Contractor’s payment request
to the Government;

(ii) Materials issued from the Contractor’s
stores inventory and placed in the produc-
tion process for use on the contract;

(iii) Direct labor;

(iv) Direct travel;

(v) Other direct in-house costs; and

(vi) Properly allocable and allowable indi-
rect costs as shown on the records main-
tained by the Contractor for purposes of ob-
taining reimbursement under Government
contracts; and

(3) The amount of financing payments that
the Contractor has paid by cash, check, or
other forms of payment to subcontractors.

(e) Small business concerns. A small business
concern may receive more frequent pay-
ments than every 2 weeks.

(f) Audit. At any time before final pay-
ment, the Contracting Officer may have the
Contractor’s invoices or vouchers and state-
ments of costs audited. Any payment may be
(1) reduced by any amounts found by the
Contracting Officer not to constitute allow-
able costs or (2) adjusted for overpayments
or underpayments made on preceding in-
voices or vouchers.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 65
FR 16283, Mar. 27, 2000; 67 FR 70521, Nov. 22,
2002]

52.216-27 Single or Multiple Awards.

As prescribed in 16.506(f), insert the
following provision:

SINGLE OR MULTIPLE AWARDS (OCT 1995)

The Government may elect to award a sin-
gle delivery order contract or task order con-
tract or to award multiple delivery order
contracts or task order contracts for the
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same or similar supplies or services to two or
more sources under this solicitation.

(End of provision)

[60 FR 49727, Sept. 26, 1995]

52.216-28 Multiple Awards for Advi-
sory and Assistance Services.

As prescribed in 16.506(g), insert the
following provision:

MULTIPLE AWARDS FOR ADVISORY AND
ASSISTANCE SERVICES (OCT 1995)

The Government intends to award multiple
contracts for the same or similar advisory
and assistance services to two or more
sources under this solicitation unless the
Government determines, after evaluation of
offers, that only one offeror is capable of pro-
viding the services at the level of quality re-
quired.

(End of provision)

[60 FR 49728, Sept. 26, 1995]

52.216-29 Time-and-Materials/Labor-
Hour Proposal Requirements—Non-
Commercial Item Acquisition With
Adequate Price Competition.

As prescribed in 16.601(f)(1), insert the
following provision:

TIME-AND-MATERIALS/LABOR-HOUR PROPOSAL
REQUIREMENTS—NON-COMMERCIAL ITEM AC-
QUISITION WITH ADEQUATE PRICE COMPETI-
TION (FEB 2007)

(a) The Government contemplates award of
a Time-and-Materials or Labor-Hour type of
contract resulting from this solicitation.

(b) The offeror must specify fixed hourly
rates in its offer that include wages, over-
head, general and administrative expenses,
and profit. The offeror must specify whether
the fixed hourly rate for each labor category
applies to labor performed by—

(1) The offeror;

(2) Subcontractors; and/or

(3) Divisions, subsidiaries, or affiliates of
the offeror under a common control;

(c) The offeror must establish fixed hourly
rates using—

(1) Separate rates for each category of
labor to be performed by each subcontractor
and for each category of labor to be per-
formed by the offeror, and for each category
of labor to be transferred between divisions,
subsidiaries, or affiliates of the offeror under
a common control;

(2) Blended rates for each category of labor
to be performed by the offeror, including
labor transferred between divisions, subsidi-
aries, or affiliates of the offeror under a com-
mon control, and all subcontractors; or
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(3) Any combination of separate and blend-
ed rates for each category of labor to be per-
formed by the offeror, affiliates of the offer-
or under a common control, and subcontrac-
tors.

(End of provision)

[71 FR 74665, Dec. 12, 2006, as amended at 78
FR 13767, Feb. 28, 2013]

52.216-30 Time-and-Materials/Labor-
Hour Proposal Requirements—Non-
Commercial Item Acquisition with-
out Adequate Price Competition.

As prescribed in 16.601(f)(2), insert the
following provision:

TIME-AND-MATERIALS/LABOR-HOUR PROPOSAL
REQUIREMENTS—NON-COMMERCIAL ITEM AcC-
QUISITION WITHOUT ADEQUATE PRICE COM-
PETITION (FEB 2007)

(a) The Government contemplates award of
a Time-and-Materials or Labor-Hour type of
contract resulting from this solicitation.

(b) The offeror must specify separate fixed
hourly rates in its offer that include wages,
overhead, general and administrative ex-
penses, and profit for each category of labor
to be performed by—

(1) The offeror;

(2) Each subcontractor; and

(3) Each division, subsidiary, or affiliate of
the offeror under a common control.

(c) Unless exempt under paragraph (d) of
this provision, the fixed hourly rates for
services transferred between divisions, sub-
sidiaries, or affiliates of the offeror under a
common control—

(1) Shall not include profit for the transfer-
ring organization; but

(2) May include profit for the prime Con-
tractor.

(d) The fixed hourly rates for services that
meet the definition of commercial item at
2.101 that are transferred between divisions,
subsidiaries, or affiliates of the offeror under
a common control may be the established
catalog or market rate when it is the estab-
lished practice of the transferring organiza-
tion to price interorganizational transfers at
other than cost for commercial work of the
offeror or any division, subsidiary or affil-
iate of the offeror under a common control.

(End of provision)

[71 FR 74665, Dec. 12, 2006, as amended at 78
FR 13767, Feb. 28, 2013]

52.216-31 Time-and-Materials/Labor-
Hour Proposal Requirements—Com-
mercial Item Acquisition.

As prescribed in 16.601(f)(3), insert the
following provision:

52.217-2

TIME-AND-MATERIALS/LABOR-HOUR PROPOSAL
REQUIREMENTS—COMMERCIAL ITEM ACQUISI-
TION (FEB 2007)

(a) The Government contemplates award of
a Time-and-Materials or Labor-Hour type of
contract resulting from this solicitation.

(b) The offeror must specify fixed hourly
rates in its offer that include wages, over-
head, general and administrative expenses,
and profit. The offeror must specify whether
the fixed hourly rate for each labor category
applies to labor performed by—

(1) The offeror;

(2) Subcontractors; and/or

(3) Divisions, subsidiaries, or affiliates of
the offeror under a common control.

(End of provision)

[71 FR 74665, Dec. 12, 2006, as amended at 72
FR 6882, Feb. 13, 2007; 78 FR 13767, Feb. 28,
2013]

52.217-1 [Reserved]
52.217-2 Cancellation Under Multiyear
Contracts.

As prescribed in 17.109(a), insert the
following clause:

CANCELLATION UNDER MULTIYEAR CONTRACTS
(OCT 1997)

(a) Cancellation, as used in this clause,
means that the Government is canceling its
requirements for all supplies or services in
program years subsequent to that in which
notice of cancellation is provided. Cancella-
tion shall occur by the date or within the
time period specified in the Schedule, unless
a later date is agreed to, if the Contracting
Officer (1) notifies the Contractor that funds
are not available for contract performance
for any subsequent program year, or (2) fails
to notify the Contractor that funds are
available for performance of the succeeding
program year requirement.

(b) Except for cancellation under this
clause or termination under the Default
clause, any reduction by the Contracting Of-
ficer in the requirements of this contract
shall be considered a termination under the
Termination for Convenience of the Govern-
ment clause.

(c) If cancellation under this clause occurs,
the Contractor will be paid a cancellation
charge not over the cancellation ceiling
specified in the Schedule as applicable at the
time of cancellation.

(d) The cancellation charge will cover only
(1) costs (i) incurred by the Contractor and/
or subcontractor, (ii) reasonably necessary
for performance of the contract, and (iii)
that would have been equitably amortized
over the entire multiyear contract period
but, because of the cancellation, are not so
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amortized, and (2) a reasonable profit or fee
on the costs.

(e) The cancellation charge shall be com-
puted and the claim made for it as if the
claim were being made under the Termi-
nation for Convenience of the Government
clause of this contract. The Contractor shall
submit the claim promptly but no later than
1 year from the date (1) of notification of the
nonavailability of funds, or (2) specified in
the Schedule by which notification of the
availability of additional funds for the next
succeeding program year is required to be
issued, whichever is earlier, unless exten-
sions in writing are granted by the Con-
tracting Officer.

(f) The Contractor’s claim may include—

(1) Reasonable nonrecurring costs (see Sub-
part 15.4 of the Federal Acquisition Regula-
tion) which are applicable to and normally
would have been amortized in all supplies or
services which are multiyear requirements;

(2) Allocable portions of the costs of facili-
ties acquired or established for the conduct
of the work, to the extent that it is imprac-
ticable for the Contractor to use the facili-
ties in its commercial work, and if the costs
are not charged to the contract through
overhead or otherwise depreciated;

(3) Costs incurred for the assembly, train-
ing, and transportation to and from the job
site of a specialized work force; and

(4) Costs not amortized solely because the
cancellation had precluded anticipated bene-
fits of Contractor or subcontractor learning.

(g) The claim shall not include—

(1) Labor, material, or other expenses in-
curred by the Contractor or subcontractors
for performance of the canceled work;

(2) Any cost already paid to the Con-
tractor;

(3) Anticipated profit or unearned fee on
the canceled work; or

(4) For service contracts, the remaining
useful commercial life of facilities. Useful
commercial life means the commercial utility
of the facilities rather than their physical
life with due consideration given to such fac-
tors as location of facilities, their specialized
nature, and obsolescence.

(h) This contract may include an Option
clause with the period for exercising the op-
tion limited to the date in the contract for
notification that funds are available for the
next succeeding program year. If so, the Con-
tractor agrees not to include in option quan-
tities any costs of a startup or nonrecurring
nature that have been fully set forth in the
contract. The Contractor further agrees that
the option quantities will reflect only those
recurring costs and a reasonable profit or fee
necessary to furnish the additional option
quantities.

(i) Quantities added to the original con-
tract through the Option clause of this con-
tract shall be included in the quantity can-
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celed for the purpose of computing allowable
cancellation charges.

(End of clause)

[61 FR 39207, July 26, 1996, as amended at 62
FR 51271, Sept. 30, 1997]

52.217-3 Evaluation Exclusive of Op-
tions.

As prescribed in 17.208(a), insert a
provision substantially the same as the
following in solicitations when the so-
licitation includes an option clause and
does not include one of the provisions
prescribed in 17.208 (b) or (c):

EVALUATION EXCLUSIVE OF OPTIONS (OCT
1984)

The Government will evaluate offers for
award purposes by including only the price
for the basic requirement; i.e., options will
not be included in the evaluation for award
purposes.

(End of provision)

52.217-4 Evaluation of Option Exer-
cised at Time of Contract Award.

As prescribed in 17.208(b), insert a
provision substantially the same as the
following:

EVALUATION OF OPTIONS EXERCISED AT TIME
OF CONTRACT AWARD (JUN 1988)

Except when it is determined in accord-
ance with FAR 17.206(b) not to be in the Gov-
ernment’s best interests, the Government
will evaluate the total price for the basic re-
quirement together with any option(s) exer-
cised at the time of award.

(End of provision)

[63 FR 17860, May 18, 1988]

52.217-5 Evaluation of Options.

As prescribed in 17.208(c), insert a
provision substantially the same as the
following:

EVALUATION OF OPTIONS (JUL 1990)

Except when it is determined in accord-
ance with FAR 17.206(b) not to be in the Gov-
ernment’s best interests, the Government
will evaluate offers for award purposes by
adding the total price for all options to the
total price for the basic requirement. Eval-
uation of options will not obligate the Gov-
ernment to exercise the option(s).
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(End of provision)

[63 FR 17860, May 18, 1988, as amended at 55
FR 25532, June 21, 1990; 69 FR 59704, Oct. 5,
2004]

52.217-6 Option for Increased Quan-
tity.

As prescribed in 17.208(d), insert a
clause substantially the same as the
following:

OPTION FOR INCREASED QUANTITY (MAR 1989)

The Government may increase the quan-
tity of supplies called for in the Schedule at
the unit price specified. The Contracting Of-
ficer may exercise the option by written no-
tice to the Contractor within [insert in
the clause the period of time in which the Con-
tracting Officer has to exercise the option]. De-
livery of the added items shall continue at
the same rate as the like items called for
under the contract, unless the parties other-
wise agree.

(End of clause)

[54 FR 5058, Jan. 31, 1989]

52.217-7 Option for Increased Quan-
tity—Separately Priced Line Item.

As prescribed in 17.208(e), insert a
clause substantially the same as the
following:

OPTION FOR INCREASED QUANTITY—
SEPARATELY PRICED LINE ITEM (MAR 1989)

The Government may require the delivery
of the numbered line item, identified in the
Schedule as an option item, in the quantity
and at the price stated in the Schedule. The
Contracting Officer may exercise the option
by written notice to the Contractor within
~ [insert in the clause the period of time in
which the Contracting Officer has to exercise
the option]. Delivery of added items shall
continue at the same rate that like items are
called for under the contract, unless the par-
ties otherwise agree.

(End of clause)

[54 FR 5058, Jan. 31, 1989]

52.217-8 Option To Extend Services.

As prescribed in 17.208(f), insert a
clause substantially the same as the
following:

OPTION T0 EXTEND SERVICES (NOV 1999)

The Government may require continued
performance of any services within the lim-
its and at the rates specified in the contract.
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These rates may be adjusted only as a result
of revisions to prevailing labor rates pro-
vided by the Secretary of Labor. The option
provision may be exercised more than once,
but the total extention of performance here-
under shall not exceed 6 months. The Con-
tracting Officer may exercise the option by
written notice to the Contractor within
[insert the period of time within which the
Contracting Officer may exercise the op-
tion].

(End of clause)

[564 FR 29283, July 11, 1989, as amended at 64
FR 51843, Sept. 24, 1999]

52.217-9 Option To Extend the Term of
the Contract.

As prescribed in 17.208(g), insert a
clause substantially the same as the
following:

OPTION T0O EXTEND THE TERM OF THE
CONTRACT (MAR 2000)

(a) The Government may extend the term
of this contract by written notice to the
Contractor within [insert the period
of time within which the Contracting Officer
may exercise the option]; provided that the
Government gives the Contractor a prelimi-
nary written notice of its intent to extend at
least  days [60 days unless a different num-
ber of days is inserted] before the contract
expires. The preliminary notice does not
commit the Government to an extension.

(b) If the Government exercises this op-
tion, the extended contract shall be consid-
ered to include this option clause.

(c) The total duration of this contract, in-
cluding the exercise of any options under
this clause, shall not exceed  (months)
(years).

(End of clause)

[564 FR 50568, Jan. 31, 1989, as amended at 64
FR 51843, Sept. 24, 1999; 656 FR 16286, Mar. 27,
2000]

52.218 [Reserved]

52.219-1 Small Business Program Rep-
resentations.
As prescribed in 19.309(a)(1),
the following provision:

insert

SMALL BUSINESS PROGRAM REPRESENTATIONS
(OCT 2014)

(a) Definitions. As used in this provision—

Economically disadvantaged women-owned
small business (EDWOSB) concern means a
small business concern that is at least 51
percent directly and unconditionally owned
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by, and the management and daily business
operations of which are controlled by, one or
more women who are citizens of the United
States and who are economically disadvan-
taged in accordance with 13 CFR part 127. It
automatically qualifies as a women-owned
small business concern eligible under the
WOSB Program.

Service-disabled veteran-owned small business
concern—

(1) Means a small business concern—

(i) Not less than 51 percent of which is
owned by one or more service-disabled vet-
erans or, in the case of any publicly owned
business, not less than 51 percent of the
stock of which is owned by one or more serv-
ice-disabled veterans; and

(ii) The management and daily business op-
erations of which are controlled by one or
more service-disabled veterans or, in the
case of a service-disabled veteran with per-
manent and severe disability, the spouse or
permanent caregiver of such veteran.

(2) Service-disabled veteran means a veteran,
as defined in 38 U.S.C. 101(2), with a dis-
ability that is service-connected, as defined
in 38 U.S.C. 101(16).

Small business concern means a concern, in-
cluding its affiliates, that is independently
owned and operated, not dominant in the
field of operation in which it is bidding on
Government contracts, and qualified as a
small business under the criteria in 13 CFR
Part 121 and the size standard in paragraph
(b) of this provision.

Small disadvantaged business concern, con-
sistent with 13 CFR 124.1002, means a small
business concern under the size standard ap-
plicable to the acquisition, that—

(1) Is at least 51 percent unconditionally
and directly owned (as defined at 13 CFR
124.105) by—

(i) One or more socially disadvantaged (as
defined at 13 CFR 124.103) and economically
disadvantaged (as defined at 13 CFR 124.104)
individuals who are citizens of the United
States, and

(ii) Each individual claiming economic dis-
advantage has a net worth not exceeding
$750,000 after taking into account the appli-
cable exclusions set forth at 13 CFR
124.104(c)(2); and

(2) The management and daily business op-
erations of which are controlled (as defined
at 13 CFR 124.106) by individuals who meet
the criteria in paragraphs (1)(i) and (ii) of
this definition.

Veteran-owned small business concern means
a small business concern—

(1) Not less than 51 percent of which is
owned by one or more veterans (as defined at
38 U.S.C. 101(2)) or, in the case of any pub-
licly owned business, not less than 51 percent
of the stock of which is owned by one or
more veterans; and
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(2) The management and daily business op-
erations of which are controlled by one or
more veterans.

Women-owned small business concern means
a small business concern—

(1) That is at least 51 percent owned by one
or more women; or, in the case of any pub-
licly owned business, at least 51 percent of
the stock of which is owned by one or more
women; and

(2) Whose management and daily business
operations are controlled by one or more
women.

Women-owned small business (WOSB) concern
eligible under the WOSB Program (in accord-
ance with 13 CFR part 127), means a small
business concern that is at least 51 percent
directly and unconditionally owned by, and
the management and daily business oper-
ations of which are controlled by, one or
more women who are citizens of the United
States.

(b)(1) The North American Industry Classi-
fication System (NAICS) code for this acqui-
sition is— [insert NAICS code].

(2) The small business size standard is

[insert size standard].

(3) The small business size standard for a
concern which submits an offer in its own
name, other than on a construction or serv-
ice contract, but which proposes to furnish a
product which it did not itself manufacture,
is 500 employees.

(c) Representations. (1) The offeror rep-
resents as part of its offer that it [J is, J is
not a small business concern.

(2) [Complete only if the offeror represented
itself as a small business concern in paragraph
(c)(1) of this provision.] The offeror represents
that it [J is, [J is not, a small disadvantaged
business concern as defined in 13 CFR
124.1002.

(3) [Complete only if the offeror represented
itself as a small business concern in paragraph
(c)(1) of this provision.] The offeror represents
as part of its offer that it [J is, [J is not a
women-owned small business concern.

(4) Women-owned small business (WOSB)
concern eligible under the WOSB Program.
[Complete only if the offeror represented itself
as a women-owned small business concern in
paragraph (c)(3) of this provision.] The offeror
represents as part of its offer that—

(i) It O1is, Jis not a WOSB concern eligible
under the WOSB Program, has provided all
the required documents to the WOSB Reposi-
tory, and no change in circumstances or ad-
verse decisions have been issued that affects
its eligibility; and

(ii) It O is, J is not a joint venture that
complies with the requirements of 13 CFR
part 127, and the representation in paragraph
(c)(4)(i) of this provision is accurate for each
WOSB concern eligible under the WOSB Pro-
gram participating in the joint venture. [The
offeror shall enter the mame or names of the
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WOSB concern eligible under the WOSB Pro-
gram and other small businesses that are par-
ticipating in the joint venture: .] Each
WOSB concern eligible under the WOSB Pro-
gram participating in the joint venture shall
submit a separate signed copy of the WOSB
representation.

(5) Economically disadvantaged women-
owned small business (EDWOSB) concern.
[Complete only if the offeror represented itself
as a women-owned small business concern eligi-
ble under the WOSB Program in (c)(4) of this
provision.] The offeror represents as part of
its offer that—

(i) It O is, (0 is not an EDWOSB concern el-
igible under the WOSB Program, has pro-
vided all the required documents to the
WOSB Repository, and no change in cir-
cumstances or adverse decisions have been
issued that affects its eligibility; and

(ii) It O is, J is not a joint venture that
complies with the requirements of 13 CFR
part 127, and the representation in paragraph
(c)(5)(Q) of this provision is accurate for each
EDWOSB concern participating in the joint
venture. [The offeror shall enter the name or
names of the EDWOSB concern and other small
businesses that are participating in the joint
venture: .] Each EDWOSB concern
participating in the joint venture shall sub-
mit a separate signed copy of the EDWOSB
representation.

(6) [Complete only if the offeror represented
itself as a small business concern in paragraph
(c)(1) of this provision.] The offeror represents
as part of its offer that it (Jis, [Jis not a vet-
eran-owned small business concern.

(7) [Complete only if the offeror represented
itself as a veteran-owned small business concern
in paragraph (c)(6) of this provision.] The of-
feror represents as part of its offer that it [
is, [J is not a service-disabled veteran-owned
small business concern.

(8) [Complete only if the offeror represented
itself as a small business concern in paragraph
(c)(1) of this provision.] The offeror rep-
resents, as part of its offer, that—

(i) It O is, O is not a HUBZone small busi-
ness concern listed, on the date of this rep-
resentation, on the List of Qualified
HUBZone Small Business Concerns main-
tained by the Small Business Administra-
tion, and no material changes in ownership
and control, principal office, or HUBZone
employee percentage have occurred since it
was certified in accordance with 13 CFR Part
126; and

(ii) It O is, [J is not a HUBZone joint ven-
ture that complies with the requirements of
13 CFR Part 126, and the representation in
paragraph (c)(8)(i) of this provision is accu-
rate for each HUBZone small business con-
cern participating in the HUBZone joint ven-
ture. [The offeror shall enter the names of each
of the HUBZone small business concerns partici-
pating in the HUBZone joint venture: .]
Each HUBZone small business concern par-
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ticipating in the HUBZone joint venture
shall submit a separate signed copy of the
HUBZone representation.

(d) Notice. (1) If this solicitation is for sup-
plies and has been set aside, in whole or in
part, for small business concerns, then the
clause in this solicitation providing notice of
the set-aside contains restrictions on the
source of the end items to be furnished.

(2) Under 15 U.S.C. 645(d), any person who
misrepresents a firm’s status as a business
concern that is small, HUBZone small, small
disadvantaged, service-disabled veteran-
owned small, economically disadvantaged
women-owned small, or women-owned small
eligible under the WOSB Program in order to
obtain a contract to be awarded under the
preference programs established pursuant to
section 8, 9, 15, 31, and 36 of the Small Busi-
ness Act or any other provision of Federal
law that specifically references section 8(d)
for a definition of program eligibility,
shall—

(i) Be punished by imposition of fine, im-
prisonment, or both;

(ii) Be subject to administrative remedies,
including suspension and debarment; and

(iii) Be ineligible for participation in pro-
grams conducted under the authority of the
Act.

(End of provision)

Alternate I (SEP 2015). As prescribed
in 19.309(a)(2), add the following para-
graph (c)(9) to the basic provision:

(9) [Complete if offeror represented itself as
disadvantaged in paragraph (c)(2) of this provi-
sion. The offeror shall check the category in
which its ownership falls:

~_ Black American.

_ Hispanic American.

_ Native American (American Indians,
Eskimos, Aleuts, or Native Hawaiians).

Asian-Pacific American (persons with
origins from Burma, Thailand, Malaysia, In-
donesia, Singapore, Brunei, Japan, China,
Taiwan, Laos, Cambodia (Kampuchea), Viet-
nam, Korea, The Philippines, Republic of
Palau, Republic of the Marshall Islands, Fed-
erated States of Micronesia, the Common-
wealth of the Northern Mariana Islands,
Guam, Samoa, Macao, Hong Xong, Fiji,
Tonga, Kiribati, Tuvalu, or Nauru).

Subcontinent Asian (Asian-Indian)
American (persons with origins from India,
Pakistan, Bangladesh, Sri Lanka, Bhutan,
the Maldives Islands, or Nepal).

~ Individual/concern, other than one of
the preceding.

[60 FR 48264, Sept. 18, 1995]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §52.219-1, see the List of
CFR Sections Affected, which appears in the
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Finding Aids section of the printed volume
and at www.fdsys.gov.

52.219-2 Equal Low Bids.

As prescribed in 19.309(b), insert the
following provision:

EQUAL Low BIDS (OCT 1995)

(a) This provision applies to small business
concerns only.

(b) The bidder’s status as a labor surplus
area (LSA) concern may affect entitlement
to award in case of tie bids. If the bidder
wishes to be considered for this priority, the
bidder must identify, in the following space,
the LSA in which the costs to be incurred on
account of manufacturing or production (by
the bidder or the first-tier subcontractors)
amount to more than 50 percent of the con-
tract price.

(c) Failure to identify the labor surplus
areas as specified in paragraph (b) of this
provision will preclude the bidder from re-
ceiving priority consideration. If the bidder
is awarded a contract as a result of receiving
priority consideration under this provision
and would not have otherwise received
award, the bidder shall perform the contract
or cause the contract to be performed in ac-
cordance with the obligations of an LLSA con-
cern.

(End of provision)

[60 FR 48265, Sept. 18, 1995, as amended at 63
FR 35725, June 30, 1998; 63 FR 70274, Dec. 18,
1998; 69 FR 25279, May 5, 2004; 76 FR 18314,
Apr. 1, 2011; 79 FR 61753, Oct. 14, 2014]

52.219-3 Notice of HUBZone Set-Aside
or Sole Source Award.

As prescribed in 19.1309(a), insert the
following clause:

NOTICE OF HUBZONE SET-ASIDE OR SOLE
SOURCE AWARD (NOV 2011)

(a) Definitions. See 13 CFR 125.6(e) for defi-
nitions of terms used in paragraph (c).

(b) Applicability. This clause applies only
to—

(1) Contracts that have been set aside or
reserved for, or awarded on a sole source
basis to, HUBZone small business concerns;

(2) Part or parts of a multiple-award con-
tract that have been set aside for HUBZone
small business concerns; and

(3) Orders set-aside for HUBZone small
business concerns under multiple-award con-
tracts as described in 8.405-5 and
16.505(0)(2)(A)(F).

(c) General. (1) Offers are solicited only
from HUBZone small business concerns. Of-
fers received from concerns that are not
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HUBZone small business concerns will not be
considered.

(2) Any award resulting from this solicita-
tion will be made to a HUBZone small busi-
ness concern.

(d) Agreement. A HUBZone small business
concern agrees that in the performance of
the contract, in the case of a contract for—

(1) Services (except construction), at least
50 percent of the cost of personnel for con-
tract performance will be spent for employ-
ees of the concern or employees of other
HUBZone small business concerns;

(2) Supplies (other than acquisition from a
nonmanufacturer of the supplies), at least 50
percent of the cost of manufacturing, exclud-
ing the cost of materials, will be performed
by the concern or other HUBZone small busi-
ness concerns;

(3) General construction. (i) At least 15 per-
cent of the cost of contract performance to
be incurred for personnel will be spent on the
HUBZone prime contractor’s employees;

(ii) At least 50 percent of the cost of the
contract performance to be incurred for per-
sonnel will be spent on the HUBZone prime
contractor’s employees or on a combination
of the HUBZone prime contractor’s employ-
ees and employees of HUBZone small busi-
ness concern subcontractors; and

(iii) No more than 50 percent of the cost of
contract performance to be incurred for per-
sonnel will be subcontracted to concerns
that are not HUBZone small business con-
cerns; or

(4) Construction by special trade contractors.
(i) At least 25 percent of the cost of contract
performance to be incurred for personnel will
be spent on the HUBZone prime contractor’s
employees;

(ii) At least 50 percent of the cost of the
contract performance to be incurred for per-
sonnel will be spent on the HUBZone prime
contractor’s employees or on a combination
of the HUBZone prime contractor’s employ-
ees and employees of HUBZone small busi-
ness concern subcontractors;

(iii) No more than 50 percent of the cost of
contract performance to be incurred for per-
sonnel will be subcontracted to concerns
that are not HUBZone small business con-
cerns.

(e) A HUBZone joint venture agrees that,
in the performance of the contract, the ap-
plicable percentage specified in paragraph (d)
of this clause will be performed by the aggre-
gate of the HUBZone small business partici-
pants.

(f)(1) When the total value of the contract
exceeds $25,000, a HUBZone small business
concern nonmanufacturer agrees to furnish
in performing this contract only end items
manufactured or produced by HUBZone
small business concern manufacturers.

(2) When the total value of the contract is
equal to or less than $25,000, a HUBZone
small business concern nonmanufacturer
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may provide end items manufactured by
other than a HUBZone small business con-
cern manufacturer provided the end items
are produced or manufactured in the United
States.

(3) Paragraphs (f)(1) and (f)(2) of this sec-
tion do not apply in connection with con-
struction or service contracts.

(g) Notice. The HUBZone small business of-
feror acknowledges that a prospective
HUBZone awardee must be a HUBZone small
business concern at the time of award of this
contract. The HUBZone offeror shall provide
the Contracting Officer a copy of the notice
required by 13 CFR 126.501 if material
changes occur before contract award that
could affect its HUBZone eligibility. If the
apparently successful HUBZone offeror is not
a HUBZone small business concern at the
time of award of this contract, the Con-
tracting Officer will proceed to award to the
next otherwise successful HUBZone small
business concern or other offeror.

(End of clause)

Alternate I (NOV 2011). As prescribed
in 19.1309(a)(1), substitute the following
paragraphs (d)(3) and (d)(4) for para-
graphs (d)(3) and (d)(4) of the basic
clause:

(d)(3) General construction, at least 15 per-
cent of the cost of the contract performance
to be incurred for personnel will be spent on
the concern’s employees; or

(d)(4) Construction by special trade con-
tractors, at least 25 percent of the cost of the
contract performance to be incurred for per-
sonnel will be spent on the concern’s employ-
ees.

[63 FR 70274, Dec. 18, 1998, as amended at 75
FR 77732, Dec. 13, 2010; 76 FR 68036, Nov. 2,
2011]

52.219-4 Notice of Price Evaluation
Preference for HUBZone Small
Business Concerns.

As prescribed in 19.1309(b), insert the
following clause:

NOTICE OF PRICE EVALUATION PREFERENCE
FOR HUBZONE SMALL BUSINESS CONCERNS
(OCT 2014)

(a) Definitions. See 13 CFR 125.6(e) for defi-
nitions of terms used in paragraph (d).

(b) Evaluation preference. (1) Offers will be
evaluated by adding a factor of 10 percent to
the price of all offers, except—

(i) Offers from HUBZone small business
concerns that have not waived the evalua-
tion preference; and

(ii) Otherwise successful offers from small
business concerns.
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(2) The factor of 10 percent shall be applied
on a line item basis or to any group of items
on which award may be made. Other evalua-
tion factors described in the solicitation
shall be applied before application of the fac-
tor.

(3) When the two highest rated offerors are
a HUBZone small business concern and a
large business, and the evaluated offer of the
HUBZone small business concern is equal to
the evaluated offer of the large business
after considering the price evaluation pref-
erence, award will be made to the HUBZone
small business concern.

(c) Waiver of evaluation preference. A
HUBZone small business concern may elect
to waive the evaluation preference, in which
case the factor will be added to its offer for
evaluation purposes. The agreements in
paragraphs (d) and (e) of this clause do not
apply if the offeror has waived the evalua-
tion preference.

O Offeror elects to waive the evaluation
preference.

(d) Agreement. A HUBZone small business
concern agrees that in the performance of
the contract, in the case of a contract for

(1) Services (except construction), at least
50 percent of the cost of personnel for con-
tract performance will be spent for employ-
ees of the concern or employees of other
HUBZone small business concerns;

(2) Supplies (other than procurement from
a nonmanufacturer of such supplies), at least
50 percent of the cost of manufacturing, ex-
cluding the cost of materials, will be per-
formed by the concern or other HUBZone
small business concerns;

(3) General construction. (i) At least 15 per-
cent of the cost of contract performance to
be incurred for personnel will be spent on the
prime contractor’s employees;

(ii) At least 50 percent of the cost of the
contract performance to be incurred for per-
sonnel will be spent on the prime contrac-
tor’s employees or on a combination of the
prime contractor’s employees and employees
of HUBZone small business concern sub-
contractors;

(iii) No more than 50 percent of the cost of
contract performance to be incurred for per-
sonnel will be subcontracted to concerns
that are not HUBZone small business con-
cerns; or

(4) Construction by special trade contractors.
(i) At least 25 percent of the cost of contract
performance to be incurred for personnel will
be spent on the prime contractor’s employ-
ees;

(ii) At least 50 percent of the cost of the
contract performance to be incurred for per-
sonnel will be spent on the prime contrac-
tor’s employees or on a combination of the
prime contractor’s employees and employees
of HUBZone small business concern sub-
contractors;
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(iii) No more than 50 percent of the cost of
contract performance to be incurred for per-
sonnel will be subcontracted to concerns
that are not HUBZone small business con-
cerns.

(e) A HUBZone joint venture agrees that
the aggregate of the HUBZone small business
concerns to the joint venture, not each con-
cern separately, will perform the applicable
percentage of work requirements.

(f)(1) When the total value of the contract
exceeds $25,000, a HUBZone small business
concern nonmanufacturer agrees to furnish
in performing this contract only end items
manufactured or produced by HUBZone
small business concern manufacturers.

(2) When the total value of the contract is
equal to or less than $25,000, a HUBZone
small business concern nonmanufacturer
may provide end items manufactured by
other than a HUBZone small business con-
cern manufacturer provided the end items
are produced or manufactured in the United
States.

(3) Paragraphs (f)(1) and (f)(2) of this sec-
tion do not apply in connection with con-
struction or service contracts.

(g) Notice. The HUBZone small business of-
feror acknowledges that a prospective
HUBZone awardee must be a HUBZone small
business concern at the time of award of this
contract. The HUBZone offeror shall provide
the Contracting Officer a copy of the notice
required by 13 CFR 126.501 if material
changes occur before contract award that
could affect its HUBZone eligibility. If the
apparently successful HUBZone offeror is not
a HUBZone small business concern at the
time of award of this contract, the Con-
tracting Officer will proceed to award to the
next otherwise successful HUBZone small
business concern or other offeror.

(End of clause)

Alternate I (JAN 2011). As prescribed
in 19.1309(b)(1), substitute the following
paragraphs (d)(3) and (d)(4) for para-
graphs (d)(3) and (d)(4) of the basic
clause:

(3) General construction, at least 15 per-
cent of the cost of the contract performance
to be incurred for personnel will be spent on
the concern’s employees; or

(4) Construction by special trade contrac-
tors, at least 256 percent of the cost of the
contract performance to be incurred for per-
sonnel will be spent on the concern’s employ-
ees.

[63 FR 70275, Dec. 18, 1998, as amended at 69
FR 59704, Oct. 5, 2004; 70 FR 33661, June 8,
2005; 75 FR 77732, Dec. 13, 2010; 79 FR 61753,
Oct. 14, 2014]
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52.219-5 [Reserved]
52.219-6 Notice of Total Small Busi-
ness Set-Aside.

As prescribed in 19.508(c), insert the
following clause:

NOTICE OF TOTAL SMALL BUSINESS SET-ASIDE
(NOV 2011)

(a) Definition.

Small business concern, as used in this
clause, means a concern, including its affili-
ates, that is independently owned and oper-
ated, not dominant in the field of operation
in which it is bidding on Government con-
tracts, and qualified as a small business
under the size standards in this solicitation.

(b) Applicability. This clause applies only
to—

(1) Contracts that have been totally set
aside or reserved for small business concerns;
and

(2) Orders set aside for small business con-
cerns under multiple-award contracts as de-
scribed in 8.405-5 and 16.505(b)(2)(1)(F).

(c) General. (1) Offers are solicited only
from small business concerns. Offers received
from concerns that are not small business
concerns shall be considered nonresponsive
and will be rejected.

(2) Any award resulting from this solicita-
tion will be made to a small business con-
cern.

(d) Agreement. A small business concern
submitting an offer in its own name shall
furnish, in performing the contract, only end
items manufactured or produced by small
business concerns in the United States or its
outlying areas. If this procurement is proc-
essed under simplified acquisition procedures
and the total amount of this contract does
not exceed $25,000, a small business concern
may furnish the product of any domestic
firm. This paragraph does not apply to con-
struction or service contracts.

(End of clause)

Alternate I (NOV 2011). When the ac-
quisition is for a product in a class for
which the Small Business Administra-
tion has determined that there are no
small business manufacturers or proc-
essors in the Federal market in accord-
ance with 19.502-2(c), delete paragraph
(d).

Alternate II (NOV 2011). As prescribed
in 19.508(c), substitute the following
paragraph (c¢) for paragraph (c) of the
basic clause:

(c) General. (1) Offers are solicited only

from small business concerns and Federal
Prison Industries, Inc. (FPI). Offers received
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from concerns that are not small business
concerns or FPI shall be considered non-
responsive and will be rejected.

(2) Any award resulting from this solicita-
tion will be made to either a small business
concern or FPI.

[48 FR 42478, Sept. 19, 1983, as amended at 54
FR 25069, June 12, 1989; 60 FR 48265, Sept. 18,
1995; 61 FR 39209, July 26, 1996, 68 FR 28085,
May 22, 2003; 69 FR 16150, Mar. 26, 2004; 76 FR
68036, Nov. 2, 2011]

52.219-7 Notice of Partial Small Busi-
ness Set-Aside.

As prescribed in 19.508(d), insert the
following clause:

NOTICE OF PARTIAL SMALL BUSINESS SET-
ASIDE (JUN 2003)

(a) Definitions. Small business concern, as
used in this clause, means a concern, includ-
ing its affiliates, that is independently
owned and operated, not dominant in the
field of operation in which it is bidding on
Government contracts, and qualified as a
small business under the size standards in
this solicitation.

(b) General. (1) A portion of this require-
ment, identified elsewhere in this solicita-
tion, has been set aside for award to one or
more small business concerns.

(2) Offers on the non-set-aside portion will
be evaluated first and award will be made on
that portion in accordance with the provi-
sions of this solicitation.

(3) The set-aside portion will be awarded at
the highest unit price(s) in the contract(s)
for the non-set-aside portion, adjusted to re-
flect transportation and other costs appro-
priate for the selected contractor(s).

(4) The contractor(s) for the set-aside por-
tion will be selected from among the small
business concerns that submitted responsive
offers on the non-set-aside portion. Negotia-
tions will be conducted with the concern
that submitted the lowest responsive offer
on the non-set-aside portion. If the negotia-
tions are not successful or if only part of the
set-aside portion is awarded to that concern,
negotiations will be conducted with the con-
cern that submitted the second-lowest re-
sponsive offer on the non-set-aside portion.
This process will continue until a contract
or contracts are awarded for the entire set-
aside portion.

(c) Agreement. For the set-aside portion of
the acquisition, a small business concern
submitting an offer in its own name shall
furnish, in performing the contract, only end
items manufactured or produced by small
business concerns in the United States or its
outlying areas. If this procurement is proc-
essed under simplified acquisition procedures
and the total amount of this contract does
not exceed $25,000, a small business concern
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may furnish the product of any domestic
firm. This paragraph does not apply to con-
struction or service contracts.

(End of clause)

Alternate I (OCT 1995). When the ac-
quisition is for a product in a class for
which the Small Business Administra-
tion has determined that there are no
small business manufacturers or proc-
essors in the Federal market in accord-
ance with 19.502-2(c), delete paragraph
(c).

Alternate II (MAR 2004). As prescribed
in 19.508(d), add the following para-
graph (d) to the basic clause:

(d) Notwithstanding paragraph (b) of this
clause, offers from Federal Prison Industries,
Inc., will be solicited and considered for both
the set-aside and non-set-aside portion of
this requirement.

[48 FR 42478, Sept. 19, 1983, as amended at 54
FR 25069, June 12, 1989; 55 FR 52798, Dec. 21,
1990; 60 FR 48265, Sept. 18, 1995; 61 FR 39209,
July 26, 1996; 68 FR 28085, May 22, 2003; 69 FR
16150, Mar. 26, 2004]

52.219-8 Utilization of Small Business
Concerns.

As prescribed in 19.708(a), insert the
following clause:

UTILIZATION OF SMALL BUSINESS CONCERNS
(OCT 2014)

(a) Definitions. As used in this contract—

HUBZone small business concern means a
small business concern that appears on the
List of Qualified HUBZone Small Business
Concerns maintained by the Small Business
Administration.

Service-disabled veteran-owned small busi-
ness concern—

(1) Means a small business concern—

(i) Not less than 51 percent of which is
owned by one or more service-disabled vet-
erans or, in the case of any publicly owned
business, not less than 51 percent of the
stock of which is owned by one or more serv-
ice-disabled veterans; and

(ii) The management and daily business op-
erations of which are controlled by one or
more service-disabled veterans or, in the
case of a service-disabled veteran with per-
manent and severe disability, the spouse or
permanent caregiver of such veteran.

(2) Service-disabled veteran means a vet-
eran, as defined in 38 U.S.C. 101(2), with a dis-
ability that is service-connected, as defined
in 38 U.S.C. 101(16).

Small business concern means a small busi-
ness as defined pursuant to Section 3 of the
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Small Business Act and relevant regulations
promulgated pursuant thereto.

Small disadvantaged business concern, con-
sistent with 13 CFR 124.1002, means a small
business concern under the size standard ap-
plicable to the acquisition, that—

(1) Is at least 51 percent unconditionally
and directly owned (as defined at 13 CFR
124.105) by—

(i) One or more socially disadvantaged (as
defined at 13 CFR 124.103) and economically
disadvantaged (as defined at 13 CFR 124.104)
individuals who are citizens of the United
States; and

(ii) Each individual claiming economic dis-
advantage has a net worth not exceeding
$750,000 after taking into account the appli-
cable exclusions set forth at 13 CFR
124.104(c)(2); and

(2) The management and daily business op-
erations of which are controlled (as defined
at 13.CFR 124.106) by individuals, who meet
the criteria in paragraphs (1)(i) and (ii) of
this definition.

Veteran-owned small business concern means
a small business concern—

(1) Not less than 51 percent of which is
owned by one or more veterans (as defined at
38 U.S.C. 101(2)) or, in the case of any pub-
licly owned business, not less than 51 percent
of the stock of which is owned by one or
more veterans; and

(2) The management and daily business op-
erations of which are controlled by one or
more veterans.

Women-owned small business concern means
a small business concern—

(1) That is at least 51 percent owned by one
or more women, or, in the case of any pub-
licly owned business, at least 51 percent of
the stock of which is owned by one or more
women; and

(2) Whose management and daily business
operations are controlled by one or more
women.

(b) It is the policy of the United States
that small business concerns, veteran-owned
small business concerns, service-disabled
veteran-owned small business concerns,
HUBZone small business concerns, small dis-
advantaged business concerns, and women-
owned small business concerns shall have the
maximum practicable opportunity to par-
ticipate in performing contracts let by any
Federal agency, including contracts and sub-
contracts for subsystems, assemblies, com-
ponents, and related services for major sys-
tems. It is further the policy of the United
States that its prime contractors establish
procedures to ensure the timely payment of
amounts due pursuant to the terms of their
subcontracts with small business concerns,
veteran-owned small business concerns, serv-
ice-disabled veteran-owned small business
concerns, HUBZone small business concerns,
small disadvantaged business concerns, and
women-owned small business concerns.
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(c) The Contractor hereby agrees to carry
out this policy in the awarding of sub-
contracts to the fullest extent consistent
with efficient contract performance. The
Contractor further agrees to cooperate in
any studies or surveys as may be conducted
by the United States Small Business Admin-
istration or the awarding agency of the
United States as may be necessary to deter-
mine the extent of the Contractor’s compli-
ance with this clause.

(d)(1) Contractors acting in good faith may
rely on written representations by their sub-
contractors regarding their status as a small
business concern, a veteran-owned small
business concern, a service-disabled veteran-
owned small business concern, a small dis-
advantaged business concern, or a women-
owned small business concern.

(2) The Contractor shall confirm that a
subcontractor representing itself as a
HUBZone small business concern is certified
by SBA as a HUBZone small business con-
cern by accessing the System for Award
Management database or by contacting the
SBA. Options for contacting the SBA in-
clude—

(i) HUBZone small business
search application Web page
dsbs.sba.gov/dsbs/search/
dsp searchhubzone.cfm; or http://www.sba.gov/
hubzone;

(ii) In writing to the Director/HUB, U.S.
Small Business Administration, 409 3rd
Street, SW., Washington DC 20416; or

(iii) The SBA HUBZone Help Desk at
hubzone@sba.gov.

database
at http:/

(End of clause)

[63 FR 70275, Dec. 18, 1998, as amended at 64
FR 3196, Jan. 20, 1999; 64 FR 10549, Mar. 4,
1999; 64 FR 32749, June 17, 1999; 64 FR 36224,
July 2, 1999; 656 FR 60546, Oct. 11, 2000; 69 FR
25279, May 5, 2004; 75 FR 77739, Dec. 13, 2010;
75 FR 177733, Dec. 13, 2010; 78 FR 37683, June
21, 2013; 79 FR 24217, Apr. 29, 2014; 79 FR 61753,
Oct. 14, 2014]

52.219-9 Small
tracting plan.

As prescribed in 19.708(b), insert the
following clause:

business subcon-

SMALL BUSINESS SUBCONTRACTING PLAN (OCT
2015)

(a) This clause does not apply to small
business concerns.

(b) Definitions. As used in this clause—

Alaska Native Corporation (ANC) means any
Regional Corporation, Village Corporation,
Urban Corporation, or Group Corporation or-
ganized under the laws of the State of Alas-
ka in accordance with the Alaska Native
Claims Settlement Act, as amended (43
U.S.C. 1601, et seq.) and which is considered a
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minority and economically disadvantaged
concern under the criteria at 43 U.S.C.
1626(e)(1). This definition also includes ANC
direct and indirect subsidiary corporations,
joint ventures, and partnerships that meet
the requirements of 43 U.S.C. 1626(e)(2).

Commercial item means a product or service
that satisfies the definition of commercial
item in section 2.101 of the Federal Acquisi-
tion Regulation.

Commercial plan means a subcontracting
plan (including goals) that covers the
offeror’s fiscal year and that applies to the
entire production of commercial items sold
by either the entire company or a portion
thereof (e.g., division, plant, or product line).

Electronic Subcontracting Reporting System
(eSRS) means the Governmentwide, elec-
tronic, web-based system for small business
subcontracting program reporting. The eSRS
is located at http:/www.esrs.gov.

Indian tribe means any Indian tribe, band,
group, pueblo, or community, including na-
tive villages and native groups (including
corporations organized by Kenai, Juneau,
Sitka, and Kodiak) as defined in the Alaska
Native Claims Settlement Act (43 U.S.C.A.
1601 et seq.), that is recognized by the Federal
Government as eligible for services from the
Bureau of Indian Affairs in accordance with
25 U.S.C. 1452(c). This definition also includes
Indian-owned economic enterprises that
meet the requirements of 25 U.S.C. 1452(e).

Individual contract plan means a subcon-
tracting plan that covers the entire contract
period (including option periods), applies to
a specific contract, and has goals that are
based on the offeror’s planned subcon-
tracting in support of the specific contract,
except that indirect costs incurred for com-
mon or joint purposes may be allocated on a
prorated basis to the contract.

Master plan means a subcontracting plan
that contains all the required elements of an
individual contract plan, except goals, and
may be incorporated into individual contract
plans, provided the master plan has been ap-
proved.

Subcontract means any agreement (other
than one involving an employer-employee re-
lationship) entered into by a Federal Govern-
ment prime Contractor or subcontractor
calling for supplies or services required for
performance of the contract or subcontract.

(c) The offeror, upon request by the Con-
tracting Officer, shall submit and negotiate
a subcontracting plan, where applicable, that
separately addresses subcontracting with
small business, veteran-owned small busi-
ness, service-disabled veteran-owned small
business, HUBZone small business concerns,
small disadvantaged business, and women-
owned small business concerns. If the offeror
is submitting an individual contract plan,
the plan must separately address subcon-
tracting with small business, veteran-owned
small business, service-disabled veteran-
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owned small business, HUBZone small busi-
ness, small disadvantaged business, and
women-owned small business concerns, with
a separate part for the basic contract and
separate parts for each option (if any). The
plan shall be included in and made a part of
the resultant contract. The subcontracting
plan shall be negotiated within the time
specified by the Contracting Officer. Failure
to submit and negotiate the subcontracting
plan shall make the offeror ineligible for
award of a contract.

(d) The offeror’s subcontracting plan shall
include the following:

(1) Goals, expressed in terms of percentages
of total planned subcontracting dollars, for
the use of small business, veteran-owned
small business, service-disabled veteran-
owned small business, HUBZone small busi-
ness, small disadvantaged business, and
women-owned small business concerns as
subcontractors. The offeror shall include all
subcontracts that contribute to contract
performance, and may include a propor-
tionate share of products and services that
are normally allocated as indirect costs. In
accordance with 43 U.S.C. 1626:

(i) Subcontracts awarded to an ANC or In-
dian tribe shall be counted towards the sub-
contracting goals for small business and
small disadvantaged business (SDB) con-
cerns, regardless of the size or Small Busi-
ness Administration certification status of
the ANC or Indian tribe.

(ii) Where one or more subcontractors are
in the subcontract tier between the prime
contractor and the ANC or Indian tribe, the
ANC or Indian tribe shall designate the ap-
propriate contractor(s) to count the sub-
contract towards its small business and
small disadvantaged business subcontracting
goals.

(A) In most cases, the appropriate Con-
tractor is the Contractor that awarded the
subcontract to the ANC or Indian tribe.

(B) If the ANC or Indian tribe designates
more than one Contractor to count the sub-
contract toward its goals, the ANC or Indian
tribe shall designate only a portion of the
total subcontract award to each Contractor.
The sum of the amounts designated to var-
ious Contractors cannot exceed the total
value of the subcontract.

(C) The ANC or Indian tribe shall give a
copy of the written designation to the Con-
tracting Officer, the prime Contractor, and
the subcontractors in between the prime
Contractor and the ANC or Indian tribe with-
in 30 days of the date of the subcontract
award.

(D) If the Contracting Officer does not re-
ceive a copy of the ANC’s or the Indian
tribe’s written designation within 30 days of
the subcontract award, the Contractor that
awarded the subcontract to the ANC or In-
dian tribe will be considered the designated
Contractor.
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(2) A statement of—

(i) Total dollars planned to be subcon-
tracted for an individual contract plan; or
the offeror’s total projected sales, expressed
in dollars, and the total value of projected
subcontracts to support the sales for a com-
mercial plan;

(ii) Total dollars planned to be subcon-
tracted to small business concerns (including
ANC and Indian tribes);

(iii) Total dollars planned to be subcon-
tracted to veteran-owned small business con-
cerns;

(iv) Total dollars planned to be subcon-
tracted to service-disabled veteran-owned
small business;

(v) Total dollars planned to be subcon-
tracted to HUBZone small business concerns;

(vi) Total dollars planned to be subcon-
tracted to small disadvantaged business con-
cerns (including ANCs and Indian tribes);
and

(vii) Total dollars planned to be subcon-
tracted to women-owned small business con-
cerns.

(3) A description of the principal types of
supplies and services to be subcontracted,
and an identification of the types planned for
subcontracting to—

(i) Small business concerns;

(ii) Veteran-owned small business con-
cerns;

(iii) Service-disabled veteran-owned small
business concerns;

(iv) HUBZone small business concerns;

(v) Small disadvantaged business concerns;
and

(vi) Women-owned small business concerns.

(4) A description of the method used to de-
velop the subcontracting goals in paragraph
(d)(1) of this clause.

(5) A description of the method used to
identify potential sources for solicitation
purposes (e.g., existing company source lists,
the System for Award Management (SAM),
veterans service organizations, the National
Minority Purchasing Council Vendor Infor-
mation Service, the Research and Informa-
tion Division of the Minority Business Devel-
opment Agency in the Department of Com-
merce, or small, HUBZone, small disadvan-
taged, and women-owned small business
trade associations). A firm may rely on the
information contained in SAM as an accu-
rate representation of a concern’s size and
ownership characteristics for the purposes of
maintaining a small, veteran-owned small,
service-disabled veteran-owned small,
HUBZone small, small disadvantaged, and
women-owned small business source list. Use
of SAM as its source list does not relieve a
firm of its responsibilities (e.g., outreach, as-
sistance, counseling, or publicizing subcon-
tracting opportunities) in this clause.

(6) A statement as to whether or not the
offeror in included indirect costs in estab-
lishing subcontracting goals, and a descrip-
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tion of the method used to determine the
proportionate share of indirect costs to be
incurred with—

(i) Small business concerns (including ANC
and Indian tribes);

(ii) Veteran-owned small business con-
cerns;

(iii) Service-disabled veteran-owned small
business concerns;

(iv) HUBZone small business concerns;

(v) Small disadvantaged business concerns
(including ANC and Indian tribes); and

(vi) Women-owned small business concerns.

(7) The name of the individual employed by
the offeror who will administer the offeror’s
subcontracting program, and a description of
the duties of the individual.

(8) A description of the efforts the offeror
will make to assure that small business, vet-
eran-owned small business, service-disabled
veteran-owned small business, HUBZone
small business, small disadvantaged busi-
ness, and women-owned small business con-
cerns have an equitable opportunity to com-
pete for subcontracts.

(9) Assurances that the offeror will include
the clause of this contract entitled ‘‘Utiliza-
tion of Small Business Concerns’ in all sub-
contracts that offer further subcontracting
opportunities, and that the offeror will re-
quire all subcontractors (except small busi-
ness concerns) that receive subcontracts in
excess of $700,000 ($1.5 million for construc-
tion of any public facility) with further sub-
contracting possibilities to adopt a subcon-
tracting plan that complies with the require-
ments of this clause.

(10) Assurances that the offeror will—

(i) Cooperate in any studies or surveys as
may be required;

(ii) Submit periodic reports so that the
Government can determine the extent of
compliance by the offeror with the subcon-
tracting plan;

(iii) Submit the Individual Subcontract
Report (ISR) and/or the Summary Sub-
contract Report (SSR), in accordance with
paragraph (1) of this clause using the Elec-
tronic Subcontracting Reporting System
(eSRS) at http:/www.esrs.gov. The reports
shall provide information on subcontract
awards to small business concerns (including
ANCs and Indian tribes that are not small
businesses), veteran-owned small business
concerns, service-disabled veteran-owned
small business concerns, HUBZone small
business concerns, small disadvantaged busi-
ness concerns (including ANCs and Indian
tribes that have not been certified by the
Small Business Administration as small dis-
advantaged businesses), women-owned small
business concerns, and for NASA only, His-
torically Black Colleges and Universities and
Minority Institutions. Reporting shall be in
accordance with this clause, or as provided
in agency regulations;
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(iv) Ensure that its subcontractors with
subcontracting plans agree to submit the
ISR and/or the SSR using eSRS;

(v) Provide its prime contract number, its
DUNS number, and the e-mail address of the
offeror’s official responsible for acknowl-
edging receipt of or rejecting the ISRs, to all
first-tier subcontractors with subcontracting
plans so they can enter this information into
the eSRS when submitting their ISRs; and

(vi) Require that each subcontractor with
a subcontracting plan provide the prime con-
tract number, its own DUNS number, and
the e-mail address of the subcontractor’s of-
ficial responsible for acknowledging receipt
of or rejecting the ISRs, to its subcontrac-
tors with subcontracting plans.

(11) A description of the types of records
that will be maintained concerning proce-
dures that have been adopted to comply with
the requirements and goals in the plan, in-
cluding establishing source lists; and a de-
scription of the offeror’s efforts to locate
small business, veteran-owned small busi-
ness, service-disabled veteran-owned small
business, HUBZone small business, small dis-
advantaged business, and women-owned
small business concerns and award sub-
contracts to them. The records shall include
at least the following (on a plant-wide or
company-wide basis, unless otherwise indi-
cated):

(i) Source lists (e.g., SAM), guides, and
other data that identify small business, vet-
eran-owned small business, service-disabled
veteran-owned small business, HUBZone
small business, small disadvantaged busi-
ness, and women-owned small business con-
cerns.

(ii) Organizations contacted in an attempt
to locate sources that are small business,
veteran-owned small business, service-dis-
abled veteran-owned small business,
HUBZone small business, small disadvan-
taged business, or women-owned small busi-
ness concerns.

(iii) Records on each subcontract solicita-
tion resulting in an award of more than
$150,000, indicating—

(A) Whether small business concerns were
solicited and, if not, why not;

(B) Whether veteran-owned small business
concerns were solicited and, if not, why not;

(C) Whether service-disabled veteran-
owned small business concerns were solicited
and, if not, why not;

(D) Whether HUBZone small business con-
cerns were solicited and, if not, why not;

(E) Whether small disadvantaged business
concerns were solicited and, if not, why not;

(F) Whether women-owned small business
concerns were solicited and, if not, why not;
and

(G) If applicable, the reason award was not
made to a small business concern.

(iv) Records of any outreach efforts to con-
tact—
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(A) Trade associations;

(B) Business development organizations;

(C) Conferences and trade fairs to locate
small, HUBZone small, small disadvantaged,
and women-owned small business sources;
and

(D) Veterans service organizations.

(v) Records of internal guidance and en-
couragement provided to buyers through—

(A) Workshops, seminars, training, etc.;
and

(B) Monitoring performance to evaluate
compliance with the program’s require-
ments.

(vi) On a contract-by-contract basis,
records to support award data submitted by
the offeror to the Government, including the
name, address, and business size of each sub-
contractor. Contractors having commercial
plans need not comply with this require-
ment.

(e) In order to effectively implement this
plan to the extent consistent with efficient
contract performance, the Contractor shall
perform the following functions:

(1) Assist small business, veteran-owned
small business, service-disabled veteran-
owned small business, HUBZone small busi-
ness, small disadvantaged business, and
women-owned small business concerns by ar-
ranging solicitations, time for the prepara-
tion of bids, quantities, specifications, and
delivery schedules so as to facilitate the par-
ticipation by such concerns. Where the Con-
tractor’s lists of potential small business,
veteran-owned small business, service-dis-
abled veteran-owned small business,
HUBZone small business, small disadvan-
taged business, and women-owned small
business subcontractors are excessively long,
reasonable effort shall be made to give all
such small business concerns an opportunity
to compete over a period of time.

(2) Provide adequate and timely consider-
ation of the potentialities of small business,
veteran-owned small business, service-dis-
abled veteran-owned small business,
HUBZone small business, small disadvan-
taged business, and women-owned small
business concerns in all ‘“make-or-buy’’ deci-
sions.

(3) Counsel and discuss subcontracting op-
portunities with representatives of small
business, veteran-owned small business, serv-
ice-disabled veteran-owned small business,
HUBZone small business, small disadvan-
taged business, and women-owned small
business firms.

(4) Confirm that a subcontractor rep-
resenting itself as a HUBZone small business
concern is identified as a certified HUBZone
small business concern by accessing the SAM
database or by contacting SBA.

(5) Provide notice to subcontractors con-
cerning penalties and remedies for misrepre-
sentations of business status as small, vet-
eran-owned small business, HUBZone small,
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small disadvantaged, or women-owned small
business for the purpose of obtaining a sub-
contract that is to be included as part or all
of a goal contained in the Contractor’s sub-
contracting plan.

(6) For all competitive subcontracts over
the simplified acquisition threshold in which
a small business concern received a small
business preference, upon determination of
the successful subcontract offeror, the Con-
tractor must inform each unsuccessful small
business subcontract offeror in writing of the
name and location of the apparent successful
offeror prior to award of the contract.

(f) A master plan on a plant or division-
wide basis that contains all the elements re-
quired by paragraph (d) of this clause, except
goals, may be incorporated by reference as a
part of the subcontracting plan required of
the offeror by this clause; provided—

(1) The master plan has been approved,

(2) The offeror ensures that the master
plan is updated as necessary and provides
copies of the approved master plan, includ-
ing evidence of its approval, to the Con-
tracting Officer, and

(3) Goals and any deviations from the mas-
ter plan deemed necessary by the Con-
tracting Officer to satisfy the requirements
of this contract are set forth in the indi-
vidual subcontracting plan.

(g) A commercial plan is the preferred type
of subcontracting plan for contractors fur-
nishing commercial items. The commercial
plan shall relate to the offeror’s planned sub-
contracting generally, for both commercial
and Government business, rather than solely
to the Government contract. Once the Con-
tractor’s commercial plan has been ap-
proved, the Government will not require an-
other subcontracting plan from the same
Contractor while the plan remains in effect,
as long as the product or service being pro-
vided by the Contractor continues to meet
the definition of a commercial item. A Con-
tractor with a commercial plan shall comply
with the reporting requirements stated in
paragraph (d)(10) of this clause by submit-
ting one SSR in eSRS for all contracts cov-
ered by its commercial plan. This report
shall be acknowledged or rejected in eSRS
by the Contracting Officer who approved the
plan. This report shall be submitted within
30 days after the end of the Government’s fis-
cal year.

(h) Prior compliance of the offeror with
other such subcontracting plans under pre-
vious contracts will be considered by the
Contracting Officer in determining the re-
sponsibility of the offeror for award of the
contract.

(i) A contract may have no more than one
plan. When a modification meets the criteria
in 19.702 for a plan, or an option is exercised,
the goals associated with the modification or
option shall be added to those in the existing
subcontract plan.

48 CFR Ch. 1 (10-1-15 Edition)

(j) Subcontracting plans are not required
from subcontractors when the prime con-
tract contains the clause at 52.212-5, Con-
tract Terms and Conditions Required to Im-
plement Statutes or Executive Orders—Com-
mercial Items, or when the subcontractor
provides a commercial item subject to the
clause at 52.244-6, Subcontracts for Commer-
cial Items, under a prime contract.

(k) The failure of the Contractor or sub-
contractor to comply in good faith with (1)
the clause of this contract entitled ‘‘Utiliza-
tion Of Small Business Concerns,” or (2) an
approved plan required by this clause, shall
be a material breach of the contract.

(1) The Contractor shall submit ISRs and
SSRs using the web-based eSRS at htip:/
www.esrs.gov. Purchases from a corporation,
company, or subdivision that is an affiliate
of the prime Contractor or subcontractor are
not included in these reports. Subcontract
award data reported by prime Contractors
and subcontractors shall be limited to
awards made to their immediate next-tier
subcontractors. Credit cannot be taken for
awards made to lower tier subcontractors,
unless the Contractor or subcontractor has
been designated to receive a small business
or small disadvantaged business credit from
an ANC or Indian tribe. Only subcontracts
involving performance in the United States
or its outlying areas should be included in
these reports with the exception of sub-
contracts under a contract awarded by the
State Department or any other agency that
has statutory or regulatory authority to re-
quire subcontracting plans for subcontracts
performed outside the United States and its
outlying areas.

(1) ISR. This report is not required for com-
mercial plans. The report is required for each
contract containing an individual sub-
contract plan.

(i) The report shall be submitted semi-an-
nually during contract performance for the
periods ending March 31 and September 30. A
report is also required for each contract
within 30 days of contract completion. Re-
ports are due 30 days after the close of each
reporting period, unless otherwise directed
by the Contracting Officer. Reports are re-
quired when due, regardless of whether there
has been any subcontracting activity since
the inception of the contract or the previous
reporting period.

(ii) When a subcontracting plan contains
separate goals for the basic contract and
each option, as prescribed by FAR 19.704(c),
the dollar goal inserted on this report shall
be the sum of the base period through the
current option; for example, for a report sub-
mitted after the second option is exercised,
the dollar goal would be the sum of the goals
for the basic contract, the first option, and
the second option.

(iii) The authority to acknowledge receipt
or reject the ISR resides—
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(A) In the case of the prime Contractor,
with the Contracting Officer; and

(B) In the case of a subcontract with a sub-
contracting plan, with the entity that
awarded the subcontract.

(2) SSR. (i) Reports submitted under indi-
vidual contract plans—

(A) This report encompasses all subcon-
tracting under prime contracts and sub-
contracts with the awarding agency, regard-
less of the dollar value of the subcontracts.

(B) The report may be submitted on a cor-
porate, company or subdivision (e.g. plant or
division operating as a separate profit cen-
ter) basis, unless otherwise directed by the
agency.

(C) If a prime Contractor and/or subcon-
tractor is performing work for more than
one executive agency, a separate report shall
be submitted to each executive agency cov-
ering only that agency’s contracts, provided
at least one of that agency’s contracts is
over $700,000 (over $1.5 million for construc-
tion of a public facility) and contains a sub-
contracting plan. For DoD, a consolidated
report shall be submitted for all contracts
awarded by military departments/agencies
and/or subcontracts awarded by DoD prime
Contractors. However, for construction and
related maintenance and repair, a separate
report shall be submitted for each DoD com-
ponent.

(D) For DoD and NASA, the report shall be
submitted semi-annually for the six months
ending March 31 and the twelve months end-
ing September 30. For civilian agencies, ex-
cept NASA, it shall be submitted annually
for the twelve month period ending Sep-
tember 30. Reports are due 30 days after the
close of each reporting period.

(E) Subcontract awards that are related to
work for more than one executive agency
shall be appropriately allocated.

(F) The authority to acknowledge or reject
SSRs in eSRS, including SSRs submitted by
subcontractors with subcontracting plans,
resides with the Government agency award-
ing the prime contracts unless stated other-
wise in the contract.

(ii) Reports submitted under a commercial
plan—

(A) The report shall include all sub-
contract awards under the commercial plan
in effect during the Government’s fiscal
year.

(B) The report shall be submitted annually,
within thirty days after the end of the Gov-
ernment’s fiscal year.

(C) If a Contractor has a commercial plan
and is performing work for more than one
executive agency, the Contractor shall speci-
fy the percentage of dollars attributable to
each agency from which contracts for com-
mercial items were received.

(D) The authority to acknowledge or reject
SSRs for commercial plans resides with the
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Contracting Officer who approved the com-
mercial plan.

(End of clause)

Alternate I (OCT 2001). As prescribed
in 19.708(b)(1)(i), substitute the fol-
lowing paragraph (c) for paragraph (c)
of the basic clause:

(c) The apparent low bidder, upon request
by the Contracting Officer, shall submit a
subcontracting plan, where applicable, that
separately addresses subcontracting with
small business, veteran-owned small busi-
ness, service-disabled veteran-owned small
business, HUBZone small business, small dis-
advantaged business, and women-owned
small business concerns. If the bidder is sub-
mitting an individual contract plan, the plan
must separately address subcontracting with
small business, veteran-owned small busi-
ness, service-disabled veteran-owned small
business, HUBZone small business, small dis-
advantaged business, and women-owned
small business concerns, with a separate part
for the basic contract and separate parts for
each option (if any). The plan shall be in-
cluded in and made a part of the resultant
contract. The subcontracting plan shall be
submitted within the time specified by the
Contracting Officer. Failure to submit the
subcontracting plan shall make the bidder
ineligible for the award of a contract.

Alternate II (OCT 2001). As prescribed
in 19.708(b)(1)(ii), substitute the fol-
lowing paragraph (c) for paragraph (c)
of the basic clause:

(c) Proposals submitted in response to this
solicitation shall include a subcontracting
plan that separately addresses subcon-
tracting with small business, veteran-owned
small business, service-disabled veteran-
owned small business, HUBZone small busi-
ness, small disadvantaged business, and
women-owned small business concerns. If the
offeror is submitting an individual contract
plan, the plan must separately address sub-
contracting with small business, veteran-
owned small business, service-disabled vet-
eran-owned small business, HUBZone small
business, small disadvantaged business, and
women-owned small business concerns, with
a separate part for the basic contract and
separate parts for each option (if any). The
plan shall be included in and made a part of
the resultant contract. The subcontracting
plan shall be negotiated within the time
specified by the Contracting Officer. Failure
to submit and negotiate a subcontracting
plan shall make the offeror ineligible for
award of a contract.
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Alternate III (OCT 2015). As prescribed
in 19.708(b)(1)(iii), substitute the fol-
lowing paragraphs (d)(10) and (1) for
paragraphs (d)(10) and (1) in the basic
clause;

(d)(10) Assurances that the offeror will—

(i) Cooperate in any studies or surveys as
may be required;

(ii) Submit periodic reports so that the
Government can determine the extent of
compliance by the offeror with the subcon-
tracting plan;

(iii) Submit Standard Form (SF) 294 Sub-
contracting Report for Individual Contract
in accordance with paragraph (1) of this
clause. Submit the Summary Subcontract
Report (SSR), in accordance with paragraph
(1) of this clause using the Electronic Sub-
contracting Reporting System (eSRS) at
hitp://www.esrs.gov. The reports shall provide
information on subcontract awards to small
business concerns (including ANCs and In-
dian tribes that are not small businesses),
veteran-owned small business concerns, serv-
ice-disabled veteran-owned small business
concerns, HUBZone small business concerns,
small disadvantaged business concerns (in-
cluding ANCs and Indian tribes that have
not been certified by the Small Business Ad-
ministration as small disadvantaged busi-
nesses), women-owned small business con-
cerns, and for NASA only, Historically Black
Colleges and Universities and Minority Insti-
tutions. Reporting shall be in accordance
with this clause, or as provided in agency
regulations; and

(iv) Ensure that its subcontractors with
subcontracting plans agree to submit the SF
294 in accordance with paragraph (1) of this
clause. Ensure that its subcontractors with
subcontracting plans agree to submit the
SSR in accordance with paragraph (1) of this
clause using the eSRS.

(1) The Contractor shall submit a SF 294. The
Contractor shall submit SSRs using the web-
based eSRS at http:/www.esrs.gov. Purchases
from a corporation, company, or subdivision
that is an affiliate of the prime Contractor
or subcontractor are not included in these
reports. Subcontract award data reported by
prime Contractors and subcontractors shall
be limited to awards made to their imme-
diate next-tier subcontractors. Credit cannot
be taken for awards made to lower tier sub-
contractors, unless the Contractor or sub-
contractor has been designated to receive a
small business or small disadvantaged busi-
ness credit from an ANC or Indian tribe.
Only subcontracts involving performance in
the U.S. or its outlying areas should be in-
cluded in these reports with the exception of
subcontracts under a contract awarded by
the State Department or any other agency
that has statutory or regulatory authority
to require subcontracting plans for sub-
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contracts performed outside the TUnited
States and its outlying areas.

(1) SF 294. This report is not required for
commercial plans. The report is required for
each contract containing an individual sub-
contract plan. For prime contractors the re-
port shall be submitted to the contracting
officer, or as specified elsewhere in this con-
tract. In the case of a subcontract with a
subcontracting plan, the report shall be sub-
mitted to the entity that awarded the sub-
contract.

(i) The report shall be submitted semi-an-
nually during contract performance for the
periods ending March 31 and September 30. A
report is also required for each contract
within 30 days of contract completion. Re-
ports are due 30 days after the close of each
reporting period, unless otherwise directed
by the Contracting Officer. Reports are re-
quired when due, regardless of whether there
has been any subcontracting activity since
the inception of the contract or the previous
reporting period.

(ii) When a subcontracting plan contains
separate goals for the basic contract and
each option, as prescribed by FAR 19.704(c),
the dollar goal inserted on this report shall
be the sum of the base period through the
current option; for example, for a report sub-
mitted after the second option is exercised,
the dollar goal would be the sum of the goals
for the basic contract, the first option, and
the second option.

(2) SSR. (i) Reports submitted under indi-
vidual contract plans—

(A) This report encompasses all subcon-
tracting under prime contracts and sub-
contracts with the awarding agency, regard-
less of the dollar value of the subcontracts.

(B) The report may be submitted on a cor-
porate, company or subdivision (e.g. plant or
division operating as a separate profit cen-
ter) basis, unless otherwise directed by the
agency.

(C) If a prime Contractor and/or subcon-
tractor is performing work for more than
one executive agency, a separate report shall
be submitted to each executive agency cov-
ering only that agency’s contracts, provided
at least one of that agency’s contracts is
over $700,000 (over $1.5 million for construc-
tion of a public facility) and contains a sub-
contracting plan. For DoD, a consolidated
report shall be submitted for all contracts
awarded by military departments/agencies
and/or subcontracts awarded by DoD prime
Contractors. However, for construction and
related maintenance and repair, a separate
report shall be submitted for each DoD com-
ponent.

(D) For DoD and NASA, the report shall be
submitted semi-annually for the six months
ending March 31 and the twelve months end-
ing September 30. For civilian agencies, ex-
cept NASA, it shall be submitted annually
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for the twelve-month period ending Sep-
tember 30. Reports are due 30 days after the
close of each reporting period.

(E) Subcontract awards that are related to
work for more than one executive agency
shall be appropriately allocated.

(F) The authority to acknowledge or reject
SSRs in the eSRS, including SSRs submitted
by subcontractors with subcontracting
plans, resides with the Government agency
awarding the prime contracts unless stated
otherwise in the contract.

(ii) Reports submitted under a commercial
plan—

(A) The report shall include all sub-
contract awards under the commercial plan
in effect during the Government’s fiscal
year.

(B) The report shall be submitted annually,
within thirty days after the end of the Gov-
ernment’s fiscal year.

(C) If a Contractor has a commercial plan
and is performing work for more than one
executive agency, the Contractor shall speci-
fy the percentage of dollars attributable to
each agency from which contracts for com-
mercial items were received.

(D) The authority to acknowledge or reject
SSRs for commercial plans resides with the
Contracting Officer who approved the com-
mercial plan.

[48 FR 42478, Sept. 19, 1983]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §52.219-9, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

52.219-10 Incentive
Program.

As prescribed in 19.708(c)(1),
the following clause:

Subcontracting

insert

INCENTIVE SUBCONTRACTING PROGRAM (OCT
2014)

(a) Of the total dollars it plans to spend
under subcontracts, the Contractor has com-
mitted itself in its subcontracting plan to
try to award certain percentages to small
business, veteran-owned small business, serv-
ice-disabled veteran-owned small business,
HUBZone small business, small disadvan-
taged business, and women-owned small
business concerns, respectively.

(b) If the Contractor exceeds its subcon-
tracting goals for small business, veteran-
owned small business, service-disabled vet-
eran-owned small business, HUBZone small
business, small disadvantaged business, and
women-owned small business concerns in
performing this contract, it will receive
[Contracting Officer to insert the appropriate
number between 0 and 10] percent of the dol-
lars in excess of each goal in the plan, unless
the Contracting Officer determines that the
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excess was not due to the Contractor’s ef-
forts (e.g., a subcontractor cost overrun
caused the actual subcontract amount to ex-
ceed that estimated in the subcontracting
plan, or the award of subcontracts that had
been planned but had not been disclosed in
the subcontracting plan during contract ne-
gotiations). Determinations under this para-
graph are unilateral decisions made solely at
the discretion of the Government.

(c) If this is a cost-plus-fixed-fee contract,
the sum of the fixed fee and the incentive fee
earned under this contract may not exceed
the limitations in 15.404-4 of the Federal Ac-
quisition Regulation.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 60
FR 48266, 48267, Sept. 18, 1995; 62 FR 51271,
Sept. 30, 1997; 63 FR 36125, July 1, 1998; 63 FR
70277, Dec. 18, 1998; 64 FR 72449, Dec. 27, 1999;
65 FR 60548, Oct. 11, 2000; 66 FR 53493, Oct. 22,
2001; 79 FR 61754, Oct. 14, 2014]

52.219-11 Special 8(a) Contract Condi-
tions.

As prescribed in 19.811-3(a), insert the
following clause:

SPECIAL 8(a) CONTRACT CONDITIONS (FEB 1990)

The Small Business Administration (SBA)
agrees to the following:

(a) To furnish the supplies or services set
forth in this contract according to the speci-
fications and the terms and conditions here-
of by subcontracting with an eligible concern
pursuant to the provisions of section 8(a) of
the Small Business Act, as amended (15
U.S.C. 637(a)).

(b) That in the event SBA does not award
a subcontract for all or a part of the work
hereunder, this contract may be terminated
either in whole or in part without cost to ei-

ther party.
(c) Except for novation agreements and ad-
vance payments, delegates to the [insert

name of contracting agency] the responsibility
for administering the subcontract to be
awarded hereunder with complete authority
to take any action on behalf of the Govern-
ment under the terms and conditions of the
subcontract; provided, however, that the
[insert name of contracting agency] shall give
advance notice to the SBA before it issues a
final notice terminating the right of a sub-
contractor to proceed with further perform-
ance, either in whole or in part, under the
subcontract for default or for the conven-
ience of the Government.

(d) That payments to be made under any
subcontract awarded under this contract will
be made directly to the subcontractor by the
_ [insert name of contracting agency].

(e) That the subcontractor awarded a sub-
contract hereunder shall have the right of
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appeal from decisions of the Contracting Of-
ficer cognizable under the Disputes clause of
said subcontract.

(f) To notify the [insert name of contracting
agency] Contracting Officer immediately
upon notification by the subcontractor that
the owner or owners upon whom 8(a) eligi-
bility was based plan to relinquish ownership
or control of the concern.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 54
FR 46009, Oct. 31, 1989; 55 FR 3888, Feb. 5, 1990;
61 FR 67422, Dec. 20, 1996]

52.219-12 Special
Conditions.

As prescribed in 19.811-3(b), insert the
following clause:

8(a) Subcontract

SPECIAL 8(a) SUBCONTRACT CONDITIONS (FEB
1990)

(a) The Small Business Administration
(SBA) has entered into Contract No.
[insert number of contract] with the [insert
name of contracting agency] to furnish the
supplies or services as described therein. A
copy of the contract is attached hereto and
made a part hereof.

(b) The  [insert name of subcontractor],
hereafter referred to as the subcontractor,
agrees and acknowledges as follows:

(1) That it will, for and on behalf of the
SBA, fulfill and perform all of the require-
ments of Contract No.  [insert number of
contract] for the consideration stated therein
and that it has read and is familiar with
each and every part of the contract.

(2) That the SBA has delegated responsi-
bility, except for novation agreements and
advance payments, for the administration of
this subcontract to the  [insert name of
contracting agency] with complete authority
to take any action on behalf of the Govern-
ment under the terms and conditions of this
contract.

(3) That it will not subcontract the per-
formance of any of the requirements of this
subcontract to any lower tier subcontractor
without the prior written approval of the
SBA and the designated Contracting Officer
of the [insert name of contracting agency].

(4) That is will notify the [insert name of
contracting agency] Contracting Officer in
writing immediately upon entering an agree-
ment (either oral or written) to transfer all
or part of its stock or other ownership inter-
est to any other party.

(c) Payments, including any progress pay-
ments under this subcontract, will be made
directly to the subcontractor by the
[insert name of contracting agency].

48 CFR Ch. 1 (10-1-15 Edition)
(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 54
FR 34757, Aug. 21, 1989; 54 FR 46009, Oct. 31,
1989; 556 FR 3889, Feb. 5, 1990; 55 FR 38518,
Sept. 18, 1990; 61 FR 67422, Dec. 20, 1996]

52.219-13 Notice of Set-Aside of Or-
ders.

As prescribed in 19.508(f), insert the
following clause:

NOTICE OF SET-ASIDE OF ORDERS (NOV 2011)

The Contracting Officer will give notice of
the order or orders, if any, to be set aside for
small business concerns identified in
19.000(a)(3) and the applicable small business
program. This notice, and its restrictions,
will apply only to the specific orders that
have been set aside for any of the small busi-
ness concerns identified in 19.000(a)(3).

(End of clause)

[76 FR 68036, Nov. 2, 2011]
52.219-14 Limitations on
tracting.

As prescribed in 19.508(e) or 19.811-
3(e), insert the following clause:

Subcon-

LIMITATIONS ON SUBCONTRACTING (NOV 2011)

(a) This clause does not apply to the unre-
stricted portion of a partial set-aside.

(b) Applicability. This clause applies only
to—

(1) Contracts that have been set aside or
reserved for small business concerns or 8(a)
concerns;

(2) Part or parts of a multiple-award con-
tract that have been set aside for small busi-
ness concerns or 8(a) concerns; and

(38) Orders set aside for small business or
8(a) concerns under multiple-award con-
tracts as described in 8.405-6 and
16.505(b)(2)(1)(F).

(c) By submission of an offer and execution
of a contract, the Offeror/Contractor agrees
that in performance of the contract in the
case of a contract for—

(1) Services (except construction). At least 50
percent of the cost of contract performance
incurred for personnel shall be expended for
employees of the concern.

(2) Supplies (other than procurement from a
nonmanufacturer of such supplies). The con-
cern shall perform work for at least 50 per-
cent of the cost of manufacturing the sup-
plies, not including the cost of materials.

(3) General construction. The concern will
perform at least 15 percent of the cost of the
contract, not including the cost of materials,
with its own employees.
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(4) Construction by special trade contractors.
The concern will perform at least 25 percent
of the cost of the contract, not including the
cost of materials, with its own employees.

(End of clause)

[62 FR 38190, Oct. 14, 1988, as amended at 55
FR 52798, Dec. 21, 1990; 61 FR 67411, Dec. 20,
1996; 64 FR 32749, June 17, 1999; 76 FR 68037,
Nov. 2, 2011]

52.219-15 [Reserved]

52.219-16 Liquidated Damages—Sub-
contracting Plan.

As prescribed in 19.708(b)(2),
the following clause:

insert

LIQUIDATED DAMAGES—SUBCONTRACTING
PLAN (JAN 1999)

(a) Failure to make a good faith effort to com-
ply with the subcontracting plan, as used in
this clause, means a willful or intentional
failure to perform in accordance with the re-
quirements of the subcontracting plan ap-
proved under the clause in this contract en-
titled ‘‘Small Business Subcontracting
Plan,” or willful or intentional action to
frustrate the plan.

(b) Performance shall be measured by ap-
plying the percentage goals to the total ac-
tual subcontracting dollars or, if a commer-
cial plan is involved, to the pro rata share of
actual subcontracting dollars attributable to
Government contracts covered by the com-
mercial plan. If, at contract completion or,
in the case of a commercial plan, at the close
of the fiscal year for which the plan is appli-
cable, the Contractor has failed to meet its
subcontracting goals and the Contracting Of-
ficer decides in accordance with paragraph
(c) of this clause that the Contractor failed
to make a good faith effort to comply with
its subcontracting plan, established in ac-
cordance with the clause in this contract en-
titled ‘“‘Small Business Subcontracting
Plan,” the Contractor shall pay the Govern-
ment liquidated damages in an amount stat-
ed. The amount of probable damages attrib-
utable to the Contractor’s failure to comply
shall be an amount equal to the actual dollar
amount by which the Contractor failed to
achieve each subcontract goal.

(c) Before the Contracting Officer makes a
final decision that the Contractor has failed
to make such good faith effort, the Con-
tracting Officer shall give the Contractor
written notice specifying the failure and per-
mitting the Contractor to demonstrate what
good faith efforts have been made and to dis-
cuss the matter. Failure to respond to the
notice may be taken as an admission that no
valid explanation exists. If, after consider-
ation of all the pertinent data, the Con-
tracting Officer finds that the Contractor
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failed to make a good faith effort to comply
with the subcontracting plan, the Con-
tracting Officer shall issue a final decision to
that effect and require that the Contractor
pay the Government liquidated damages as
provided in paragraph (b) of this clause.

(d) With respect to commercial plans, the
Contracting Officer who approved the plan
will perform the functions of the Contracting
Officer under this clause on behalf of all
agencies with contracts covered by the com-
mercial plan.

(e) The Contractor shall have the right of
appeal, under the clause in this contract en-
titled Disputes, from any final decision of
the Contracting Officer.

(f) Liquidated damages shall be in addition
to any other remedies that the Government
may have.

(End of clause)

[564 FR 30710, July 21, 1989, as amended at 60
FR 48267, Sept. 18, 1995; 63 FR 34068, June 22,
1998; 63 FR 70277, Dec. 18, 1998]

52.219-17 Section 8(a) Award.

As prescribed in 19.811-3(c), insert the
following clause:

SECTION 8(a) AWARD (DEC 1996)

(a) By execution of a contract, the Small
Business Administration (SBA) agrees to the
following:

(1) To furnish the supplies or services set
forth in the contract according to the speci-
fications and the terms and conditions by
subcontracting with the Offeror who has
been determined an eligible concern pursu-
ant to the provisions of section 8(a) of the
Small Business Act, as amended (15 U.S.C.

637(a)).
(2) Except for novation agreements and ad-
vance payments, delegates to the (insert

name of contracting activity) the responsi-
bility for administering the contract with
complete authority to take any action on be-
half of the Government under the terms and
conditions of the contract; provided, however
that the contracting agency shall give ad-
vance notice to the SBA before it issues a
final notice terminating the right of the sub-
contractor to proceed with further perform-
ance, either in whole or in part, under the
contract.

(3) That payments to be made under the
contract will be made directly to the subcon-
tractor by the contracting activity.

(4) To notify the [insert name of contracting
agency] Contracting Officer immediately
upon notification by the subcontractor that
the owner or owners upon whom 8(a) eligi-
bility was based plan to relinquish ownership
or control of the concern.

(5) That the subcontractor awarded a sub-
contract hereunder shall have the right of
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appeal from decisions of the cognizant Con-
tracting Officer under the ‘“‘Disputes’ clause
of the subcontract.

(b) The offeror/subcontractor agrees and
acknowledges that it will, for and on behalf
of the SBA, fulfill and perform all of the re-
quirements of the contract.

(c) The offeror/subcontractor agrees that it
will not subcontract the performance of any
of the requirements of this subcontract to
any lower tier subcontractor without the
prior written approval of the SBA and the
cognizant Contracting Officer of the
[insert name of contracting agency].

(End of clause)

[64 FR 46009, Oct. 31, 1989, as amended at 55
FR 3889, Feb. 5, 1990; 61 FR 67422, Dec. 20,
1996]

52.219-18 Notification of Competition
Limited to Eligible 8(a) Concerns.

As prescribed in 19.811-3(d), insert the
following clause:

NOTIFICATION OF COMPETITION LIMITED TO
ELIGIBLE 8(a) CONCERNS (JUN 2003)

(a) Offers are solicited only from small
business concerns expressly certified by the
Small Business Administration (SBA) for
participation in the SBA’s 8(a) Program and
which meet the following criteria at the
time of submission of offer—

(1) The Offeror is in conformance with the
8(a) support limitation set forth in its ap-
proved business plan; and

(2) The Offeror is in conformance with the
Business Activity Targets set forth in its ap-
proved business plan or any remedial action
directed by the SBA.

(b) By submission of its offer, the Offeror
represents that it meets all of the criteria
set forth in paragraph (a) of this clause.

(c) Any award resulting from this solicita-
tion will be made to the Small Business Ad-
ministration, which will subcontract per-
formance to the successful 8(a) offeror se-
lected through the evaluation criteria set
forth in this solicitation.

(d)(1) Agreement. A small business concern
submitting an offer in its own name shall
furnish, in performing the contract, only end
items manufactured or produced by small
business concerns in the United States or its
outlying areas. If this procurement is proc-
essed under simplified acquisition procedures
and the total amount of this contract does
not exceed $25,000, a small business concern
may furnish the product of any domestic
firm. This paragraph does not apply to con-
struction or service contracts.

(2) The [insert name of SBA’s contractor] will
notify the [insert name of contracting agency]
Contracting Officer in writing immediately
upon entering an agreement (either oral or

48 CFR Ch. 1 (10-1-15 Edition)

written) to transfer all or part of its stock or
other ownership interest to any other party.

(End of clause)

Alternate I (APR 2005). If the competi-
tion is to be limited to 8(a) concerns
within one or more specific SBA re-
gions or districts, add the following
paragraph (a)(3) to paragraph (a) of the
clause:

(3) The offeror’s approved business plan is

on the file and serviced by *

(*Contracting Officer completes by

inserting the appropriate SBA District and/or
Regional Office(s) as identified by the SBA).

Alternate II (DEC 1996). When the ac-
quisition is for a product in a class for
which the Small Business Administra-
tion has determined that there are no
small business manufacturers or proc-
essors in the Federal market in accord-
ance with 19.502-2(c), delete subpara-
graph (d)(1).

[64 FR 46009, Oct. 31, 1989; 54 FR 48105, Nov.
21, 1989, as amended at 55 FR 3889, Feb. 5,
1990; 55 FR 25532, June 21, 1990; 55 FR 38518,
Sept. 18, 1990; 60 FR 48267, Sept. 18, 1995; 61
FR 39209, July 26, 1996; 61 FR 67422, Dec. 20,
1996; 62 FR 238, Jan. 2, 1997; 62 FR 12720, Mar.
17, 1997; 64 FR 32745, June 17, 1999; 64 FR
51850, Sept. 24, 1999; 68 FR 28085, May 22, 2003;
70 FR 18959, Apr. 11, 2005]

52.219-19—52.219-26 [Reserved]

52.219-27 Notice of Service-Disabled
Veteran-Owned Small Business Set-
Aside.

As prescribed in 19.1407, insert the
following clause:

NOTICE OF SERVICE-DISABLED VETERAN-
OWNED SMALL BUSINESS SET-ASIDE (NOV
2011)

(a) Definition. Service-disabled veteran-owned
small business concern—

(1) Means a small business concern—

(i) Not less than 51 percent of which is
owned by one or more service-disabled vet-
erans or, in the case of any publicly owned
business, not less than 51 percent of the
stock of which is owned by one or more serv-
ice-disabled veterans; and

(ii) The management and daily business op-
erations of which are controlled by one or
more service-disabled veterans or, in the
case of a service-disabled veteran with per-
manent and severe disability, the spouse or
permanent caregiver of such veteran.
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(2) Service-disabled veteran means a veteran,
as defined in 38 U.S.C. 101(2), with a dis-
ability that is service-connected, as defined
in 38 U.S.C. 101(16).

(b) Applicability. This clause applies only
to—

(1) Contracts that have been set aside or
reserved for service-disabled veteran-owned
small business concerns;

(2) Part or parts of a multiple-award con-
tract that have been set aside for service-dis-
abled veteran-owned small business con-
cerns; and

(3) Orders set aside for service-disabled vet-
eran-owned small business concerns under
multiple-award contracts as described in
8.405-5 and 16.505(b)(2)(1)(F).

(c) General. (1) Offers are solicited only
from service-disabled veteran-owned small
business concerns. Offers received from con-
cerns that are not service-disabled veteran-
owned small business concerns shall not be
considered.

(2) Any award resulting from this solicita-
tion will be made to a service-disabled vet-
eran-owned small business concern.

(d) Agreement. A service-disabled veteran-
owned small business concern agrees that in
the performance of the contract, in the case
of a contract for—

(1) Services (except construction), at least
50 percent of the cost of personnel for con-
tract performance will be spent for employ-
ees of the concern or employees of other
service-disabled veteran-owned small busi-
ness concerns;

(2) Supplies (other than acquisition from a
nonmanufacturer of the supplies), at least 50
percent of the cost of manufacturing, exclud-
ing the cost of materials, will be performed
by the concern or other service-disabled vet-
eran-owned small business concerns;

(3) General construction, at least 15 per-
cent of the cost of the contract performance
incurred for personnel will be spent on the
concern’s employees or the employees of
other service-disabled veteran-owned small
business concerns; or

(4) Construction by special trade contrac-
tors, at least 25 percent of the cost of the
contract performance incurred for personnel
will be spent on the concern’s employees or
the employees of other service-disabled vet-
eran-owned small business concerns.

(e) A joint venture may be considered a
service-disabled veteran owned small busi-
ness concern if—

(1) At least one member of the joint ven-
ture is a service-disabled veteran-owned
small business concern, and makes the fol-
lowing representations: That it is a service-
disabled veteran-owned small business con-
cern, and that it is a small business concern
under the North American Industry Classi-
fication Systems (NAICS) code assigned to
the procurement;

52.219-28

(2) Each other concern is small under the
size standard corresponding to the NAICS
code assigned to the procurement; and

(3) The joint venture meets the require-
ments of paragraph 7 of the explanation of
Affiliates in 19.101 of the Federal Acquisition
Regulation.

(4) The joint venture meets the require-
ments of 13 CFR 125.15(b)

(f) Any service-disabled veteran-owned
small business concern (nonmanufacturer)
must meet the requirements in 19.102(f) of
the Federal Acquisition Regulation to re-
ceive a benefit under this program.

(End of clause)

[69 FR 25279, May 5, 2004, as amended at 76
FR 68037, Nov. 2, 2011]

52.219-28 Post-Award Small Business
Program Rerepresentation.

As prescribed in 19.309(c), insert the
following clause:

POST-AWARD SMALL BUSINESS PROGRAM
REREPRESENTATION (JUL 2013)

(a) Definitions. As used in this clause—

Long-term contract means a contract of
more than five years in duration, including
options. However, the term does not include
contracts that exceed five years in duration
because the period of performance has been
extended for a cumulative period not to ex-
ceed six months under the clause at 52.217-8,
Option to Extend Services, or other appro-
priate authority.

Small business concern means a concern, in-
cluding its affiliates, that is independently
owned and operated, not dominant in the
field of operation in which it is bidding on
Government contracts, and qualified as a
small business under the criteria in 13 CFR
part 121 and the size standard in paragraph
(c) of this clause. Such a concern is ‘‘not
dominant in its field of operation’ when it
does not exercise a controlling or major in-
fluence on a national basis in a kind of busi-
ness activity in which a number of business
concerns are primarily engaged. In deter-
mining whether dominance exists, consider-
ation shall be given to all appropriate fac-
tors, including volume of business, number
of employees, financial resources, competi-
tive status or position, ownership or control
of materials, processes, patents, license
agreements, facilities, sales territory, and
nature of business activity.

(b) If the Contractor represented that it
was a small business concern prior to award
of this contract, the Contractor shall rerep-
resent its size status according to paragraph
(e) of this clause or, if applicable, paragraph
(g) of this clause, upon the occurrence of any
of the following:
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(1) Within 30 days after execution of a no-
vation agreement or within 30 days after
modification of the contract to include this
clause, if the novation agreement was exe-
cuted prior to inclusion of this clause in the
contract.

(2) Within 30 days after a merger or acqui-
sition that does not require a novation or
within 30 days after modification of the con-
tract to include this clause, if the merger or
acquisition occurred prior to inclusion of
this clause in the contract.

(3) For long-term contracts—

(i) Within 60 to 120 days prior to the end of
the fifth year of the contract; and

(ii) Within 60 to 120 days prior to the date
specified in the contract for exercising any
option thereafter.

(c) The Contractor shall rerepresent its
size status in accordance with the size stand-
ard in effect at the time of this rerepresenta-
tion that corresponds to the North American
Industry Classification System (NAICS) code
assigned to this contract. The small business
size standard corresponding to this NAICS
code can be found at Atitp:/www.sba.gov/con-
tent/table-small-business-size-standards.

(d) The small business size standard for a
Contractor providing a product which it does
not manufacture itself, for a contract other
than a construction or service contract, is
500 employees.

(e) Except as provided in paragraph (g) of
this clause, the Contractor shall make the
representation required by paragraph (b) of
this clause by validating or updating all its
representations in the Representations and
Certifications section of the System for
Award Management (SAM) and its other
data in SAM, as necessary, to ensure that
they reflect the Contractor’s current status.
The Contractor shall notify the contracting
office in writing within the timeframes spec-
ified in paragraph (b) of this clause that the
data have been validated or updated, and
provide the date of the validation or update.

(f) If the Contractor represented that it
was other than a small business concern
prior to award of this contract, the Con-
tractor may, but is not required to, take the
actions required by paragraphs (e) or (g) of
this clause.

(g) If the Contractor does not have rep-
resentations and certifications in SAM, or
does not have a representation in SAM for
the NAICS code applicable to this contract,
the Contractor is required to complete the
following rerepresentation and submit it to
the contracting office, along with the con-
tract number and the date on which the re-
representation was completed:

The Contractor represents that it is, is not
a small business concern under NAICS Code

assigned to contract number

[Contractor to sign and date and insert au-
thorized signer’s name and title].

48 CFR Ch. 1 (10-1-15 Edition)
(End of clause)

[72 FR 36856, July 5, 2007, as amended at 74
FR 11825, Mar. 19, 2009; 74 FR 14493, Mar. 31,
2009; 76 FR 18314, Apr. 1, 2011; 77 FR 23371,
Apr. 18, 2012; 78 FR 37683, June 21, 2013; 79 FR
61754, Oct. 14, 2014]

52.219-29 Notice of Set-Aside for Eco-
nomically Disadvantaged Women-
Owned Small Business Concerns.

As prescribed in 19.1506, insert the
following clause:

NOTICE OF SET-ASIDE FOR ECONOMICALLY DIS-
ADVANTAGED WOMEN-OWNED SMALL BUSI-
NESS CONCERNS (JUL 2013)

(a) Definitions. Economically disadvantaged
women-owned small business (EDWOSB) con-
cern means—

A small business concern that is at least 51
percent directly and unconditionally owned
by, and the management and daily business
operations of which are controlled by, one or
more women who are citizens of the United
States and who are economically disadvan-
taged in accordance with 13 CFR part 127. It
automatically qualifies as a women-owned
small business (WOSB) concern eligible
under the WOSB Program.

WOSB Program Repository means a secure,
Web-based application that collects, stores,
and disseminates documents to the con-
tracting community and SBA, which verify
the eligibility of a business concern for a
contract to be awarded under the WOSB Pro-
gram.

(b) Applicability. This clause applies only
to—

(1) Contracts that have been set aside or
reserved for EDWOSB concerns;

(2) Part or parts of a multiple-award con-
tract that have been set aside for EDWOSB
concerns; and

(3) Orders set aside for EDWOSB concerns
under multiple-award contracts as described
in 8.405-5 and 16.505(b)(2)(1)(F').

(c) General. (1) Offers are solicited only
from EDWOSB concerns. Offers received
from concerns that are not apparent success-
ful offeror will not be considered.

(2) Any award resulting from this solicita-
tion will be made to an EDWOSB concern.

(3) The contracting officer will ensure that
the apparent successful offeror has provided
all required documents to the WOSB Pro-
gram Repository. The contract will not be
awarded until all required documents are re-
ceived.

(d) Agreement. An EDWOSB concern agrees
that in the performance of the contract for—

(1) Services (except construction), the con-
cern will perform at least 50 percent of the
cost of the contract incurred for personnel
with its own employees;
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(2) Supplies or products (other than pro-
curement from a non-manufacturer in such
supplies or products), the concern will per-
form at least 50 percent of the cost of manu-
facturing the supplies or products (not in-
cluding the costs of materials);

(3) General construction, the concern will
perform at least 15 percent of the cost of the
contract with its own employees (not includ-
ing the costs of materials); and

(4) Construction by special trade contrac-
tors, the concern will perform at least 25 per-
cent of the cost of the contract with its own
employees (not including the cost of mate-
rials).

(e) Joint Venture. A joint venture may be
considered an EDWOSB concern if—

(1) It meets the applicable size standard
corresponding to the NAICS code assigned to
the contract, unless an exception to affili-
ation applies pursuant to 13 CFR
121.103(h)(3);

(2) The EDWOSB participant of the joint
venture is designated in the System for
Award Management) as an EDWOSB con-
cern;

(3) The parties to the joint venture have
entered into a written joint venture agree-
ment that contains provisions—

(i) Setting forth the purpose of the joint
venture;

(ii) Designating an EDWOSB concern as
the managing venturer of the joint venture,
and an employee of the managing venturer
as the project manager responsible for the
performance of the contract;

(iii) Stating that not less than 51 percent
of the net profits earned by the joint venture
will be distributed to the EDWOSB;

(iv) Specifying the responsibilities of the
parties with regard to contract performance,
sources of labor, and negotiation of the
EDWOSB contract; and

(v) Requiring the final original records be
retained by the managing venturer upon
completion of the EDWOSB contract per-
formed by the joint venture.

(4) The joint venture performs the applica-
ble percentage of work required in accord-
ance with paragraph (d) above; and

(5) The procuring activity executes the
contract in the name of the EDWOSB or
joint venture.

(f) Nonmanufacturer. An EDWOSB concern
that is a non-manufacturer, as defined in 13
CFR 121.406(b) or FAR 19.102(f), may submit
an offer on an EDWOSB requirement with a
NAICS code for supplies, if it meets the re-
quirements under the non-manufacturer rule
set forth in those regulations.

(End of clause)

[76 FR 18314, Apr. 1, 2011, as amended at 76
FR 68037, Nov. 2, 2011; 77 FR 12918, Mar. 2,
2012; 77 FR 17352, Mar. 26, 2012; 78 FR 37683,
June 21, 2013]

52.219-30

52.219-30 Notice of Set-Aside for
Women-Owned Small Business Con-
cerns Eligible Under the Women-
Owned Small Business Program.

As prescribed in 19.1506, insert the
following clause:

NOTICE OF SET-ASIDE FOR WOMEN-OWNED
SMALL BUSINESS CONCERNS ELIGIBLE UNDER
THE WOMEN-OWNED SMALL BUSINESS PRO-
GRAM (JUL 2013)

(a) Definitions. Women-owned small business
(WOSB) concern eligible under the WOSB Pro-
gram (in accordance with 13 CFR part 127),
means a small business concern that is at
least 51 percent directly and unconditionally
owned by, and the management and daily
business operations of which are controlled
by, one or more women who are citizens of
the United States.

WOSB Program Repository means a secure,
Web-based application that collects, stores,
and disseminates documents to the con-
tracting community and SBA, which verify
the eligibility of a business concern for a
contract to be awarded under the WOSB Pro-
gram.

(b) Applicability. This clause applies only
to—

(1) Contracts that have been set aside or
reserved for WOSB concerns eligible under
the WOSB Program;

(2) Part or parts of a multiple-award con-
tract that have been set aside for WOSB con-
cerns eligible under the WOSB Program; and

(3) Orders set aside for WOSB concerns eli-
gible under the WOSB Program, under mul-
tiple-award contracts as described in 8.405-5
and 16.505(0)(2)(1)(F).

(c) General. (1) Offers are solicited only
from WOSB concerns eligible under the
WOSB Program. Offers received from con-
cerns that are not WOSB concerns eligible
under the WOSB program shall not be con-
sidered.

(2) Any award resulting from this solicita-
tion will be made to a WOSB concern eligible
under the WOSB Program.

(3) The Contracting Officer will ensure that
the apparent successful offeror has provided
the required documents to the WOSB Pro-
gram Repository. The contract shall not be
awarded until all required documents are re-
ceived.

(d) Agreement. A WOSB concern eligible
under the WOSB Program agrees that in the
performance of the contract for—

(1) Services (except construction), the con-
cern will perform at least 50 percent of the
cost of the contract incurred for personnel
with its own employees;

(2) Supplies or products (other than pro-
curement from a non-manufacturer in such
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supplies or products), the concern will per-
form at least 50 percent of the cost of manu-
facturing the supplies or products (not in-
cluding the costs of materials);

(3) General construction, the concern will
perform at least 15 percent of the cost of the
contract with its own employees (not includ-
ing the costs of materials); and

(4) Construction by special trade contrac-
tors, the concern will perform at least 25 per-
cent of the cost of the contract with its own
employees (not including cost of materials).

(e) Joint Venture. A joint venture may be
considered a WOSB concern eligible under
the WOSB Program if—

(1) It meets the applicable size standard
corresponding to the NAICS code assigned to
the contract, unless an exception to affili-
ation applies pursuant to 13 CFR
121.103(h)(3);

(2) The WOSB participant of the joint ven-
ture is designated in the System for Award
Management as a WOSB concern eligible
under the WOSB Program;

(3) The parties to the joint venture have
entered into a written joint venture agree-
ment that contains provisions—

(i) Setting forth the purpose of the joint
venture;

(ii) Designating a WOSB concern eligible
under the WOSB Program as the managing
venturer of the joint venture, and an em-
ployee of the managing venturer as the
project manager responsible for the perform-
ance of the contract;

(iii) Stating that not less than 51 percent
of the net profits earned by the joint venture
will be distributed to the WOSB;

(iv) Specifying the responsibilities of the
parties with regard to contract performance,
sources of labor, and negotiation of the
WOSB contract; and

(v) Requiring the final original records be
retained by the managing venturer upon
completion of the WOSB contract performed
by the joint venture.

(4) The joint venture must perform the ap-
plicable percentage of work required in ac-
cordance with paragraph (d) above; and

(5) The procuring activity executes the
contract in the name of the WOSB concern
eligible under the WOSB Program or joint
venture.

(f) Nonmanufacturer. A WOSB concern eligi-
ble under the WOSB Program that is a non-
manufacturer, as defined in 13 CFR 121.406(b)
or FAR 19.102(f), may submit an offer on a
WOSB requirement with a NAICS code for
supplies, if it meets the requirements under
the non-manufacturer rule set forth in those
regulations.

48 CFR Ch. 1 (10-1-15 Edition)
(End of clause)

[76 FR 18314, Apr. 1, 2011, as amended at 76
FR 68037, Nov. 2, 2011; 77 FR 12918, Mar. 2,
2012; 77 FR 17352, Mar. 26, 2012; 78 FR 37683,
June 21, 2013]

52.221 [Reserved]

52.222-1 Notice to the Government of
Labor Disputes.

As prescribed in 22.103-5(a), insert the
following clause:

NOTICE TO THE GOVERNMENT OF LABOR
DISPUTES (FEB 1997)

If the Contractor has knowledge that any
actual or potential labor dispute is delaying
or threatens to delay the timely performance
of this contract, the Contractor shall imme-
diately give notice, including all relevant in-
formation, to the Contracting Officer.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 61
FR 67426, Dec. 20, 1996]

52.222-2 Payment for Overtime Pre-
miums.

As prescribed in 22.103-5(b), insert the
following clause:

PAYMENT FOR OVERTIME PREMIUMS (JUL 1990)

(a) The use of overtime is authorized under
this contract if the overtime premium cost
does not exceed *  or the overtime pre-
mium is paid for work—

(1) Necessary to cope with emergencies
such as those resulting from accidents, nat-
ural disasters, breakdowns of production
equipment, or occasional production bottle-
necks of a sporadic nature;

(2) By indirect-labor employees such as
those performing duties in connection with
administration, protection, transportation,
maintenance, standby plant protection, oper-
ation of utilities, or accounting;

(3) To perform tests, industrial processes,
laboratory procedures, loading or unloading
of transportation conveyances, and oper-
ations in flight or afloat that are continuous
in nature and cannot reasonably be inter-
rupted or completed otherwise; or

(4) That will result in lower overall costs
to the Government.

(b) Any request for estimated overtime
premiums that exceeds the amount specified
above shall include all estimated overtime
for contract completion and shall—

*Insert either ‘‘zero’ or the dollar amount

agreed to during negotiations.
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(1) Identify the work unit; e.g., department
or section in which the requested overtime
will be used, together with present workload,
staffing, and other data of the affected unit
sufficient to permit the Contracting Officer
to evaluate the necessity for the overtime;

(2) Demonstrate the effect that denial of
the request will have on the contract deliv-
ery or performance schedule;

(3) Identify the extent to which approval of
overtime would affect the performance or
payments in connection with other Govern-
ment contracts, together with identification
of each affected contract; and

(4) Provide reasons why the required work
cannot be performed by using multishift op-
erations or by employing additional per-
sonnel.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 55
FR 25532, June 21, 1990; 55 FR 38518, Sept. 18,
1990]

52.222-3 Convict Labor.

As prescribed in 22.202, insert the fol-
lowing clause:

CONVICT LABOR (JUN 2003)

(a) Except as provided in paragraph (b) of
this clause, the Contractor shall not employ
in the performance of this contract any per-
son undergoing a sentence of imprisonment
imposed by any court of a State, the District
of Columbia, Puerto Rico, the Northern Mar-
iana Islands, American Samoa, Guam, or the
U.S. Virgin Islands.

(b) The Contractor is not prohibited from
employing persons—

(1) On parole or probation to work at paid
employment during the term of their sen-
tence;

(2) Who have been pardoned or who have
served their terms; or

(3) Confined for violation of the laws of any
of the States, the District of Columbia, Puer-
to Rico, the Northern Mariana Islands,
American Samoa, Guam, or the U.S. Virgin
Islands who are authorized to work at paid
employment in the community under the
laws of such jurisdiction, if—

(i) The worker is paid or is in an approved
work training program on a voluntary basis;

(ii) Representatives of local union central
bodies or similar labor union organizations
have been consulted;

(iii) Such paid employment will not result
in the displacement of employed workers, or
be applied in skills, crafts, or trades in which
there is a surplus of available gainful labor
in the locality, or impair existing contracts
for services;

(iv) The rates of pay and other conditions
of employment will not be less than those
paid or provided for work of a similar nature
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in the locality in which the work is being
performed; and

(v) The Attorney General of the United
States has certified that the work-release
laws or regulations of the jurisdiction in-
volved are in conformity with the require-
ments of Executive Order 11755, as amended
by Executive Orders 12608 and 12943.

(End of clause)

[68 FR 28085, May 22, 2003]

52.222-4 Contract Work Hours and
Safety Standards—Overtime Com-
pensation.

As prescribed in 22.305, insert the fol-
lowing clause:

CONTRACT WORK HOURS AND SAFETY STAND-
ARDS—OVERTIME  COMPENSATION (MAY
2014)

(a) Overtime requirements. No Contractor or
subcontractor employing laborers or me-
chanics (see Federal Acquisition Regulation
22.300) shall require or permit them to work
over 40 hours in any workweek unless they
are paid at least 1 and ¥ times the basic rate
of pay for each hour worked over 40 hours.

(b) Violation; liability for unpaid wages; liq-
uidated damages. The responsible Contractor
and subcontractor are liable for unpaid
wages if they violate the terms in paragraph
(a) of this clause. In addition, the Contractor
and subcontractor are liable for liquidated
damages payable to the Government. The
Contracting Officer will assess liquidated
damages at the rate of $10 per affected em-
ployee for each calendar day on which the
employer required or permitted the em-
ployee to work in excess of the standard
workweek of 40 hours without paying over-
time wages required by the Contract Work
Hours and Safety Standards statute (found
at 40 U.S.C. chapter 37).

(c) Withholding for unpaid wages and lig-
uidated damages. The Contracting Officer will
withhold from payments due under the con-
tract sufficient funds required to satisfy any
Contractor or subcontractor liabilities for
unpaid wages and liquidated damages. If
amounts withheld under the contract are in-
sufficient to satisfy Contractor or subcon-
tractor liabilities, the Contracting Officer
will withhold payments from other Federal
or Federally assisted contracts held by the
same Contractor that are subject to the Con-
tract Work Hours and Safety Standards stat-
ute.

(d) Payrolls and basic records. (1) The Con-
tractor and its subcontractors shall main-
tain payrolls and basic payroll records for all
laborers and mechanics working on the con-
tract during the contract and shall make
them available to the Government until 3
years after contract completion. The records
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shall contain the name and address of each
employee, social security number, labor clas-
sifications, hourly rates of wages paid, daily
and weekly number of hours worked, deduc-
tions made, and actual wages paid. The
records need not duplicate those required for
construction work by Department of Labor
regulations at 29 CFR 5.5(a)(3) implementing
the Construction Wage Rate Requirements
statute.

(2) The Contractor and its subcontractors
shall allow authorized representatives of the
Contracting Officer or the Department of
Labor to inspect, copy, or transcribe records
maintained under paragraph (d)(1) of this
clause. The Contractor or subcontractor also
shall allow authorized representatives of the
Contracting Officer or Department of Labor
to interview employees in the workplace
during working hours.

(e) Subcontracts. The Contractor shall in-
sert the provisions set forth in paragraphs
(a) through (d) of this clause in subcontracts
that may require or involve the employment
of laborers and mechanics and require sub-
contractors to include these provisions in
any such lower tier subcontracts. The Con-
tractor shall be responsible for compliance
by any subcontractor or lower-tier subcon-
tractor with the provisions set forth in para-
graphs (a) through (d) of this clause.

(End of clause)

[65 FR 46067, July 26, 2000, as amended at 70
FR 33667, June 8, 2005; 79 FR 24217, Apr. 29,
2014]

52.222-5 Construction Wage Rate Re-
quirements—Secondary Site of the
Work.

As prescribed in 22.407(h), insert the
following provision:

CONSTRUCTION WAGE RATE REQUIREMENTS—
SECONDARY SITE OF THE WORK (MAY 2014)

(a)(1) The offeror shall notify the Govern-
ment if the offeror intends to perform work
at any secondary site of the work, as defined
in paragraph (a)(1)(ii) of the FAR clause at
52.222-6, Construction Wage Rate Require-
ments, of this solicitation.

(2) If the offeror is unsure if a planned
work site satisfies the criteria for a sec-
ondary site of the work, the offeror shall re-
quest a determination from the Contracting
Officer.

(b)(1) If the wage determination provided
by the Government for work at the primary
site of the work is not applicable to the sec-
ondary site of the work, the offeror shall re-
quest a wage determination from the Con-
tracting Officer.

(2) The due date for receipt of offers will
not be extended as a result of an offeror’s re-
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quest for a wage determination for a sec-
ondary site of the work.

(End of provision)

[70 FR 33667, June 8, 2005, as amended at 79
FR 24217, Apr. 29, 2014]

52,.222-6 Construction Wage Rate Re-
quirements.

As prescribed in 22.407(a), insert the
following clause:

CONSTRUCTION WAGE RATE REQUIREMENTS
(MAY 2014)

(a) Definition—Site of the work—(1) Means—

(i) The primary site of the work. The phys-
ical place or places where the construction
called for in the contract will remain when
work on it is completed; and

(ii) The secondary site of the work, if any.
Any other site where a significant portion of
the building or work is constructed, provided
that such site is—

(A) Located in the United States; and

(B) Established specifically for the per-
formance of the contract or project;

(2) Except as provided in paragraph (3) of
this definition, includes any fabrication
plants, mobile factories, batch plants, bor-
row pits, job headquarters, tool yards, etc.,
provided—

(i) They are dedicated exclusively, or near-
ly so, to performance of the contract or
project; and

(ii) They are adjacent or virtually adjacent
to the “primary site of the work”’ as defined
in paragraph (a)(1)(i), or the ‘‘secondary site
of the work” as defined in paragraph
(a)(1)(ii) of this definition;

(3) Does not include permanent home of-
fices, branch plant establishments, fabrica-
tion plants, or tool yards of a Contractor or
subcontractor whose locations and continu-
ance in operation are determined wholly
without regard to a particular Federal con-
tract or project. In addition, fabrication
plants, batch plants, borrow pits, job head-
quarters, yards, etc., of a commercial or ma-
terial supplier which are established by a
supplier of materials for the project before
opening of bids and not on the Project site,
are not included in the ‘‘site of the work.”
Such permanent, previously established fa-
cilities are not a part of the ‘‘site of the
work’ even if the operations for a period of
time may be dedicated exclusively or nearly
s0, to the performance of a contract.

(b)(1) All laborers and mechanics employed
or working upon the site of the work will be
paid unconditionally and not less often than
once a week, and without subsequent deduc-
tion or rebate on any account (except such
payroll deductions as are permitted by regu-
lations issued by the Secretary of Labor
under the Copeland Act (29 CFR part 3)), the
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full amount of wages and bona fide fringe
benefits (or cash equivalents thereof) due at
time of payment computed at rates not less
than those contained in the wage determina-
tion of the Secretary of Labor which is at-
tached hereto and made a part hereof, or as
may be incorporated for a secondary site of
the work, regardless of any contractual rela-
tionship which may be alleged to exist be-
tween the Contractor and such laborers and
mechanics. Any wage determination incor-
porated for a secondary site of the work
shall be effective from the first day on which
work under the contract was performed at
that site and shall be incorporated without
any adjustment in contract price or esti-
mated cost. Laborers employed by the con-
struction Contractor or construction subcon-
tractor that are transporting portions of the
building or work between the secondary site
of the work and the primary site of the work
shall be paid in accordance with the wage de-
termination applicable to the primary site of
the work.

(2) Contributions made or costs reasonably
anticipated for bona fide fringe benefits
under section 1(b)(2) of the Construction
Wage Rate Requirements statute on behalf
of laborers or mechanics are considered
wages paid to such laborers or mechanics,
subject to the provisions of paragraph (e) of
this clause; also, regular contributions made
or costs incurred for more than a weekly pe-
riod (but not less often than quarterly) under
plans, funds, or programs which cover the
particular weekly period, are deemed to be
constructively made or incurred during such
period.

(3) Such laborers and mechanics shall be
paid not less than the appropriate wage rate
and fringe benefits in the wage determina-
tion for the classification of work actually
performed, without regard to skill, except as
provided in the clause entitled Apprentices
and Trainees. Laborers or mechanics per-
forming work in more than one classification
may be compensated at the rate specified for
each classification for the time actually
worked therein; provided that the employer’s
payroll records accurately set forth the time
spent in each classification in which work is
performed.

(4) The wage determination (including any
additional classifications and wage rates
conformed under paragraph (c) of this
clause) and the Construction Wage Rate Re-
quirements (Davis-Bacon Act) poster (WH-
1321) shall be posted at all times by the Con-
tractor and its subcontractors at the pri-
mary site of the work and the secondary site
of the work, if any, in a prominent and ac-
cessible place where it can be easily seen by
the workers.

(c)(1) The Contracting Officer shall require
that any class of laborers or mechanics,
which is not listed in the wage determina-
tion and which is to be employed under the
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contract shall be classified in conformance
with the wage determination. The Con-
tracting Officer shall approve an additional
classification and wage rate and fringe bene-
fits therefor only when all the following cri-
teria have been met:

(i) The work to be performed by the classi-
fication requested is not performed by a clas-
sification in the wage determination.

(ii) The classification is utilized in the
area by the construction industry.

(iii) The proposed wage rate, including any
bona fide fringe benefits, bears a reasonable
relationship to the wage rates contained in
the wage determination.

(iv) With respect to helpers, such a classi-
fication prevails in the area in which the
work is performed.

(2) If the Contractor and the laborers and
mechanics to be employed in the classifica-
tion (if known), or their representatives, and
the Contracting Officer agree on the classi-
fication and wage rate (including the amount
designated for fringe benefits, where appro-
priate), a report of the action taken shall be
sent by the Contracting Officer to the Ad-
ministrator of the Wage and Hour Division,
Employment Standards Administration, U.S.
Department of Labor, Washington, DC 20210.
The Administrator or an authorized rep-
resentative will approve, modify, or dis-
approve every additional classification ac-
tion within 30 days of receipt and so advise
the Contracting Officer or will notify the
Contracting Officer within the 30-day period
that additional time is necessary.

(3) In the event the Contractor, the labor-
ers or mechanics to be employed in the clas-
sification, or their representatives, and the
Contracting Officer do not agree on the pro-
posed classification and wage rate (including
the amount designated for fringe benefits,
where appropriate), the Contracting Officer
shall refer the questions, including the views
of all interested parties and the rec-
ommendation of the Contracting Officer, to
the Administrator of the Wage and Hour Di-
vision for Determination. The Adminis-
trator, or an authorized representative, will
issue a determination within 30 days of re-
ceipt and so advise the Contracting Officer
or will notify the Contracting Officer within
the 30-day period that additional time is nec-
essary.

(4) The wage rate (including fringe bene-
fits, where appropriate) determined pursuant
to subparagraphs (c)(2) and (c)(3) of this
clause shall be paid to all workers per-
forming work in the classification under this
contract from the first day on which work is
performed in the classification.

(d) Whenever the minimum wage rate pre-
scribed in the contract for a class of laborers
or mechanics includes a fringe benefit which
is not expressed as an hourly rate, the Con-
tractor shall either pay the benefit as stated
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in the wage determination or shall pay an-
other bona fide fringe benefit or an hourly
cash equivalent thereof.

(e) If the Contractor does not make pay-
ments to a trustee or other third person, the
Contractor may consider as part of the
wages of any laborer or mechanic the
amount of any costs reasonably anticipated
in providing bona fide fringe benefits under a
plan or program; provided, that the Secretary
of Labor has found, upon the written request
of the Contractor, that the applicable stand-
ards of the Construction Wage Rate Require-
ments statute have been met. The Secretary
of Labor may require the Contractor to set
aside in a separate account assets for the
meeting of obligations under the plan or pro-
gram.

(End of clause)

[63 FR 4945, Feb. 18, 1988, as amended at 57
FR 44263, Sept. 24, 1992; 59 FR 67038, Dec. 28,
1994; 70 FR 33667, June 8, 2005; 79 FR 24217,
Apr. 29, 2014]

52.222-7 Withholding of Funds.

As prescribed in 22.407(a), insert the
following clause:

WITHHOLDING OF FUNDS (MAY 2014)

The Contracting Officer shall, upon his or
her own action or upon written request of an
authorized representative of the Department
of Labor, withhold or cause to be withheld
from the Contractor under this contract or
any other Federal contract with the same
Prime Contractor, or any other federally as-
sisted contract subject to prevailing wage re-
quirements, which is held by the same Prime
Contractor, so much of the accrued pay-
ments or advances as may be considered nec-
essary to pay laborers and mechanics, in-
cluding apprentices, trainees, and helpers,
employed by the Contractor or any subcon-
tractor the full amount of wages required by
the contract. In the event of failure to pay
any laborer or mechanic, including any ap-
prentice, trainee, or helper, employed or
working on the site of the work, all or part
of the wages required by the contract, the
Contracting Officer may, after written no-
tice to the Contractor, take such action as
may be necessary to cause the suspension of
any further payment, advance, or guarantee
of funds until such violations have ceased.

(End of clause)

[63 FR 4945, Feb. 18, 1988, as amended at 79
FR 24217, Apr. 29, 2014]
52.222-8 Payrolls and Basic Records.

As prescribed in 22.407(a), insert the
following clause:
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PAYMENT FOR OVERTIME PREMIUMS (MAY
2014)

(a) Payrolls and basic records relating
thereto shall be maintained by the Con-
tractor during the course of the work and
preserved for a period of 3 years thereafter
for all laborers and mechanics working at
the site of the work. Such records shall con-
tain the name, address, and social security
number of each such worker, his or her cor-
rect classification, hourly rates of wages
paid (including rates of contributions or
costs anticipated for bona fide fringe bene-
fits or cash equivalents thereof of the types
described in 40 U.S.C. 3141(2)(B) (Construc-
tion Wage Rate Requirement statute)), daily
and weekly number of hours worked, deduc-
tions made, and actual wages paid. Whenever
the Secretary of Labor has found, under
paragraph (d) of the clause entitled Con-
struction Wage Rate Requirements, that the
wages of any laborer or mechanic include the
amount of any costs reasonably anticipated
in providing benefits under a plan or pro-
gram described in 40 U.S.C. 3141(2)(B), the
Contractor shall maintain records which
show that the commitment to provide such
benefits is enforceable, that the plan or pro-
gram is financially responsible, and that the
plan or program has been communicated in
writing to the laborers or mechanics af-
fected, and records which show the costs an-
ticipated or the actual cost incurred in pro-
viding such benefits. Contractors employing
apprentices or trainees under approved pro-
grams shall maintain written evidence of the
registration of apprenticeship programs and
certification of trainee programs, the reg-
istration of the apprentices and trainees, and
the ratios and wage rates prescribed in the
applicable programs.

(b)(1) The Contractor shall submit weekly
for each week in which any contract work is
performed a copy of all payrolls to the Con-
tracting Officer. The payrolls submitted
shall set out accurately and completely all
of the information required to be maintained
under paragraph (a) of this clause, except
that full social security numbers and home
addresses shall not be included on weekly
transmittals. Instead the payrolls shall only
need to include an individually identifying
number for each employee (e.g., the last four
digits of the employee’s social security num-
ber). The required weekly payroll informa-
tion may be submitted in any form desired.
Optional Form WH-347 is available for this
purpose and may be obtained from the U.S.
Department of Labor Wage and Hour Divi-
sion website at htip:/www.dol.gov/whd/forms/
wh347.pdf. The Prime Contractor is respon-
sible for the submission of copies of payrolls
by all subcontractors. Contractors and sub-
contractors shall maintain the full social se-
curity number and current address of each
covered worker, and shall provide them upon
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request to the Contracting Officer, the Con-
tractor, or the Wage and Hour Division of
the Department of Labor for purposes of an
investigation or audit of compliance with
prevailing wage requirements. It is not a vio-
lation of this section for a Prime Contractor
to require a subcontractor to provide ad-
dresses and social security numbers to the
Prime Contractor for its own records, with-
out weekly submission to the Contracting
Officer.

(2) Each payroll submitted shall be accom-
panied by a Statement of Compliance, signed
by the Contractor or subcontractor or his or
her agent who pays or supervises the pay-
ment of the persons employed under the con-
tract and shall certify—

(i) That the payroll for the payroll period
contains the information required to be
maintained under paragraph (a) of this
clause and that such information is correct
and complete;

(ii) That each laborer or mechanic (includ-
ing each helper, apprentice, and trainee) em-
ployed on the contract during the payroll pe-
riod has been paid the full weekly wages
earned, without rebate, either directly or in-
directly, and that no deductions have been
made either directly or indirectly from the
full wages earned, other than permissible de-
ductions as set forth in the Regulations, 29
CFR part 3; and

(iii) That each laborer or mechanic has
been paid not less than the applicable wage
rates and fringe benefits or cash equivalents
for the classification of work performed, as
specified in the applicable wage determina-
tion incorporated into the contract.

(3) The weekly submission of a properly ex-
ecuted certification set forth on the reverse
side of Optional Form WH-347 shall satisfy
the requirement for submission of the State-
ment of Compliance required by subparagraph
(b)(2) of this clause.

(4) The falsification of any of the certifi-
cations in this clause may subject the Con-
tractor or subcontractor to civil or criminal
prosecution under section 1001 of title 18 and
section 3729 of title 31 of the United States
Code.

(¢) The Contractor or subcontractor shall
make the records required under paragraph
(a) of this clause available for inspection,
copying, or transcription by the Contracting
Officer or authorized representatives of the
Contracting Officer or the Department of
Labor. The Contractor or subcontractor
shall permit the Contracting Officer or rep-
resentatives of the Contracting Officer or the
Department of Labor to interview employees
during working hours on the job. If the Con-
tractor or subcontractor fails to submit re-
quired records or to make them available,
the Contracting Officer may, after written
notice to the Contractor, take such action as
may be necessary to cause the suspension of
any further payment. Furthermore, failure
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to submit the required records upon request
or to make such records available may be
grounds for debarment action pursuant to 29
CFR 5.12.

(End of clause)

[63 FR 4945, Feb. 18, 1988, as amended at 75
FR 34287, June 16, 2010; 79 FR 24217, Apr. 29,
2014]

52.222-9 Apprentices and Trainees.

As prescribed in 22.407(a), insert the
following clause:

APPRENTICES AND TRAINEES (JUL 2005)

(a) Apprentices. (1) An apprentice will be
permitted to work at less than the predeter-
mined rate for the work performed when em-
ployed—

(i) Pursuant to and individually registered
in a bona fide apprenticeship program reg-
istered with the U.S. Department of Labor,
Employment and Training Administration,
Office of Apprenticeship Training, Employer,
and Labor Services (OATELS) or with a
State Apprenticeship Agency recognized by
the OATELS:; or

(ii) In the first 90 days of probationary em-
ployment as an apprentice in such an ap-
prenticeship program, even though not indi-
vidually registered in the program, if cer-
tified by the OATELS or a State Apprentice-
ship Agency (where appropriate) to be eligi-
ble for probationary employment as an ap-
prentice.

(2) The allowable ratio of apprentices to
journeymen on the job site in any craft clas-
sification shall not be greater than the ratio
permitted to the Contractor as to the entire
work force under the registered program.

(3) Any worker listed on a payroll at an ap-
prentice wage rate, who is not registered or
otherwise employed as stated in paragraph
(a)(1) of this clause, shall be paid not less
than the applicable wage determination for
the classification of work actually per-
formed. In addition, any apprentice per-
forming work on the job site in excess of the
ratio permitted under the registered pro-
gram shall be paid not less than the applica-
ble wage rate on the wage determination for
the work actually performed.

(4) Where a Contractor is performing con-
struction on a project in a locality other
than that in which its program is registered,
the ratios and wage rates (expressed in per-
centages of the journeyman’s hourly rate)
specified in the Contractor’s or subcontrac-
tor’s registered program shall be observed.
Every apprentice must be paid at not less
than the rate specified in the registered pro-
gram for the apprentice’s level of progress,
expressed as a percentage of the journeyman
hourly rate specified in the applicable wage
determination.
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(5) Apprentices shall be paid fringe benefits
in accordance with the provisions of the ap-
prenticeship program. If the apprenticeship
program does not specify fringe benefits, ap-
prentices must be paid the full amount of
fringe benefits listed on the wage determina-
tion for the applicable classification. If the
Administrator determines that a different
practice prevails for the applicable appren-
tice classification, fringes shall be paid in
accordance with that determination.

(6) In the event OATELS, or a State Ap-
prenticeship Agency recognized by OATELS,
withdraws approval of an apprenticeship pro-
gram, the Contractor will no longer be per-
mitted to utilize apprentices at less than the
applicable predetermined rate for the work
performed until an acceptable program is ap-
proved.

(b) Trainees. (1) Except as provided in 29
CFR 5.16, trainees will not be permitted to
work at less than the predetermined rate for
the work performed unless they are em-
ployed pursuant to and individually reg-
istered in a program which has received prior
approval, evidenced by formal certification
by the U.S. Department of Labor, Employ-
ment and Training Administration, Office of
Apprenticeship Training, Employer, and
Labor Services (OATELS). The ratio of
trainees to journeymen on the job site shall
not be greater than permitted under the plan
approved by OATELS.

(2) Every trainee must be paid at not less
than the rate specified in the approved pro-
gram for the trainee’s level of progress, ex-
pressed as a percentage of the journeyman
hourly rate specified in the applicable wage
determination. Trainees shall be paid fringe
benefits in accordance with the provisions of
the trainee program. If the trainee program
does not mention fringe benefits, trainees
shall be paid the full amount of fringe bene-
fits listed in the wage determination unless
the Administrator of the Wage and Hour Di-
vision determines that there is an appren-
ticeship program associated with the cor-
responding journeyman wage rate in the
wage determination which provides for less
than full fringe benefits for apprentices. Any
employee listed on the payroll at a trainee
rate who is not registered and participating
in a training plan approved by the OATELS
shall be paid not less than the applicable
wage rate in the wage determination for the
classification of work actually performed. In
addition, any trainee performing work on
the job site in excess of the ratio permitted
under the registered program shall be paid
not less than the applicable wage rate in the
wage determination for the work actually
performed.

(3) In the event OATELS withdraws ap-
proval of a training program, the Contractor
will no longer be permitted to utilize train-
ees at less than the applicable predetermined
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rate for the work performed until an accept-
able program is approved.

(c) Equal employment opportunity. The utili-
zation of apprentices, trainees, and journey-
men under this clause shall be in conformity
with the equal employment opportunity re-
quirements of Executive Order 11246, and 29
CFR part 30.

(End of clause)

[63 FR 4946, Feb. 18, 1988, as amended at 70
FR 33668, June 8, 2005]

52.222-10 Compliance With Copeland
Act Requirements.

As prescribed in 22.407(a), insert the
following clause:

COMPLIANCE WITH COPELAND ACT
REQUIREMENTS (FEB 1988)

The Contractor shall comply with the re-
quirements of 29 CFR part 3, which are here-
by incorporated by reference in this con-
tract.

(End of clause)

[563 FR 4947, Feb. 18, 1988]

52.222-11 Subcontracts (Labor Stand-
ards).

As prescribed in 22.407(a), insert the
following clause:

SUBCONTRACTS (LABOR STANDARDS) (MAY
2014)

(a) Definition.

Construction, alteration or repair, as used in
this clause, means all types of work done by
laborers and mechanics employed by the
construction Contractor or construction sub-
contractor on a particular building or work
at the site thereof, including without limita-
tion—

(1) Altering, remodeling, installation ({Gf
appropriate) on the site of the work of items
fabricated off-site;

(2) Painting and decorating;

(3) Manufacturing or furnishing of mate-
rials, articles, supplies, or equipment on the
site of the building or work;

(4) Transportation of materials and sup-
plies between the site of the work within the
meaning of paragraphs (a)(1)(i) and (ii) of the
‘“‘site of the work” as defined in the FAR
clause at 52.222-6, Construction Wage Rate
Requirements of this contract, and a facility
which is dedicated to the construction of the
building or work and is deemed part of the
site of the work within the meaning of para-
graph (2) of the site of the work definition;
and

(5) Transportation of portions of the build-
ing or work between a secondary site where
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a significant portion of the building or work
is constructed, which is part of the ‘‘site of
the work’ definition in paragraph (a)(1)(ii) of
the FAR clause at 52.222-6, Construction
Wage Rate Requirements, and the physical
place or places where the building or work
will remain (paragraph (a)(1)(i) of the FAR
clause at 52.222-6, in the ‘‘site of the work”
definition).

(b) The Contractor shall insert in any sub-
contracts for construction, alterations and
repairs within the United States the clauses
entitled—

(1) Construction Wage Rate Requirements;

(2) Contract Work Hours and Safety Stand-
ards—Overtime Compensation (if the clause
is included in this contract);

(3) Apprentices and Trainees;

(4) Payrolls and Basic Records;

(5) Compliance with Copeland Act Require-
ments;

(6) Withholding of Funds;

(7) Subcontracts (Labor Standards);

(8) Contract Termination—Debarment;

(9) Disputes Concerning Labor Standards;

(10) Compliance with Construction Wage
Rate Requirements and Related Regulations;
and

(11) Certification of Eligibility.

(¢c) The prime Contractor shall be respon-
sible for compliance by any subcontractor or
lower tier subcontractor performing con-
struction within the United States with all
the contract clauses cited in paragraph (b).

(d)(1) Within 14 days after award of the
contract, the Contractor shall deliver to the
Contracting Officer a completed Standard
Form (SF) 1413, Statement and Acknowledg-
ment, for each subcontract for construction
within the United States, including the sub-
contractor’s signed and dated acknowledg-
ment that the clauses set forth in paragraph
(b) of this clause have been included in the
subcontract.

(2) Within 14 days after the award of any
subsequently awarded subcontract the Con-
tractor shall deliver to the Contracting Offi-
cer an updated completed SF 1413 for such
additional subcontract.

(e) The Contractor shall insert the sub-
stance of this clause, including this para-
graph (e) in all subcontracts for construction
within the United States.

(End of clause)

[63 FR 4947, Feb. 18, 1988, as amended at 70
FR 33668, June 8, 2005; 79 FR 24217, Apr. 29,
2014]

52.222-12 Contract
barment.

As prescribed in 22.407(a), insert the
following clause:

Termination—De-

52.222-14

CONTRACT TERMINATION—DEBARMENT (MAY
2014)

A breach of the contract clauses entitled
Construction Wage Rate Requirements, Con-
tract Work Hours and Safety Standards—
Overtime Compensation, Apprentices and
Trainees, Payrolls and Basic Records, Com-
pliance with Copeland Act Requirements,
Subcontracts (Labor Standards), Compliance
with Construction Wage Rate Requirements
and Related Regulations, or Certification of
Eligibility may be grounds for termination
of the contract, and for debarment as a Con-
tractor and subcontractor as provided in 29
CFR 5.12.

(End of clause)

[79 FR 24218, Apr. 29, 2014]

52.222-13 Compliance With Construc-
tion Wage Rate Requirements and
Related Regulations.

As prescribed in 22.407(a), insert the
following clause:

COMPLIANCE WITH CONSTRUCTION WAGE RATE
REQUIREMENTS AND RELATED REGULATIONS
(MAY 2014)

All rulings and interpretations of the Con-
struction Wage Rate Requirements and re-
lated statutes contained in 29 CFR parts 1, 3,
and 5 are hereby incorporated by reference in
this contract.

(End of clause)

[79 FR 24218, Apr. 29, 2014]

52.222-14 Disputes Concerning Labor
Standards.

As prescribed in 22.407(a), insert the
following clause:

DISPUTES CONCERNING LABOR STANDARDS
(FEB 1988)

The United States Department of Labor
has set forth in 29 CFR parts 5, 6, and 7 pro-
cedures for resolving disputes concerning
labor standards requirements. Such disputes
shall be resolved in accordance with those
procedures and not the Disputes clause of
this contract. Disputes within the meaning
of this clause include disputes between the
Contractor (or any of its subcontractors) and
the contracting agency, the U.S. Department
of Labor, or the employees or their rep-
resentatives.

(End of clause)

[563 FR 4947, Feb. 18, 1988]
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52.222-15 Certification of Eligibility.

As prescribed in 22.407(a), insert the
following clause:

CERTIFICATION OF ELIGIBILITY (MAY 2014)

(a) By entering into this contract, the Con-
tractor certifies that neither it nor any per-
son or firm who has an interest in the Con-
tractor’s firm is a person or firm ineligible
to be awarded Government contracts by vir-
tue of 40 U.S.C. 3144(b)(2) or 29 CFR 5.12(a)(1).

(b) No part of this contract shall be sub-
contracted to any person or firm ineligible
for award of a Government contract by vir-
tue of 40 U.S.C. 3144(b)(2) or 29 CFR 5.12(a)(1).

(c) The penalty for making false state-
ments is prescribed in the U.S. Criminal
Code, 18 U.S.C. 1001.

(End of clause)

[63 FR 4947, Feb. 18, 1988, as amended at 79
FR 24218, Apr. 29, 2014]

52.222-16 Approval of Wage Rates.

As prescribed in 22.407(b), insert the
following clause:

APPROVAL OF WAGE RATES (MAY 2014)

All straight time wage rates, and overtime
rates based thereon, for laborers and me-
chanics engaged in work under this contract
must be submitted for approval in writing by
the head of the contracting activity or a rep-
resentative expressly designated for this pur-
pose, if the straight time wages exceed the
rates for corresponding classifications con-
tained in the applicable Construction Wage
Rate Requirements minimum wage deter-
mination included in the contract. Any
amount paid by the Contractor to any la-
borer or mechanic in excess of the agency ap-
proved wage rate shall be at the expense of
the Contractor and shall not be reimbursed
by the Government. If the Government re-
fuses to authorize the use of the overtime,
the Contractor is not released from the obli-
gation to pay employees at the required
overtime rates for any overtime actually
worked.

(End of clause)

[63 FR 4947, Feb. 18, 1988, as amended at 79
FR 24218, Apr. 29, 2014]

52.222-17 Nondisplacement of Quali-
fied Workers.

As prescribed in 22.1207, insert the
following clause:

48 CFR Ch. 1 (10-1-15 Edition)

NONDISPLACEMENT OF QUALIFIED WORKERS
(MAY 2014)

(a) Service employee, as used in this clause,
means any person engaged in the perform-
ance of a service contract other than any
person employed in a bona fide executive, ad-
ministrative, or professional capacity, as
those terms are defined in 29 CFR part 541.
The term ‘‘service employee’ includes all
such persons regardless of any contractual
relationship that may be alleged to exist be-
tween a contractor or subcontractor and
such persons.

(b) The Contractor and its subcontractors
shall, except as otherwise provided herein, in
good faith offer those service employees em-
ployed under the predecessor contract whose
employment will be terminated as a result of
award of this contract or the expiration of
the contract under which the service em-
ployees were hired, a right of first refusal of
employment under this contract in positions
for which the service employees are quali-
fied.

(1) The Contractor and its subcontractors
shall determine the number of service em-
ployees necessary for efficient performance
of this contract and may elect to employ
fewer employees than the predecessor Con-
tractor employed in connection with per-
formance of the work.

(2) Except as provided in paragraph (c) of
this clause, there shall be no employment
opening under this contract, and the Con-
tractor and any subcontractors shall not
offer employment under this contract, to
any person prior to having complied fully
with this obligation.

(i) The successor Contractor and its sub-
contractors shall make a bona fide express
offer of employment to each service em-
ployee as provided herein and shall state the
time within which the service employee
must accept such offer, but in no case shall
the period within which the service em-
ployee must accept the offer of employment
be less than 10 days.

(ii) The successor Contractor and its sub-
contractors shall decide any question con-
cerning a service employee’s qualifications
based upon the individual’s education and
employment history, with particular empha-
sis on the employee’s experience on the pred-
ecessor contract, and the Contractor may
utilize employment screening processes only
when such processes are provided for by the
contracting agency, are conditions of the
service contract, and are consistent with Ex-
ecutive Order 13495.

(iii) Where the successor Contractor does
not initially offer employment to all the
predecessor contract service employees, the
obligation to offer employment shall con-
tinue for 90 days after the successor contrac-
tor’s first date of performance on the con-
tract.
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(iv) An offer of employment will be pre-
sumed to be bona fide even if it is not for a
position similar to the one the employee pre-
viously held, but is one for which the em-
ployee is qualified, and even if it is subject
to different employment terms and condi-
tions, including changes to pay or benefits.
(See 29 CFR 9.12 for a detailed description of
a bonafide offer of employment).

(c)(1) Notwithstanding the obligation
under paragraph (b) of this clause, the suc-
cessor Contractor and any subcontractors (i)
may employ under this contract any service
employee who has worked for the contractor
or subcontractor for at least three months
immediately preceding the commencement
of this contract and who would otherwise
face lay-off or discharge, (ii) are not required
to offer a right of first refusal to any service
employee(s) of the predecessor contractor
who are not service employees within the
meaning of the Service Contract Labor
Standards statute, 41 U.S.C. 6701(3), and (iii)
are not required to offer a right of first re-
fusal to any service employee(s) of the prede-
cessor contractor whom the Contractor or
any of its subcontractors reasonably be-
lieves, based on the particular service em-
ployee’s past performance, has failed to per-
form suitably on the job (see 29 CFR 9.12(c)(4)
for additional information). The successor
Contractor bears the responsibility of dem-
onstrating the appropriateness of claiming
any of these exceptions.

(2) In addition, any Contractor or subcon-
tractor that has been certified by the U.S.
Small Business Administration as a
HUBZone small business concern must en-
sure that it complies with the statutory and
regulatory requirements of the HUBZone
Program (e.g., it must ensure that at least 35
percent of all of its employees reside within
a HUBZone). The HUBZone small business
Contractor or subcontractor must consider
whether it can meet the requirements of this
clause and Executive Order 13495 while also
ensuring it meets the HUBZone Program’s
requirements.

(3) Nothing in this clause shall be con-
strued to permit a Contractor or subcon-
tractor to fail to comply with any provision
of any other Executive order or law. For ex-
ample, the requirements of the HUBZone
Program (see FAR subpart 19.13), Executive
Order 11246 (Equal Employment Oppor-
tunity), and the Vietnam Era Veterans’ Re-
adjustment Assistance Act of 1974 may con-
flict, in certain circumstances, with the re-
quirements of Executive Order 13495. All ap-
plicable laws and Executive orders must be
satisfied in tandem with, and if necessary
prior to, the requirements of Executive
Order 13495, 29 CFR part 9, and this clause.

(d)(1) The Contractor shall, not less than 30
days before completion of the Contractor’s
performance of services on the contract, fur-
nish the Contracting Officer with a certified

52.222-17

list of the names of all service employees
working under this contract and its sub-
contracts at the time the list is submitted.
The list shall also contain anniversary dates
of employment of each service employee
under this contract and its predecessor con-
tracts with either the current or predecessor
contractors or their subcontractors. Where
changes to the workforce are made after the
submission of the certified list described in
this paragraph, the Contractor shall, in ac-
cordance with paragraph (e) of this clause,
not less than 10 days before completion of
the services on this contract, furnish the
Contracting Officer with an updated certified
list of the names of all service employees
employed within the last month of contract
performance. The updated list shall also con-
tain anniversary dates of employment, and,
where applicable, dates of separation of each
service employee under the contract and its
predecessor contracts with either the cur-
rent or predecessor Contractors or their sub-
contractors.

(2) Immediately upon receipt of the cer-
tified service employee list but not before
contract award, the contracting officer shall
provide the certified service employee list to
the successor contractor, and, if requested,
to employees of the predecessor contractor
or subcontractors or their authorized rep-
resentatives.

(3) The Contracting Officer will direct the
predecessor Contractor to provide written
notice (Appendix B to 29 CFR chapter 9) to
service employees of their possible right to
an offer of employment with the successor
contractor. Where a significant portion of
the predecessor Contractor’s workforce is
not fluent in English, the notice shall be pro-
vided in English and the language(s) with
which service employees are more familiar.
The written notice shall be—

(i) Posted in a conspicuous place at the
worksite; or

(ii) Delivered to the service employees in-
dividually. If such delivery is via email, the
notification must result in an electronic de-
livery receipt or some other reliable con-
firmation that the intended recipient re-
ceived the notice.

(e)(1) If required in accordance with 52.222—
41(n), the predecessor Contractor shall, not
less than 10 days before completion of this
contract, furnish the Contracting Officer a
certified list of the names of all service em-
ployees working under this contract and its
subcontracts during the last month of con-
tract performance. The list shall also con-
tain anniversary dates of employment of
each service employee under this contract
and its predecessor contracts either with the
current or predecessor Contractors or their
subcontractors. If there are no changes to
the workforce before the predecessor con-
tract is completed, then the predecessor Con-
tractor is not required to submit a revised
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list 10 days prior to completion of perform-
ance and the requirements of 52.222-41(n) are
met. When there are changes to the work-
force after submission of the 30-day list, the
predecessor Contractor shall submit a re-
vised certified list not less than 10 days prior
to performance completion.

(2) Immediately upon receipt of the cer-
tified service employee list but not before
contract award, the contracting officer shall
provide the certified service employee list to
the successor contractor, and, if requested,
to employees of the predecessor contractor
or subcontractors or their authorized rep-
resentatives.

(f) The Contractor and subcontractor shall
maintain the following records (regardless of
format, e.g., paper or electronic) of its com-
pliance with this clause for not less than a
period of three years from the date the
records were created.

(1) Copies of any written offers of employ-
ment or a contemporaneous written record
of any oral offers of employment, including
the date, location, and attendance roster of
any service employee meeting(s) at which
the offers were extended, a summary of each
meeting, a copy of any written notice that
may have been distributed, and the names of
the service employees from the predecessor
contract to whom an offer was made.

(2) A copy of any record that forms the
basis for any exemption claimed under this
part.

(3) A copy of the service employee list pro-
vided to or received from the contracting
agency.

(4) An entry on the pay records of the
amount of any retroactive payment of wages
or compensation under the supervision of the
Administrator of the Wage and Hour Divi-
sion to each service employee, the period
covered by such payment, and the date of
payment, and a copy of any receipt form pro-
vided by or authorized by the Wage and Hour
Division. The Contractor shall also deliver a
copy of the receipt to the service employee
and file the original, as evidence of payment
by the Contractor and receipt by the service
employee, with the Administrator or an au-
thorized representative within 10 days after
payment is made.

(g) Disputes concerning the requirements
of this clause shall not be subject to the gen-
eral disputes clause (52.233-1) of this con-
tract. Such disputes shall be resolved in ac-
cordance with the procedures of the Depart-
ment of Labor set forth in 29 CFR part 9. Dis-
putes within the meaning of this clause in-
clude disputes between or among any of the
following: The Contractor, the contracting
agency, the U.S. Department of Labor, and
the service employees under the contract or
its predecessor contract. The Contracting Of-
ficer will refer any service employee who
wishes to file a complaint, or ask questions
concerning this contract clause, to the:

48 CFR Ch. 1 (10-1-15 Edition)

Branch of Government Contracts Enforce-
ment, Wage and Hour Division, U.S. Depart-
ment of Labor, 200 Constitution Avenue NW.,
Washington, DC 20210. Contact email:
displaced@dol.gov.

(h) The Contractor shall cooperate in any
review or investigation by the Department of
Labor into possible violations of the provi-
sions of this clause and shall make such
records requested by such official(s) avail-
able for inspection, copying, or transcription
upon request.

(i) If it is determined, pursuant to regula-
tions issued by the Secretary of Labor (Sec-
retary), that the Contractor or its sub-
contractors are not in compliance with the
requirements of this clause or any regulation
or order of the Secretary, appropriate sanc-
tions may be imposed and remedies invoked
against the Contractor or its subcontractors,
as provided in Executive Order 13495, the reg-
ulations, and relevant orders of the Sec-
retary, or as otherwise provided by law.

(j) The Contractor shall take such action
with respect to any such subcontract as may
be directed by the Secretary of Labor as a
means of enforcing such provisions, includ-
ing the imposition of sanctions for non-
compliance. However, if the Contractor, as a
result of such direction, becomes involved in
litigation with a subcontractor, or is threat-
ened with such involvement, the Contractor
may request that the United States, through
the Secretary, enter into such litigation to
protect the interests of the United States.

(k) The Contracting Officer will withhold,
or cause to be withheld, from the prime Con-
tractor under this or any other Government
contract with the same prime Contractor,
such sums as an authorized official of the
Department of Labor requests, upon a deter-
mination by the Administrator, the Admin-
istrative Law Judge, or the Administrative
Review Board, that there has been a failure
to comply with the terms of this clause and
that wages lost as a result of the violations
are due to service employees or that other
monetary relief is appropriate. If the Con-
tracting Officer or the Administrator, upon
final order of the Secretary, finds that the
Contractor has failed to provide a list of the
names of service employees working under
the contract, the Contracting Officer may, in
his or her discretion, or upon request by the
Administrator, take such action as may be
necessary to cause the suspension of the pay-
ment of contract funds until such time as
the list is provided to the Contracting Offi-
cer.

(1) Subcontracts. In every subcontract over
the simplified acquisition threshold entered
into in order to perform services under this
contract, the Contractor shall include a pro-
vision that ensures—

(1) That each subcontractor will honor the
requirements of paragraphs (b) through (c) of
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this clause with respect to the service em-
ployees of a predecessor subcontractor or
subcontractors working under this contract,
as well as of a predecessor Contractor and its
subcontractors;

(2) That the subcontractor will provide the
Contractor with the information about the
service employees of the subcontractor need-
ed by the Contractor to comply with para-
graphs (d) and (e) of this clause; and

(3) The recordkeeping requirements of
paragraph (f) of this clause.

(End of clause)

[77 FR 75778, Dec. 21, 2012, as amended at 79
FR 24218, Apr. 29, 2014]

52.222-18 Certification Regarding
Knowledge of Child Labor for List-
ed End Products.

As prescribed in 22.1505(a), insert the
following provision:

CERTIFICATION REGARDING KNOWLEDGE OF
CHILD LABOR FOR LISTED END PRODUCTS
(FEB 2001)

(a) Definition.

Forced or indentured child labor means all
work or service—

(1) Exacted from any person under the age
of 18 under the menace of any penalty for its
nonperformance and for which the worker
does not offer himself voluntarily; or

(2) Performed by any person under the age
of 18 pursuant to a contract the enforcement
of which can be accomplished by process or
penalties.

(b) Listed end products. The following end
product(s) being acquired under this solicita-
tion is (are) included in the List of Products
Requiring Contractor Certification as to
Forced or Indentured Child Labor, identified
by their country of origin. There is a reason-
able basis to believe that listed endproducts
from the listed countries of origin may have
been mined, produced, or manufactured by
forced or indentured child labor.

Listed End Product

Listed Countries of Origin

(c) Certification. The Government will not
make award to an offeror unless the offeror,
by checking the appropriate block, certifies
to either paragraph (c)(1) or paragraph (c)(2)
of this provision.

[ (1) The offeror will not supply any end
product listed in paragraph (b) of this provi-
sion that was mined, produced, or manufac-

52.222-19

tured in a corresponding country as listed
for that end product.

[ (2) The offeror may supply an end prod-
uct listed in paragraph (b) of this provision
that was mined, produced, or manufactured
in the corresponding country as listed for
that product. The offeror certifies that it has
made a good faith effort to determine wheth-
er forced or indentured child labor was used
to mine, produce, or manufacture such end
product. On the basis of those efforts, the of-
feror certifies that it is not aware of any
such use of child labor.

(End of provision)

[66 FR 5349, Jan. 18, 2001]

52.222-19 Child Labor—Cooperation
with Authorities and Remedies.

As prescribed in 22.1505(b), insert the
following clause:

CHILD LABOR—COOPERATION WITH
AUTHORITIES AND REMEDIES (JAN 2014)

(a) Applicability. This clause does not apply
to the extent that the Contractor is sup-
plying end products mined, produced, or
manufactured in—

(1) Canada, and the anticipated value of
the acquisition is $25,000 or more;

(2) Israel, and the anticipated value of the
acquisition is $50,000 or more;

(3) Mexico, and the anticipated value of the
acquisition is $79,507 or more; or

(4) Armenia, Aruba, Austria, Belgium, Bul-
garia, Croatia, Cyprus, Czech Republic, Den-
mark, Estonia, Finland, France, Germany,
Greece, Hong Kong, Hungary, Iceland, Ire-
land, Italy, Japan, Korea, Latvia, Liech-
tenstein, Lithuania, Luxembourg, Malta,
Netherlands, Norway, Poland, Portugal, Ro-
mania, Singapore, Slovak Republic, Slo-
venia, Spain, Sweden, Switzerland, Taiwan,
or the United Kingdom and the anticipated
value of the acquisition is $204,000 or more.

(b) Cooperation with Authorities. To enforce
the laws prohibiting the manufacture or im-
portation of products mined, produced, or
manufactured by forced or indentured child
labor, authorized officials may need to con-
duct investigations to determine whether
forced or indentured child labor was used to
mine, produce, or manufacture any product
furnished under this contract. If the solicita-
tion includes the provision 52.222-18, Certifi-
cation Regarding Knowledge of Child Labor
for Listed End Products, or the equivalent at
52.212-3(i), the Contractor agrees to cooper-
ate fully with authorized officials of the con-
tracting agency, the Department of the
Treasury, or the Department of Justice by
providing reasonable access to records, docu-
ments, persons, or premises upon reasonable
request by the authorized officials.
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(c) Violations. The Government may impose
remedies set forth in paragraph (d) for the
following violations:

(1) The Contractor has submitted a false
certification regarding knowledge of the use
of forced or indentured child labor for listed
end products.

(2) The Contractor has failed to cooperate,
if required, in accordance with paragraph (b)
of this clause, with an investigation of the
use of forced or indentured child labor by an
Inspector General, Attorney General, or the
Secretary of the Treasury.

(3) The Contractor uses forced or inden-
tured child labor in its mining, production,
or manufacturing processes.

(4) The Contractor has furnished under the
contract end products or components that
have been mined, produced, or manufactured
wholly or in part by forced or indentured
child labor. (The Government will not pursue
remedies at paragraph (d)(2) or paragraph
(d)(3) of this clause unless sufficient evidence
indicates that the Contractor knew of the
violation.)

(d) Remedies. (1) The Contracting Officer
may terminate the contract.

(2) The suspending official may suspend the
Contractor in accordance with procedures in
FAR Subpart 9.4.

(3) The debarring official may debar the
Contractor for a period not to exceed 3 years
in accordance with the procedures in FAR
Subpart 9.4.

(End of clause)

[66 FR 5349, Jan. 18, 2001, as amended at 66
FR 65371, Dec. 18, 2001; 67 FR 56124, Aug. 30,
2002; 69 FR 1056, Jan. 7, 2004; 69 FR 34240, June
18, 2004; 71 FR 866, Jan. 5, 2006; 72 FR 46358,
Aug. 17, 2007; 73 FR 10964, Feb. 28, 2008; 74 FR
40463, Aug. 11, 2009; 75 FR 38691, July 2, 2010;
77 FR 12934, 12936, Mar. 2, 2012; 77 FR 14304,
Mar. 9, 2012; 77 FR 17353, Mar. 26, 2012; 78 FR
70481, Nov. 25, 2013; 78 FR 80381, Dec. 31, 2013;
79 FR 4630, Jan. 29, 2014]

52.222-20 Contracts for Materials, Sup-
plies, Articles, and Equipment Ex-
ceeding $15,000.

As prescribed in 22.610, insert the fol-
lowing clause in solicitations and con-
tracts:

CONTRACTS FOR MATERIALS, SUPPLIES, ARTI-
CLES, AND EQUIPMENT EXCEEDING $15,000
(MAY 2014)

If this contract is for the manufacture or
furnishing of materials, supplies, articles or
equipment in an amount that exceeds or may
exceed $15,000, and is subject to 41 U.S.C.
chapter 65, the following terms and condi-
tions apply:

(a) All stipulations required by 41 U.S.C.
chapter 65 and regulations issued by the Sec-

48 CFR Ch. 1 (10-1-15 Edition)

retary of Labor (41 CFR Chapter 50) are in-
corporated by reference. These stipulations
are subject to all applicable rulings and in-
terpretations of the Secretary of Labor that
are now, or may hereafter, be in effect.

(b) All employees whose work relates to
this contract shall be paid not less than the
minimum wage prescribed by regulations
issued by the Secretary of Labor (41 CFR 50—
202.2). Learners, student learners, appren-
tices, and workers with disabilities may be
employed at less than the prescribed min-
imum wage (see 41 CFR 50-202.3) to the same
extent that such employment is permitted
under section 14 of the Fair Labor Standards
Act (41 U.S.C. 6508).

(End of clause)

[79 FR 24218, Apr. 29, 2014]
52.222-21 Prohibition of segregated fa-
cilities.
As prescribed in 22.810(a)(1),
the following clause:

insert

PROHIBITION OF SEGREGATED FACILITIES (APR
2015)

(a) Definitions. As used in this clause—

Gender identity has the meaning given by
the Department of Labor’s Office of Federal
Contract Compliance Programs, and is found
at www.dol.gov/ofccp/LGBT/LGBT FAQs.html.

Segregated facilities means any waiting
rooms, work areas, rest rooms and wash
rooms, restaurants and other eating areas,
time clocks, locker rooms and other storage
or dressing areas, parking lots, drinking
fountains, vrecreation or entertainment
areas, transportation, and housing facilities
provided for employees, that are segregated
by explicit directive or are in fact segregated
on the basis of race, color, religion, sex, sex-
ual orientation, gender identity, or national
origin because of written or oral policies or
employee custom. The term does not include
separate or single-user rest rooms or nec-
essary dressing or sleeping areas provided to
assure privacy between the sexes.

Sexual orientation has the meaning given by
the Department of Labor’s Office of Federal
Contract Compliance Programs, and is found
at www.dol.gov/ofccp/LGBT/LGBT FAQs.html.

(b) The Contractor agrees that it does not
and will not maintain or provide for its em-
ployees any segregated facilities at any of its
establishments, and that it does not and will
not permit its employees to perform their
services at any location under its control
where segregated facilities are maintained.
The Contractor agrees that a breach of this
clause is a violation of the Equal Oppor-
tunity clause in this contract.

(c) The Contractor shall include this clause
in every subcontract and purchase order that
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is subject to the Equal Opportunity clause of
this contract.

(End of clause)

[63 FR 70285, Dec. 18, 1998, as amended at 80
FR 19507, Apr. 10, 2015]

52,222-22 Previous Contracts and
Compliance Reports.
As prescribed in 22.810(a)(2), insert

the following provision:

PREVIOUS CONTRACTS AND COMPLIANCE
REPORTS (FEB 1999)

The offeror represents that—

(a) It squ; has, [] has not participated in a
previous contract or subcontract subject to
the Equal Opportunity clause of this solici-
tation;

(b) It O has, [0 has not, filed all required
compliance reports; and

(c) Representations indicating submission
of required compliance reports, signed by
proposed subcontractors, will be obtained be-
fore subcontract awards.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 63
FR 70286, Dec. 18, 1998]

52.222-23 Notice of Requirement for
Affirmative Action To Ensure Equal
Employment Opportunity for Con-
struction.

As prescribed in 22.810(b), insert the
following provision:

NOTICE OF REQUIREMENT FOR AFFIRMATIVE
ACTION T0 ENSURE EQUAL EMPLOYMENT OP-
PORTUNITY FOR CONSTRUCTION (FEB 1999)

(a) The offeror’s attention is called to the
Equal Opportunity clause and the Affirma-
tive Action Compliance Requirements for
Construction clause of this solicitation.

(b) The goals for minority and female par-
ticipation, expressed in percentage terms for
the Contractor’s aggregate workforce in each
trade on all construction work in the cov-
ered area, are as follows:

Goals for minority participa-
tion for each trade

Goals for female participation
for each trade

[Contracting Officer shall in-
sert goals]

[Contracting Officer shall in-
sert goals]

These goals are applicable to all the Con-
tractor’s construction work performed in the
covered area. If the Contractor performs con-
struction work in a geographical area lo-
cated outside of the covered area, the Con-
tractor shall apply the goals established for
the geographical area where the work is ac-
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tually performed. Goals are published peri-
odically in the FEDERAL REGISTER in notice
form, and these notices may be obtained
from any Office of Federal Contract Compli-
ance Programs office.

(c) The Contractor’s compliance with Exec-
utive Order 11246, as amended, and the regu-
lations in 41 CFR 60-4 shall be based on (1) its
implementation of the Equal Opportunity
clause, (2) specific affirmative action obliga-
tions required by the clause entitled Affirma-
tive Action Compliance Requirements for Con-
struction, and (3) its efforts to meet the goals.
The hours of minority and female employ-
ment and training must be substantially uni-
form throughout the length of the contract,
and in each trade. The Contractor shall
make a good faith effort to employ minori-
ties and women evenly on each of its
projects. The transfer of minority or female
employees or trainees from Contractor to
Contractor, or from project to project, for
the sole purpose of meeting the Contractor’s
goals shall be a violation of the contract, Ex-
ecutive Order 11246, as amended, and the reg-
ulations in 41 CFR 60-4. Compliance with the
goals will be measured against the total
work hours performed.

(d) The Contractor shall provide written
notification to the Deputy Assistant Sec-
retary for Federal Contract Compliance, U.S.
Department of Labor, within 10 working
days following award of any construction
subcontract in excess of $10,000 at any tier
for construction work under the contract re-
sulting from this solicitation. The notifica-
tion shall list the—

(2) Name, address, and telephone number of
the subcontractor;

(i) Employer’s identification number of the
subcontractor;

(3) Estimated dollar amount of the sub-
contract;

(4) Estimated starting and completion
dates of the subcontract; and

(5) Geographical area in which the sub-
contract is to be performed.

(e) As used in this Notice, and in any con-
tract resulting from this solicitation, the
covered area is [Contracting Officer shall
insert description of the geographical areas
where the contract is to be performed, giving the
State, county, and city].

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 55
FR 38518, Sept. 18, 1990; 63 FR 70286, Dec. 18,
1998]

52.222-24 Preaward On-Site Equal Op-
portunity Compliance Evaluation.

As prescribed in 22.810(c), insert the
following provision:
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PREAWARD ON-SITE EQUAL OPPORTUNITY
COMPLIANCE EVALUATION (FEB 1999)

If a contract in the amount of $10 million
or more will result from this solicitation,
the prospective Contractor and its known
first-tier subcontractors with anticipated
subcontracts of $10 million or more shall be
subject to a preaward compliance evaluation
by the Office of Federal Contract Compliance
Programs (OFCCP), unless, within the pre-
ceding 24 months, OFCCP has conducted an
evaluation and found the prospective Con-
tractor and subcontractors to be in compli-
ance with Executive Order 11246.

(End of provision)

[63 FR 70286, Dec. 18, 1998]

52.222-25 Affirmative Action Compli-
ance.

As prescribed in 22.810(d), insert the
following provision:

AFFIRMATIVE ACTION COMPLIANCE (APR 1984)

The offeror represents that (a) it (0 has de-
veloped and has on file, [] has not developed
and does not have on file, at each establish-
ment, affirmative action programs required
by the rules and regulations of the Secretary
of Labor (41 CFR 60-1 and 60-2), or (b) it O
has not previously had contracts subject to
the written affirmative action programs re-
quirement of the rules and regulations of the
Secretary of Labor.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 63
FR 70286, Dec. 18, 1998]

52.222-26 Equal Opportunity.

As prescribed in 22.810(e), insert the
following clause:

EQUAL OPPORTUNITY (APR 2015)

(a) Definitions. As used in this clause—
Gender identity has the meaning given by
the Department of Labor’s Office of Federal
Contract Compliance Programs, and is found
at www.dol.gov/ofccp/LGBT/LGBT _FAQs.himl.
Sexual orientation has the meaning given by
the Department of Labor’s Office of Federal
Contract Compliance Programs, and is found
at www.dol.gov/ofccp/LGBT/LGBT FAQs.himl.
United States means the 50 States, the Dis-
trict of Columbia, Puerto Rico, the Northern
Mariana Islands, American Samoa, Guam,
the U.S. Virgin Islands, and Wake Island.
(b)(1) If, during any 12-month period (in-
cluding the 12 months preceding the award of
this contract), the Contractor has been or is
awarded nonexempt Federal contracts and/or
subcontracts that have an aggregate value in
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excess of $10,000, the Contractor shall comply
with this clause, except for work performed
outside the United States by employees who
were not recruited within the United States.
Upon request, the Contractor shall provide
information necessary to determine the ap-
plicability of this clause.

(2) If the Contractor is a religious corpora-
tion, association, educational institution, or
society, the requirements of this clause do
not apply with respect to the employment of
individuals of a particular religion to per-
form work connected with the carrying on of
the Contractor’s activities (41 CFR 60-1.5).

(c)(1) The Contractor shall not discrimi-
nate against any employee or applicant for
employment because of race, color, religion,
sex, sexual orientation, gender identity, or
national origin. However, it shall not be a
violation of this clause for the Contractor to
extend a publicly announced preference in
employment to Indians living on or near an
Indian reservation, in connection with em-
ployment opportunities on or near an Indian
reservation, as permitted by 41 CFR 60-1.5.

(2) The Contractor shall take affirmative
action to ensure that applicants are em-
ployed, and that employees are treated dur-
ing employment, without regard to their
race, color, religion, sex, sexual orientation,
gender identity, or national origin. This
shall include, but not be limited to, (i) em-
ployment, (ii) upgrading, (iii) demotion, (iv)
transfer, (v) recruitment or recruitment ad-
vertising, (vi) layoff or termination, (vii)
rates of pay or other forms of compensation,
and (viii) selection for training, including
apprenticeship.

(3) The Contractor shall post in con-
spicuous places available to employees and
applicants for employment the notices to be
provided by the Contracting Officer that ex-
plain this clause.

(4) The Contractor shall, in all solicita-
tions or advertisements for employees placed
by or on behalf of the Contractor, state that
all qualified applicants will receive consider-
ation for employment without regard to
race, color, religion, sex, sexual orientation,
gender identity, or national origin.

(5) The Contractor shall send, to each labor
union or representative of workers with
which it has a collective bargaining agree-
ment or other contract or understanding, the
notice to be provided by the Contracting Of-
ficer advising the labor union or workers’
representative of the Contractor’s commit-
ments under this clause, and post copies of
the notice in conspicuous places available to
employees and applicants for employment.

(6) The Contractor shall comply with Exec-
utive Order 11246, as amended, and the rules,
regulations, and orders of the Secretary of
Labor.

(7) The Contractor shall furnish to the con-
tracting agency all information required by
Executive Order 11246, as amended, and by
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the rules, regulations, and orders of the Sec-
retary of Labor. The Contractor shall also
file Standard Form 100 (EEO-1), or any suc-
cessor form, as prescribed in 41 CFR part 60—
1. Unless the Contractor has filed within the
12 months preceding the date of contract
award, the Contractor shall, within 30 days
after contract award, apply to either the re-
gional Office of Federal Contract Compliance
Programs (OFCCP) or the local office of the
Equal Employment Opportunity Commission
for the necessary forms.

(8) The Contractor shall permit access to
its premises, during normal business hours,
by the contracting agency or the OFCCP for
the purpose of conducting on-site compliance
evaluations and complaint investigations.
The Contractor shall permit the Government
to inspect and copy any books, accounts,
records (including computerized records),
and other material that may be relevant to
the matter under investigation and pertinent
to compliance with Executive Order 11246, as
amended, and rules and regulations that im-
plement the Executive Order.

(9) If the OFCCP determines that the Con-
tractor is not in compliance with this clause
or any rule, regulation, or order of the Sec-
retary of Labor, this contract may be can-
celed, terminated, or suspended in whole or
in part and the Contractor may be declared
ineligible for further Government contracts,
under the procedures authorized in Execu-
tive Order 11246, as amended. In addition,
sanctions may be imposed and remedies in-
voked against the Contractor as provided in
Executive Order 11246, as amended; in the
rules, regulations, and orders of the Sec-
retary of Labor; or as otherwise provided by
law.

(10) The Contractor shall include the terms
and conditions of this clause in every sub-
contract or purchase order that is not ex-
empted by the rules, regulations, or orders of
the Secretary of Labor issued under Execu-
tive Order 11246, as amended, so that these
terms and conditions will be binding upon
each subcontractor or vendor.

(11) The Contractor shall take such action
with respect to any subcontract or purchase
order as the contracting officer may direct
as a means of enforcing these terms and con-
ditions, including sanctions for noncompli-
ance; provided, that if the Contractor be-
comes involved in, or is threatened with, liti-
gation with a subcontractor or vendor as a
result of any direction, the Contractor may
request the United States to enter into the
litigation to protect the interests of the
United States.

(d) Notwithstanding any other clause in
this contract, disputes relative to this clause
will be governed by the procedures in 41 CFR
60-1.1.

52.222-27
(End of clause)

Alternate I (FEB 1999). As prescribed
in 22.810(e), add the following as a pre-
amble to the clause:

Notice. The following terms of this clause
are waived for this contract:
[Contracting Officer shall list terms].

[48 FR 42478, Sept. 19, 1983, as amended at 63
FR 70286, Dec. 18, 1998; 67 FR 13067, Mar. 20,
2002; 72 FR 13588, Mar. 22, 2007; 80 FR 19509,
Apr. 10, 2015]

52.222-27 Affirmative Action Compli-
ance Requirements for Construc-
tion.

As prescribed in 22.810(f), insert the
following clause:

AFFIRMATIVE ACTION COMPLIANCE
REQUIREMENTS FOR CONSTRUCTION (APR 2015)

(a) Definitions. As used in this clause—

Covered area means the geographical area
described in the solicitation for this con-
tract.

Deputy Assistant Secretary means the Dep-
uty Assistant Secretary for the Office of
Federal Contract Compliance Programs, U.S.
Department of Labor, or a designee.

Employer identification number means the
Federal Social Security number used on the
employer’s quarterly Federal tax return,
U.S. Treasury Department Form 941.

Gender identity has the meaning given by
the Department of Labor’s Office of Federal
Contract Compliance Programs, and is found
at www.dol.gov/ofcco/LGBT/LGBT FAQs.himl.

Minority means—

(1) American Indian or Alaskan Native (all
persons having origins in any of the original
peoples of North America and maintaining
identifiable tribal affiliations through mem-
bership and participation or community
identification).

(2) Asian and Pacific Islander (all persons
having origins in any of the original peoples
of the Far East, Southeast Asia, the Indian
Subcontinent, or the Pacific Islands);

(3) Black (all persons having origins in any
of the black African racial groups not of His-
panic origin); and

(4) Hispanic (all persons of Mexican, Puer-
to Rican, Cuban, Central or South American,
or other Spanish culture or origin, regardless
of race).

Sexual orientation has the meaning given by
the Department of Labor’s Office of Federal
Contract Compliance Programs, and is found
at www.dol.gov/ofccpo/LGBT/LGBT _FAQs.himl.

(b) If the Contractor, or a subcontractor at
any tier, subcontracts a portion of the work
involving any construction trade, each such
subcontract in excess of $10,000 shall include
this clause and the Notice containing the
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goals for minority and female participation
stated in the solicitation for this contract.

(c) If the Contractor is participating in a
Hometown Plan (41 CFR 60-4) approved by
the U.S. Department of Labor in a covered
area, either individually or through an asso-
ciation, its affirmative action obligations on
all work in the plan area (including goals)
shall comply with the plan for those trades
that have unions participating in the plan.
Contractors must be able to demonstrate
participation in, and compliance with, the
provisions of the plan. Each Contractor or
subcontractor participating in an approved
plan is also required to comply with its obli-
gations under the Equal Opportunity clause,
and to make a good faith effort to achieve
each goal under the plan in each trade in
which it has employees. The overall good-
faith performance by other Contractors or
subcontractors toward a goal in an approved
plan does not excuse any Contractor’s or
subcontractor’s failure to make good-faith
efforts to achieve the plan’s goals.

(d) The Contractor shall implement the af-
firmative action procedures in subpara-
graphs (g)(1) through (16) of this clause. The
goals stated in the solicitation for this con-
tract are expressed as percentages of the
total hours of employment and training of
minority and female utilization that the
Contractor should reasonably be able to
achieve in each construction trade in which
it has employees in the covered area. If the
Contractor performs construction work in a
geographical area located outside of the cov-
ered area, it shall apply the goals established
for the geographical area where that work is
actually performed. The Contractor is ex-
pected to make substantially uniform
progress toward its goals in each craft.

(e) Neither the terms and conditions of any
collective bargaining agreement, nor the
failure by a union with which the Contractor
has a collective bargaining agreement, to
refer minorities or women shall excuse the
Contractor’s obligations under this clause,
Executive Order 11246, as amended, or the
regulations thereunder.

(f) In order for the nonworking training
hours of apprentices and trainees to be
counted in meeting the goals, apprentices
and trainees must be employed by the Con-
tractor during the training period, and the
Contractor must have made a commitment
to employ the apprentices and trainees at
the completion of their training, subject to
the availability of employment opportuni-
ties. Trainees must be trained pursuant to
training programs approved by the U.S. De-
partment of Labor.

(g) The Contractor shall take affirmative
action to ensure equal employment oppor-
tunity. The evaluation of the Contractor’s
compliance with this clause shall be based
upon its effort to achieve maximum results
from its actions. The Contractor shall docu-
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ment these efforts fully and implement af-
firmative action steps at least as extensive
as the following:

(1) Ensure a working environment free of
harassment, intimidation, and coercion at
all sites and in all facilities where the Con-
tractor’s employees are assigned to work.
The Contractor, if possible, will assign two
or more women to each construction project.
The Contractor shall ensure that foremen,
superintendents, and other onsite super-
visory personnel are aware of and carry out
the Contractor’s obligation to maintain such
a working environment, with specific atten-
tion to minority or female individuals work-
ing at these sites or facilities.

(2) Establish and maintain a current list of
sources for minority and female recruit-
ment. Provide written notification to minor-
ity and female recruitment sources and com-
munity organizations when the Contractor
or its unions have employment opportunities
available, and maintain a record of the orga-
nizations’ responses.

(3) Establish and maintain a current file of
the names, addresses, and telephone numbers
of each minority and female off-the-street
applicant, referrals of minorities or females
from unions, recruitment sources, or com-
munity organizations, and the action taken
with respect to each individual. If an indi-
vidual was sent to the union hiring hall for
referral and not referred back to the Con-
tractor by the union or, if referred back, not
employed by the Contractor, this shall be
documented in the file, along with whatever
additional actions the Contractor may have
taken.

(4) Immediately notify the Deputy Assist-
ant Secretary when the union or unions with
which the Contractor has a collective bar-
gaining agreement has not referred back to
the Contractor a minority or woman sent by
the Contractor, or when the Contractor has
other information that the union referral
process has impeded the Contractor’s efforts
to meet its obligations.

(5) Develop on-the-job training opportuni-
ties and/or participate in training programs
for the area that expressly include minori-
ties and women, including upgrading pro-
grams and apprenticeship and trainee pro-
grams relevant to the Contractor’s employ-
ment needs, especially those programs fund-
ed or approved by the Department of Labor.
The Contractor shall provide notice of these
programs to the sources compiled under sub-
paragraph (g)(2) of this clause.

(6) Disseminate the Contractor’s equal em-
ployment policy by—

(i) Providing notice of the policy to unions
and to training, recruitment, and outreach
programs, and requesting their cooperation
in assisting the Contractor in meeting its
contract obligations;

(ii) Including the policy in any policy man-
ual and in collective bargaining agreements;
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(iii) Publicizing the policy in the company
newspaper, annual report, etc.;

(iv) Reviewing the policy with all manage-
ment personnel and with all minority and fe-
male employees at least once a year; and

(v) Posting the policy on bulletin boards
accessible to employees at each location
where construction work is performed.

(7) Review, at least annually, the Contrac-
tor’s equal employment policy and affirma-
tive action obligations with all employees
having responsibility for hiring, assignment,
layoff, termination, or other employment de-
cisions. Conduct review of this policy with
all on-site supervisory personnel before initi-
ating construction work at a job site. A writ-
ten record shall be made and maintained
identifying the time and place of these meet-
ings, persons attending, subject matter dis-
cussed, and disposition of the subject matter.

(8) Disseminate the Contractor’s equal em-
ployment policy externally by including it in
any advertising in the news media, specifi-
cally including minority and female news
media. Provide written notification to, and
discuss this policy with, other Contractors
and subcontractors with which the Con-
tractor does or anticipates doing business.

(9) Direct recruitment efforts, both oral
and written, to minority, female, and com-
munity organizations, to schools with mi-
nority and female students, and to minority
and female recruitment and training organi-
zations serving the Contractor’s recruitment
area and employment needs. Not later than 1
month before the date for acceptance of ap-
plications for apprenticeship or training by
any recruitment source, send written notifi-
cation to organizations such as the above,
describing the openings, screening proce-
dures, and tests to be used in the selection
process.

(10) Encourage present minority and fe-
male employees to recruit minority persons
and women. Where reasonable, provide after-
school, summer, and vacation employment
to minority and female youth both on the
site and in other areas of the Contractor’s
workforce.

(11) Validate all tests and other selection
requirements where required under 41 CFR
60-3.

(12) Conduct, at least annually, an inven-
tory and evaluation at least of all minority
and female personnel for promotional oppor-
tunities. Encourage these employees to seek
or to prepare for, through appropriate train-
ing, etc., opportunities for promotion.

(13) Ensure that seniority practices, job
classifications, work assignments, and other
personnel practices, do not have a discrimi-
natory effect by continually monitoring all
personnel and employment-related activities
to ensure that the Contractor’s obligations
under this contract are being carried out.

(14) Ensure that all facilities and company
activities are nonsegregated except that sep-
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arate or single-user rest rooms and necessary
dressing or sleeping areas shall be provided
to assure privacy between the sexes.

(15) Maintain a record of solicitations for
subcontracts for minority and female con-
struction contractors and suppliers, includ-
ing circulation of solicitations to minority
and female contractor associations and other
business associations.

(16) Conduct a review, at least annually, of
all supervisors’ adherence to and perform-
ance under the Contractor’s equal employ-
ment policy and affirmative action obliga-
tions.

(h) The Contractor is encouraged to par-
ticipate in voluntary associations that may
assist in fulfilling one or more of the affirm-
ative action obligations contained in sub-
paragraphs (g)(1) through (16) of this clause.
The efforts of a contractor association, joint
contractor-union, contractor-community, or
similar group of which the contractor is a
member and participant may be asserted as
fulfilling one or more of its obligations
under subparagraphs (g)(1) through (16) of
this clause, provided the Contractor—

(1) Actively participates in the group;

(2) Makes every effort to ensure that the
group has a positive impact on the employ-
ment of minorities and women in the indus-
try;

(3) Ensures that concrete benefits of the
program are reflected in the Contractor’s mi-
nority and female workforce participation;

(4) Makes a good-faith effort to meet its in-
dividual goals and timetables; and

(5) Can provide access to documentation
that demonstrates the effectiveness of ac-
tions taken on behalf of the Contractor. The
obligation to comply is the Contractor’s, and
failure of such a group to fulfill an obliga-
tion shall not be a defense for the Contrac-
tor’s noncompliance.

(i) A single goal for minorities and a sepa-
rate single goal for women shall be estab-
lished. The Contractor is required to provide
equal employment opportunity and to take
affirmative action for all minority groups,
both male and female, and all women, both
minority and nonminority. Consequently,
the Contractor may be in violation of Execu-
tive Order 11246, as amended, if a particular
group is employed in a substantially dis-
parate manner.

(j) The Contractor shall not use goals or af-
firmative action standards to discriminate
against any person because of race, color, re-
ligion, sex, sexual orientation, gender iden-
tity, or national origin.

(k) The Contractor shall not enter into any
subcontract with any person or firm
debarred from Government contracts under
Executive Order 11246, as amended.

(1) The Contractor shall carry out such
sanctions and penalties for violation of this
clause and of the Equal Opportunity clause,
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including suspension, termination, and can-
cellation of existing subcontracts, as may be
imposed or ordered under Executive Order
11246, as amended, and its implementing reg-
ulations, by the OFCCP. Any failure to carry
out these sanctions and penalties as ordered
shall be a violation of this clause and Execu-
tive Order 11246, as amended.

(m) The Contractor in fulfilling its obliga-
tions under this clause shall implement af-
firmative action procedures at least as ex-
tensive as those prescribed in paragraph (g)
of this clause, so as to achieve maximum re-
sults from its efforts to ensure equal employ-
ment opportunity. If the Contractor fails to
comply with the requirements of Executive
Order 11246, as amended, the implementing
regulations, or this clause, the Deputy As-
sistant Secretary shall take action as pre-
scribed in 41 CFR 60-4.8.

(n) The Contractor shall designate a re-
sponsible official to—

(1) Monitor all employment-related activ-
ity to ensure that the Contractor’s equal em-
ployment policy is being carried out;

(2) Submit reports as may be required by
the Government; and

(3) Keep records that shall at least include
for each employee the name, address, tele-
phone number, construction trade, union af-
filiation (if any), employee identification
number, social security number, race, sex,
status (e.g., mechanic, apprentice, trainee,
helper, or laborer), dates of changes in sta-
tus, hours worked per week in the indicated
trade, rate of pay, and locations at which the
work was performed. Records shall be main-
tained in an easily understandable and re-
trievable form; however, to the degree that
existing records satisfy this requirement,
separate records are not required to be main-
tained.

(o) Nothing contained herein shall be con-
strued as a limitation upon the application
of other laws that establish different stand-
ards of compliance or upon the requirements
for the hiring of local or other area residents
(e.g., those under the Public Works Employ-
ment Act of 1977 and the Community Devel-
opment Block Grant Program).

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 55
FR 38518, Sept. 18, 1990; 63 FR 70286, Dec. 18,
1998; 80 FR 19508, Apr. 10, 2015]

52.222-28 [Reserved]

52.222-29

As prescribed in 22.810(g), insert the
following clause:

Notification of visa denial.

NOTIFICATION OF VISA DENIAL (APR 2015)

(a) Definitions. As used in this clause—
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Gender identity has the meaning given by
the Department of Labor’s Office of Federal
Contract Compliance Programs, and is found
at www.dol.gov/ofccp/LGBT/LGBT FAQs.himl.

Sexual orientation has the meaning given by
the Department of Labor’s Office of Federal
Contract Compliance Programs, and is found
at www.dol.gov/ofcco/LGBT/LGBT FAQs.himl.

(b) Requirement to notify. (1) It is a viola-
tion of Executive Order 11246 for a Con-
tractor to refuse to employ any applicant or
not to assign any person hired in the United
States, Puerto Rico, the Northern Mariana
Islands, American Samoa, Guam, the U.S.
Virgin Islands, or Wake Island, on the basis
that the individual’s race, color, religion,
sex, sexual orientation, gender identity, or
national origin is not compatible with the
policies of the country where or for whom
the work will be performed (41 CFR 60-1.10).

(2) The Contractor shall notify the U.S. De-
partment of State, Assistant Secretary, Bu-
reau of Political-Military Affairs (PM), 2201
C Street NW., Room 6212, Washington, DC
20520, and the U.S. Department of Labor,
Deputy Assistant Secretary for Federal Con-
tract Compliance, when it has knowledge of
any employee or potential employee being
denied an entry visa to a country where this
contract will be performed, and it believes
the denial is attributable to the race, color,
religion, sex, sexual orientation, gender
identity, or national origin of the employee
or potential employee.

(End of clause)

[80 FR 19508, Apr. 10, 2015]

52.222-30 Construction Wage Rate Re-
quirements—Price Adjustment
(lgone or Separately Specified Meth-
od).

As prescribed in 22.407(e), insert the
following clause:

CONSTRUCTION WAGE RATE REQUIREMENTS—
PRICE ADJUSTMENT (NONE OR SEPARATELY
SPECIFIED METHOD) (MAY 2014)

(a) The wage determination issued under
the Construction Wage Rate Requirements
statute by the Administrator, Wage and
Hour Division, Employment Standards Ad-
ministration, U.S. Department of Labor,
that is effective for an option to extend the
term of the contract, will apply to that op-
tion period.

(b) The Contracting Officer will make no
adjustment in contract price, other than pro-
vided for elsewhere in this contract, to cover
any increases or decreases in wages and ben-
efits as a result of—

(1) Incorporation of the Department of La-
bor’s wage determination applicable at the
exercise of the option to extend the term of
the contract;
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(2) Incorporation of a wage determination
otherwise applied to the contract by oper-
ation of law; or

(3) An increase in wages and benefits re-
sulting from any other requirement applica-
ble to workers subject to the Construction
Wage Rate Requirements statute.

(End of clause)

[66 FR 53482, Oct. 22, 2001, as amended at 79
FR 24218, Apr. 29, 2014]

52.222-31 Construction Wage Rate Re-
quirements—Price Adjustment (Per-
centage Method).

As prescribed in 22.407(f), insert the
following clause:

CONSTRUCTION WAGE RATE REQUIREMENTS—
PRICE ADJUSTMENT (PERCENTAGE METHOD)
(MAY 2014)

(a) The wage determination issued under
the Construction Wage Rate Requirements
statute by the Administrator, Wage and
Hour Division, Employment Standards Ad-
ministration, U.S. Department of Labor,
that is effective for an option to extend the
term of the contract, will apply to that op-
tion period.

(b) The Contracting Officer will adjust the
portion of the contract price or contract unit
price(s) containing the labor costs subject to
the Construction Wage Rate Requirements
statute to provide for an increase in wages
and fringe benefits at the exercise of each op-
tion to extend the term of the contract in ac-
cordance with the following procedures:

(1) The Contracting Officer has determined
that the portion of the contract price or con-
tract unit price(s) containing labor costs
subject to the Construction Wage Rate Re-
quirements statute is
[Contracting Officer insert percentage rate] per-
cent.

(2) The Contracting Officer will increase
the portion of the contract price or contract
unit price(s) containing the labor costs sub-
ject to the Construction Wage Rate Require-
ments statute by the percentage rate pub-
lished in [Contracting Officer insert
publication].

(c) The Contracting Officer will make the
price adjustment at the exercise of each op-
tion to extend the term of the contract. This
adjustment is the only adjustment that the
Contracting Officer will make to cover any
increases in wages and benefits as a result
of—

(1) Incorporation of the Department of La-
bor’s wage determination applicable at the
exercise of the option to extend the term of
the contract;

(2) Incorporation of a wage determination
otherwise applied to the contract by oper-
ation of law; or

52.222-32

(3) An increase in wages and benefits re-
sulting from any other requirement applica-
ble to workers subject to the Construction
Wage Rate Requirements statute.

(End of clause)

[66 FR 53482, Oct. 22, 2001, as amended at 79
FR 24218, Apr. 29, 2014]

52.222-32 Construction Wage Rate Re-
quirements—Price Adjustment (Ac-
tual Method).

As prescribed in 22.407(g), insert the
following clause:

CONSTRUCTION WAGE RATE REQUIREMENTS—
PRICE ADJUSTMENT (ACTUAL METHOD)
(MAY 2014)

(a) The wage determination issued under
the Construction Wage Rate Requirements
statute by the Administrator, Wage and
Hour Division, Employment Standards Ad-
ministration, U.S. Department of Labor,
that is effective for an option to extend the
term of the contract, will apply to that op-
tion period.

(b)(1) The Contractor states that if the
prices in this contract contain an allowance
for wage or benefit increases, such allowance
will not be included in any request for con-
tract price adjustment submitted under this
clause.

(2) The Contractor shall provide with each
request for contract price adjustment under
this clause a statement that the prices in the
contract do not include any allowance for
any increased cost for which adjustment is
being requested.

(c) The Contracting Officer will adjust the
contract price or contract unit price labor
rates to reflect the Contractor’s actual in-
crease or decrease in wages and fringe bene-
fits to the extent that the increase is made
to comply with, or the decrease is volun-
tarily made by the Contractor as a result
of—

(1) Incorporation of the Department of La-
bor’s Construction Wage Rate Requirements
wage determination applicable at the exer-
cise of an option to extend the term of the
contract; or

(2) Incorporation of a Construction Wage
Rate Requirements wage determination oth-
erwise applied to the contract by operation
of law.

(d) Any adjustment will be limited to in-
creases or decreases in wages and fringe ben-
efits as described in paragraph (c) of this
clause, and the accompanying increases or
decreases in social security and unemploy-
ment taxes and workers’ compensation in-
surance, but will not otherwise include any
amount for general and administrative costs,
overhead, or profit.
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(e) The Contractor shall notify the Con-
tracting Officer of any increase claimed
under this clause within 30 days after receiv-
ing a revised wage determination unless this
notification period is extended in writing by
the Contracting Officer. The Contractor
shall notify the Contracting Officer prompt-
ly of any decrease under this clause, but
nothing in this clause precludes the Govern-
ment from asserting a claim within the pe-
riod permitted by law. The notice shall con-
tain a statement of the amount claimed and
any relevant supporting data, including pay-
roll records that the Contracting Officer may
reasonably require. Upon agreement of the
parties, the Contracting Officer will modify
the contract price or contract unit price in
writing. The Contractor shall continue per-
formance pending agreement on or deter-
mination of any such adjustment and its ef-
fective date.

(f) Contract price adjustment computa-
tions shall be computed as follows:

(1) Computation for contract unit price per
single craft hour for schedule of indefinite-
quantity work. For each labor classification,
the difference between the actual wage and
benefit rates (combined) paid and the wage
and benefit rates (combined) required by the
new wage determination shall be added to
the original contract unit price if the dif-
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ference results in a combined increase. If the
difference computed results in a combined
decrease, the contract unit price shall be de-
creased by that amount if the Contractor
provides notification as provided in para-
graph (e) of this clause.

(2) Computation for contract unit price con-
taining multiple craft hours for schedule of in-
definite-quantity work. For each labor classi-
fication, the difference between the actual
wage and benefit rates (combined) paid and
the wage and benefit rates (combined) re-
quired by the new wage determination shall
be multiplied by the actual number of hours
expended for each craft involved in accom-
plishing the unit-priced work item. The
product of this computation will then be di-
vided by the actual number of units ordered
in the preceding contract period. The total of
these computations for each craft will be
added to the current contract unit price to
obtain the new contract unit price. The ex-
tended amount for the contract line item
will be obtained by multiplying the new unit
price by the estimated quantity. If actual
hours are not available from the preceding
contract period for computation of the ad-
justment for a specific contract unit of work,
the Contractor, in agreement with the Con-
tracting Officer, shall estimate the total
hours per craft per contract unit of work.

EXAMPLE: ASPHALT PAVING—CURRENT PRICE $3.38 PER SQUARE YARD

Hourly i
New . Actual units Increase/
DBA craft WD ;I;:ti?ﬂ Diff. Actual hrs. (s9. yard) sq. yard
Equip. Opr. ..... $1850 — $18.00 = $50 x 600 hrs./ 3,000 sq. yrd. = $.10
Truck Driver $19.00 - $1825 = $75 x 525 hrs./ 3,000 sq. yrd. = $.13
Laborer $11.50 - $11.25 = $25 x 750 hrs./ 3,000 sq. yrd. = $.06
Total increase per square yard ......... *$.29

*Note: Adjustment for labor rate increases or decreases may be accompanied by social security and unemployment taxes and

workers’ compensation insurance.

Current unit price (per square yard) ... $3.38
Add DBA price adj. .......ccccccerurnne. . +.29
New unit price (per square yard) ....... $3.67

(End of clause)

[66 FR 53482, Oct. 22, 2001, as amended at 79
FR 24219, Apr. 29, 2014]

52.222-33 Notice of Requirement for
Project Labor Agreement.

As prescribed in 22.505(a)(1),
the following provision:

insert

NOTICE OF REQUIREMENT FOR PROJECT LABOR
AGREEMENT (MAY 2010)

(a) Definitions. ‘‘Labor organization’ and
‘“‘project labor agreement,” as used in this
provision, are defined in the clause of this
solicitation entitled Project Labor Agree-
ment.

(b) Consistent with applicable law, the of-
feror shall negotiate a project labor agree-
ment with one or more labor organizations
for the term of the resulting construction
contract.

(c) Consistent with applicable law, the
project labor agreement reached pursuant to
this provision shall—

(1) Bind the offeror and all subcontractors
engaged in construction on the construction
project to comply with the project labor
agreement;

(2) Allow the offeror and all subcontractors
to compete for contracts and subcontracts
without regard to whether they are other-
wise parties to collective bargaining agree-
ments;
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(3) Contain guarantees against strikes,
lockouts, and similar job disruptions;

(4) Set forth effective, prompt, and mutu-
ally binding procedures for resolving labor
disputes arising during the term of the
project labor agreement;

(5) Provide other mechanisms for labor-
management cooperation on matters of mu-
tual interest and concern, including produc-
tivity, quality of work, safety, and health;
and

(6) Fully conform to all statutes, regula-
tions, Executive orders, and agency require-
ments.

(d) Any project labor agreement reached
pursuant to this provision does not change
the terms of this contract or provide for any
price adjustment by the Government.

(e) The offeror shall submit to the Con-
tracting Officer a copy of the project labor
agreement with its offer.

(End of provision)

Alternate I (MAY 2010) As prescribed
in 22.505(a)(1), substitute the following
paragraphs (b) and (e) for paragraphs
(b) and (e) of the basic clause.

(b) The apparent successful offeror shall
negotiate a project labor agreement with one
or more labor organizations for the term of
the resulting construction contract.

(e) The apparent successful offeror shall
submit to the Contracting Officer a copy of
the project labor agreement prior to con-
tract award.

Alternate II (MAY 2010). As prescribed
in 22.505(a)(2), substitute the following
paragraph (b) in lieu of paragraphs (b)
through (e) of the basic clause:

(b) Consistent with applicable law, if
awarded the contract, the offeror shall nego-
tiate a project labor agreement with one or
more labor organizations for the term of the
resulting construction contract.

[75 FR 19178, Apr. 13, 2010]

52.222-34 Project Labor Agreement.

As prescribed in 22.505(b)(1), insert
the following clause:

PROJECT LABOR AGREEMENT (MAY 2010)

(a) Definitions. As used in this clause—

Labor organication means a labor organiza-
tion as defined in 29 U.S.C. 1562(5).

Project labor agreement means a pre-hire
collective bargaining agreement with one or
more labor organizations that establishes
the terms and conditions of employment for
a specific construction project and is an
agreement described in 29 U.S.C. 158(f).

(b) The Contractor shall maintain in a cur-
rent status throughout the life of the con-

52.222-34

tract the project labor agreement entered
into prior to the award of this contract in
accordance with solicitation provision 52.222—
33, Notice of Requirement for Project Labor
Agreement.

(c) Subcontracts. The Contractor shall in-
clude the substance of this clause, including
this paragraph (c), in all subcontracts with
subcontractors engaged in construction on
the construction project.

(End of clause)

Alternate I (MAY 2010). As prescribed
in 22.505(b)(2), substitute the following
paragraphs (b) through (f) for para-
graphs (b) and (c¢) of the basic clause:

(b) Consistent with applicable law, the
Contractor shall negotiate a project labor
agreement with one or more labor organiza-
tions for the term of this construction con-
tract. The Contractor shall submit an exe-
cuted copy of the project labor agreement to
the Contracting Officer.

(c) Consistent with applicable law, the
project labor agreement reached pursuant to
this clause shall—

(1) Bind the Contractor and all subcontrac-
tors engaged in construction on the con-
struction project to comply with the project
labor agreement;

(2) Allow the Contractor and all sub-
contractors to compete for contracts and
subcontracts without regard to whether they
are otherwise parties to collective bar-
gaining agreements;

(3) Contain guarantees against strikes,
lockouts, and similar job disruptions;

(4) Set forth effective, prompt, and mutu-
ally binding procedures for resolving labor
disputes arising during the project labor
agreement;

(5) Provide other mechanisms for labor-
management cooperation on matters of mu-
tual interest and concern, including produc-
tivity, quality of work, safety, and health;
and

(6) Fully conform to all statutes, regula-
tions, Executive orders, and agency require-
ments.

(d) Any project labor agreement reached
pursuant to this clause does not change the
terms of this contract or provide for any
price adjustment by the Government.

(e) The Contractor shall maintain in a cur-
rent status throughout the life of the con-
tract the project labor agreement entered
into pursuant to this clause.

(f) Subcontracts. The Contractor shall re-
quire subcontractors engaged in construc-
tion on the construction project to agree to
any project labor agreement negotiated by
the prime contractor pursuant to this clause,
and shall include the substance of para-
graphs (d) through (f) of this clause in all
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subcontracts with subcontractors engaged in
construction on the construction project.

[756 FR 19178, Apr. 13, 2010, as amended at 75
FR 34291, June 16, 2010]

52.222-35
erans.

As prescribed in 22.1310(a)(1), insert
the following clause:

Equal Opportunity for Vet-

EQUAL OPPORTUNITY FOR VETERANS (OCT
2015)

(a) Definitions. As used in this clause—

“Active duty wartime or campaign badge
veteran,” ‘“‘Armed Forces service medal vet-
eran,” ‘‘disabled veteran,” ‘protected vet-
eran,” ‘‘qualified disabled veteran,” and ‘‘re-
cently separated veteran’ have the meanings
given at FAR 22.1301.

(b) Equal opportunity clause. The Con-
tractor shall abide by the requirements of
the equal opportunity clause at 41 CFR 60—
300.5(a), as of March 24, 2014. This clause pro-
hibits discrimination against qualified pro-
tected veterans, and requires affirmative ac-
tion by the Contractor to employ and ad-
vance in employment qualified protected
veterans.

(¢) Subcontracts. The Contractor shall in-
sert the terms of this clause in subcontracts
of $150,000 or more unless exempted by rules,
regulations, or orders of the Secretary of
Labor. The Contractor shall act as specified
by the Director, Office of Federal Contract
Compliance Programs, to enforce the terms,
including action for noncompliance. Such
necessary changes in language may be made
as shall be appropriate to identify properly
the parties and their undertakings.

(End of clause)

Alternate I (July 2014). As prescribed
in 22.1310(a)(2), add the following as a
preamble to the clause:

Notice: The following term(s) of this clause
are waived for this contract:
[List term(s)].

[79 FR 43579, July 25, 2014, as amended at 80
FR 38300, July 2, 2015]

52.222-36 Equal Opportunity for Work-
ers with Disabilities.

As prescribed in 22.1408(a), insert the
following clause:

EQUAL OPPORTUNITY FOR WORKERS WITH
DISABILITIES (JULY 2014)

(a) Equal opportunity clause. The Con-
tractor shall abide by the requirements of
the equal opportunity clause at 41 CFR 60—
741.5(a), as of March 24, 2014. This clause pro-
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hibits discrimination against qualified indi-
viduals on the basis of disability, and re-
quires affirmative action by the Contractor
to employ and advance in employment quali-
fied individuals with disabilities.

(b) Subcontracts. The Contractor shall in-
clude the terms of this clause in every sub-
contract or purchase order in excess of
$15,000 unless exempted by rules, regulations,
or orders of the Secretary, so that such pro-
visions will be binding upon each subcon-
tractor or vendor. The Contractor shall act
as specified by the Director, Office of Federal
Contract Compliance Programs of the U.S.
Department of Labor, to enforce the terms,
including action for noncompliance. Such
necessary changes in language may be made
as shall be appropriate to identify properly
the parties and their undertakings.

(End of clause)

Alternate I (July 2014). As prescribed
in 22.1408(b), add the following as a pre-
amble to the clause:

Notice: The following term(s) of this clause

are waived for this contract:
[List term(s)].

[79 FR 43579, July 25, 2014]
52.222-37
erans.

As prescribed in 22.1310(b), insert the
following clause:

Employment Reports on Vet-

EMPLOYMENT REPORTS ON VETERANS (OCT
2015)

(a) Definitions. As used in this clause,
““Armed Forces service medal veteran,”
‘‘disabled veteran,” ‘‘active duty wartime or
campaign badge veteran,’”’ and ‘‘recently sep-
arated veteran,” have the meanings given in
FAR 22.1301.

(b) Unless the Contractor is a State or
local government agency, the Contractor
shall report at least annually, as required by
the Secretary of Labor, on—

(1) The total number of employees in the
contractor’s workforce, by job category and
hiring location, who are disabled veterans,
other protected veterans (i.e., active duty
wartime or campaign badge veterans),
Armed Forces service medal veterans, and
recently separated veterans;

(2) The total number of new employees
hired during the period covered by the re-
port, and of the total, the number of disabled
veterans, other protected veterans (i.e., ac-
tive duty wartime or campaign badge vet-
erans), Armed Forces service medal vet-
erans, and recently separated veterans; and

(3) The maximum number and minimum
number of employees of the Contractor or
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subcontractor at each hiring location during
the period covered by the report.

(c) The Contractor shall report the above
items by completing the Form VETS-100A,
entitled ‘‘Federal Contractor Veterans’ Em-
ployment Report (VETS-100A Report).”

(d) The Contractor shall submit VETS-
100A Reports no later than September 30 of
each year.

(e) The employment activity report re-
quired by paragraphs (b)(2) and (b)(3) of this
clause shall reflect total new hires, and max-
imum and minimum number of employees,
during the most recent 12-month period pre-
ceding the ending date selected for the re-
port. Contractors may select an ending
date—

(1) As of the end of any pay period between
July 1 and August 31 of the year the report
is due; or

(2) As of December 31, if the Contractor has
prior written approval from the Equal Em-
ployment Opportunity Commission to do so
for purposes of submitting the Employer In-
formation Report EEO-1 (Standard Form
100).

(f) The number of veterans reported must
be based on data known to the contractor
when completing the VETS-100A. The con-
tractor’s knowledge of veterans status may
be obtained in a variety of ways, including
an invitation to applicants to self-identify
(in accordance with 41 CFR 60-300.42), vol-
untary self-disclosure by employees, or ac-
tual knowledge of veteran status by the con-
tractor. This paragraph does not relieve an
employer of liability for discrimination
under 38 U.S.C. 4212.

(g) The Contractor shall insert the terms
of this clause in subcontracts of $150,000 or
more unless exempted by rules, regulations,
or orders of the Secretary of Labor.

(End of clause)

[75 FR 60253, Sept. 29, 2010, as amended at 79
FR 43579, July 25, 2014; 80 FR 38300, July 2,
2015]

52.222-38 Compliance with Veterans’
Employment Reporting Require-
ments.

As prescribed in 22.1310(c), insert the
following provision:

COMPLIANCE WITH VETERANS’ EMPLOYMENT
REPORTING REQUIREMENTS (SEP 2010)

By submission of its offer, the offeror rep-
resents that, if it is subject to the reporting
requirements of 38 U.S.C. 4212(d) (i.e., if it
has any contract containing Federal Acquisi-
tion Regulation clause 52.222-37, Employ-
ment Reports on Veterans), it has submitted
the most recent VETS-100A Report required
by that clause.

52.222-40
(End of provision)

[66 FR 53491, Oct. 22, 2001, as amended at 75
FR 60254, Sept. 29, 2010]

52.222-39 [Reserved]

52.222-40 Notification of Employee
Rights Under the National Labor
Relations Act.

As prescribed in 22.1605, insert the
following clause:

NOTIFICATION OF EMPLOYEE RIGHTS UNDER
THE NATIONAL LABOR RELATIONS AcCT (DEC
2010)

(a) During the term of this contract, the
Contractor shall post an employee notice, of
such size and in such form, and containing
such content as prescribed by the Secretary
of Labor, in conspicuous places in and about
its plants and offices where employees cov-
ered by the National Labor Relations Act en-
gage in activities relating to the perform-
ance of the contract, including all places
where notices to employees are customarily
posted both physically and electronically, in
the languages employees speak, in accord-
ance with 29 CFR 471.2(d) and (f).

(1) Physical posting of the employee notice
shall be in conspicuous places in and about
the Contractor’s plants and offices so that
the notice is prominent and readily seen by
employees who are covered by the National
Labor Relations Act and engage in activities
related to the performance of the contract.

(2) If the Contractor customarily posts no-
tices to employees electronically, then the
Contractor shall also post the required no-
tice electronically by displaying promi-
nently, on any Web site that is maintained
by the Contractor and is customarily used
for notices to employees about terms and
conditions of employment, a link to the De-
partment of Labor’s Web site that contains
the full text of the poster. The link to the
Department’s Web site, as referenced in
(b)(3) of this section, must read, ‘‘Important
Notice about Employee Rights to Organize
and Bargain Collectively with Their Employ-
ers.”

(b) This required employee notice, printed
by the Department of Labor, may be—

(1) Obtained from the Division of Interpre-
tations and Standards, Office of Labor-Man-
agement Standards, U.S. Department of
Labor, 200 Constitution Avenue, NW., Room
N-5609, Washington, DC 20210, (202) 693-0123,
or from any field office of the Office of
Labor-Management Standards or Office of
Federal Contract Compliance Programs;

(2) Provided by the Federal contracting
agency if requested;

(3) Downloaded from the Office of Labor-
Management Standards Web site at htip:/
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www.dol.gov/olms/regs/compliance/EO13496.hitm;
or

(4) Reproduced and used as exact duplicate
copies of the Department of Labor’s official
poster.

(c) The required text of the employee no-
tice referred to in this clause is located at
Appendix A, Subpart A, 29 CFR Part 471.

(d) The Contractor shall comply with all
provisions of the employee notice and re-
lated rules, regulations, and orders of the
Secretary of Labor.

(e) In the event that the Contractor does
not comply with the requirements set forth
in paragraphs (a) through (d) of this clause,
this contract may be terminated or sus-
pended in whole or in part, and the Con-
tractor may be suspended or debarred in ac-
cordance with 29 CFR 471.14 and subpart 9.4.
Such other sanctions or remedies may be im-
posed as are provided by 29 CFR part 471,
which implements Executive Order 13496 or
as otherwise provided by law.

(f) Subcontracts. (1) The Contractor shall in-
clude the substance of this clause, including
this paragraph (f), in every subcontract that
exceeds $10,000 and will be performed wholly
or partially in the United States, unless ex-
empted by the rules, regulations, or orders of
the Secretary of Labor issued pursuant to
section 3 of Executive Order 13496 of January
30, 2009, so that such provisions will be bind-
ing upon each subcontractor.

(2) The Contractor shall not procure sup-
plies or services in a way designed to avoid
the applicability of Executive Order 13496 or
this clause.

(3) The Contractor shall take such action
with respect to any such subcontract as may
be directed by the Secretary of Labor as a
means of enforcing such provisions, includ-
ing the imposition of sanctions for non-
compliance.

(4) However, if the Contractor becomes in-
volved in litigation with a subcontractor, or
is threatened with such involvement, as a re-
sult of such direction, the Contractor may
request the United States, through the Sec-
retary of Labor, to enter into such litigation
to protect the interests of the United States.

(End of clause)

[75 FR 77726, Dec. 13, 2010]
52.222-41 Service
Standards.

As prescribed in 22.1006(a), insert the
following clause:

Contract Labor

SERVICE CONTRACT LABOR STANDARDS (MAY
2014)

(a) Definitions. As used in this clause—
Contractor when this clause is used in any
subcontract, shall be deemed to refer to the
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subcontractor, except in the term ‘‘Govern-
ment Prime Contractor.”

Service employee means any person engaged
in the performance of this contract other
than any person employed in a bona fide ex-
ecutive, administrative, or professional ca-
pacity, as these terms are defined in part 541
of title 29, Code of Federal Regulations, as
revised. It includes all such persons regard-
less of any contractual relationship that
may be alleged to exist between a Contractor
or subcontractor and such persons.

(b) Applicability. This contract is subject to
the following provisions and to all other ap-
plicable provisions of 41 U.S.C. chapter 67,
Service Contract Labor Standards, and regu-
lations of the Secretary of Labor (29 CFR
part 4). This clause does not apply to con-
tracts or subcontracts administratively ex-
empted by the Secretary of Labor or exempt-
ed by 41 U.S.C. 6702, as interpreted in subpart
C of 29 CFR part 4.

(c) Compensation. (1) Each service employee
employed in the performance of this con-
tract by the Contractor or any subcontractor
shall be paid not less than the minimum
monetary wages and shall be furnished fringe
benefits in accordance with the wages and
fringe benefits determined by the Secretary
of Labor, or authorized representative, as
specified in any wage determination at-
tached to this contract.

(2)(Q) If a wage determination is attached
to this contract, the Contractor shall clas-
sify any class of service employee which is
not listed therein and which is to be em-
ployed under the contract (i.e., the work to
be performed is not performed by any classi-
fication listed in the wage determination) so
as to provide a reasonable relationship (i.e.,
appropriate level of skill comparison) be-
tween such unlisted classifications and the
classifications listed in the wage determina-
tion. Such conformed class of employees
shall be paid the monetary wages and fur-
nished the fringe benefits as are determined
pursuant to the procedures in this paragraph
(©).

(ii) This conforming procedure shall be ini-
tiated by the Contractor prior to the per-
formance of contract work by the unlisted
class of employee. The Contractor shall sub-
mit Standard Form (SF) 1444, Request for
Authorization of Additional Classification
and Rate, to the Contracting Officer no later
than 30 days after the unlisted class of em-
ployee performs any contract work. The Con-
tracting Officer shall review the proposed
classification and rate and promptly submit
the completed SF 1444 (which must include
information regarding the agreement or dis-
agreement of the employees’ authorized rep-
resentatives or the employees themselves to-
gether with the agency recommendation),
and all pertinent information to the Wage
and Hour Division, Employment Standards
Administration U.S. Department of Labor.
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The Wage and Hour Division will approve,
modify, or disapprove the action or render a
final determination in the event of disagree-
ment within 30 days of receipt or will notify
the Contracting Officer within 30 days of re-
ceipt that additional time is necessary.

(iii) The final determination of the con-
formance action by the Wage and Hour Divi-
sion shall be transmitted to the Contracting
Officer who shall promptly notify the Con-
tractor of the action taken. Each affected
employee shall be furnished by the Con-
tractor with a written copy of such deter-
mination or it shall be posted as a part of
the wage determination.

(iv)(A) The process of establishing wage
and fringe benefit rates that bear a reason-
able relationship to those listed in a wage
determination cannot be reduced to any sin-
gle formula. The approach used may vary
from wage determination to wage determina-
tion depending on the circumstances. Stand-
ard wage and salary administration practices
which rank various job classifications by pay
grade pursuant to point schemes or other job
factors may, for example, be relied upon.
Guidance may also be obtained from the way
different jobs are rated under Federal pay
systems (Federal Wage Board Pay System
and the General Schedule) or from other
wage determinations issued in the same lo-
cality. Basic to the establishment of any
conformable wage rate(s) is the concept that
a pay relationship should be maintained be-
tween job classifications based on the skill
required and the duties performed.

(B) In the case of a contract modification,
an exercise of an option, or extension of an
existing contract, or in any other case where
a Contractor succeeds a contract under
which the classification in question was pre-
viously conformed pursuant to paragraph (c)
of this clause, a new conformed wage rate
and fringe benefits may be assigned to the
conformed classification by indexing (i.e.,
adjusting) the previous conformed rate and
fringe benefits by an amount equal to the av-
erage (mean) percentage increase (or de-
crease, where appropriate) between the
wages and fringe benefits specified for all
classifications to be used on the contract
which are listed in the current wage deter-
mination, and those specified for the cor-
responding classifications in the previously
applicable wage determination. Where con-
forming actions are accomplished in accord-
ance with this paragraph prior to the per-
formance of contract work by the unlisted
class of employees, the Contractor shall ad-
vise the Contracting Officer of the action
taken but the other procedures in subdivi-
sion (¢)(2)(ii) of this clause need not be fol-
lowed.

(C) No employee engaged in performing
work on this contract shall in any event be
paid less than the currently applicable min-
imum wage specified under section 6(a)(1) of

52.222-41

the Fair Labor Standards Act of 1938, as
amended.

(v) The wage rate and fringe benefits fi-
nally determined under this subparagraph
(c)(2) of this clause shall be paid to all em-
ployees performing in the classification from
the first day on which contract work is per-
formed by them in the classification. Failure
to pay the unlisted employees the compensa-
tion agreed upon by the interested parties
and/or finally determined by the Wage and
Hour Division retroactive to the date such
class of employees commenced contract
work shall be a violation of the Service Con-
tract Labor Standards statute and this con-
tract.

(vi) Upon discovery of failure to comply
with subparagraph (c)(2) of this clause, the
Wage and Hour Division shall make a final
determination of conformed classification,
wage rate, and/or fringe benefits which shall
be retroactive to the date such class or class-
es of employees commenced contract work.

(3) Adjustment of Compensation. If the term
of this contract is more than 1 year, the min-
imum monetary wages and fringe benefits re-
quired to be paid or furnished thereunder to
service employees under this contract shall
be subject to adjustment after 1 year and not
less often than once every 2 years, under
wage determinations issued by the Wage and
Hour Division.

(d) Obligation to Furnish Fringe Benefits.
The Contractor or subcontractor may dis-
charge the obligation to furnish fringe bene-
fits specified in the attachment or deter-
mined under subparagraph (c)(2) of this
clause by furnishing equivalent combina-
tions of bona fide fringe benefits, or by mak-
ing equivalent or differential cash payments,
only in accordance with subpart D of 29 CFR
part 4.

(e) Minimum Wage. In the absence of a min-
imum wage attachment for this contract,
neither the Contractor nor any subcon-
tractor under this contract shall pay any
person performing work under this contract
(regardless of whether the person is a service
employee) less than the minimum wage spec-
ified by section 6(a)(1) of the Fair Labor
Standards Act of 1938. Nothing in this clause
shall relieve the Contractor or any subcon-
tractor of any other obligation under law or
contract for payment of a higher wage to
any employee.

(f) Successor Contracts. If this contract suc-
ceeds a contract subject to the Service Con-
tract Labor Standards statute under which
substantially the same services were fur-
nished in the same locality and service em-
ployees were paid wages and fringe benefits
provided for in a collective bargaining agree-
ment, in the absence of the minimum wage
attachment for this contract setting forth
such collectively bargained wage rates and
fringe benefits, neither the Contractor nor
any subcontractor under this contract shall
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pay any service employee performing any of
the contract work (regardless of whether or
not such employee was employed under the
predecessor contract), less than the wages
and fringe benefits provided for in such col-
lective bargaining agreement, to which such
employee would have been entitled if em-
ployed under the predecessor contract, in-
cluding accrued wages and fringe benefits
and any prospective increases in wages and
fringe benefits provided for under such
agreement. No Contractor or subcontractor
under this contract may be relieved of the
foregoing obligation unless the limitations
of 29 CFR 4.1b(b) apply or unless the Sec-
retary of Labor or the Secretary’s authorized
representative finds, after a hearing as pro-
vided in 29 CFR 4.10 that the wages and/or
fringe benefits provided for in such agree-
ment are substantially at variance with
those which prevail for services of a char-
acter similar in the locality, or determines,
as provided in 29 CFR 4.11, that the collec-
tive bargaining agreement applicable to
service employees employed under the prede-
cessor contract was not entered into as a re-
sult of arm’s length negotiations. Where it is
found in accordance with the review proce-
dures provided in 29 CFR 4.10 and/or 4.11 and
parts 6 and 8 that some or all of the wages
and/or fringe benefits contained in a prede-
cessor Contractor’s collective bargaining
agreement are substantially at variance with
those which prevail for services of a char-
acter similar in the locality, and/or that the
collective bargaining agreement applicable
to service employees employed under the
predecessor contract was not entered into as
a result of arm’s length negotiations, the De-
partment will issue a new or revised wage de-
termination setting forth the applicable
wage rates and fringe benefits. Such deter-
mination shall be made part of the contract
or subcontract, in accordance with the deci-
sion of the Administrator, the Administra-
tive Law Judge, or the Administrative Re-
view Board, as the case may be, irrespective
of whether such issuance occurs prior to or
after the award of a contract or subcontract
(63 Comp. Gen. 401 (1973)). In the case of a
wage determination issued solely as a result
of a finding of substantial variance, such de-
termination shall be effective as of the date
of the final administrative decision.

(g) Notification to Employees. The Con-
tractor and any subcontractor under this
contract shall notify each service employee
commencing work on this contract of the
minimum monetary wage and any fringe
benefits required to be paid pursuant to this
contract, or shall post the wage determina-
tion attached to this contract. The poster
provided by the Department of Labor (Publi-
cation WH 1313) shall be posted in a promi-
nent and accessible place at the worksite.
Failure to comply with this requirement is a
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violation of 41 U.S.C. 6703 and of this con-
tract.

(h) Safe and Sanitary Working Conditions.
The Contractor or subcontractor shall not
permit any part of the services called for by
this contract to be performed in buildings or
surroundings or under working conditions
provided by or under the control or super-
vision of the Contractor or subcontractor
which are unsanitary, hazardous, or dan-
gerous to the health or safety of the service
employees. The Contractor or subcontractor
shall comply with the safety and health
standards applied under 29 CFR part 1925.

(i) Records. (1) The Contractor and each
subcontractor performing work subject to
the Service Contract Labor Standards stat-
ute shall make and maintain for 3 years from
the completion of the work, and make them
available for inspection and transcription by
authorized representatives of the Wage and
Hour Division, Employment Standards Ad-
ministration, a record of the following:

(i) For each employee subject to the Serv-
ice Contract Labor Standards statute—

(A) Name and address and social security
number;

(B) Correct work classification or classi-
fications, rate or rates of monetary wages
paid and fringe benefits provided, rate or
rates of payments in lieu of fringe benefits,
and total daily and weekly compensation;

(C) Daily and weekly hours worked by each
employee; and

(D) Any deductions, rebates, or refunds
from the total daily or weekly compensation
of each employee.

(ii) For those classes of service employees
not included in any wage determination at-
tached to this contract, wage rates or fringe
benefits determined by the interested parties
or by the Administrator or authorized rep-
resentative under the terms of paragraph (c)
of this clause. A copy of the report required
by subdivision (c¢)(2)(ii) of this clause will
fulfill this requirement.

(iii) Any list of the predecessor Contrac-
tor’s employees which had been furnished to
the Contractor as prescribed by paragraph
(n) of this clause.

(2) The Contractor shall also make avail-
able a copy of this contract for inspection or
transcription by authorized representatives
of the Wage and Hour Division.

(3) Failure to make and maintain or to
make available these records for inspection
and transcription shall be a violation of the
regulations and this contract, and in the
case of failure to produce these records, the
Contracting Officer, upon direction of the
Department of Labor and notification to the
Contractor, shall take action to cause sus-
pension of any further payment or advance
of funds until the violation ceases.
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(4) The Contractor shall permit authorized
representatives of the Wage and Hour Divi-
sion to conduct interviews with employees at
the worksite during normal working hours.

(j) Pay Periods. The Contractor shall un-
conditionally pay to each employee subject
to the Service Contract Labor Standards
statute all wages due free and clear and
without subsequent deduction (except as oth-
erwise provided by law or Regulations, 29
CFR part 4), rebate, or kickback on any ac-
count. These payments shall be made no
later than one pay period following the end
of the regular pay period in which the wages
were earned or accrued. A pay period under
this statute may not be of any duration
longer than semi-monthly.

(k) Withholding of Payments and Termi-
nation of Contract. The Contracting Officer
shall withhold or cause to be withheld from
the Government Prime Contractor under
this or any other Government contract with
the Prime Contractor such sums as an appro-
priate official of the Department of Liabor re-
quests or such sums as the Contracting Offi-
cer decides may be necessary to pay under-
paid employees employed by the Contractor
or subcontractor. In the event of failure to
pay any employees subject to the Service
Contract Labor Standards statute all or part
of the wages or fringe benefits due under the
Service Contract Labor Standards statute,
the Contracting Officer may, after authoriza-
tion or by direction of the Department of
Labor and written notification to the Con-
tractor, take action to cause suspension of
any further payment or advance of funds
until such violations have ceased. Addition-
ally, any failure to comply with the require-
ments of this clause may be grounds for ter-
mination of the right to proceed with the
contract work. In such event, the Govern-
ment may enter into other contracts or ar-
rangements for completion of the work,
charging the Contractor in default with any
additional cost.

(1) Subcontracts. The Contractor agrees to
insert this clause in all subcontracts subject
to the Service Contract Labor Standards
statute.

(m) Collective Bargaining Agreements Appli-
cable to Service Employees. If wages to be paid
or fringe benefits to be furnished any service
employees employed by the Government
Prime Contractor or any subcontractor
under the contract are provided for in a col-
lective bargaining agreement which is or
will be effective during any period in which
the contract is being performed, the Govern-
ment Prime Contractor shall report such
fact to the Contracting Officer, together
with full information as to the application
and accrual of such wages and fringe bene-
fits, including any prospective increases, to
service employees engaged in work on the
contract, and a copy of the collective bar-
gaining agreement. Such report shall be
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made upon commencing performance of the
contract, in the case of collective bargaining
agreements effective at such time, and in the
case of such agreements or provisions or
amendments thereof effective at a later time
during the period of contract performance
such agreements shall be reported promptly
after negotiation thereof.

(n) Seniority List. Not less than 10 days
prior to completion of any contract being
performed at a Federal facility where service
employees may be retained in the perform-
ance of the succeeding contract and subject
to a wage determination which contains va-
cation or other benefit provisions based upon
length of service with a Contractor (prede-
cessor) or successor (29 CFR 4.173), the in-
cumbent Prime Contractor shall furnish the
Contracting Officer a certified list of the
names, of all service employees on the Con-
tractor’s or subcontractor’s payroll during
the last month of contract performance.
Such list shall also contain anniversary
dates of employment on the contract either
with the current or predecessor Contractors
of each such service employee. The Con-
tracting Officer shall turn over such list to
the successor Contractor at the commence-
ment of the succeeding contract.

(0) Rulings and Interpretations. Rulings and
interpretations of the Service Contract
Labor Standards statute are contained in
Regulations, 29 CFR part 4.

(p) Contractor’s Certification. (1) By entering
into this contract, the Contractor (and offi-
cials thereof) certifies that neither it nor
any person or firm who has a substantial in-
terest in the Contractor’s firm is a person or
firm ineligible to be awarded Government
contracts by virtue of the sanctions imposed
under 41 U.S.C. 6706.

(2) No part of this contract shall be subcon-
tracted to any person or firm ineligible for
award of a Government contract under 41
U.S.C. 6706.

(3) The penalty for making false state-
ments is prescribed in the U.S. Criminal
Code, 18 U.S.C. 1001.

(a) Variations, Tolerances, and Exemptions
Involving Employment. Notwithstanding any
of the provisions in paragraphs (b) through
(o) of this clause, the following employees
may be employed in accordance with the fol-
lowing variations, tolerances, and exemp-
tions, which the Secretary of Labor, pursu-
ant to 41 U.S.C. 6707 prior to its amendment
by Pub. L. 92-473, found to be necessary and
proper in the public interest or to avoid seri-
ous impairment of the conduct of Govern-
ment business.

(1) Apprentices, student-learners, and
workers whose earning capacity is impaired
by age, physical or mental deficiency, or in-
jury may be employed at wages lower than
the minimum wages otherwise required by 41
U.S.C. 6703(1) without diminishing any fringe
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benefits or cash payments in lieu thereof re-
quired under 41 U.S.C. 6703(2), in accordance
with the conditions and procedures pre-
scribed for the employment of apprentices,
student-learners, persons with disabilities,
and disabled clients of work centers under
section 14 of the Fair Labor Standards Act of
1938, in the regulations issued by the Admin-
istrator (29 CFR parts 520, 521, 524, and 525).

(2) The Administrator will issue certifi-
cates under the statute for the employment
of apprentices, student-learners, persons
with disabilities, or disabled clients of work
centers not subject to the Fair Labor Stand-
ards Act of 1938, or subject to different min-
imum rates of pay under the two statutes,
authorizing appropriate rates of minimum
wages (but without changing requirements
concerning fringe benefits or supplementary
cash payments in lieu thereof), applying pro-
cedures prescribed by the applicable regula-
tions issued under the Fair Labor Standards
Act of 1938 (29 CFR parts 520, 521, 524, and
525).

(3) The Administrator will also withdraw,
annul, or cancel such certificates in accord-
ance with the regulations in 29 CFR parts 525
and 528.

(r) Apprentices. Apprentices will be per-
mitted to work at less than the predeter-
mined rate for the work they perform when
they are employed and individually reg-
istered in a bona fide apprenticeship pro-
gram registered with a State Apprenticeship
Agency which is recognized by the U.S. De-
partment of Labor, or if no such recognized
agency exists in a State, under a program
registered with the Office of Apprenticeship
and Training, Employer, and Labor Services
(OATELS), U.S. Department of Labor. Any
employee who is not registered as an appren-
tice in an approved program shall be paid the
wage rate and fringe benefits contained in
the applicable wage determination for the
journeyman classification of work actually
performed. The wage rates paid apprentices
shall not be less than the wage rate for their
level of progress set forth in the registered
program, expressed as the appropriate per-
centage of the journeyman’s rate contained
in the applicable wage determination. The
allowable ratio of apprentices to journeymen
employed on the contract work in any craft
classification shall not be greater than the
ratio permitted to the Contractor as to his
entire work force under the registered pro-
gram.

(s) Tips. An employee engaged in an occu-
pation in which the employee customarily
and regularly receives more than $30 a
month in tips may have the amount of these
tips credited by the employer against the
minimum wage required by 41 U.S.C. 6703(1),
in accordance with section 3(m) of the Fair
Labor Standards Act and Regulations 29 CFR
part 531. However, the amount of credit shall
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not exceed $1.34 per hour beginning January
1, 1981. To use this provision—

(1) The employer must inform tipped em-
ployees about this tip credit allowance be-
fore the credit is utilized;

(2) The employees must be allowed to re-
tain all tips (individually or through a pool-
ing arrangement and regardless of whether
the employer elects to take a credit for tips
received);

(3) The employer must be able to show by
records that the employee receives at least
the applicable Service Contract Labor
Standards minimum wage through the com-
bination of direct wages and tip credit; and

(4) The use of such tip credit must have
been permitted under any predecessor collec-
tive bargaining agreement applicable by vir-
tue of 41 U.S.C. 6707(c).

(t) Disputes Concerning Labor Standards.
The U.S. Department of Labor has set forth
in 29 CFR parts 4, 6, and 8 procedures for re-
solving disputes concerning labor standards
requirements. Such disputes shall be re-
solved in accordance with those procedures
and not the Disputes clause of this contract.
Disputes within the meaning of this clause
include disputes between the Contractor (or
any of its subcontractors) and the con-
tracting agency, the U.S. Department of
Labor, or the employees or their representa-
tives.

(End of clause)

[64 FR 19828, May 8, 1989, as amended at 70
FR 33669, June 8, 2005; 72 FR 63082, Nov. 7,
2007; 79 FR 24219, Apr. 29, 2014]

52.222-42 Statement of
Rates for Federal Hires.

As prescribed in 22.1006(b), insert the
following clause:

Equivalent

STATEMENT OF EQUIVALENT RATES FOR
FEDERAL HIRES (MAY 2014)

In compliance with the Service Contract
Labor Standards statute and the regulations
of the Secretary of Labor (29 CFR part 4),
this clause identifies the classes of service
employees expected to be employed under
the contract and states the wages and fringe
benefits payable to each if they were em-
ployed by the contracting agency subject to
the provisions of 5 U.S.C. 5341 or 5332.

This Statement is for Information Only: It Is
Not a Wage Determination

Monetary wage—
Fringe benefits

Employee class
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Monetary wage—
Employee class Fringe benefits

(End of clause)

[64 FR 19831, May 8, 1989, as amended at 79
FR 24219, Apr. 29, 2014]

52,222-43 Fair Labor Standards Act
and Service Contract Labor Stand-
ards—Price Adjustment (Multiple
Year and Option Contracts).

As prescribed in 22.1006(c)(1), insert
the following clause:

FAIR LABOR STANDARDS ACT AND SERVICE
CONTRACT LABOR STANDARDS—PRICE AD-
JUSTMENT (MULTIPLE YEAR AND OPTION
CONTRACTS) (MAY 2014)

(a) This clause applies to both contracts
subject to area prevailing wage determina-
tions and contracts subject to collective bar-
gaining agreements.

(b) The Contractor warrants that the
prices in this contract do not include any al-
lowance for any contingency to cover in-
creased costs for which adjustment is pro-
vided under this clause.

(c) The wage determination, issued under
the Service Contract Labor Standards stat-
ute, (41 U.S.C. chapter 67), by the Adminis-
trator, Wage and Hour Division, Employ-
ment Standards Administration, U.S. De-
partment of Labor, current on the anniver-
sary date of a multiple year contract or the
beginning of each renewal option period,
shall apply to this contract. If no such deter-
mination has been made applicable to this
contract, then the Federal minimum wage as
established by section 6(a)(1) of the Fair
Labor Standards Act of 1938, as amended, (29
U.S.C. 206) current on the anniversary date
of a multiple year contract or the beginning
of each renewal option period, shall apply to
this contract.

(d) The contract price, contract unit price
labor rates, or fixed hourly labor rates will
be adjusted to reflect the Contractor’s actual
increase or decrease in applicable wages and
fringe benefits to the extent that the in-
crease is made to comply with or the de-
crease is voluntarily made by the Contractor
as a result of:

(1) The Department of Labor wage deter-
mination applicable on the anniversary date
of the multiple year contract, or at the be-
ginning of the renewal option period. For ex-
ample, the prior year wage determination re-
quired a minimum wage rate of $4.00 per
hour. The Contractor chose to pay $4.10. The
new wage determination increases the min-
imum rate to $4.50 per hour. Even if the Con-
tractor voluntarily increases the rate to
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$4.75 per hour, the allowable price adjust-
ment is $.40 per hour;

(2) An increased or decreased wage deter-
mination otherwise applied to the contract
by operation of law; or

(3) An amendment to the Fair Labor
Standards Act of 1938 that is enacted after
award of this contract, affects the minimum
wage, and becomes applicable to this con-
tract under law.

(e) Any adjustment will be limited to in-
creases or decreases in wages and fringe ben-
efits as described in paragraph (d) of this
clause, and the accompanying increases or
decreases in social security and unemploy-
ment taxes and workers’ compensation in-
surance, but shall not otherwise include any
amount for general and administrative costs,
overhead, or profit.

(f) The Contractor shall notify the Con-
tracting Officer of any increase claimed
under this clause within 30 days after receiv-
ing a new wage determination unless this no-
tification period is extended in writing by
the Contracting Officer. The Contractor
shall promptly notify the Contracting Offi-
cer of any decrease under this clause, but
nothing in the clause shall preclude the Gov-
ernment from asserting a claim within the
period permitted by law. The notice shall
contain a statement of the amount claimed
and the change in fixed hourly rates (if this
is a time-and-materials or labor-hour con-
tract), and any relevant supporting data, in-
cluding payroll records, that the Contracting
Officer may reasonably require. Upon agree-
ment of the parties, the contract price, con-
tract unit price labor rates, or fixed hourly
rates shall be modified in writing. The Con-
tractor shall continue performance pending
agreement on or determination of any such
adjustment and its effective date.

(g) The Contracting Officer or an author-
ized representative shall have access to and
the right to examine any directly pertinent
books, documents, papers and records of the
Contractor until the expiration of 3 years
after final payment under the contract.

(End of clause)

[64 FR 19831, May 8, 1989, as amended at 71
FR 67779, Nov. 22, 2006; 74 FR 40461, Aug. 11,
2009; 79 FR 24219, Apr. 29, 2014]

52.222-44 Fair Labor Standards Act
and Service Contract Labor Stand-
ards—Price Adjustment.

As prescribed in 22.1006(c)(2), insert
the following clause:
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FAIR LABOR STANDARDS ACT AND SERVICE
CONTRACT LABOR STANDARDS—PRICE AD-
JUSTMENT (MAY 2014)

(a) This clause applies to both contracts
subject to area prevailing wage determina-
tions and contracts subject to Contractor
collective bargaining agreements.

(b) The Contractor warrants that the
prices in this contract do not include any al-
lowance for any contingency to cover in-
creased costs for which adjustment is pro-
vided under this clause.

(c) The contract price, contract unit price
labor rates, or fixed hourly labor rates will
be adjusted to reflect increases or decreases
by the Contractor in wages and fringe bene-
fits to the extent that these increases or de-
creases are made to comply with—

(1) An increased or decreased wage deter-
mination applied to this contract by oper-
ation of law; or

(2) An amendment to the Fair Labor
Standards Act of 1938 that is enacted subse-
quent to award of this contract, affects the
minimum wage, and becomes applicable to
this contract under law.

(d) Any such adjustment will be limited to
increases or decreases in wages and fringe
benefits as described in paragraph (c) of this
clause, and to the accompanying increases or
decreases in social security and unemploy-
ment taxes and workers’ compensation in-
surance; it shall not otherwise include any
amount for general and administrative costs,
overhead, or profit.

(e) The Contractor shall notify the Con-
tracting Officer of any increase claimed
under this clause within 30 days after the ef-
fective date of the wage change, unless this
period is extended by the Contracting Officer
in writing. The Contractor shall promptly
notify the Contracting Officer of any de-
crease under this clause, but nothing in the
clause shall preclude the Government from
asserting a claim within the period per-
mitted by law. The notice shall contain a
statement of the amount and the change in
fixed hourly rates (if this is a time-and-ma-
terials or labor-hour contract) claimed and
any relevant supporting data that the Con-
tracting Officer may reasonably require.
Upon agreement of the parties, the contract
price, contract unit price labor rates, or
fixed hourly rates shall be modified in writ-
ing. The Contractor shall continue perform-
ance pending agreement on or determination
of any such adjustment and its effective
date.

(f) The Contracting Officer or an author-
ized representative shall, until the expira-
tion of 3 years after final payment under the
contract, have access to and the right to ex-
amine any directly pertinent books, docu-
ments, papers, and records of the Contractor.

48 CFR Ch. 1 (10-1-15 Edition)
(End of clause)

[64 FR 19831, May 8, 1989, as amended at 67
FR 6121, Feb. 8, 2002; 74 FR 40461, Aug. 11,
2009; 79 FR 24219, Apr. 29, 2014]

52.222-45 [Reserved]

52.222-46 Evaluation of Compensation
for Professional Employees.

As prescribed in 22.1103, insert the
following provision:

EVALUATION OF COMPENSATION FOR
PROFESSIONAL EMPLOYEES (FEB 1993)

(a) Recompetition of service contracts may
in some cases result in lowering the com-
pensation (salaries and fringe benefits) paid
or furnished professional employees. This
lowering can be detrimental in obtaining the
quality of professional services needed for
adequate contract performance. It is there-
fore in the Government’s best interest that
professional employees, as defined in 29 CFR
541, be properly and fairly compensated. As a
part of their proposals, offerors will submit a
total compensation plan setting forth sala-
ries and fringe benefits proposed for the pro-
fessional employees who will work under the
contract. The Government will evaluate the
plan to assure that it reflects a sound man-
agement approach and understanding of the
contract requirements. This evaluation will
include an assessment of the offeror’s ability
to provide uninterrupted high-quality work.
The professional compensation proposed will
be considered in terms of its impact upon re-
cruiting and retention, its realism, and its
consistency with a total plan for compensa-
tion. Supporting information will include
data, such as recognized national and re-
gional compensation surveys and studies of
professional, public and private organiza-
tions, used in establishing the total com-
pensation structure.

(b) The compensation levels proposed
should reflect a clear understanding of work
to be performed and should indicate the ca-
pability of the proposed compensation struc-
ture to obtain and keep suitably qualified
personnel to meet mission objectives. The
salary rates or ranges must take into ac-
count differences in skills, the complexity of
various disciplines, and professional job dif-
ficulty. Additionally, proposals envisioning
compensation levels lower than those of
predecessor contractors for the same work
will be evaluated on the basis of maintaining
program continuity, uninterrupted high-
quality work, and availability of required
competent professional service employees.
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Offerors are cautioned that lowered com-
pensation for essentially the same profes-
sional work may indicate lack of sound man-
agement judgment and lack of understanding
of the requirement.

(¢c) The Government is concerned with the
quality and stability of the work force to be
employed on this contract. Professional
compensation that is unrealistically low or
not in reasonable relationship to the various
job categories, since it may impair the Con-
tractor’s ability to attract and retain com-
petent professional service employees, may
be viewed as evidence of failure to com-
prehend the complexity of the contract re-
quirements.

(d) Failure to comply with these provisions
may constitute sufficient cause to justify re-
jection of a proposal.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 57
FR 60582, Dec. 21, 1992]

52.222-47 [Reserved]

52.222-48 Exemption From Applica-
tion of the Service Contract Labor
Standards to Contracts for Mainte-
nance, Calibration, or Repair of
Certain Equipment—Certification.

As prescribed in 22.1006(e)(1), insert
the following provision:

EXEMPTION FROM APPLICATION OF THE SERV-
ICE CONTRACT LABOR STANDARDS TO CON-
TRACTS FOR MAINTENANCE, CALIBRATION, OR
REPAIR OF CERTAIN EQUIPMENT—CERTIFI-
CATION (MAY 2014)

(a) The offeror shall check the following
certification:

CERTIFICATION

The offeror [J does [0 does not certify
that—

(1) The items of equipment to be serviced
under this contract are used regularly for
other than Government purposes, and are
sold or traded by the offeror (or subcon-
tractor in the case of an exempt subcon-
tractor) in substantial quantities to the gen-
eral public in the course of normal business
operations;

(2) The services will be furnished at prices
which are, or are based on, established cata-
log or market prices for the maintenance,
calibration, or repair of equipment.

(i) An ‘“‘established catalog price’ is a price
included in a catalog, price list, schedule, or
other form that is regularly maintained by
the manufacturer or the offeror, is either
published or otherwise available for inspec-
tion by customers, and states prices at which
sales currently, or were last, made to a sig-
nificant number of buyers constituting the
general public.
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(ii) An ‘“‘established market price” is a cur-
rent price, established in the usual course of
trade between buyers and sellers free to bar-
gain, which can be substantiated from
sources independent of the manufacturer or
offeror; and

(3) The compensation (wage and fringe ben-
efits) plan for all service employees per-
forming work under the contract are the
same as that used for these employees and
equivalent employees servicing the same
equipment of commercial customers.

(b) Certification by the offeror as to its
compliance with respect to the contract also
constitutes its certification as to compliance
by its subcontractor if it subcontracts out
the exempt services. If the offeror certifies
to the conditions in paragraph (a) of this
provision, and the Contracting Officer deter-
mines in accordance with FAR 22.1003-4(c)(3)
that the Service Contract Labor Standards
statute—

(1) Will not apply to this offeror, then the
Service Contract Labor Standards clause in
this solicitation will not be included in any
resultant contract to this offeror; or

(2) Will apply to this offeror, then the
clause at 52.222-51, Exemption from Applica-
tion of the Service Contract Labor Standards
to Contracts for Maintenance, Calibration,
or Repair of Certain Equipment—Require-
ments, in this solicitation will not be in-
cluded in any resultant contract awarded to
this offeror, and the offeror may be provided
an opportunity to submit a new offer on that
basis.

(c) If the offeror does not certify to the
conditions in paragraph (a) of this provi-
sion—

(1) The clause in this solicitation at 52.222—
51, Exemption from Application of the Serv-
ice Contract Labor Standards to Contracts
for Maintenance, Calibration, or Repair of
Certain Equipment—Requirements, will not
be included in any resultant contract award-
ed to this offeror; and

(2) The offeror shall notify the Contracting
Officer as soon as possible, if the Contracting
Officer did not attach a Service Contract
Labor Standards wage determination to the
solicitation.

(d) The Contracting Officer may not make
an award to the offeror, if the offeror fails to
execute the certification in paragraph (a) of
this provision or to contact the Contracting
Officer as required in paragraph (c) of this
provision.

(End of provision)

[72 FR 63082, Nov. 7, 2007, as amended at 74
FR 2731, Jan. 15, 2009; 79 FR 24219, Apr. 29,
2014]
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52.222-49 Service Contract Labor
Standards—Place of Performance
Unknown.

As prescribed in 22.1006(f), insert the
following clause:

SERVICE CONTRACT LABOR STANDARDS—PLACE
OF PERFORMANCE UNKNOWN (MAY 2014)

(a) This contract is subject to the Service
Contract Labor Standards statute, and the
place of performance was unknown when the
solicitation was issued. In addition to places
or areas identified in wage determinations, if
any, attached to the solicitation, wage deter-
minations have also been requested for the
following: (insert places or
areas). The Contracting Officer will request
wage determinations for additional places or
areas of performance if asked to do so in
writing by (insert time and
date).

(b) Offerors who intend to perform in a
place or area of performance for which a
wage determination has not been attached or
requested may nevertheless submit bids or
proposals. However, a wage determination
shall be requested and incorporated in the
resultant contract retroactive to the date of
contract award, and there shall be no adjust-
ment in the contract price.

(End of clause)

[564 FR 19832, May 8, 1989, as amended at 71
FR 36935, June 28, 2006; 79 FR 24219, Apr. 29,
2014]

52.222-50 Combating Trafficking in
Persons.

As prescribed in 22.1705(a)(1), insert
the following clause:

COMBATING TRAFFICKING IN PERSONS (MAR
2015)

(a) Definitions. As used in this clause—

Agent means any individual, including a di-
rector, an officer, an employee, or an inde-
pendent contractor, authorized to act on be-
half of the organization.

Coercion means—

(1) Threats of serious harm to or physical
restraint against any person;

(2) Any scheme, plan, or pattern intended
to cause a person to believe that failure to
perform an act would result in serious harm
to or physical restraint against any person;
or

(3) The abuse or threatened abuse of the
legal process.

Commercial sex act means any sex act on ac-
count of which anything of value is given to
or received by any person.

Commercially available off-the-shelf (COTS)
item means—

48 CFR Ch. 1 (10-1-15 Edition)

(1) Any item of supply (including construc-
tion material) that is—

(i) A commercial item (as defined in para-
graph (1) of the definition at FAR 2.101);

(ii) Sold in substantial quantities in the
commercial marketplace; and

(iii) Offered to the Government, under a
contract or subcontract at any tier, without
modification, in the same form in which it is
sold in the commercial marketplace; and

(2) Does not include bulk cargo, as defined
in 46 U.S.C. 40102(4), such as agricultural
products and petroleum products.

Debt bondage means the status or condition
of a debtor arising from a pledge by the debt-
or of his or her personal services or of those
of a person under his or her control as a se-
curity for debt, if the value of those services
as reasonably assessed is not applied toward
the liquidation of the debt or the length and
nature of those services are not respectively
limited and defined.

Employee means an employee of the Con-
tractor directly engaged in the performance
of work under the contract who has other
than a minimal impact or involvement in
contract performance.

Forced Labor means knowingly providing or
obtaining the labor or services of a person—

(1) By threats of serious harm to, or phys-
ical restraint against, that person or another
person;

(2) By means of any scheme, plan, or pat-
tern intended to cause the person to believe
that, if the person did not perform such labor
or services, that person or another person
would suffer serious harm or physical re-
straint; or

(3) By means of the abuse or threatened
abuse of law or the legal process.

Involuntary servitude includes a condition
of servitude induced by means of—

(1) Any scheme, plan, or pattern intended
to cause a person to believe that, if the per-
son did not enter into or continue in such
conditions, that person or another person
would suffer serious harm or physical re-
straint; or

(2) The abuse or threatened abuse of the
legal process.

Severe forms of
means—

(1) Sex trafficking in which a commercial
sex act is induced by force, fraud, or coer-
cion, or in which the person induced to per-
form such act has not attained 18 years of
age; or

(2) The recruitment, harboring, transpor-
tation, provision, or obtaining of a person for
labor or services, through the use of force,
fraud, or coercion for the purpose of subjec-
tion to involuntary servitude, peonage, debt
bondage, or slavery.

Sex trafficking means the recruitment, har-
boring, transportation, provision, or obtain-
ing of a person for the purpose of a commer-
cial sex act.

trafficking in persons
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Subcontract means any contract entered
into by a subcontractor to furnish supplies
or services for performance of a prime con-
tract or a subcontract.

Subcontractor means any supplier, dis-
tributor, vendor, or firm that furnishes sup-
plies or services to or for a prime contractor
or another subcontractor.

United States means the 50 States, the Dis-
trict of Columbia, and outlying areas.

(b) Policy. The United States Government
has adopted a policy prohibiting trafficking
in persons including the trafficking-related
activities of this clause. Contractors, con-
tractor employees, and their agents shall
not—

(1) Engage in severe forms of trafficking in
persons during the period of performance of
the contract;

(2) Procure commercial sex acts during the
period of performance of the contract;

(3) Use forced labor in the performance of
the contract;

(4) Destroy, conceal, confiscate, or other-
wise deny access by an employee to the em-
ployee’s identity or immigration documents,
such as passports or drivers’ licenses, regard-
less of issuing authority;

(5)(1) Use misleading or fraudulent prac-
tices during the recruitment of employees or
offering of employment, such as failing to
disclose, in a format and language accessible
to the worker, basic information or making
material misrepresentations during the re-
cruitment of employees regarding the key
terms and conditions of employment, includ-
ing wages and fringe benefits, the location of
work, the living conditions, housing and as-
sociated costs (if employer or agent provided
or arranged), any significant cost to be
charged to the employee, and, if applicable,
the hazardous nature of the work;

(ii) Use recruiters that do not comply with
local labor laws of the country in which the
recruiting takes place;

(6) Charge employees recruitment fees;

(7 (1) Fail to provide return transportation
or pay for the cost of return transportation
upon the end of employment—

(A) For an employee who is not a national
of the country in which the work is taking
place and who was brought into that country
for the purpose of working on a U.S. Govern-
ment contract or subcontract (for portions of
contracts performed outside the TUnited
States); or

(B) For an employee who is not a United
States national and who was brought into
the United States for the purpose of working
on a U.S. Government contract or sub-
contract, if the payment of such costs is re-
quired under existing temporary worker pro-
grams or pursuant to a written agreement
with the employee (for portions of contracts
performed inside the United States); except
that—

52.222-50

(ii) The requirements of paragraphs
(b)(T)(1) of this clause shall not apply to an
employee who is—

(A) Legally permitted to remain in the
country of employment and who chooses to
do so; or

(B) Exempted by an authorized official of
the contracting agency from the require-
ment to provide return transportation or pay
for the cost of return transportation;

(iii) The requirements of paragraph (b)(7)(1)
of this clause are modified for a victim of
trafficking in persons who is seeking victim
services or legal redress in the country of
employment, or for a witness in an enforce-
ment action related to trafficking in per-
sons. The contractor shall provide the return
transportation or pay the cost of return
transportation in a way that does not ob-
struct the victim services, legal redress, or
witness activity. For example, the con-
tractor shall not only offer return transpor-
tation to a witness at a time when the wit-
ness is still needed to testify. This paragraph
does not apply when the exemptions at para-
graph (b)(7)(ii) of this clause apply.

(8) Provide or arrange housing that fails to
meet the host country housing and safety
standards; or

(9) If required by law or contract, fail to
provide an employment contract, recruit-
ment agreement, or other required work doc-
ument in writing. Such written work docu-
ment shall be in a language the employee un-
derstands. If the employee must relocate to
perform the work, the work document shall
be provided to the employee at least five
days prior to the employee relocating. The
employee’s work document shall include, but
is not limited to, details about work descrip-
tion, wages, prohibition on charging recruit-
ment fees, work location(s), living accom-
modations and associated costs, time off,
roundtrip transportation arrangements,
grievance process, and the content of appli-
cable laws and regulations that prohibit traf-
ficking in persons.

(c) Contractor requirements. The Contractor
shall—

(1) Notify its employees and agents of—

(i) The United States Government’s policy
prohibiting trafficking in persons, described
in paragraph (b) of this clause; and

(ii) The actions that will be taken against
employees or agents for violations of this
policy. Such actions for employees may in-
clude, but are not limited to, removal from
the contract, reduction in benefits, or termi-
nation of employment; and

(2) Take appropriate action, up to and in-
cluding termination, against employees,
agents, or subcontractors that violate the
policy in paragraph (b) of this clause.

(d) Notification. (1) The Contractor shall in-
form the Contracting Officer and the agency
Inspector General immediately of—
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(i) Any credible information it receives
from any source (including host country law
enforcement) that alleges a Contractor em-
ployee, subcontractor, subcontractor em-
ployee, or their agent has engaged in con-
duct that violates the policy in paragraph (b)
of this clause (see also 18 U.S.C. 1351, Fraud
in Foreign Labor Contracting, and 52.203—
13(b)(3)(1)(A), if that clause is included in the
solicitation or contract, which requires dis-
closure to the agency Office of the Inspector
General when the Contractor has credible
evidence of fraud); and

(ii) Any actions taken against a Contractor
employee, subcontractor, subcontractor em-
ployee, or their agent pursuant to this
clause.

(2) If the allegation may be associated with
more than one contract, the Contractor shall
inform the contracting officer for the con-
tract with the highest dollar value.

(e) Remedies. In addition to other remedies
available to the Government, the Contrac-
tor’s failure to comply with the require-
ments of paragraphs (c¢), (d), (g), (h), or (i) of
this clause may result in—

(1) Requiring the Contractor to remove a
Contractor employee or employees from the
performance of the contract;

(2) Requiring the Contractor to terminate
a subcontract;

(3) Suspension of contract payments until
the Contractor has taken appropriate reme-
dial action;

(4) Loss of award fee, consistent with the
award fee plan, for the performance period in
which the Government determined Con-
tractor non-compliance;

(5) Declining to exercise available options
under the contract;

(6) Termination of the contract for default
or cause, in accordance with the termination
clause of this contract; or

(7) Suspension or debarment.

(f) Mitigating and aggravating factors. When
determining remedies, the Contracting Offi-
cer may consider the following:

(1) Mitigating factors. The Contractor had a
Trafficking in Persons compliance plan or an
awareness program at the time of the viola-
tion, was in compliance with the plan, and
has taken appropriate remedial actions for
the violation, that may include reparation to
victims for such violations.

(2) Aggravating factors. The Contractor
failed to abate an alleged violation or en-
force the requirements of a compliance plan,
when directed by the Contracting Officer to
do so.

(g) Full cooperation.
shall, at a minimum—

(i) Disclose to the agency Inspector Gen-
eral information sufficient to identify the
nature and extent of an offense and the indi-
viduals responsible for the conduct;

(1) The Contractor

48 CFR Ch. 1 (10-1-15 Edition)

(ii) Provide timely and complete responses
to Government auditors’ and investigators’
requests for documents;

(iii) Cooperate fully in providing reason-
able access to its facilities and staff (both in-
side and outside the U.S.) to allow con-
tracting agencies and other responsible Fed-
eral agencies to conduct audits, investiga-
tions, or other actions to ascertain compli-
ance with the Trafficking Victims Protec-
tion Act of 2000 (22 U.S.C. chapter 78), E.O.
13627, or any other applicable law or regula-
tion establishing restrictions on trafficking
in persons, the procurement of commercial
sex acts, or the use of forced labor; and

(iv) Protect all employees suspected of
being victims of or witnesses to prohibited
activities, prior to returning to the country
from which the employee was recruited, and
shall not prevent or hinder the ability of
these employees from cooperating fully with
Government authorities.

(2) The requirement for full cooperation
does not foreclose any Contractor rights
arising in law, the FAR, or the terms of the
contract. It does not—

(i) Require the Contractor to waive its at-
torney-client privilege or the protections af-
forded by the attorney work product doc-
trine;

(ii) Require any officer, director, owner,
employee, or agent of the Contractor, includ-
ing a sole proprietor, to waive his or her at-
torney client privilege or Fifth Amendment
rights; or

(iii) Restrict the Contractor from—

(A) Conducting an internal investigation;
or

(B) Defending a proceeding or dispute aris-
ing under the contract or related to a poten-
tial or disclosed violation.

(h) Compliance plan. (1) This paragraph (h)
applies to any portion of the contract that—

(i) Is for supplies, other than commercially
available off-the-shelf items, acquired out-
side the United States, or services to be per-
formed outside the United States; and

(ii) Has an estimated value that exceeds
$500,000.

(2) The Contractor shall maintain a com-
pliance plan during the performance of the
contract that is appropriate—

(i) To the size and complexity of the con-
tract; and

(ii) To the nature and scope of the activi-
ties to be performed for the Government, in-
cluding the number of non-United States
citizens expected to be employed and the
risk that the contract or subcontract will in-
volve services or supplies susceptible to traf-
ficking in persons.

(3) Minimum requirements. The compliance
plan must include, at a minimum, the fol-
lowing:

(i) An awareness program to inform con-
tractor employees about the Government’s
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policy prohibiting trafficking-related activi-
ties described in paragraph (b) of this clause,
the activities prohibited, and the actions
that will be taken against the employee for
violations. Additional information about
Trafficking in Persons and examples of
awareness programs can be found at the Web
site for the Department of State’s Office to
Monitor and Combat Trafficking in Persons
at http://www.state.gov/i/tip/.

(ii) A process for employees to report,
without fear of retaliation, activity incon-
sistent with the policy prohibiting traf-
ficking in persons, including a means to
make available to all employees the hotline
phone number of the Global Human Traf-
ficking Hotline at 1-844-888-FREE and its
email address at help@befree.org.

(iii) A recruitment and wage plan that only
permits the use of recruitment companies
with trained employees, prohibits charging
recruitment fees to the employee, and en-
sures that wages meet applicable host-coun-
try legal requirements or explains any vari-
ance.

(iv) A housing plan, if the Contractor or
subcontractor intends to provide or arrange
housing, that ensures that the housing meets
host-country housing and safety standards.

(v) Procedures to prevent agents and sub-
contractors at any tier and at any dollar
value from engaging in trafficking in persons
(including activities in paragraph (b) of this
clause) and to monitor, detect, and termi-
nate any agents, subcontracts, or subcon-
tractor employees that have engaged in such
activities.

(4) Posting. (i) The Contractor shall post
the relevant contents of the compliance
plan, no later than the initiation of contract
performance, at the workplace (unless the
work is to be performed in the field or not in
a fixed location) and on the Contractor’s Web
site (if one is maintained). If posting at the
workplace or on the Web site is impracti-
cable, the Contractor s