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the hiring agency, or having an out-
standing reputation among others in
the field.

(c) Administrative appeals judges
will advance successively to rates AA-
2, 3, and 4 upon completion of 52 weeks
of service in the next lower rate, and to
rates 5 and 6 upon completion of 104
weeks of service in the next lower rate.
Advancement to a higher rate takes ef-
fect on the first day of the first pay pe-
riod beginning on or after completion
of the required period of service. Time
in a nonpay status is creditable service
in the computation of a waiting period
in so far as it does not exceed 2 weeks
for each 52 weeks of service. Time in a
nonpay status is fully creditable if the
absence is due to military service, as
defined in 5 U.S.C. 8331(13), or receipt of
injury compensation under chapter 81
of title 5, United States Code. Time
under pay systems outside the adminis-
trative appeals judge pay system is not
creditable service in computing the re-
quired waiting period, except that time
under the administrative law judge pay
system established under 5 U.S.C. 5372
is creditable when an individual moves
from that system to the administrative
appeals judge pay system without a
break in service.

(d) An agency must use the following
procedures to convert an administra-
tive appeals judge’s annual rate of
basic pay to an hourly, daily, weekly,
or biweekly rate:

(1) To derive an hourly rate, divide
the annual rate of pay by 2,087 and
round to the nearest cent, counting
one-half cent and over as the next
higher cent.

(2) To derive a daily rate, multiply
the hourly rate by the number of daily
hours of service required by the admin-
istrative appeals judge’s basic daily
tour of duty.

(3) To derive a weekly or biweekly
rate, multiply the hourly rate by 40 or
80, as the case may be.

§534.605 Conversion.

On the first day of the first pay pe-
riod beginning on or after December 11,
2001, agencies must convert the rate of
basic pay of an administrative appeals
judge to the lowest rate of basic pay
provided by §534.603(a) of this subpart
that equals or exceeds the rate of basic

§535.102

pay the administrative appeals judge
received immediately before that date.
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§535.101 Purpose.

The purpose of this part is to provide
a regulatory framework for the critical
position pay authority authorized by 5
U.S.C. 5377. The Office of Personnel
Management (OPM), in consultation
with the Office of Management and
Budget (OMB), may grant authority to
the head of an agency to fix the rate of
basic pay for one or more positions
under this part.

§535.102 Definitions.

Agency has the meaning given that
term in 5 U.S.C. 5102.

Critical position means a position for
which OPM has granted authority to
the head of an agency to exercise the
pay-setting authority provided in 5
U.S.C. 53171.

Critical position pay authority means
the authority that may be granted to
the head of an agency by OPM under 5
U.S.C. 5377 to set the rate of basic pay
for a given critical position under the
provisions of that section.

Critical position pay rate means the
specific rate of pay established by the
head of an agency for an employee in a
critical position based upon the exer-
cise of the critical position pay author-
ity. A critical position pay rate is a
rate of basic pay to the extent provided
in §535.106.

Employee means an employee (as de-
fined in 5 U.S.C. 2105) in or under an
agency.
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§535.103

Head of an agency means the agency
head or an official who has been dele-
gated the authority to act for the agen-
cy head in the matter concerned.

§535.103 Authority.

(a) Subject to a grant of authority
from OPM in consultation with OMB
and all other requirements in this part,
the head of an agency may fix the rate
of basic pay for a critical position at a
rate not less than the rate of basic pay
that would otherwise be payable for
the position, but not greater than—

(1) The rate payable for level II of the
Executive Schedule (unless paragraph
(a)(2) or (a)(3) of this section applies);

(2) The rate payable for level I of the
Executive Schedule in exceptional cir-
cumstances based on information and
data that justify a rate higher than the
rate payable for level II of the Execu-
tive Schedule; or

(3) A rate in excess of the rate for
level I of the Executive Schedule that
is established in rare circumstances
with the written approval of the Presi-
dent.

(b) The head of an agency may exer-
cise his or her critical position pay au-
thority only—

(1) When such a position requires ex-
pertise of an extremely high level in a
scientific, technical, professional, or
administrative field and is critical to
the agency’s successful accomplish-
ment of an important mission; and

(2) To the extent necessary to recruit
or retain an individual exceptionally
well-qualified for the critical position.

(c) If critical position pay authority
is granted for a position, the head of an
agency may determine whether it is
appropriate to exercise the authority
with respect to any proposed appointee
or incumbent of the position.

(d) An agency granted critical posi-
tion pay authority may continue to use
the authority for an authorized posi-
tion as long as needed. OPM will mon-
itor the use of critical position pay au-
thorities annually, through the agen-
cy’s required reports under §535.107,
and will terminate the authority asso-
ciated with a given position after noti-
fying the agency if, in OPM’s judgment
in consultation with OMB, the author-
ity is no longer needed.
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§535.104 Requests for and granting
critical position pay authority.

(a) An agency may request critical
position pay authority only after de-
termining that the position in question
cannot be filled with an exceptionally
well-qualified individual through the
use of other available human resources
flexibilities and pay authorities. Agen-
cy requests must include the informa-
tion in paragraph (d) of this section.
OPM, in consultation with OMB, will
review agency requests. OPM will ad-
vise the requesting agency as to wheth-
er the request is approved and when
the agency’s critical position pay au-
thority becomes effective.

(b) A request for critical position pay
authority (or authorities) must be
signed by the head of an agency and
submitted to OPM. Requests covering
multiple positions must include a list
of the positions in priority order. The
head of an agency may request cov-
erage of positions of a type not listed
in 5 U.S.C. 5377(a)(2), as authorized by 5
U.S.C. 5377(1)(2) and Executive Order
13415.

(c) Requests for critical position pay
authority to set pay above the rate for
level II of the Executive Schedule and
up to the rate for level I of the Execu-
tive Schedule because of exceptional
circumstances require information and
data that justify the higher pay. Re-
quests for critical position pay author-
ity to set pay above the rate for level
I of the Executive Schedule due to rare
circumstances require approval by the
President. The head of an agency must
submit such requests to OPM with the
information required in paragraph (d)
of this section. If OPM, in consultation
with OMB, concurs with a request to
set pay above the rate for level I of the
Executive Schedule, OPM will seek the
President’s approval. The President
may establish a maximum limitation
on the critical pay rate.

(d) At a minimum, all requests for
critical position pay authority must
include:

(1) Position title;

(2) Position appointment authority
(for Senior Executive Service posi-
tions, appointment authority for any
incumbent);

(3) Pay plan and grade/level;
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(4) Occupational series of the posi-
tion;

(5) Geographic location of the posi-
tion;

(6) Current salary of the position or
incumbent;

(7) Name of incumbent (or ‘‘Vacant’);

(8) Length of time the incumbent has
been in the position or length of time
the position has been vacant;

(9) A written evaluation of the need
to designate the position as critical.
Such an evaluation must include—

(i) The kinds of work required by the
position and the context within which
it operates;

(ii) The range of positions and quali-
fication requirements that charac-
terize the occupational field, including
those that require extremely high lev-
els of expertise;

(iii) The rates of pay reasonably and
generally required in the public and
private sectors for similar positions;
and

(iv) The availability of individuals
who possess the qualifications to do
the work required by the position;

(10) Documentation, with appropriate
supporting data, of the agency’s experi-
ence and, as appropriate, the experi-
ence of other organizations, in efforts
to recruit or retain exceptionally well-
qualified individuals for the position or
for a position sufficiently similar with
respect to the occupational field, re-
quired qualifications, and other perti-
nent factors, to provide a reliable com-
parison;

(11) Assessment of why the agency
could not, through diligent and com-
prehensive recruitment efforts and
without using the critical position pay
authority, fill the position within a
reasonable period with an individual
who could perform the duties and re-
sponsibilities in a manner sufficient to
fulfill the agency’s mission. This as-
sessment must include a justification
as to why the agency could not, as an
effective alternative, use other human
resources flexibilities and pay authori-
ties, such as recruitment, relocation,
and retention incentives under 5 CFR
part 575;

(12) An explanation regarding why
the position should be designated a
critical position and made eligible for a
higher rate of pay under this part with-

§535.105

in its organizational context (i.e., rel-
ative to other positions in the organi-
zation) and, when applicable, how it
compares with other critical positions
in the agency. The agency must in-
clude an explanation of how it will deal
with perceived inequities among agen-
cy employees (e.g., situations in which
employees in positions designated as
critical would receive higher rates of
pay than their peers, supervisors, or
other employees in positions with high-
er-level duties and responsibilities);

(13) Documentation of the effect on
the successful accomplishment of im-
portant agency missions if the position
is not designated as a critical position,
including an explanation and justifica-
tion for OPM and OMB to expedite
processing in cases where the agency
believes that urgency warrants expe-
dited processing;

(14) Any additional information the
agency may deem appropriate to dem-
onstrate that higher pay is needed to
recruit or retain an employee for a
critical position;

(15) Unless the position is an Execu-
tive Schedule position, a copy of the
position description and qualification
standard for the critical position; and

(16) The desired rate of basic pay for
requests to set pay above the rate for
level II of the Executive Schedule and
justification to show that such a rate
is necessary to recruit and retain an
individual exceptionally well-qualified
for the critical position.

§535.105 Setting and adjusting rates of
basic pay.

(a) The rate of basic pay for a critical
position may not be less than the rate
of basic pay, including any locality-
based comparability payments estab-
lished under 5 U.S.C. 5304 or special
rate supplement under 5 U.S.C. 5305 (or
other similar payment or supplement
under other legal authority) that
would otherwise be payable for the po-
sition.

(b) If critical position pay authority
is granted for a position, the head of an
agency may set pay initially at any
amount up to the rate of pay for level
II or level I of the Executive Schedule,
as applicable, without further approval
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§535.106

unless a higher maximum rate is ap-
proved by the President under
§535.104(c).

(c) The head of an agency may make
subsequent adjustments in the rate of
basic pay for a critical position each
January at the same time general pay
adjustments are authorized for Execu-
tive Schedule employees under section
5318 of title 5, United States Code. Such
adjusted rates may not exceed the new
rate for Executive Schedule level II or
other applicable maximum established
for the critical position. However, the
employee must have at least a rating
of Fully Successful or equivalent, and
subsequent adjustments must be based
on labor market factors, recruitment
and retention needs, and individual ac-
complishments and contributions to an
agency’s mission.

(d) Employees receiving critical posi-
tion pay are not entitled to locality-
based comparability payments estab-
lished under 5 U.S.C. 5304, special rate
supplements under 5 U.S.C. 5305, or
other similar payments or supplements
under other legal authority.

(e) If an agency discontinues critical
position pay for a given position (on its
own initiative or because OPM, in con-
sultation with OMB, terminates the
authority under §535.103(d)), the em-
ployee’s rate of basic pay will be set at
the rate to which the employee would
be entitled had he or she not received
critical pay, as determined by the head
of the agency, unless the employee is
eligible for a higher payable rate under
the General Schedule maximum pay-
able rate rule in §531.221 and the agen-
cy chooses to apply that rule.

§535.106 Treatment as rate of basic
pay.

A critical position pay rate is consid-
ered a rate of basic pay for all pur-
poses, including any applicable pre-
mium pay, except—

(a) Application of any saved pay or
pay retention provisions (e.g., 5 U.S.C.
5363); or

(b) Application of any adverse action
provisions (e.g., 5 U.S.C. 7512).

§535.107 Annual
ments.

reporting require-

(a) OPM must submit an annual re-
port to Congress on the use of the crit-
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ical position pay authority. Agencies
must submit the following information
to OPM by January 31 of each year on
their use of critical position pay au-
thority for the previous calendar year:

(1) The name, title, pay plan, and
grade/level of each employee receiving
a higher rate of basic pay under this
subpart;

(2) The annual rate or rates of basic
pay paid in the preceding calendar year
to each employee in a critical position;

(3) The beginning and ending dates of
such rate(s) of basic pay, as applicable;

(4) The rate or rates of basic pay that
would have been paid but for the grant
of critical position pay. This includes
what the rate or rates of basic pay
were, or would have been, without crit-
ical position pay at the time critical
position pay is initially exercised and
any subsequent adjustments to basic
pay that would have been made if crit-
ical position pay authority had not
been exercised; and

(5) Whether the authority is still
needed for the critical position(s).

PART 5636—GRADE AND PAY
RETENTION
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