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prior to January 1, 2015. No application
for asylum may be filed pursuant to
section 208 of the INA by an alien
present or arriving in the CNMI prior
to January 1, 2015; however, aliens
physically present or arriving in the
CNMI prior to January 1, 2015, may
apply for withholding of removal under
section 241(b)(3) of the Act and with-
holding and deferral of removal under
the regulations implementing Article 3
of the United Nations Convention
Against Torture, Inhuman or Degrad-
ing Treatment or Punishment.

(B) Removal by DHS under paragraph
(b)(1) of this section is equivalent in all
respects and has the same con-
sequences as removal after proceedings
conducted under section 240 of the Act.

(iii) Removal of inadmissible aliens who
arrived by air or sea. Removal of an
alien from Guam or the CNMI under
this section may be effected using the
return portion of the round trip pas-
sage presented by the alien at the time
of entry to Guam and the CNMI. Such
removal shall be on the first available
means of transportation to the alien’s
point of embarkation to Guam or the
CNMI. Nothing in this part absolves
the carrier of the responsibility to re-
move any inadmissible or deportable
alien at carrier expense, as provided in
the carrier agreement.

[26 FR 12066, Dec. 16, 1961]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §212.1, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§212.2 Consent to reapply for admis-
sion after deportation, removal or
departure at Government expense.

(a) Evidence. Any alien who has been
deported or removed from the United
States is inadmissible to the United
States unless the alien has remained
outside of the United States for five
consecutive years since the date of de-
portation or removal. If the alien has
been convicted of an aggravated felony,
he or she must remain outside of the
United States for twenty consecutive
years from the deportation date before
he or she is eligible to re-enter the
United States. Any alien who has been
deported or removed from the United
States and is applying for a visa, ad-
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mission to the United States, or ad-
justment of status, must present proof
that he or she has remained outside of
the United States for the time period
required for re-entry after deportation
or removal. The examining consular or
immigration officer must be satisfied
that since the alien’s deportation or re-
moval, the alien has remained outside
the United States for more than five
consecutive years, or twenty consecu-
tive years in the case of an alien con-
victed of an aggravated felony as de-
fined in section 101(a)(43) of the Act.
Any alien who does not satisfactorily
present proof of absence from the
United States for more than five con-
secutive years, or twenty consecutive
years in the case of an alien convicted
of an aggravated felony, to the con-
sular or immigration officer, and any
alien who is seeking to enter the
United States prior to the completion
of the requisite five- or twenty-year ab-
sence, must apply for permission to re-
apply for admission to the United
States as provided under this part. A
temporary stay in the United States
under section 212(d)(3) of the Act does
not interrupt the five or twenty con-
secutive year absence requirement.

(b) Alien applying to consular officer
for monimmigrant visa or mnonresident
alien border crossing card. (1) An alien
who is applying to a consular officer
for a nonimmigrant visa or a non-
resident alien border crossing card,
must request permission to reapply for
admission to the United States if five
years, or twenty years if the alien’s de-
portation was based upon a conviction
for an aggravated felony, have not
elapsed since the date of deportation or
removal. This permission shall be re-
quested in the manner prescribed
through the consular officer, and may
be granted only in accordance with sec-
tions 212(a)(9)(A) and 212(d)(3)(A) of the
Act and 8 CFR 212.4. However, the alien
may apply for such permission by sub-
mitting an application on the form des-
ignated by USCIS with the fee pre-
scribed in 8 CFR 103.7(b)(1), in accord-
ance with the form instructions, to the
consular officer if that officer is will-
ing to accept the application, and rec-
ommends to the district director that
the alien be permitted to apply.
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(2) The consular officer shall forward
the application to the district director
with jurisdiction over the place where
the deportation or removal proceedings
were held.

(c) Special provisions for an applicant
for monimmigrant visa wunder section
101(a)(15)(K) of the Act. (1) An applicant
for a nonimmigrant visa under section
101(a)(15)(K) must:

(i) Be the beneficiary of a valid visa
petition approved by the Service; and

(ii) File the application on the form
designated by USCIS with the fee pre-
scribed in 8 CFR 103.7(b)(1), in accord-
ance with the form instructions with
the consular officer for permission to
reapply for admission to the United
States after deportation or removal.

(2) The consular officer must forward
the application to the designated
USCIS office. If the alien is ineligible
on grounds which, upon the applicant’s
marriage to the United States citizen
petitioner, may be waived under sec-
tion 212 (g), (h), or (i) of the Act, the
consular officer must also forward a
recommendation as to whether the
waiver should be granted.

(d) Applicant for immigrant visa. Ex-
cept as provided in paragraph (g)(2) of
this section, an applicant for an immi-
grant visa who is not physically
present in the United States and who
requires permission to reapply must
file the waiver request on the form des-
ignated by USCIS. Except as provided
in paragraph (g)(2) of this section, if
the applicant also requires a waiver
under section 212(g), (h), or (i) of the
Act, he or she must file both waiver re-
quests simultaneously on the forms
designated by USCIS with the fees pre-
scribed in 8 CFR 103.7(b)(1) and in ac-
cordance with the form instructions.

(e) Applicant for adjustment of status.
An applicant for adjustment of status
under section 245 of the Act and part
245 of this chapter must request per-
mission to reapply for entry in con-
junction with his or her application for
adjustment of status. This request is
made by filing the application on the
form designated by USCIS. If the appli-
cation under section 245 of the Act has
been initiated, renewed, or is pending
in a proceeding before an immigration
judge, the district director must refer
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the application to the
judge for adjudication.

(f) Applicant for admission at port of
entry. An alien may request permission
at a port of entry to reapply for admis-
sion to the United States within 5
years of the deportation or removal, or
20 years in the case of an alien de-
ported, or removed 2 or more times, or
at any time after deportation or re-
moval in the case of an alien convicted
of an aggravated felony. The alien
must file the , where required, with the
DHS officer having jurisdiction over
the port of entry.

(g) Other applicants. (1) Any applicant
for permission to reapply for admission
under circumstances other than those
described in paragraphs (b) through (f)
of this section must apply on the form
designated by USCIS with the fee pre-
scribed in 8 CFR 103.7(b)(1) and in ac-
cordance with the form instructions.

(2) An alien who is an applicant for
parole authorization under 8 CFR
245.15(t)(2) or 8 CFR 245.13(k)(2) and re-
quires consent to reapply for admission
after deportation, removal, or depar-
ture at Government expense, or a waiv-
er under section 212(g), 212(h), or 212(i)
of the Act, must file the requisite waiv-
er form concurrently with the parole
request.

(h) Decision. An applicant who has
submitted a request for consent to re-
apply for admission after deportation
or removal must be notified of the de-
cision. If the application is denied, the
applicant must be notified of the rea-
sons for the denial and of his or her
right to appeal as provided in part 103
of this chapter. Except in the case of
an applicant seeking to be granted ad-
vance permission to reapply for admis-
sion prior to his or her departure from
the United States, the denial of the ap-
plication shall be without prejudice to
the renewal of the application in the
course of proceedings before an immi-
gration judge under section 242 of the
Act and this chapter.

(i) Retroactive approval. (1) If the alien
filed the application when seeking ad-
mission at a port of entry, the approval
of the application shall be retroactive
to either:

(i) The date on which the alien em-
barked or reembarked at a place out-
side the United States; or

immigration
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(ii) The date on which the alien at-
tempted to be admitted from foreign
contiguous territory.

(2) If the alien filed Form I-212 in
conjunction with an application for ad-
justment of status under section 245 of
the Act, the approval of the application
shall be retroactive to the date on
which the alien embarked or re-
embarked at a place outside the United
States.

(j) Advance approval. An alien whose
departure will execute an order of de-
portation shall receive a conditional
approval depending upon his or her sat-
isfactory departure. However, the
grant of permission to reapply does not
waive inadmissibility under section
212(a)(9)(A) of the Act resulting from
exclusion, deportation, or removal pro-
ceedings which are instituted subse-
quent to the date permission to reapply
is granted.

[66 FR 23212, May 21, 1991, as amended at 64
FR 25766, May 12, 1999; 656 FR 15854, Mar. 24,
2000; 74 FR 26937, June 5, 2009; 76 FR 53787,
Aug. 29, 2011]

§212.3 Application for the exercise of
discretion under section 212(c).

(a) Jurisdiction. An application for the
exercise of discretion under section
212(c) of the Act must be submitted on
the form designated by USCIS with the
fee prescribed in 8 CFR 103.7(b)(1) and
in accordance with the form instruc-
tions. If the application is made in the
course of proceedings under sections
235, 236, or 242 of the Act, the applica-
tion shall be made to the Immigration
Court.

(b) Filing of application. The applica-
tion may be filed prior to, at the time
of, or at any time after the applicant’s
departure from or arrival into the
United States. All material facts and/
or circumstances which the applicant
knows or believes apply to the grounds
of excludability or deportability must
be described. The applicant must also
submit all available documentation re-
lating to such grounds.

(c) Decision of the District Director. A
district director may grant or deny an
application for advance permission to
return to an unrelinquished domicile
under section 212(c) of the Act, in the
exercise of discretion, unless otherwise
prohibited by paragraph (f) of this sec-
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tion. The applicant shall be notified of
the decision and, if the application is
denied, of the reason(s) for denial. No
appeal shall lie from denial of the ap-
plication, but the application may be
renewed before an Immigration Judge
as provided in paragraph (e) of this sec-
tion.

(d) Validity. Once an application is
approved, that approval is valid indefi-
nitely. However, the approval covers
only those specific grounds of exclud-
ability or deportability that were de-
scribed in the application. An applica-
tion who failed to describe any other
grounds of excludability or deport-
ability, or failed to disclose material
facts existing at the time of the ap-
proval of the application, remains ex-
cludable or deportable under the pre-
viously unidentified grounds. If at a
later date, the applicant becomes sub-
ject to exclusion or deportation based
upon these previously unidentified
grounds or upon new ground(s), a new
application must be filed.

(e) Filing or renewal of applications be-
fore an Immigration Judge. (1) An appli-
cation for the exercise of discretion
under section 212(c) of the Act may be
renewed or submitted in proceedings
before an Immigration Judge under
sections 235, 236, or 242 of the Act, and
under this chapter. Such application
shall be adjudicated by the Immigra-
tion Judge, without regard to whether
the applicant previously has made ap-
plication to the district director.

(2) The Immigration Judge may
grant or deny an application for ad-
vance permission to return to an
unrelinquished domicile under section
212(c) of the Act, in the exercise of dis-
cretion, unless otherwise prohibited by
paragraph (f) of this section.

(3) An alien otherwise entitled to ap-
peal to the Board of Immigration Ap-
peals may appeal the denial by the Im-
migration Judge of this application in
accordance with the provisions of §3.36
of this chapter.

(f) Limitations on discretion to grant
an application under section 212(c) of
the Act. An application for advance
permission to enter under section 212 of
the Act shall be denied if:

(1) The alien has not been lawfully
admitted for permanent residence;
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