
646 

12 CFR Ch. I (1–1–16 Edition) Pt. 34 

commercial purposes and $300,000 for residen-
tial purposes—both of which would be per-
mitted under its $800,000 General Limita-
tion—Savings Association A’s remaining per-
missible lending to Y would be: first, an ad-
ditional $100,000 under the General Limita-
tion, and then another $800,000 to develop do-
mestic residential housing units if the sav-
ings association meets the paragraph 
§ 32.3(d)(2) prerequisites. (The latter is 
$800,000 because in no event may the total 
lending to Y exceed 30 percent of unimpaired 
capital and unimpaired surplus). If Savings 
Association A did not lend Y the remaining 
$100,000 permissible under the General Limi-
tation, its permissible loans to develop do-
mestic residential housing units under 
§ 32.3(d)(2) would be $900,000 instead of $800,000 
(the total loans to Y would still equal 
$1,600,000). 

3. In short, under the § 32.3(d)(2) exception, 
the 30 percent or $30,000,000 limit will always 
operate as the uppermost limitation, unless 
the savings association does not avail itself 
of the exception and merely relies upon its 
General Limitation. 

Section 2. Interrelationship Between the General 
Limitation and the 150 Percent Aggregate 
Limit on Loans to All Borrowers To Develop 
Domestic Residential Housing Units 

Numerous questions have been received re-
garding the allocation of loans between the 
different lending limit ‘‘baskets,’’ i.e., the 15 
percent General Limitation basket and the 
30 percent Residential Development basket. 
In general, the inquiries concern the manner 
in which a savings association may ‘‘move’’ 
a loan from the General Limitation basket 
to the Residential Development basket. The 
following example is intended to provide 
guidance: 

Example: Savings Association A’s General 
Limitation under § 32.3(a) is $15 million. In 
January, Savings Association A makes a $10 
million loan to Borrower to develop domes-
tic residential housing units. At the time the 
loan was made, Savings Association A had 
not received approval under an order issued 
by the appropriate Federal banking agency 
to avail itself of the residential development 
exception to lending limits. Therefore, the 
$10 million loan is made under Savings Asso-
ciation A’s General Limitation. 

2. In June, Savings Association A receives 
authorization to lend under the Residential 
Development exception. In July, Savings As-
sociation A lends $3 million to Borrower to 
develop domestic residential housing units. 
In August, Borrower seeks an additional $12 
million commercial loan from Savings Asso-
ciation A. Savings Association A cannot 
make the loan to Borrower, however, be-
cause it already has an outstanding $10 mil-
lion loan to Borrower that counts against 
Savings Association A’s General Limitation 

of $15 million. Thus, Savings Association A 
may lend only up to an additional $5 million 
to Borrower under the General Limitation. 

3. However, Savings Association A may be 
able to reallocate the $10 million loan it 
made to Borrower in January to its Residen-
tial Development basket provided that: (1) 
Savings Association A has obtained author-
ity under an order issued by the appropriate 
Federal banking agency to avail itself of the 
additional lending authority for residential 
development and maintains compliance with 
all prerequisites to such lending authority; 
(2) the original $10 million loan made in Jan-
uary constitutes a loan to develop domestic 
residential housing units as defined; and (3) 
the housing unit(s) constructed with the 
funds from the January loan remain in a 
stage of ‘‘development’’ at the time Savings 
Association A reallocates the loan to the do-
mestic residential housing basket. The 
project must be in a stage of acquisition, de-
velopment, construction, rehabilitation, or 
conversion in order for the loan to be reallo-
cated. 

4. If Savings Association A is able to re-
allocate the $10 million loan made to Bor-
rower in January to its Residential Develop-
ment basket, it may make the $12 million 
commercial loan requested by Borrower in 
August. Once the January loan is reallocated 
to the Residential Development basket, how-
ever, the $10 million loan counts towards 
Savings Association A’s 150 percent aggre-
gate limitation on loans to all borrowers 
under the residential development basket 
(§ 32.3(d)(2)). 

5. If Savings Association A reallocates the 
January loan to its domestic residential 
housing basket and makes an additional $12 
million commercial loan to Borrower, Sav-
ings Association A’s totals under the respec-
tive limitations would be: $12 million under 
the General Limitation; and $13 million 
under the Residential Development limita-
tion. The full $13 million residential develop-
ment loan counts toward Savings Associa-
tion A’s aggregate 150 percent limitation. 

[77 FR 37282, June 21, 2012] 

PART 33 [RESERVED] 

PART 34—REAL ESTATE LENDING 
AND APPRAISALS 

Subpart A—General 

Sec. 
34.1 Purpose and scope. 
34.2 Definitions. 
34.3 General rule. 
34.4 Applicability of state law. 
34.5 Due-on-sale clauses. 
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34.47 Enforcement. 

Subpart D—Real Estate Lending Standards 
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34.84 [Reserved] 
34.85 Appraisal requirements. 
34.86 Additional expenditures and notifica-

tion. 
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Mortgage Loans 

34.201 Authority, purpose, and scope. 
34.202 Definitions applicable to higher- 

priced mortgage loans. 
34.203 Appraisals for higher-priced mortgage 

loans. 

APPENDIX A TO SUBPART G OF PART 34—HIGH-
ER-PRICED MORTGAGE LOAN APPRAISAL 
SAFE HARBOR REVIEW 

APPENDIX B TO SUBPART G OF PART 34—IL-
LUSTRATIVE WRITTEN SOURCE DOCUMENTS 
FOR HIGHER-PRICED MORTGAGE LOAN AP-
PRAISAL RULES 

APPENDIX C TO SUBPART G OF PART 34—OCC 
INTERPRETATIONS 

Subpart H—Appraisal Management 
Company Minimum Requirements 

34.210 Authority, purpose, and scope. 
34.211 Definitions. 

34.212 Appraiser panel—annual size calcula-
tion. 

34.213 Appraisal management company reg-
istration. 

34.214 Ownership limitations for State-reg-
istered appraisal management compa-
nies. 

34.215 Requirements for Federally regulated 
appraisal management companies. 

34.216 Information to be presented to the 
Appraisal Subcommittee by partici-
pating States. 

AUTHORITY: 12 U.S.C. 1 et seq., 25b, 29, 93a, 
371, 1462a, 1463, 1464, 1465, 1701j–3, 1828(o), 3331 
et seq., 5101 et seq., and 5412(b)(2)(B) and 15 
U.S.C. 1639h. 

Subpart A—General 

SOURCE: 61 FR 11300, Mar. 20, 1996, unless 
otherwise noted. 

§ 34.1 Purpose and scope. 

(a) Purpose. The purpose of this part 
is to set forth standards for real estate- 
related lending and associated activi-
ties by national banks. 

(b) Scope. This part applies to na-
tional banks and their operating sub-
sidiaries as provided in 12 CFR 5.34. For 
the purposes of 12 U.S.C. 371 and sub-
parts A and B of this part, loans se-
cured by liens on interests in real es-
tate include loans made upon the secu-
rity of condominiums, leaseholds, co-
operatives, forest tracts, land sales 
contracts, and construction project 
loans. Construction project loans are 
not subject to subparts A and B of this 
part, however, if they have a maturity 
not exceeding 60 months and are made 
to finance the construction of either: 

(1) A building where there is a valid 
and binding agreement entered into by 
a financially responsible lender or 
other party to advance the full amount 
of the bank’s loan upon completion of 
the building; or 

(2) A residential or farm building. 

§ 34.2 Definitions. 

(a) Due-on-sale clause means any 
clause that gives the lender or any as-
signee or transferee of the lender the 
power to declare the entire debt pay-
able if all or part of the legal or equi-
table title or an equivalent contractual 
interest in the property securing the 
loan is transferred to another person, 
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1 The limitations on charges that comprise 
rates of interest on loans by national banks 
are determined under Federal law. See 12 
U.S.C. 85 and 1735f–7a; 12 CFR 7.4001. State 
laws purporting to regulate national bank 
fees and charges that do not constitute in-
terest are addressed in 12 CFR 7.4002. 

whether by deed, contract, or other-
wise. 

(b) State means any State of the 
United States of America, the District 
of Columbia, Puerto Rico, the Virgin 
Islands, the Northern Mariana Islands, 
American Samoa, and Guam. 

(c) State law limitations means any 
State statute, regulation, or order of 
any State agency, or judicial decision 
interpreting State law. 

§ 34.3 General rule. 
(a) A national bank may make, ar-

range, purchase, or sell loans or exten-
sions of credit, or interests therein, 
that are secured by liens on, or inter-
ests in, real estate (real estate loans), 
subject to 12 U.S.C. 1828(o) and such re-
strictions and requirements as the 
Comptroller of the Currency may pre-
scribe by regulation or order. 

(b) A national bank shall not make a 
consumer loan subject to this subpart 
based predominantly on the bank’s re-
alization of the foreclosure or liquida-
tion value of the borrower’s collateral, 
without regard to the borrower’s abil-
ity to repay the loan according to its 
terms. A bank may use any reasonable 
method to determine a borrower’s abil-
ity to repay, including, for example, 
the borrower’s current and expected in-
come, current and expected cash flows, 
net worth, other relevant financial re-
sources, current financial obligations, 
employment status, credit history, or 
other relevant factors. 

(c) A national bank shall not engage 
in unfair or deceptive practices within 
the meaning of section 5 of the Federal 
Trade Commission Act, 15 U.S.C. 
45(a)(1), and regulations promulgated 
thereunder in connection with loans 
made under this part. 

[68 FR 70131, Dec. 17, 2003, as amended at 69 
FR 1917, Jan. 13, 2004] 

§ 34.4 Applicability of state law. 
(a) A national bank may make real 

estate loans under 12 U.S.C. 371 and 
§ 34.3, without regard to state law limi-
tations concerning: 

(1) Licensing, registration (except for 
purposes of service of process), filings, 
or reports by creditors; 

(2) The ability of a creditor to require 
or obtain private mortgage insurance, 
insurance for other collateral, or other 

credit enhancements or risk mitigants, 
in furtherance of safe and sound bank-
ing practices; 

(3) Loan-to-value ratios; 
(4) The terms of credit, including 

schedule for repayment of principal 
and interest, amortization of loans, 
balance, payments due, minimum pay-
ments, or term to maturity of the loan, 
including the circumstances under 
which a loan may be called due and 
payable upon the passage of time or a 
specified event external to the loan; 

(5) The aggregate amount of funds 
that may be loaned upon the security 
of real estate; 

(6) Escrow accounts, impound ac-
counts, and similar accounts; 

(7) Security property, including 
leaseholds; 

(8) Access to, and use of, credit re-
ports; 

(9) Disclosure and advertising, in-
cluding laws requiring specific state-
ments, information, or other content 
to be included in credit application 
forms, credit solicitations, billing 
statements, credit contracts, or other 
credit-related documents; 

(10) Processing, origination, serv-
icing, sale or purchase of, or invest-
ment or participation in, mortgages; 

(11) Disbursements and repayments; 
(12) Rates of interest on loans;1 
(13) Due-on-sale clauses except to the 

extent provided in 12 U.S.C. 1701j–3 and 
12 CFR part 591; and 

(14) Covenants and restrictions that 
must be contained in a lease to qualify 
the leasehold as acceptable security for 
a real estate loan. 

(b) State laws on the following sub-
jects are not inconsistent with the real 
estate lending powers of national 
banks and apply to national banks to 
the extent consistent with the decision 
of the Supreme Court in Barnett Bank 
of Marion County, N.A. v. Nelson, Florida 
Insurance Commissioner, et al., 517 U.S. 
25 (1996): 

(1) Contracts; 
(2) Torts; 
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2 But see the distinction drawn by the Su-
preme Court in Easton v. Iowa, 188 U.S. 220, 
238 (1903), where the Court stated that 
‘‘[u]ndoubtedly a state has the legitimate 
power to define and punish crimes by general 
laws applicable to all persons within its ju-
risdiction * * *. But it is without lawful 
power to make such special laws applicable 
to banks organized and operating under the 
laws of the United States.’’ Id. at 239 (hold-
ing that Federal law governing the oper-
ations of national banks preempted a state 
criminal law prohibiting insolvent banks 
from accepting deposits). 

(3) Criminal law; 2 
(4) Homestead laws specified in 12 

U.S.C. 1462a(f); 
(5) Rights to collect debts; 
(6) Acquisition and transfer of real 

property; 
(7) Taxation; 
(8) Zoning; and 
(9) Any other law that the OCC deter-

mines to be applicable to national 
banks in accordance with the decision 
of the Supreme Court in Barnett Bank 
of Marion County, N.A. v. Nelson, Florida 
Insurance Commissioner, et al., 517 U.S. 
25 (1996), or that is made applicable by 
Federal law. 

[69 FR 1917, Jan. 13, 2004, as amended at 76 
FR 43569, July 21, 2011] 

§ 34.5 Due-on-sale clauses. 
A national bank may make or ac-

quire a loan or interest therein, se-
cured by a lien on real property, that 
includes a due-on-sale clause. Except 
as set forth in 12 U.S.C. 1701j–3(d) 
(which contains a list of transactions 
in which due-on-sale clauses may not 
be enforced), due-on-sale clauses in 
loans, whenever originated, will be 
valid and enforceable, notwithstanding 
any State law limitations to the con-
trary. For the purposes of this section, 
the term real property includes resi-
dential dwellings such as condominium 
units, cooperative housing units, and 
residential manufactured homes. 

§ 34.6 Applicability of state law to Fed-
eral savings associations and sub-
sidiaries. 

In accordance with section 1046 of the 
Dodd-Frank Wall Street Reform and 
Consumer Protection Act (12 U.S.C. 
25b), Federal savings associations and 
their subsidiaries shall be subject to 

the same laws and legal standards, in-
cluding regulations of the OCC, as are 
applicable to national banks and their 
subsidiaries, regarding the preemption 
of state law. 

[76 FR 43569, July 21, 2011] 

Subpart B—Adjustable-Rate 
Mortgages 

SOURCE: 61 FR 11301, Mar. 20, 1996, unless 
otherwise noted. 

§ 34.20 Definitions. 

Adjustable-rate mortgage (ARM) loan 
means an extension of credit made to 
finance or refinance the purchase of, 
and secured by a lien on, a one-to-four 
family dwelling, including a condo-
minium unit, cooperative housing unit, 
or residential manufactured home, 
where the lender, pursuant to an agree-
ment with the borrower, may adjust 
the rate of interest from time to time. 
An ARM loan does not include fixed- 
rate extensions of credit that are pay-
able at the end of a term that, when 
added to any terms for which the bank 
has promised to renew the loan, is 
shorter than the term of the amortiza-
tion schedule. 

§ 34.21 General rule. 

(a) Authorization. A national bank 
and its subsidiaries may make, sell, 
purchase, participate in, or otherwise 
deal in ARM loans and interests there-
in without regard to any State law lim-
itations on those activities. 

(b) Purchase of loans not in compliance. 
Except as provided in paragraph (c) of 
this section, a national bank may pur-
chase or participate in ARM loans that 
were not made in accordance with this 
part, provided such purchases are con-
sistent with safe and sound banking 
practices as described in published OCC 
guidance, including appropriate dili-
gence regarding the quality and char-
acteristics of the loans, and other ap-
plicable regulations. 

(c) Purchase of loans from a subsidiary 
or affiliate. ARM loans purchased, in 
whole or in part, from a subsidiary or 
affiliate must comply with this part 
and with other applicable regulations, 
and be consistent with safe and sound 
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banking practices as described in pub-
lished OCC guidance, including appro-
priate diligence regarding the quality 
and characteristics of the loans. For 
purposes of this paragraph, the terms 
affiliate and subsidiary have the same 
meaning as in 12 U.S.C. 371c. 

[61 FR 11300, Mar. 20, 1996, as amended at 73 
FR 22251, Apr. 24, 2008] 

§ 34.22 Index. 
(a) In general. If a national bank 

makes an ARM loan to which 12 CFR 
226.19(b) applies (i.e., the annual per-
centage rate of a loan may increase 
after consummation, the term exceeds 
one year, and the consumer’s principal 
dwelling secures the indebtedness), the 
loan documents must specify an index 
or combination of indices to which 
changes in the interest rate will be 
linked. This index must be readily 
available to, and verifiable by, the bor-
rower and beyond the control of the 
bank. A national bank may use as an 
index any measure of rates of interest 
that meets these requirements. The 
index may be either single values of 
the chosen measure or a moving aver-
age of the chosen measure calculated 
over a specified period. A national 
bank also may increase the interest 
rate in accordance with applicable loan 
documents specifying the amount of 
the increase and the times at which, or 
circumstances under which, it may be 
made. A national bank may decrease 
the interest rate at any time. 

(b) Exception. Thirty days after filing 
a notice with the OCC, a national bank 
may use an index other than one de-
scribed in paragraph (a) of this section 
unless, within that 30-day period, the 
OCC has notified the bank that the no-
tice presents supervisory concerns or 
raises significant issues of law or pol-
icy. If the OCC provides such notice to 
the bank, the bank may not use that 
index unless it applies for and receives 
the OCC’s prior written approval. 

[61 FR 11300, Mar. 20, 1996, as amended at 73 
FR 22251, Apr. 24, 2008] 

§ 34.23 Prepayment fees. 
A national bank offering or pur-

chasing ARM loans may impose fees for 
prepayments notwithstanding any 
State law limitations to the contrary. 

For purposes of this section, prepay-
ments do not include: 

(a) Payments that exceed the re-
quired payment amount to avoid or re-
duce negative amortization; or 

(b) Principal payments, in excess of 
those necessary to retire the out-
standing debt over the remaining loan 
term at the then-current interest rate, 
that are made in accordance with rules 
governing the determination of month-
ly payments contained in the loan doc-
uments. 

§ 34.24 Nonfederally chartered com-
mercial banks. 

Pursuant to 12 U.S.C. 3803(a), a State 
chartered commercial bank may make 
ARM loans in accordance with the pro-
visions of this subpart. For purposes of 
this section, the term ‘‘State’’ shall 
have the same meaning as set forth in 
§ 34.2(b). 

§ 34.25 Transition rule. 

If, on October 1, 1988, a national bank 
had made a loan or binding commit-
ment to lend under an ARM loan pro-
gram that complied with the require-
ments of 12 CFR part 29 in effect prior 
to October 1, 1988 (see 12 CFR Parts 1 to 
199, revised as of January 1, 1988) but 
would have violated any of the provi-
sions of this subpart, the national bank 
may continue to administer the loan or 
binding commitment to lend in accord-
ance with that loan program. All ARM 
loans or binding commitments to make 
ARM loans that a national bank en-
tered into after October 1, 1988, must 
comply with all provisions of this sub-
part. 

Subpart C—Appraisals 

SOURCE: 55 FR 34696, Aug. 24, 1990, unless 
otherwise noted. 

§ 34.41 Authority, purpose, and scope. 

(a) Authority. This subpart is issued 
by the Office of the Comptroller of the 
Currency (the OCC) under 12 U.S.C. 1, 
93a, 1462a, 1463, 1464, 1828(m), 
5412(b)(2)(B), and title XI of the Finan-
cial Institutions Reform, Recovery, 
and Enforcement Act of 1989 (FIRREA) 
(Pub. L. 101–73, 103 Stat. 183 (1989)), 12 
U.S.C. 3331 et seq. 
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(b) Purpose and scope. (1) Title XI of 
FIRREA provides protection for federal 
financial and public policy interests in 
real estate-related transactions by re-
quiring real estate appraisals used in 
connection with federally related 
transactions to be performed in writ-
ing, in accordance with uniform stand-
ards, by appraisers whose competency 
has been demonstrated and whose pro-
fessional conduct will be subject to ef-
fective supervision. This subpart im-
plements the requirements of title XI, 
and applies to all federally related 
transactions entered into by the OCC 
or by institutions regulated by the OCC 
(regulated institutions). 

(2) This subpart: 
(i) Identifies which real estate-re-

lated financial transactions require the 
services of an appraiser; 

(ii) Prescribes which categories of 
federally related transactions shall be 
appraised by a State certified appraiser 
and which by a State licensed ap-
praiser; and 

(iii) Prescribes minimum standards 
for the performance of real estate ap-
praisals in connection with federally 
related transactions under the jurisdic-
tion of the OCC. 

[55 FR 34696, Aug. 24, 1990, as amended at 79 
FR 28400, May 16, 2014] 

§ 34.42 Definitions. 
(a) Appraisal means a written state-

ment independently and impartially 
prepared by a qualified appraiser set-
ting forth an opinion as to the market 
value of an adequately described prop-
erty as of a specific date(s), supported 
by the presentation and analysis of rel-
evant market information. 

(b) Appraisal Foundation means the 
Appraisal Foundation established on 
November 30, 1987, as a not-for-profit 
corporation under the laws of Illinois. 

(c) Appraisal Subcommittee means the 
Appraisal Subcommittee of the Federal 
Financial Institutions Examination 
Council. 

(d) Business loan means a loan or ex-
tension of credit to any corporation, 
general or limited partnership, busi-
ness trust, joint venture, pool, syn-
dicate, sole proprietorship, or other 
business entity. 

(e) Complex 1-to-4 family residential 
property appraisal means one in which 

the property to be appraised, the form 
of ownership, or market conditions are 
atypical. 

(f) Federally related transaction means 
any real estate-related financial trans-
action entered into on or after August 
9, 1990, that: 

(1) The OCC or any of its regulated 
institutions engages in or contracts 
for; and 

(2) Requires the services of an ap-
praiser. 

(g) Market value means the most 
probable price which a property should 
bring in a competitive and open mar-
ket under all conditions requisite to a 
fair sale, the buyer and seller each act-
ing prudently and knowledgeably, and 
assuming the price is not affected by 
undue stimulus. Implicit in this defini-
tion is the consummation of a sale as 
of a specified date and the passing of 
title from seller to buyer under condi-
tions whereby: 

(1) Buyer and seller are typically mo-
tivated; 

(2) Both parties are well informed or 
well advised, and acting in what they 
consider their own best interests; 

(3) A reasonable time is allowed for 
exposure in the open market; 

(4) Payment is made in terms of cash 
in U.S. dollars or in terms of financial 
arrangements comparable thereto; and 

(5) The price represents the normal 
consideration for the property sold un-
affected by special or creative financ-
ing or sales concessions granted by 
anyone associated with the sale. 

(h) Real estate or real property means 
an identified parcel or tract of land, 
with improvements, and includes ease-
ments, rights of way, undivided or fu-
ture interests, or similar rights in a 
tract of land, but does not include min-
eral rights, timber rights, growing 
crops, water rights, or similar interests 
severable from the land when the 
transaction does not involve the asso-
ciated parcel or tract of land. 

(i) Real estate-related financial trans-
action means any transaction involv-
ing: 

(1) The sale, lease, purchase, invest-
ment in or exchange of real property, 
including interests in property, or the 
financing thereof; or 

(2) The refinancing of real property 
or interests in real property; or 
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(3) The use of real property or inter-
ests in property as security for a loan 
or investment, including mortgage- 
backed securities. 

(j) State certified appraiser means any 
individual who has satisfied the re-
quirements for certification in a State 
or territory whose criteria for certifi-
cation as a real estate appraiser cur-
rently meet the minimum criteria for 
certification issued by the Appraiser 
Qualifications Board of the Appraisal 
Foundation. No individual shall be a 
State certified appraiser unless such 
individual has achieved a passing grade 
upon a suitable examination adminis-
tered by a State or territory that is 
consistent with and equivalent to the 
Uniform State Certification Examina-
tion issued or endorsed by the Ap-
praiser Qualifications Board of the Ap-
praisal Foundation. In addition, the 
Appraisal Subcommittee must not 
have issued a finding that the policies, 
practices, or procedures of the State or 
territory are inconsistent with title XI 
of FIRREA. The OCC may, from time 
to time, impose additional qualifica-
tion criteria for certified appraisers 
performing appraisals in connection 
with federally related transactions 
within its jurisdiction. 

(k) State licensed appraiser means any 
individual who has satisfied the re-
quirements for licensing in a State or 
territory where the licensing proce-
dures comply with title XI of FIRREA 
and where the Appraisal Subcommittee 
has not issued a finding that the poli-
cies, practices, or procedures of the 
State or territory are inconsistent 
with title XI. The OCC may, from time 
to time, impose additional qualifica-
tion criteria for licensed appraisers 
performing appraisals in connection 
with federally related transactions 
within its jurisdiction. 

(l) Tract development means a project 
of five units or more that is con-
structed or is to be constructed as a 
single development. 

(m) Transaction value means: 
(1) For loans or other extensions of 

credit, the amount of the loan or ex-
tension of credit; 

(2) For sales, leases, purchases, and 
investments in or exchanges of real 
property, the market value of the real 
property interest involved; and 

(3) For the pooling of loans or inter-
ests in real property for resale or pur-
chase, the amount of the loan or mar-
ket value of the real property cal-
culated with respect to each such loan 
or interest in real property. 

[55 FR 34696, Aug. 24, 1990, as amended at 57 
FR 12202, Apr. 9, 1992; 59 FR 29499, June 7, 
1994; 79 FR 28400, May 16, 2014] 

§ 34.43 Appraisals required; trans-
actions requiring a State certified 
or licensed appraiser. 

(a) Appraisals required. An appraisal 
performed by a State certified or li-
censed appraiser is required for all real 
estate-related financial transactions 
except those in which: 

(1) The transaction value is $250,000 
or less; 

(2) A lien on real estate has been 
taken as collateral in an abundance of 
caution; 

(3) The transaction is not secured by 
real estate; 

(4) A lien on real estate has been 
taken for purposes other than the real 
estate’s value; 

(5) The transaction is a business loan 
that: 

(i) Has a transaction value of $1 mil-
lion or less; and 

(ii) Is not dependent on the sale of, or 
rental income derived from, real estate 
as the primary source of repayment; 

(6) A lease of real estate is entered 
into, unless the lease is the economic 
equivalent of a purchase or sale of the 
leased real estate; 

(7) The transaction involves an exist-
ing extension of credit at the lending 
institution, provided that: 

(i) There has been no obvious and ma-
terial change in market conditions or 
physical aspects of the property that 
threatens the adequacy of the institu-
tion’s real estate collateral protection 
after the transaction, even with the ad-
vancement of new monies; or 

(ii) There is no advancement of new 
monies, other than funds necessary to 
cover reasonable closing costs; 

(8) The transaction involves the pur-
chase, sale, investment in, exchange of, 
or extension of credit secured by, a 
loan or interest in a loan, pooled loans, 
or interests in real property, including 
mortgaged-backed securities, and each 
loan or interest in a loan, pooled loan, 
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or real property interest met OCC regu-
latory requirements for appraisals at 
the time of origination; 

(9) The transaction is wholly or par-
tially insured or guaranteed by a 
United States government agency or 
United States government sponsored 
agency; 

(10) The transaction either: 
(i) Qualifies for sale to a United 

States government agency or United 
States government sponsored agency; 
or 

(ii) Involves a residential real estate 
transaction in which the appraisal con-
forms to the Federal National Mort-
gage Association or Federal Home 
Loan Mortgage Corporation appraisal 
standards applicable to that category 
of real estate; 

(11) The regulated institution is act-
ing in a fiduciary capacity and is not 
required to obtain an appraisal under 
other law; or 

(12) The OCC determines that the 
services of an appraiser are not nec-
essary in order to protect Federal fi-
nancial and public policy interests in 
real estate-related financial trans-
actions or to protect the safety and 
soundness of the institution. 

(b) Evaluations required. For a trans-
action that does not require the serv-
ices of a State certified or licensed ap-
praiser under paragraph (a)(1), (a)(5) or 
(a)(7) of this section, the institution 
shall obtain an appropriate evaluation 
of real property collateral that is con-
sistent with safe and sound banking 
practices. 

(c) Appraisals to address safety and 
soundness concerns. The OCC reserves 
the right to require an appraisal under 
this subpart whenever the agency be-
lieves it is necessary to address safety 
and soundness concerns. 

(d) Transactions requiring a State cer-
tified appraiser—(1) All transactions of 
$1,000,000 or more. All federally related 
transactions having a transaction 
value of $1,000,000 or more shall require 
an appraisal prepared by a State cer-
tified appraiser. 

(2) Nonresidential transactions of 
$250,000 or more. All federally related 
transactions having a transaction 
value of $250,000 or more, other than 
those involving appraisals of 1-to-4 
family residential properties, shall re-

quire an appraisal performed by a 
State certified appraiser. 

(3) Complex residential transactions of 
$250,000 or more. All complex 1-to-4 fam-
ily residential property appraisals ren-
dered in connection with federally re-
lated transactions shall require a State 
certified appraiser if the transaction 
value is $250,000 or more. A regulated 
institution may presume that apprais-
als of 1-to-4 family residential prop-
erties are not complex, unless the in-
stitution has readily available infor-
mation that a given appraisal will be 
complex. The regulated institution 
shall be responsible for making the 
final determination whether the ap-
praisal is complex. If during the course 
of the appraisal a licensed appraiser 
identifies factors that would result in 
the property, form of ownership, or 
market conditions being considered 
atypical, then either: 

(i) The regulated institution may ask 
the licensed appraiser to complete the 
appraisal and have a certified appraiser 
approve and co-sign the appraisal; or 

(ii) The institution may engage a cer-
tified appraiser to complete the ap-
praisal. 

(e) Transactions requiring either a State 
certified or licensed appraiser. All ap-
praisals for federally related trans-
actions not requiring the services of a 
State certified appraiser shall be pre-
pared by either a State certified ap-
praiser or a State licensed appraiser. 

[55 FR 34696, Aug. 24, 1990, as amended at 57 
FR 12202, Apr. 9, 1992; 59 FR 29499, June 7, 
1994; 79 FR 28400, May 16, 2014] 

§ 34.44 Minimum appraisal standards. 

For federally related transactions, 
all appraisals shall, at a minimum: 

(a) Conform to generally accepted ap-
praisal standards as evidenced by the 
Uniform Standards of Professional Ap-
praisal Practice (USPAP) promulgated 
by the Appraisal Standards Board of 
the Appraisal Foundation, 
(www.appraisalfoundation.org), unless 
principles of safe and sound banking re-
quire compliance with stricter stand-
ards; 

(b) Be written and contain sufficient 
information and analysis to support 
the institution’s decision to engage in 
the transaction; 
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(c) Analyze and report appropriate 
deductions and discounts for proposed 
construction or renovation, partially 
leased buildings, non-market lease 
terms, and tract developments with 
unsold units; 

(d) Be based upon the definition of 
market value as set forth in this sub-
part; and 

(e) Be performed by State licensed or 
certified appraisers in accordance with 
requirements set forth in this subpart. 

[59 FR 29500, June 7, 1994, as amended at 79 
FR 28400, May 16, 2014] 

§ 34.45 Appraiser independence. 

(a) Staff appraisers. If an appraisal is 
prepared by a staff appraiser, that ap-
praiser must be independent of the 
lending, investment, and collection 
functions and not involved, except as 
an appraiser, in the federally related 
transaction, and have no direct or indi-
rect interest, financial or otherwise, in 
the property. If the only qualified per-
sons available to perform an appraisal 
are involved in the lending, invest-
ment, or collection functions of the 
regulated institution, the regulated in-
stitution shall take appropriate steps 
to ensure that the appraisers exercise 
independent judgment. Such steps in-
clude, but are not limited to, prohib-
iting an individual from performing an 
appraisal in connection with federally 
related transactions in which the ap-
praiser is otherwise involved and pro-
hibiting directors and officers from 
participating in any vote or approval 
involving assets on which they per-
formed an appraisal. 

(b) Fee appraisers. (1) If an appraisal 
is prepared by a fee appraiser, the ap-
praiser shall be engaged directly by the 
regulated institution or its agent, and 
have no direct or indirect interest, fi-
nancial or otherwise, in the property or 
the transaction. 

(2) A regulated institution also may 
accept an appraisal that was prepared 
by an appraiser engaged directly by an-
other financial services institution, if: 

(i) The appraiser has no direct or in-
direct interest, financial or otherwise, 
in the property or the transaction; and 

(ii) The regulated institution deter-
mines that the appraisal conforms to 

the requirements of this subpart and is 
otherwise acceptable. 

[55 FR 34696, Aug. 24, 1990, as amended at 59 
FR 29500, June 7, 1994] 

§ 34.46 Professional association mem-
bership; competency. 

(a) Membership in appraisal organiza-
tions. A State certified appraiser or a 
State licensed appraiser may not be ex-
cluded from consideration for an as-
signment for a federally related trans-
action solely by virtue of membership 
or lack of membership in any par-
ticular appraisal organization. 

(b) Competency. All staff and fee ap-
praisers performing appraisals in con-
nection with federally related trans-
actions must be State certified or li-
censed, as appropriate. However, a 
State certified or licensed appraiser 
may not be considered competent sole-
ly by virtue of being certified or li-
censed. Any determination of com-
petency shall be based upon the indi-
vidual’s experience and educational 
background as they relate to the par-
ticular appraisal assignment for which 
he or she is being considered. 

§ 34.47 Enforcement. 

Institutions and institution-affiliated 
parties, including staff appraisers and 
fee appraisers, may be subject to re-
moval and/or prohibition orders, cease 
and desist orders, and the imposition of 
civil money penalties pursuant to the 
Federal Deposit Insurance Act, 12 
U.S.C. 1811 et seq., as amended, or other 
applicable law. 

Subpart D—Real Estate Lending 
Standards 

SOURCE: 57 FR 62889, Dec. 31, 1992, unless 
otherwise noted. 

§ 34.61 Purpose and scope. 

This subpart, issued pursuant to sec-
tion 304 of the Federal Deposit Insur-
ance Corporation Improvement Act of 
1991, 12 U.S.C. 1828(o), prescribes stand-
ards for real estate lending to be used 
by national banks in adopting internal 
real estate lending policies. 
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1 The agencies have adopted a uniform rule 
on real estate lending. See 12 CFR part 365 
(FDIC); 12 CFR part 208, subpart C (FRB); 12 
CFR part 34, subpart D (OCC); and 12 CFR 
563.100–101 (OTS). 

§ 34.62 Real estate lending standards. 

(a) Each national bank shall adopt 
and maintain written policies that es-
tablish appropriate limits and stand-
ards for extensions of credit that are 
secured by liens on or interests in real 
estate, or that are made for the pur-
pose of financing permanent improve-
ments to real estate. 

(b)(1) Real estate lending policies 
adopted pursuant to this section must: 

(i) Be consistent with safe and sound 
banking practices; 

(ii) Be appropriate to the size of the 
institution and the nature and scope of 
its operations; and 

(iii) Be reviewed and approved by the 
bank’s board of directors at least annu-
ally. 

(2) The lending policies must estab-
lish: 

(i) Loan portfolio diversification 
standards; 

(ii) Prudent underwriting standards, 
including loan-to-value limits, that are 
clear and measurable; 

(iii) Loan administration procedures 
for the bank’s real estate portfolio; and 

(iv) Documentation, approval, and re-
porting requirements to monitor com-
pliance with the bank’s real estate 
lending policies. 

(c) Each national bank must monitor 
conditions in the real estate market in 
its lending area to ensure that its real 
estate lending policies continue to be 
appropriate for current market condi-
tions. 

(d) The real estate lending policies 
adopted pursuant to this section should 
reflect consideration of the Inter-
agency Guidelines for Real Estate 
Lending Policies established by the 
Federal bank and thrift supervisory 
agencies. 

APPENDIX A TO SUBPART D OF PART 34— 
INTERAGENCY GUIDELINES FOR REAL 
ESTATE LENDING 

The agencies’ regulations require that each 
insured depository institution adopt and 
maintain a written policy that establishes 
appropriate limits and standards for all ex-
tensions of credit that are secured by liens 
on or interests in real estate or made for the 
purpose of financing the construction of a 

building or other improvements. 1 These 
guidelines are intended to assist institutions 
in the formulation and maintenance of a real 
estate lending policy that is appropriate to 
the size of the institution and the nature and 
scope of its individual operations, as well as 
satisfies the requirements of the regulation. 

Each institution’s policies must be com-
prehensive, and consistent with safe and 
sound lending practices, and must ensure 
that the institution operates within limits 
and according to standards that are reviewed 
and approved at least annually by the board 
of directors. Real estate lending is an inte-
gral part of many institutions’ business 
plans and, when undertaken in a prudent 
manner, will not be subject to examiner crit-
icism. 

LOAN PORTFOLIO MANAGEMENT 
CONSIDERATIONS 

The lending policy should contain a gen-
eral outline of the scope and distribution of 
the institution’s credit facilities and the 
manner in which real estate loans are made, 
serviced, and collected. In particular, the in-
stitution’s policies on real estate lending 
should: 

• Identify the geographic areas in which 
the institution will consider lending. 

• Establish a loan portfolio diversification 
policy and set limits for real estate loans by 
type and geographic market (e.g., limits on 
higher risk loans). 

• Identify appropriate terms and conditions 
by type of real estate loan. 

• Establish loan origination and approval 
procedures, both generally and by size and 
type of loan. 

• Establish prudent underwriting standards 
that are clear and measurable, including 
loan-to-value limits, that are consistent 
with these supervisory guidelines. 

• Establish review and approval procedures 
for exception loans, including loans with 
loan-to-value percentages in excess of super-
visory limits. 

• Establish loan administration proce-
dures, including documentation, disburse-
ment, collateral inspection, collection, and 
loan review. 

• Establish real estate appraisal and eval-
uation programs. 

• Require that management monitor the 
loan portfolio and provide timely and ade-
quate reports to the board of directors. 

The institution should consider both inter-
nal and external factors in the formulation 
of its loan policies and strategic plan. Fac-
tors that should be considered include: 
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• The size and financial condition of the in-
stitution. 

• The expertise and size of the lending 
staff. 

• The need to avoid undue concentrations 
of risk. 

• Compliance with all real estate related 
laws and regulations, including the Commu-
nity Reinvestment Act, anti-discrimination 
laws, and for savings associations, the Quali-
fied Thrift Lender test. 

• Market conditions. 

The institution should monitor conditions 
in the real estate markets in its lending area 
so that it can react quickly to changes in 
market conditions that are relevant to its 
lending decisions. Market supply and de-
mand factors that should be considered in-
clude: 

• Demographic indicators, including popu-
lation and employment trends. 

• Zoning requirements. 
• Current and projected vacancy, construc-

tion, and absorption rates. 
• Current and projected lease terms, rental 

rates, and sales prices, including conces-
sions. 

• Current and projected operating expenses 
for different types of projects. 

• Economic indicators, including trends 
and diversification of the lending area. 

• Valuation trends, including discount and 
direct capitalization rates. 

UNDERWRITING STANDARDS 

Prudently underwritten real estate loans 
should reflect all relevant credit factors, in-
cluding: 

• The capacity of the borrower, or income 
from the underlying property, to adequately 
service the debt. 

• The value of the mortgaged property. 
• The overall creditworthiness of the bor-

rower. 
• The level of equity invested in the prop-

erty. 
• Any secondary sources of repayment. 
• Any additional collateral or credit en-

hancements (such as guarantees, mortgage 
insurance or takeout commitments). 

The lending policies should reflect the 
level of risk that is acceptable to the board 
of directors and provide clear and measur-
able underwriting standards that enable the 
institution’s lending staff to evaluate these 
credit factors. The underwriting standards 
should address: 

• The maximum loan amount by type of 
property. 

• Maximum loan maturities by type of 
property. 

• Amortization schedules. 
• Pricing structure for different types of 

real estate loans. 
• Loan-to-value limits by type of property. 

For development and construction 
projects, and completed commercial prop-
erties, the policy should also establish, com-
mensurate with the size and type of the 
project or property: 

• Requirements for feasibility studies and 
sensitivity and risk analyses (e.g., sensi-
tivity of income projections to changes in 
economic variables such as interest rates, 
vacancy rates, or operating expenses). 

• Minimum requirements for initial invest-
ment and maintenance of hard equity by the 
borrower (e.g., cash or unencumbered invest-
ment in the underlying property). 

• Minimum standards for net worth, cash 
flow, and debt service coverage of the bor-
rower or underlying property. 

• Standards for the acceptability of and 
limits on non-amortizing loans. 

• Standards for the acceptability of and 
limits on the use of interest reserves. 

• Pre-leasing and pre-sale requirements for 
income-producing property. 

• Pre-sale and minimum unit release re-
quirements for non-income-producing prop-
erty loans. 

• Limits on partial recourse or non-
recourse loans and requirements for guar-
antor support. 

• Requirements for takeout commitments. 
• Minimum covenants for loan agreements. 

LOAN ADMINISTRATION 

The institution should also establish loan 
administration procedures for its real estate 
portfolio that address: 

• Documentation, including: 
Type and frequency of financial state-

ments, including requirements for 
verification of information provided by 
the borrower; 

Type and frequency of collateral evalua-
tions (appraisals and other estimates of 
value). 

• Loan closing and disbursement. 
• Payment processing. 
• Escrow administration. 
• Collateral administration. 
• Loan payoffs. 
• Collections and foreclosure, including: 
Delinquency follow-up procedures; 
Foreclosure timing; 
Extensions and other forms of forbearance; 
Acceptance of deeds in lieu of foreclosure. 
• Claims processing (e.g., seeking recovery 

on a defaulted loan covered by a government 
guaranty or insurance program). 

• Servicing and participation agreements. 

SUPERVISORY LOAN-TO-VALUE LIMITS 

Institutions should establish their own in-
ternal loan-to-value limits for real estate 
loans. These internal limits should not ex-
ceed the following supervisory limits: 
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2 For the state member banks, the term 
‘‘total capital’’ means ‘‘total risk-based cap-
ital’’ as defined in appendix A to 12 CFR part 
208. For insured state non-member banks, 
‘‘total capital’’ refers to that term described 
in table I of appendix A to 12 CFR part 325. 
For national banks, the term ‘‘total capital’’ 
is defined at 12 CFR 3.2(e). For savings asso-
ciations, the term ‘‘total capital’’ is defined 
at 12 CFR 567.5(c). 

The cross-references in the first paragraph 
of this footnote were originally adopted in 
an interagency rulemaking and are out of 
date as a result of revisions to capital rules 
implementing the Basel III Capital Frame-
work. See 57 FR 63889 (December 31, 1992). For 
national banks and Federal savings associa-
tions, the term ‘‘total capital’’ is defined at 
12 CFR 3.2, 3.2(e), or 167.5, as applicable. See 
78 FR 62018 (October 11, 2013). 

Loan category 
Loan-to- 

value limit 
(percent) 

Raw land .............................................................. 65 
Land development ............................................... 75 
Construction: 

Commercial, multifamily, 1 and other 
nonresidential .................................... 80 

1- to 4-family residential ........................ 85 
Improved property ............................................... 85 
Owner-occupied 1- to 4-family and home equity (2) 

1 Multifamily construction includes condominiums and co-
operatives. 

2 A loan-to-value limit has not been established for perma-
nent mortgage or home equity loans on owner-occupied, 1- to 
4-family residential property. However, for any such loan with 
a loan-to-value ratio that equals or exceeds 90 percent at 
origination, an institution should require appropriate credit en-
hancement in the form of either mortgage insurance or readily 
marketable collateral. 

The supervisory loan-to-value limits 
should be applied to the underlying property 
that collateralizes the loan. For loans that 
fund multiple phases of the same real estate 
project (e.g., a loan for both land develop-
ment and construction of an office building), 
the appropriate loan-to-value limit is the 
limit applicable to the final phase of the 
project funded by the loan; however, loan 
disbursements should not exceed actual de-
velopment or construction outlays. In situa-
tions where a loan is fully cross- 
collateralized by two or more properties or is 
secured by a collateral pool of two or more 
properties, the appropriate maximum loan 
amount under supervisory loan-to-value lim-
its is the sum of the value of each property, 
less senior liens, multiplied by the appro-
priate loan-to-value limit for each property. 
To ensure that collateral margins remain 
within the supervisory limits, lenders should 
redetermine conformity whenever collateral 
substitutions are made to the collateral 
pool. 

In establishing internal loan-to-value lim-
its, each lender is expected to carefully con-
sider the institution-specific and market fac-
tors listed under ‘‘Loan Portfolio Manage-
ment Considerations,’’ as well as any other 
relevant factors, such as the particular sub-
category or type of loan. For any sub-
category of loans that exhibits greater credit 
risk than the overall category, a lender 
should consider the establishment of an in-
ternal loan-to-value limit for that sub-
category that is lower than the limit for the 
overall category. 

The loan-to-value ratio is only one of sev-
eral pertinent credit factors to be considered 
when underwriting a real estate loan. Other 
credit factors to be taken into account are 
highlighted in the ‘‘Underwriting Standards’’ 
section above. Because of these other fac-
tors, the establishment of these supervisory 
limits should not be interpreted to mean 
that loans at these levels will automatically 
be considered sound. 

LOANS IN EXCESS OF THE SUPERVISORY LOAN- 
TO-VALUE LIMITS 

The agencies recognize that appropriate 
loan-to-value limits vary not only among 
categories of real estate loans but also 
among individual loans. Therefore, it may be 
appropriate in individual cases to originate 
or purchase loans with loan-to-value ratios 
in excess of the supervisory loan-to-value 
limits, based on the support provided by 
other credit factors. Such loans should be 
identified in the institutions’s records, and 
their aggregate amount reported at least 
quarterly to the institution’s board of direc-
tors. (See additional reporting requirements 
described under ‘‘Exceptions to the General 
Policy.’’) 

The aggregate amount of all loans in ex-
cess of the supervisory loan-to-value limits 
should not exceed 100 percent of total cap-
ital. 2 Moreover, within the aggregate limit, 
total loans for all commercial, agricultural, 
multifamily or other non-1-to-4 family resi-
dential properties should not exceed 30 per-
cent of total capital. An institution will 
come under increased supervisory scrutiny 
as the total of such loans approaches these 
levels. 

In determining the aggregate amount of 
such loans, institutions should: (a) Include 
all loans secured by the same property if any 
one of those loans exceeds the supervisory 
loan-to-value limits; and (b) include the re-
course obligation of any such loan sold with 
recourse. Conversely, a loan should no longer 
be reported to the directors as part of aggre-
gate totals when reduction in principal or 
senior liens, or additional contribution of 
collateral or equity (e.g., improvements to 
the real property securing the loan), bring 
the loan-to-value ratio into compliance with 
supervisory limits. 
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EXCLUDED TRANSACTIONS 

The agencies also recognize that there are 
a number of lending situations in which 
other factors significantly outweigh the need 
to apply the supervisory loan-to-value lim-
its. These include: 

• Loans guaranteed or insured by the U.S. 
government or its agencies, provided that 
the amount of the guaranty or insurance is 
at least equal to the portion of the loan that 
exceeds the supervisory loan-to-value limit. 

• Loans backed by the full faith and credit 
of a State government, provided that the 
amount of the assurance is at least equal to 
the portion of the loan that exceeds the su-
pervisory loan-to-value limit. 

• Loans guaranteed or insured by a State, 
municipal or local government, or an agency 
thereof, provided that the amount of the 
guaranty or insurance is at least equal to 
the portion of the loan that exceeds the su-
pervisory loan-to-value limit, and provided 
that the lender has determined that the 
guarantor or insurer has the financial capac-
ity and willingness to perform under the 
terms of the guaranty or insurance agree-
ment. 

• Loans that are to be sold promptly after 
origination, without recourse, to a finan-
cially responsible third party. 

• Loans that are renewed, refinanced, or 
restructured without the advancement of 
new funds or an increase in the line of credit 
(except for reasonable closing costs), or 
loans that are renewed, refinanced, or re-
structured in connection with a workout sit-
uation, either with or without the advance-
ment of new funds, where consistent with 
safe and sound banking practices and part of 
a clearly defined and well-documented pro-
gram to achieve orderly liquidation of the 
debt, reduce risk of loss, or maximize recov-
ery on the loan. 

• Loans that facilitate the sale of real es-
tate acquired by the lender in the ordinary 
course of collecting a debt previously con-
tracted in good faith. 

• Loans for which a lien on or interest in 
real property is taken as additional collat-
eral through an abundance of caution by the 
lender (e.g., the institution takes a blanket 
lien on all or substantially all of the assets 
of the borrower, and the value of the real 
property is low relative to the aggregate 
value of all other collateral). 

• Loans, such as working capital loans, 
where the lender does not rely principally on 
real estate as security and the extension of 
credit is not used to acquire, develop, or con-
struct permanent improvements on real 
property. 

• Loans for the purpose of financing per-
manent improvements to real property, but 
not secured by the property, if such security 
interest is not required by prudent under-
writing practice. 

EXCEPTIONS TO THE GENERAL LENDING POLICY 

Some provision should be made for the 
consideration of loan requests from credit-
worthy borrowers whose credit needs do not 
fit within the institution’s general lending 
policy. An institution may provide for pru-
dently underwritten exceptions to its lend-
ing policies, including loan-to-value limits, 
on a loan-by-loan basis. However, any excep-
tions from the supervisory loan-to-value lim-
its should conform to the aggregate limits 
on such loans discussed above. 

The board of directors is responsible for es-
tablishing standards for the review and ap-
proval of exception loans. Each institution 
should establish an appropriate internal 
process for the review and approval of loans 
that do not conform to its own internal pol-
icy standards. The approval of any such loan 
should be supported by a written justifica-
tion that clearly sets forth all of the rel-
evant credit factors that support the under-
writing decision. The justification and ap-
proval documents for such loans should be 
maintained as a part of the permanent loan 
file. Each institution should monitor compli-
ance with its real estate lending policy and 
individually report exception loans of a sig-
nificant size to its board of directors. 

SUPERVISORY REVIEW OF REAL ESTATE 
LENDING POLICIES AND PRACTICES 

The real estate lending policies of institu-
tions will be evaluated by examiners during 
the course of their examinations to deter-
mine if the policies are consistent with safe 
and sound lending practices, these guide-
lines, and the requirements of the regula-
tion. In evaluating the adequacy of the insti-
tution’s real estate lending policies and 
practices, examiners will take into consider-
ation the following factors: 

• The nature and scope of the institution’s 
real estate lending activities. 

• The size and financial condition of the 
institution. 

• The quality of the institution’s manage-
ment and internal controls. 

• The expertise and size of the lending and 
loan administration staff. 

• Market conditions. 
Lending policy exception reports will also 

be reviewed by examiners during the course 
of their examinations to determine whether 
the institutions’ exceptions are adequately 
documented and appropriate in light of all of 
the relevant credit considerations. An exces-
sive volume of exceptions to an institution’s 
real estate lending policy may signal a 
weakening of its underwriting practices, or 
may suggest a need to revise the loan policy. 

DEFINITIONS 

For the purposes of these Guidelines: 
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Construction loan means an extension of 
credit for the purpose of erecting or rehabili-
tating buildings or other structures, includ-
ing any infrastructure necessary for develop-
ment. 

Extension of credit or loan means: 
(1) The total amount of any loan, line of 

credit, or other legally binding lending com-
mitment with respect to real property; and 

(2) The total amount, based on the amount 
of consideration paid, of any loan, line of 
credit, or other legally binding lending com-
mitment acquired by a lender by purchase, 
assignment, or otherwise. 

Improved property loan means an extension 
of credit secured by one of the following 
types of real property: 

(1) Farmland, ranchland or timberland 
committed to ongoing management and agri-
cultural production; 

(2) 1- to 4-family residential property that 
is not owner-occupied; 

(3) Residential property containing five or 
more individual dwelling units; 

(4) Completed commercial property; or 
(5) Other income-producing property that 

has been completed and is available for occu-
pancy and use, except income-producing 
owner-occupied 1- to 4-family residential 
property. 

Land development loan means an extension 
of credit for the purpose of improving unim-
proved real property prior to the erection of 
structures. The improvement of unimproved 
real property may include the laying or 
placement of sewers, water pipes, utility ca-
bles, streets, and other infrastructure nec-
essary for future development. 

Loan origination means the time of incep-
tion of the obligation to extend credit (i.e., 
when the last event or prerequisite, control-
lable by the lender, occurs causing the lender 
to become legally bound to fund an extension 
of credit). 

Loan-to-value or loan-to-value ratio means 
the percentage or ratio that is derived at the 
time of loan origination by dividing an ex-
tension of credit by the total value of the 
property(ies) securing or being improved by 
the extension of credit plus the amount of 
any readily marketable collateral and other 
acceptable collateral that secures the exten-
sion of credit. The total amount of all senior 
liens on or interests in such property(ies) 
should be included in determining the loan- 
to-value ratio. When mortgage insurance or 
collateral is used in the calculation of the 
loan-to-value ratio, and such credit enhance-
ment is later released or replaced, the loan- 
to-value ratio should be recalculated. 

Other acceptable collateral means any col-
lateral in which the lender has a perfected 
security interest, that has a quantifiable 
value, and is accepted by the lender in ac-
cordance with safe and sound lending prac-
tices. Other acceptable collateral should be 
appropriately discounted by the lender con-

sistent with the lender’s usual practices for 
making loans secured by such collateral. 
Other acceptable collateral includes, among 
other items, unconditional irrevocable 
standby letters of credit for the benefit of 
the lender. 

Owner-occupied, when used in conjunction 
with the term 1- to 4-family residential prop-
erty means that the owner of the underlying 
real property occupies at least one unit of 
the real property as a principal residence of 
the owner. 

Readily marketable collateral means insured 
deposits, financial instruments, and bullion 
in which the lender has a perfected interest. 
Financial instruments and bullion must be 
salable under ordinary circumstances with 
reasonable promptness at a fair market 
value determined by quotations based on ac-
tual transactions, on an auction or similarly 
available daily bid and ask price market. 
Readily marketable collateral should be ap-
propriately discounted by the lender con-
sistent with the lender’s usual practices for 
making loans secured by such collateral. 

Value means an opinion or estimate, set 
forth in an appraisal or evaluation, which-
ever may be appropriate, of the market value 
of real property, prepared in accordance with 
the agency’s appraisal regulations and guid-
ance. For loans to purchase an existing prop-
erty, the term ‘‘value’’ means the lesser of 
the actual acquisition cost or the estimate of 
value. 

1- to 4-family residential property means 
property containing fewer than five indi-
vidual dwelling units, including manufac-
tured homes permanently affixed to the un-
derlying property (when deemed to be real 
property under State law). 

[57 FR 62896, Dec. 31, 1992; 58 FR 4460, Jan. 14, 
1993, as amended at 79 FR 11312, Feb. 28, 2014] 

Subpart E—Other Real Estate 
Owned 

SOURCE: 61 FR 11301, Mar. 20, 1996, unless 
otherwise noted. 

§ 34.81 Definitions. 
(a) Capital and surplus means: 
(1) A bank’s tier 1 and tier 2 capital 

calculated under the OCC’s risk-based 
capital standards set forth in 12 CFR 
part 3, as applicable, as reported in the 
bank’s Consolidated Reports of Condi-
tion and Income (Call Report) as filed 
under 12 U.S.C. 161; plus 

(2) The balance of a bank’s allowance 
for loan and lease losses not included 
in the bank’s tier 2 capital, for pur-
poses of the calculation of risk-based 
capital described in paragraph (a)(1) of 

VerDate Sep<11>2014 16:49 Feb 16, 2016 Jkt 238035 PO 00000 Frm 00669 Fmt 8010 Sfmt 8002 Q:\12\12V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



660 

12 CFR Ch. I (1–1–16 Edition) § 34.82 

this section, as reported in the bank’s 
Call Report. 

(b) Debts previously contracted (DPC) 
real estate means real estate (including 
capitalized and operating leases) ac-
quired by a national bank through any 
means in full or partial satisfaction of 
a debt previously contracted. 

(c) Former banking premises means 
real estate (including capitalized and 
operating leases) for which banking use 
no longer is contemplated. This in-
cludes real estate originally acquired 
for future expansion that no longer will 
be used for expansion or other banking 
purposes. 

(d) Market value means the value de-
termined in accordance with subpart C 
of this part. 

(e) Other real estate owned (OREO) 
means: 

(1) DPC real estate; and 
(2) Former banking premises. 
(f) Recorded investment amount means: 
(1) For loans, the recorded loan bal-

ance, as determined by generally ac-
cepted accounting principles; and 

(2) For former banking premises, the 
net book value. 

[61 FR 11301, Mar. 20, 1996, as amended at 79 
FR 11313, Feb. 28, 2014] 

§ 34.82 Holding period. 
(a) Holding period for OREO. A na-

tional bank shall dispose of OREO at 
the earliest time that prudent judg-
ment dictates, but not later than the 
end of the holding period (or an exten-
sion thereof) permitted by 12 U.S.C. 29. 

(b) Commencement of holding period. 
The holding period begins on the date 
that: 

(1) Ownership of the property is origi-
nally transferred to a national bank; 

(2) A bank completes relocation from 
former banking premises to new bank-
ing premises or ceases to use the 
former banking premises without relo-
cating; or 

(3) A bank decides not to use real es-
tate acquired for future bank expan-
sion. 

(c) Effect of statutory redemption pe-
riod. For DPC real estate that is sub-
ject to a redemption period imposed 
under State law, the holding period be-
gins at the expiration of that redemp-
tion period. 

§ 34.83 Disposition of real estate. 
(a) Disposition. A national bank may 

comply with its obligation to dispose of 
real estate under 12 U.S.C. 29 in the fol-
lowing ways: 

(1) With respect to OREO in general: 
(i) By entering into a transaction 

that is a sale under generally accepted 
accounting principles; 

(ii) By entering into a transaction 
that involves a loan guaranteed or in-
sured by the United States government 
or by an agency of the United States 
government or a loan eligible for pur-
chase by a Federally-sponsored instru-
mentality that purchases loans; or 

(iii) By selling the property pursuant 
to a land contract or a contract for 
deed; 

(2) With respect to DPC real estate, 
by retaining the property for its own 
use as bank premises or by transferring 
it to a subsidiary or affiliate for use in 
the business of the subsidiary or affil-
iate; 

(3) With respect to a capitalized or 
operating lease: 

(i) By obtaining an assignment or a 
coterminous sublease. If a national 
bank enters into a sublease that is not 
coterminous, the period during which 
the master lease must be divested will 
be suspended for the duration of the 
sublease, and will begin running again 
upon termination of the sublease. A na-
tional bank holding a lease as OREO 
may enter into an extension of the 
lease that would exceed the holding pe-
riod referred to in § 34.82 if the exten-
sion meets the following criteria: 

(A) The extension is necessary in 
order to sublease the master lease; 

(B) The national bank, prior to enter-
ing into the extension, has a firm com-
mitment from a prospective subtenant 
to sublease the property; and 

(C) The term of the extension is rea-
sonable and does not materially exceed 
the term of the sublease; 

(ii) Should the OCC determine that a 
bank has entered into a lease, exten-
sion of a lease, or a sublease for the 
purpose of real estate speculation in 
violation of 12 U.S.C. 29 and this part, 
the OCC will take appropriate meas-
ures to address the violation, which 
may include requiring the bank to take 
immediate steps to divest the lease or 
sublease; and 
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(4) With respect to a transaction that 
does not qualify as a disposition under 
paragraphs (a)(1) through (3) of this 
section, by receiving or accumulating 
from the purchaser an amount in a 
down payment, principal and interest 
payments, and private mortgage insur-
ance totalling at least 10 percent of the 
sales price, as measured in accordance 
with generally accepted accounting 
principles. 

(b) Disposition efforts and documenta-
tion. A national bank shall make dili-
gent and ongoing efforts to dispose of 
each parcel of OREO, and shall main-
tain documentation adequate to reflect 
those efforts. 

§ 34.84 [Reserved] 

§ 34.85 Appraisal requirements. 

(a) General. (1) Upon transfer to 
OREO, a national bank shall substan-
tiate the parcel’s market value by ob-
taining either: 

(i) An appraisal in accordance with 
subpart C of this part; or 

(ii) An appropriate evaluation when 
the recorded investment amount is 
equal to or less than the threshold 
amount in subpart C of this part. 

(2) A national bank shall develop a 
prudent real estate collateral evalua-
tion policy that allows the bank to 
monitor the value of each parcel of 
OREO in a manner consistent with pru-
dent banking practice. 

(b) Exception. If a national bank has a 
valid appraisal or an appropriate eval-
uation obtained in connection with a 
real estate loan and in accordance with 
subpart C of this part, then the bank 
need not obtain another appraisal or 
evaluation when it acquires ownership 
of the property. 

(c) Sales of OREO. A national bank 
need not obtain a new appraisal or 
evaluation when selling OREO if the 
sale is consummated based on a valid 
appraisal or an appropriate evaluation. 

§ 34.86 Additional expenditures and 
notification. 

(a) Additional expenditures on OREO. 
For OREO that is a development or im-
provement project, a national bank 
may make advances to complete the 
project if the advances: 

(1) Are reasonably calculated to re-
duce any shortfall between the parcel’s 
market value and the bank’s recorded 
investment amount; 

(2) Are not made for the purpose of 
speculation in real estate; and 

(3) Are consistent with safe and 
sound banking practices. 

(b) Notification procedures. (1) A na-
tional bank shall notify the appro-
priate supervisory office at least 30 
days before implementing a develop-
ment or improvement plan for OREO 
when the sum of the plan’s estimated 
cost and the bank’s current recorded 
investment amount (including any un-
paid prior liens on the property) ex-
ceeds 10 percent of the bank’s capital 
and surplus. A national bank need no-
tify the OCC under this paragraph 
(b)(1) only once. A national bank need 
not notify the OCC that the bank in-
tends to re-fit an existing building for 
new tenants or to make normal repairs 
and incur maintenance costs to protect 
the value of the collateral. 

(2) The required notification must 
demonstrate that the additional ex-
penditure is consistent with the condi-
tions and limitations in paragraph (a) 
of this section. 

(3) Unless informed otherwise, the 
bank may implement the proposed plan 
on the thirty-first day (or sooner, if no-
tified by the OCC) following receipt by 
the OCC of the bank’s notification, sub-
ject to any conditions imposed by the 
OCC. 

§ 34.87 Accounting treatment. 

A national bank shall account for 
OREO, and sales of OREO, in accord-
ance with the Instructions for the prep-
aration of the Consolidated Reports of 
Condition and Income. 

Subpart F [Reserved] 

Subpart G—Appraisals for Higher- 
Priced Mortgage Loans 

SOURCE: 78 FR 10432, Feb. 13, 2013, unless 
otherwise noted. 

§ 34.201 Authority, purpose and scope. 

(a) Authority. This subpart is issued 
by the Office of the Comptroller of the 

VerDate Sep<11>2014 16:49 Feb 16, 2016 Jkt 238035 PO 00000 Frm 00671 Fmt 8010 Sfmt 8010 Q:\12\12V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



662 

12 CFR Ch. I (1–1–16 Edition) § 34.202 

Currency under 12 U.S.C. 93a, 12 U.S.C. 
1463, 1464 and 15 U.S.C. 1639h. 

(b) Purpose. The OCC adopts this sub-
part pursuant to the requirements of 
section 129H of the Truth in Lending 
Act (15 U.S.C. 1639h) which provides 
that a creditor, including a national 
bank or operating subsidiary, a Federal 
branch or agency or a Federal savings 
association or operating subsidiary, 
may not extend credit in the form of a 
higher-risk mortgage without com-
plying with the requirements of section 
129H of the Truth in Lending Act (15 
U.S.C. 1639h) and this subpart G. The 
definition of a higher-risk mortgage in 
section 129H is consistent with the defi-
nition of a higher-priced mortgage loan 
under Regulation Z, 12 CFR part 1026. 
Specifically, 12 CFR 1026.35 defines a 
higher-priced mortgage loan as a 
closed-end consumer credit transaction 
secured by the consumer’s principal 
dwelling with an annual percentage 
rate that exceeds the average prime 
offer rate for a comparable transaction 
as of the date the interest rate is set: 

(1) By 1.5 or more percentage points, 
for a loan secured by a first lien with a 
principal obligation at consummation 
that does not exceed the limit in effect 
as of the date the transaction’s inter-
est rate is set for the maximum prin-
cipal obligation eligible for purchase 
by Freddie Mac; 

(2) By 2.5 or more percentage points, 
for a loan secured by a first lien with a 
principal obligation at consummation 
that exceeds the limit in effect as of 
the date the transaction’s interest rate 
is set for the maximum principal obli-
gation eligible for purchase by Freddie 
Mac; or 

(3) By 3.5 or more percentage points, 
for a loan secured by a subordinate 
lien. 

(c) Scope. This subpart applies to 
higher-priced mortgage loan trans-
actions entered into by national banks 
and their operating subsidiaries, Fed-
eral branches and agencies and Federal 
savings associations and operating sub-
sidiaries of savings associations. 

(d) Official Interpretations. Appendix C 
to this subpart sets out OCC Interpre-
tations of the requirements imposed by 
the OCC pursuant to this subpart. 

§ 34.202 Definitions applicable to high-
er-priced mortgage loans. 

(a) Consummation has the same 
meaning as in 12 CFR 1026.2(a)(13). 

(b) Creditor has the same meaning as 
in 12 CFR 1026.2(a)(17). 

(c) Higher-priced mortgage loan has 
the same meaning as in 12 CFR 
1026.35(a)(1). 

(d) Reverse mortgage has the same 
meaning as in 12 CFR 1026.33(a). 

[78 FR 10432, Feb. 13, 2013, as amended at 78 
FR 78579, Dec. 26, 2013] 

§ 34.203 Appraisals for higher-priced 
mortgage loans. 

(a) Definitions. For purposes of this 
section: 

(1) Certified or licensed appraiser 
means a person who is certified or li-
censed by the State agency in the 
State in which the property that se-
cures the transaction is located, and 
who performs the appraisal in con-
formity with the Uniform Standards of 
Professional Appraisal Practice and 
the requirements applicable to apprais-
ers in title XI of the Financial Institu-
tions Reform, Recovery, and Enforce-
ment Act of 1989, as amended (12 U.S.C. 
3331 et seq.), and any implementing reg-
ulations, in effect at the time the ap-
praiser signs the appraiser’s certifi-
cation. 

(2) Credit risk means the financial 
risk that a consumer will default on a 
loan. 

(3) Manufactured home has the same 
meaning as in 24 CFR 3280.2. 

(4) Manufacturer’s invoice means a 
document issued by a manufacturer 
and provided with a manufactured 
home to a retail dealer that separately 
details the wholesale (base) prices at 
the factory for specific models or series 
of manufactured homes and itemized 
options (large appliances, built-in 
items and equipment), plus actual 
itemized charges for freight from the 
factory to the dealer’s lot or the home-
site (including any rental of wheels and 
axles) and for any sales taxes to be paid 
by the dealer. The invoice may recite 
such prices and charges on an itemized 
basis or by stating an aggregate price 
or charge, as appropriate, for each cat-
egory. 
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(5) National Registry means the data-
base of information about State cer-
tified and licensed appraisers main-
tained by the Appraisal Subcommittee 
of the Federal Financial Institutions 
Examination Council. 

(6) New manufactured home means a 
manufactured home that has not been 
previously occupied. 

(7) State agency means a ‘‘State ap-
praiser certifying and licensing agen-
cy’’ recognized in accordance with sec-
tion 1118(b) of the Financial Institu-
tions Reform, Recovery, and Enforce-
ment Act of 1989 (12 U.S.C. 3347(b)) and 
any implementing regulations. 

(b) Exemptions. Unless otherwise spec-
ified, the requirements in paragraph (c) 
through (f) of this section do not apply 
to the following types of transactions: 

(1) A loan that satisfies the criteria 
of a qualified mortgage as defined pur-
suant to 15 U.S.C. 1639c. 

(2) An extension of credit for which 
the amount of credit extended is equal 
to or less than the applicable threshold 
amount, which is adjusted every year 
to reflect increases in the Consumer 
Price Index for Urban Wage Earners 
and Clerical Workers, as applicable, 
and published in the OCC official inter-
pretations to this paragraph (b)(2). 

(3) A transaction secured by a mobile 
home, boat, or trailer. 

(4) A transaction to finance the ini-
tial construction of a dwelling. 

(5) A loan with a maturity of 12 
months or less, if the purpose of the 
loan is a ‘‘bridge’’ loan connected with 
the acquisition of a dwelling intended 
to become the consumer’s principal 
dwelling. 

(6) A reverse-mortgage transaction 
subject to 12 CFR 1026.33(a). 

(7) An extension of credit that is a re-
financing secured by a first lien, with 
refinancing defined as in 12 CFR 
1026.20(a) (except that the creditor need 
not be the original creditor or a holder 
or servicer of the original obligation), 
provided that the refinancing meets 
the following criteria: 

(i) Either— 
(A) The credit risk of the refinancing 

is retained by the person that held the 
credit risk of the existing obligation 
and there is no commitment, at con-
summation, to transfer the credit risk 
to another person; or 

(B) The refinancing is insured or 
guaranteed by the same Federal gov-
ernment agency that insured or guar-
anteed the existing obligation; 

(ii) The regular periodic payments 
under the refinance loan do not— 

(A) Cause the principal balance to in-
crease; 

(B) Allow the consumer to defer re-
payment of principal; or 

(C) Result in a balloon payment, as 
defined in 12 CFR 1026.18(s)(5)(i); and 

(iii) The proceeds from the refi-
nancing are used solely to satisfy the 
existing obligation and to pay amounts 
attributed solely to the costs of the re-
financing; and 

(8) A transaction secured by: 
(i) A new manufactured home and 

land, but the exemption shall only 
apply to the requirement in paragraph 
(c)(1) of this section that the appraiser 
conduct a physical visit of the interior 
of the new manufactured home; or 

(ii) A manufactured home and not 
land, for which the creditor obtains one 
of the following and provides a copy to 
the consumer no later than three busi-
ness days prior to consummation of the 
transaction— 

(A) For a new manufactured home, 
the manufacturer’s invoice for the 
manufactured home securing the trans-
action, provided that the date of manu-
facture is no earlier than 18 months 
prior to the creditor’s receipt of the 
consumer’s application for credit; 

(B) A cost estimate of the value of 
the manufactured home securing the 
transaction obtained from an inde-
pendent cost service provider; or 

(C) A valuation, as defined in 12 CFR 
1026.42(b)(3), of the manufactured home 
performed by a person who has no di-
rect or indirect interest, financial or 
otherwise, in the property or trans-
action for which the valuation is per-
formed and has training in valuing 
manufactured homes. 

(c) Appraisals required—(1) In general. 
Except as provided in paragraph (b) of 
this section, a creditor shall not extend 
a higher-priced mortgage loan to a con-
sumer without obtaining, prior to con-
summation, a written appraisal of the 
property to be mortgaged. The ap-
praisal must be performed by a cer-
tified or licensed appraiser who con-
ducts a physical visit of the interior of 
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the property that will secure the trans-
action. 

(2) Safe harbor. A creditor obtains a 
written appraisal that meets the re-
quirements for an appraisal required 
under paragraph (c)(1) of this section if 
the creditor: 

(i) Orders that the appraiser perform 
the appraisal in conformity with the 
Uniform Standards of Professional Ap-
praisal Practice and title XI of the Fi-
nancial Institutions Reform, Recovery, 
and Enforcement Act of 1989, as amend-
ed (12 U.S.C. 3331 et seq.), and any im-
plementing regulations in effect at the 
time the appraiser signs the appraiser’s 
certification; 

(ii) Verifies through the National 
Registry that the appraiser who signed 
the appraiser’s certification was a cer-
tified or licensed appraiser in the State 
in which the appraised property is lo-
cated as of the date the appraiser 
signed the appraiser’s certification; 

(iii) Confirms that the elements set 
forth in appendix A to this subpart are 
addressed in the written appraisal; and 

(iv) Has no actual knowledge con-
trary to the facts or certifications con-
tained in the written appraisal. 

(d) Additional appraisal for certain 
higher-priced mortgage loans—(1) In gen-
eral. Except as provided in paragraphs 
(b) and (d)(7) of this section, a creditor 
shall not extend a higher-priced mort-
gage loan to a consumer to finance the 
acquisition of the consumer’s principal 
dwelling without obtaining, prior to 
consummation, two written appraisals, 
if: 

(i) The seller acquired the property 90 
or fewer days prior to the date of the 
consumer’s agreement to acquire the 
property and the price in the con-
sumer’s agreement to acquire the prop-
erty exceeds the seller’s acquisition 
price by more than 10 percent; or 

(ii) The seller acquired the property 
91 to 180 days prior to the date of the 
consumer’s agreement to acquire the 
property and the price in the con-
sumer’s agreement to acquire the prop-
erty exceeds the seller’s acquisition 
price by more than 20 percent. 

(2) Different certified or licensed ap-
praisers. The two appraisals required 
under paragraph (d)(1) of this section 
may not be performed by the same cer-
tified or licensed appraiser. 

(3) Relationship to general appraisal re-
quirements. If two appraisals must be 
obtained under paragraph (d)(1) of this 
section, each appraisal shall meet the 
requirements of paragraph (c)(1) of this 
section. 

(4) Required analysis in the additional 
appraisal. One of the two required ap-
praisals must include an analysis of: 

(i) The difference between the price 
at which the seller acquired the prop-
erty and the price that the consumer is 
obligated to pay to acquire the prop-
erty, as specified in the consumer’s 
agreement to acquire the property 
from the seller; 

(ii) Changes in market conditions be-
tween the date the seller acquired the 
property and the date of the con-
sumer’s agreement to acquire the prop-
erty; and 

(iii) Any improvements made to the 
property between the date the seller 
acquired the property and the date of 
the consumer’s agreement to acquire 
the property. 

(5) No charge for the additional ap-
praisal. If the creditor must obtain two 
appraisals under paragraph (d)(1) of 
this section, the creditor may charge 
the consumer for only one of the ap-
praisals. 

(6) Creditor’s determination of prior sale 
date and price—(i) Reasonable diligence. 
A creditor must obtain two written ap-
praisals under paragraph (d)(1) of this 
section unless the creditor can dem-
onstrate by exercising reasonable dili-
gence that the requirement to obtain 
two appraisals does not apply. A cred-
itor acts with reasonable diligence if 
the creditor bases its determination on 
information contained in written 
source documents, such as the docu-
ments listed in appendix B to this sub-
part. 

(ii) Inability to determine prior sale 
date or price—modified requirements for 
additional appraisal. If, after exercising 
reasonable diligence, a creditor cannot 
determine whether the conditions in 
paragraphs (d)(1)(i) and (d)(1)(ii) are 
present and therefore must obtain two 
written appraisals in accordance with 
paragraphs (d)(1) through (d)(5) of this 
section, one of the two appraisals shall 
include an analysis of the factors in 
paragraph (d)(4) of this section only to 
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the extent that the information nec-
essary for the appraiser to perform the 
analysis can be determined. 

(7) Exemptions from the additional ap-
praisal requirement. The additional ap-
praisal required under paragraph (d)(1) 
of this section shall not apply to exten-
sions of credit that finance a con-
sumer’s acquisition of property: 

(i) From a local, State or Federal 
government agency; 

(ii) From a person who acquired title 
to the property through foreclosure, 
deed-in-lieu of foreclosure, or other 
similar judicial or non-judicial proce-
dure as a result of the person’s exercise 
of rights as the holder of a defaulted 
mortgage loan; 

(iii) From a non-profit entity as part 
of a local, State, or Federal govern-
ment program under which the non- 
profit entity is permitted to acquire 
title to single-family properties for re-
sale from a seller who acquired title to 
the property through the process of 
foreclosure, deed-in-lieu of foreclosure, 
or other similar judicial or non-judicial 
procedure; 

(iv) From a person who acquired title 
to the property by inheritance or pur-
suant to a court order of dissolution of 
marriage, civil union, or domestic 
partnership, or of partition of joint or 
marital assets to which the seller was 
a party; 

(v) From an employer or relocation 
agency in connection with the reloca-
tion of an employee; 

(vi) From a servicemember, as de-
fined in 50 U.S.C. App. 511(1), who re-
ceived a deployment or permanent 
change of station order after the serv-
icemember purchased the property; 

(vii) Located in an area designated by 
the President as a federal disaster area, 
if and for as long as the Federal finan-
cial institutions regulatory agencies, 
as defined in 12 U.S.C. 3350(6), waive the 
requirements in title XI of the Finan-
cial Institutions Reform, Recovery, 
and Enforcement Act of 1989, as amend-
ed (12 U.S.C. 3331 et seq.), and any im-
plementing regulations in that area; or 

(viii) Located in a rural county, as 
defined in 12 CFR 1026.35(b)(2)(iv)(A). 

(e) Required disclosure—(1) In general. 
Except as provided in paragraph (b) of 
this section, a creditor shall disclose 
the following statement, in writing, to 

a consumer who applies for a higher- 
priced mortgage loan: ‘‘We may order 
an appraisal to determine the prop-
erty’s value and charge you for this ap-
praisal. We will give you a copy of any 
appraisal, even if your loan does not 
close. You can pay for an additional ap-
praisal for your own use at your own 
cost.’’ Compliance with the disclosure 
requirement in Regulation B, 12 CFR 
1002.14(a)(2), satisfies the requirements 
of this paragraph. 

(2) Timing of disclosure. The disclosure 
required by paragraph (e)(1) of this sec-
tion shall be delivered or placed in the 
mail no later than the third business 
day after the creditor receives the con-
sumer’s application for a higher-priced 
mortgage loan subject to this section. 
In the case of a loan that is not a high-
er-priced mortgage loan subject to this 
section at the time of application, but 
becomes a higher-priced mortgage loan 
subject to this section after applica-
tion, the disclosure shall be delivered 
or placed in the mail not later than the 
third business day after the creditor 
determines that the loan is a higher- 
priced mortgage loan subject to this 
section. 

(f) Copy of appraisals—(1) In general. 
Except as provided in paragraph (b) of 
this section, a creditor shall provide to 
the consumer a copy of any written ap-
praisal performed in connection with a 
higher-priced mortgage loan pursuant 
to paragraphs (c) and (d) of this sec-
tion. 

(2) Timing. A creditor shall provide to 
the consumer a copy of each written 
appraisal pursuant to paragraph (f)(1) 
of this section: 

(i) No later than three business days 
prior to consummation of the loan; or 

(ii) In the case of a loan that is not 
consummated, no later than 30 days 
after the creditor determines that the 
loan will not be consummated. 

(3) Form of copy. Any copy of a writ-
ten appraisal required by paragraph 
(f)(1) of this section may be provided to 
the applicant in electronic form, sub-
ject to compliance with the consumer 
consent and other applicable provisions 
of the Electronic Signatures in Global 
and National Commerce Act (E-Sign 
Act) (15 U.S.C. 7001 et seq.). 

(4) No charge for copy of appraisal. A 
creditor shall not charge the consumer 
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for a copy of a written appraisal re-
quired to be provided to the consumer 
pursuant to paragraph (f)(1) of this sec-
tion. 

(g) Relation to other rules. The rules in 
this section 34.203 were adopted jointly 
by the Board of Governors of the Fed-
eral Reserve System (the Board), the 
OCC, the Federal Deposit Insurance 
Corporation, the National Credit Union 
Administration, the Federal Housing 
Finance Agency, and the Consumer Fi-
nancial Protection Bureau (Bureau). 
These rules are substantively identical 
to the Board’s and the Bureau’s higher- 
priced mortgage loan appraisal rules 
published separately in 12 CFR 226.43 
(for the Board) and 12 CFR 1026.35(a) 
and (c) (for the Bureau). 

[78 FR 10432, Feb. 13, 2013, as amended at 78 
FR 78579, 78580, Dec. 26, 2013] 

APPENDIX A TO SUBPART G OF PART 34— 
HIGHER-PRICED MORTGAGE LOAN 
APPRAISAL SAFE HARBOR REVIEW 

To qualify for the safe harbor provided in 
§ 34.203(c)(2), a creditor must confirm that 
the written appraisal: 

1. Identifies the creditor who ordered the 
appraisal and the property and the interest 
being appraised. 

2. Indicates whether the contract price was 
analyzed. 

3. Addresses conditions in the property’s 
neighborhood. 

4. Addresses the condition of the property 
and any improvements to the property. 

5. Indicates which valuation approaches 
were used, and includes a reconciliation if 
more than one valuation approach was used. 

6. Provides an opinion of the property’s 
market value and an effective date for the 
opinion. 

7. Indicates that a physical property visit 
of the interior of the property was per-
formed, as applicable.. 

8. Includes a certification signed by the ap-
praiser that the appraisal was prepared in 
accordance with the requirements of the 
Uniform Standards of Professional Appraisal 
Practice. 

9. Includes a certification signed by the ap-
praiser that the appraisal was prepared in 
accordance with the requirements of title XI 
of the Financial Institutions Reform, Recov-
ery and Enforcement Act of 1989, as amended 
(12 U.S.C. 3331 et seq.), and any implementing 
regulations. 

[78 FR 10432, Feb. 13, 2013, as amended at 78 
FR 78580, Dec. 26, 2013] 

APPENDIX B TO SUBPART G OF PART 34— 
ILLUSTRATIVE WRITTEN SOURCE 
DOCUMENTS FOR HIGHER-PRICED 
MORTGAGE LOAN APPRAISAL RULES 

A creditor acts with reasonable diligence 
under § 34.203(d)(6)(i) if the creditor bases its 
determination on information contained in 
written source documents, such as: 

1. A copy of the recorded deed from the 
seller. 

2. A copy of a property tax bill. 
3. A copy of any owner’s title insurance 

policy obtained by the seller. 
4. A copy of the RESPA settlement state-

ment from the seller’s acquisition (i.e., the 
HUD–1 or any successor form). 

5. A property sales history report or title 
report from a third-party reporting service. 

6. Sales price data recorded in multiple 
listing services. 

7. Tax assessment records or transfer tax 
records obtained from local governments. 

8. A written appraisal performed in compli-
ance with § 34.203(c)(1) for the same trans-
action. 

9. A copy of a title commitment report de-
tailing the seller’s ownership of the prop-
erty, the date it was acquired, or the price at 
which the seller acquired the property. 

10. A property abstract. 

APPENDIX C TO SUBPART G OF PART 34— 
OCC INTERPRETATIONS 

SECTION 34.202—DEFINITIONS APPLICABLE TO 
HIGHER-PRICED MORTGAGE LOANS 

1. Staff Interpretations. Section 34.202 incor-
porates definitions from Regulation Z, 12 
CFR part 1026. These OCC Interpretations of 
12 CFR part 34, subpart G, incorporate the 
Official Staff Interpretations to the Bureau’s 
Regulation Z associated with those defini-
tions, at 12 CFR part 1026, Supplement I. 

SECTION 34.203—APPRAISALS FOR HIGHER- 
PRICED MORTGAGE LOANS 

34.203(a) Definitions. 
34.203(a)(1) Certified or licensed appraiser. 
1. USPAP. The Uniform Standards of Pro-

fessional Appraisal Practice (USPAP) are es-
tablished by the Appraisal Standards Board 
of the Appraisal Foundation (as defined in 12 
U.S.C. 3350(9)). Under § 34.203(a)(1), the rel-
evant USPAP standards are those found in 
the edition of USPAP in effect at the time 
the appraiser signs the appraiser’s certifi-
cation. 

2. Appraiser’s certification. The appraiser’s 
certification refers to the certification that 
must be signed by the appraiser for each ap-
praisal assignment. This requirement is 
specified in USPAP Standards Rule 2–3. 

3. FIRREA title XI and implementing regula-
tions. The relevant regulations are those pre-
scribed under section 1110 of the Financial 
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Institutions Reform, Recovery, and Enforce-
ment Act of 1989 (FIRREA), as amended (12 
U.S.C. 3339), that relate to an appraiser’s de-
velopment and reporting of the appraisal in 
effect at the time the appraiser signs the ap-
praiser’s certification. Paragraph (3) of 
FIRREA section 1110 (12 U.S.C. 3339(3)), 
which relates to the review of appraisals, is 
not relevant for determining whether an ap-
praiser is a certified or licensed appraiser 
under § 34.203(a)(1). 

34.203(b) Exemptions. 
1. Compliance with title XI of the Financial 

Institutions Reform, Recovery, and Enforcement 
Act of 1989 (FIRREA). Section 34.203(b) pro-
vides exemptions solely from the require-
ments of § 34.203(c) through (f). Institutions 
subject to the requirements of FIRREA and 
its implementing regulations that make a 
loan qualifying for an exemption under 
§ 34.203(b) must still comply with appraisal 
and evaluation requirements under FIRREA 
and its implementing regulations. 

34.203(b)(1) Exemptions 

Paragraph 34.203(b)(1) 

1. Qualified mortgage criteria. Under 
§ 34.203(b)(1), a loan is exempt from the ap-
praisal requirements of § 34.203 if either: 

i. The loan is—(1) subject to the ability-to- 
repay requirements of the Consumer Finan-
cial Protection Bureau (Bureau) in 12 CFR 
1026.43 as a ‘‘covered transaction’’ (defined in 
12 CFR 1026.43(b)(1)) and (2) a qualified mort-
gage pursuant to the Bureau’s rules or, for 
loans insured, guaranteed, or administered 
by the U.S. Department of Housing and 
Urban Development (HUD), U.S. Department 
of Veterans Affairs (VA), U.S. Department of 
Agriculture (USDA), or Rural Housing Serv-
ice (RHS), a qualified mortgage pursuant to 
applicable rules prescribed by those agencies 
(but only once such rules are in effect; other-
wise, the Bureau’s definition of a qualified 
mortgage applies to those loans); or 

ii. The loan is—(1) not subject to the Bu-
reau’s ability-to-repay requirements in 12 
CFR 1026.43 as a ‘‘covered transaction’’ (de-
fined in 12 CFR 1026.43(b)(1)), but (2) meets 
the criteria for a qualified mortgage in the 
Bureau’s rules or, for loans insured, guaran-
teed, or administered by HUD, VA, USDA, or 
RHS, meets the criteria for a qualified mort-
gage in the applicable rules prescribed by 
those agencies (but only once such rules are 
in effect; otherwise, the Bureau’s criteria for 
a qualified mortgage applies to those loans). 
To explain further, loans enumerated in 12 
CFR 1026.43(a) are not ‘‘covered trans-
actions’’ under the Bureau’s ability-to-repay 
requirements in 12 CFR 1026.43, and thus can-
not be qualified mortgages (entitled to a re-
buttable presumption or safe harbor of com-
pliance with the ability-to-repay require-
ments of 12 CFR 1026.43, see, e.g., 12 CFR 
1026.43(e)(1)). These include an extension of 

credit made pursuant to a program adminis-
tered by a Housing Finance Agency, as de-
fined under 24 CFR 266.5, or pursuant to a 
program authorized by sections 101 and 109 of 
the Emergency Economic Stabilization Act 
of 2008. See 12 CFR 1026.43(a)(3)(iv) and (vi). 
They also include extensions of credit made 
by a creditor identified in 12 CFR 
1026.43(a)(3)(v). However, these loans are eli-
gible for the exemption in § 34.203(b)(1) if 
they meet the Bureau’s qualified mortgage 
criteria in 12 CFR 1026.43(e)(2), (4), (5), or (6) 
or 12 CFR 1026.43(f) (including limits on when 
loans must be consummated) or, for loans 
that are insured, guaranteed, or adminis-
tered by HUD, VA, USDA, or RHS, in appli-
cable rules prescribed by those agencies (but 
only once such rules are in effect; otherwise, 
the Bureau’s criteria for a qualified mort-
gage applies to those loans). For example, as-
sume that HUD has prescribed rules to define 
loans insured under its programs that are 
qualified mortgages and those rules are in ef-
fect. Assume further that a creditor des-
ignated as a Community Development Fi-
nancial Institution, as defined under 12 CFR 
1805.104(h), originates a loan insured by the 
Federal Housing Administration, which is a 
part of HUD. The loan is not a ‘‘covered 
transaction’’ and thus is not a qualified 
mortgage. See 12 CFR 1026.43(a)(3)(v)(A) and 
(b)(1). Nonetheless, the transaction is eligi-
ble for an exemption from the appraisal re-
quirements of § 34.203(b)(1) if it meets the 
qualified mortgage criteria in HUD’s rules. 
Nothing in § 34.203(b)(1) alters the definition 
of a qualified mortgage under regulations of 
the Bureau, HUD, VA, USDA, or RHS. 

Paragraph 34.203(b)(2) 

1. Threshold amount. For purposes of 
§ 34.203(b)(2), the threshold amount in effect 
during a particular one-year period is the 
amount stated below for that period. The 
threshold amount is adjusted effective Janu-
ary 1 of every year by the percentage in-
crease in the Consumer Price Index for 
Urban Wage Earners and Clerical Workers 
(CPI–W) that was in effect on the preceding 
June 1. Every year, this comment will be 
amended to provide the threshold amount for 
the upcoming one-year period after the an-
nual percentage change in the CPI–W that 
was in effect on June 1 becomes available. 
Any increase in the threshold amount will be 
rounded to the nearest $100 increment. For 
example, if the percentage increase in the 
CPI–W would result in a $950 increase in the 
threshold amount, the threshold amount will 
be increased by $1,000. However, if the per-
centage increase in the CPI–W would result 
in a $949 increase in the threshold amount, 
the threshold amount will be increased by 
$900. 

i. From January 18, 2014, through Decem-
ber 31, 2014, the threshold amount is $25,000. 
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ii. From January 1, 2015 through December 
31, 2015, the threshold amount is $25,500. 

iii. From January 1, 2016, through Decem-
ber 31, 2016, the threshold amount is $25,500. 

2. Qualifying for exemption—in general. A 
transaction is exempt under § 34.203(b)(2) if 
the creditor makes an extension of credit at 
consummation that is equal to or below the 
threshold amount in effect at the time of 
consummation. 

3. Qualifying for exemption—subsequent 
changes. A transaction does not meet the 
condition for an exemption under 
§ 34.203(b)(2) merely because it is used to sat-
isfy and replace an existing exempt loan, un-
less the amount of the new extension of cred-
it is equal to or less than the applicable 
threshold amount. For example, assume a 
closed-end loan that qualified for a 
§ 34.203(b)(2) exemption at consummation in 
year one is refinanced in year ten and that 
the new loan amount is greater than the 
threshold amount in effect in year ten. In 
these circumstances, the creditor must com-
ply with all of the applicable requirements of 
§ 34.203 with respect to the year ten trans-
action if the original loan is satisfied and re-
placed by the new loan, unless another ex-
emption from the requirements of § 34.203 ap-
plies. See § 34.203(b) and § 34.203(d)(7). 

Paragraph 34.203(b)(3). 
1. Secured by a mobile home. For purposes of 

the exemption in § 34.203(b)(3), a mobile home 
does not include a manufactured home, as 
defined in § 34.203(a)(2). 

Paragraph 34.203(b)(4). 
1. Construction-to-permanent loans. Section 

34.203 does not apply to a transaction to fi-
nance the initial construction of a dwelling. 
This exclusion applies to a construction-only 
loan as well as to the construction phase of 
a construction-to-permanent loan. Section 
34.203 does apply, however, to permanent fi-
nancing that replaces a construction loan, 
whether the permanent financing is extended 
by the same or a different creditor, unless 
the permanent financing is otherwise exempt 
from the requirements of § 34.203. See 
§ 34.203(b). When a construction loan may be 
permanently financed by the same creditor, 
the general disclosure requirements for 
closed-end credit pursuant to Regulation Z 
(12 CFR 1026.17) provide that the creditor 
may give either one combined disclosure for 
both the construction financing and the per-
manent financing, or a separate set of disclo-
sures for each of the two phases as though 
they were two separate transactions. See 12 
CFR 1026.17(c)(6)(ii) and the Official Staff In-
terpretations to the Bureau’s Regulation Z, 
comment 17(c)(6)–2. Which disclosure option 
a creditor elects under § 1026.17(c)(6)(ii) does 
not affect the determination of whether the 
permanent phase of the transaction is sub-
ject to § 34.203. When the creditor discloses 
the two phases as separate transactions, the 
annual percentage rate for the permanent 

phase must be compared to the average 
prime offer rate for a transaction that is 
comparable to the permanent financing to 
determine coverage under § 34.203. When the 
creditor discloses the two phases as a single 
transaction, a single annual percentage rate, 
reflecting the appropriate charges from both 
phases, must be calculated for the trans-
action in accordance with 12 CFR 
1026.35(a)(1) (incorporated into 12 CFR part 
34, subpart G by § 34.202) and appendix D to 12 
CFR part 1026. The annual percentage rate 
must be compared to the average prime offer 
rate for a transaction that is comparable to 
the permanent financing to determine cov-
erage under § 34.203. If the transaction is de-
termined to be a higher-priced mortgage 
loan not otherwise exempt under § 34.203(b), 
only the permanent phase is subject to the 
requirements of § 34.203. 

2. Financing initial construction. The exemp-
tion for construction loans in § 34.203(b)(4) 
applies to temporary financing of the con-
struction of a dwelling that will be replaced 
by permanent financing once construction is 
complete. The exemption does not apply, for 
example, to loans to finance the purchase of 
manufactured homes that have not been or 
are in the process of being built when the fi-
nancing obtained by the consumer at that 
time is permanent. See § 34.203(b)(8). 

Paragraph 34.203(b)(7) 

Paragraph 34.203(b)(7)(i)(A) 

1. Same credit risk holder. The requirement 
that the holder of the credit risk on the ex-
isting obligation and the refinancing be the 
same applies to situations in which an entity 
bears the financial responsibility for the de-
fault of a loan by either holding the loan in 
its portfolio or guaranteeing payments of 
principal and any interest to investors in a 
mortgage-backed security in which the loan 
is pooled. See § 34.203(a)(2) (defining ‘‘credit 
risk’’). For example, a credit risk holder 
could be a bank that bears the credit risk on 
the existing obligation by holding the loan 
in the bank’s portfolio. Another example of a 
credit risk holder would be a government- 
sponsored enterprise that bears the risk of 
default on a loan by guaranteeing the pay-
ment of principal and any interest on a loan 
to investors in a mortgage-backed security. 
The holder of credit risk under 
§ 34.203(b)(7)(i)(A) does not mean individual 
investors in a mortgage-backed security or 
providers of private mortgage insurance. 

2. Same credit risk holder—illustrations. 
Illustrations of the credit risk holder of 

the existing obligation continuing to be the 
credit risk holder of the refinancing include, 
but are not limited to, the following: 

i. The existing obligation is held in the 
portfolio of a bank, thus the bank holds the 
credit risk. The bank arranges to refinance 
the loan and also will hold the refinancing in 
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its portfolio. If the refinancing otherwise 
meets the requirements for an exemption 
under § 34.203(b)(7), the transaction will qual-
ify for the exemption because the credit risk 
holder is the same for the existing obligation 
and the refinance transaction. In this case, 
the exemption would apply regardless of 
whether the bank arranged to refinance the 
loan directly or indirectly, such as through 
the servicer or subservicer on the existing 
obligation. 

ii. The existing obligation is held in the 
portfolio of a government-sponsored enter-
prise (GSE), thus the GSE holds the credit 
risk. The existing obligation is then refi-
nanced by the servicer of the loan and imme-
diately transferred to the GSE. The GSE 
pools the refinancing in a mortgage-backed 
security guaranteed by the GSE, thus the 
GSE holds the credit risk on the refinance 
loan. If the refinance transaction otherwise 
meets the requirements for an exemption 
under § 34.203(b)(7), the transaction will qual-
ify for the exemption because the credit risk 
holder is the same for the existing obligation 
and the refinance transaction. In this case, 
the exemption would apply regardless of 
whether the existing obligation was refi-
nanced by the servicer or subservicer on the 
existing obligation (acting as a ‘‘creditor’’ 
under 12 CFR 1026.2(a)(17)) or by a different 
creditor. 

3. Forward commitments. A creditor may 
make a mortgage loan that will be sold or 
otherwise transferred pursuant to an agree-
ment that has been entered into at or before 
the time the transaction is consummated. 
Such an agreement is sometimes known as a 
‘‘forward commitment.’’ A refinance loan 
does not satisfy the requirement of 
§ 34.203(b)(7)(i)(A) if the loan will be acquired 
pursuant to a forward commitment, such 
that the credit risk on the refinance loan 
will transfer to a person who did not hold the 
credit risk on the existing obligation. 

Paragraph 34.203(b)(7)(ii) 

1. Regular periodic payments. Under 
§ 34.203(b)(7)(ii), the regular periodic pay-
ments on the refinance loan must not: Re-
sult in an increase of the principal balance 
(negative amortization); allow the consumer 
to defer repayment of principal (see 12 CFR 
1026.43, and the Official Staff Interpretations 
to the Bureau’s Regulation Z, comment 
43(e)(2)(i)–2); or result in a balloon payment. 
Thus, the terms of the legal obligation must 
require the consumer to make payments of 
principal and interest on a monthly or other 
periodic basis that will repay the loan 
amount over the loan term. Except for pay-
ments resulting from any interest rate 
changes after consummation in an adjust-
able-rate or step-rate mortgage, the periodic 
payments must be substantially equal. For 
an explanation of the term ‘‘substantially 

equal,’’ see 12 CFR 1026.43, the Official Staff 
Interpretations to the Bureau’s Regulation 
Z, comment 43(c)(5)(i)–4. In addition, a sin-
gle-payment transaction is not a refinancing 
meeting the requirements of § 34.203(b)(7) be-
cause it does not require ‘‘regular periodic 
payments.’’ 

Paragraph 34.203(b)(7)(iii) 

1. Permissible use of proceeds. The exemption 
for a refinancing under § 34.203(b)(7) is avail-
able only if the proceeds from the refi-
nancing are used exclusively for the existing 
obligation and amounts attributed solely to 
the costs of the refinancing. The existing ob-
ligation includes the unpaid principal bal-
ance of the existing first lien loan, any 
earned unpaid finance charges, and any other 
lawful charges related to the existing loan. 
For guidance on the meaning of refinancing 
costs, see 12 CFR 1026.23, the Official Staff In-
terpretations to the Bureau’s Regulations Z, 
comment 23(f)–4. If the proceeds of a refi-
nancing are used for other purposes, such as 
to pay off other liens or to provide additional 
cash to the consumer for discretionary 
spending, the transaction does not qualify 
for the exemption for a refinancing under 
§ 34.203(b)(7) from the appraisal requirements 
in § 34.203. 

For applications received on or after July 18, 
2015 

Paragraph 34.203(b)(8) 

Paragraph 34.203(b)(8)(i) 
1. Secured by new manufactured home and 

land—physical visit of the interior. A trans-
action secured by a new manufactured home 
and land is subject to the requirements of 
§ 34.203(c) through (f) except for the require-
ment in § 34.203(c)(1) that the appraiser con-
duct a physical inspection of the interior of 
the property. Thus, for example, a creditor of 
a loan secured by a new manufactured home 
and land could comply with § 34.203(c)(1) by 
obtaining an appraisal conducted by a state- 
certified or -licensed appraiser based on 
plans and specifications for the new manu-
factured home and an inspection of the land 
on which the property will be sited, as well 
as any other information necessary for the 
appraiser to complete the appraisal assign-
ment in conformity with the Uniform Stand-
ards of Professional Appraisal Practice and 
the requirements of FIRREA and any imple-
menting regulations. 

Paragraph 34.203(b)(8)(ii) 
1. Secured by a manufactured home and not 

land. Section 34.203(b)(8)(ii) applies to a high-
er-priced mortgage loan secured by a manu-
factured home and not land, regardless of 
whether the home is titled as realty by oper-
ation of state law. 

Paragraph 34.203(b)(8)(ii)(B) 
1. Independent. A cost service provider from 

which the creditor obtains a manufactured 
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home unit cost estimate under 
§ 34.203(b)(8)(ii)(B) is ‘‘independent’’ if that 
person is not affiliated with the creditor in 
the transaction, such as by common cor-
porate ownership, and receives no direct or 
indirect financial benefits based on whether 
the transaction is consummated. 

2. Adjustments. The requirement that the 
cost estimate be from an independent cost 
service provider does not prohibit a creditor 
from providing a cost estimate that reflects 
adjustments to account for factors such as 
special features, condition or location. How-
ever, the requirement that the estimate be 
obtained from an independent cost service 
provider means that any adjustments to the 
estimate must be based on adjustment fac-
tors available as part of the independent cost 
service used, with associated values that are 
determined by the independent cost service. 

Paragraph 34.203(b)(8)(ii)(C) 
1. Interest in the property. A person has a di-

rect or indirect in the property if, for exam-
ple, the person has any ownership or reason-
ably foreseeable ownership interest in the 
manufactured home. To illustrate, a person 
who seeks a loan to purchase the manufac-
tured home to be valued has a reasonably 
foreseeable ownership interest in the prop-
erty. 

2. Interest in the transaction. A person has a 
direct or indirect interest in the transaction 
if, for example, the person or an affiliate of 
that person also serves as a loan officer of 
the creditor or otherwise arranges the credit 
transaction, or is the retail dealer of the 
manufactured home. A person also has a pro-
hibited interest in the transaction if the per-
son is compensated or otherwise receives fi-
nancial or other benefits based on whether 
the transaction is consummated. 

3. Training in valuing manufactured homes. 
Training in valuing manufactured homes in-
cludes, for example, successfully completing 
a course in valuing manufactured homes of-
fered by a state or national appraiser asso-
ciation or receiving job training from an em-
ployer in the business of valuing manufac-
tured homes. 

4. Manufactured home valuation—example. A 
valuation in compliance with 
§ 34.203(b)(8)(ii)(C) would include, for exam-
ple, an appraisal of the manufactured home 
in accordance with the appraisal require-
ments for a manufactured home classified as 
personal property under the Title I Manufac-
tured Home Loan Insurance Program of the 
U.S. Department of Housing and Urban De-
velopment, pursuant to section 2(b)(10) of the 
National Housing Act, 12 U.S.C. 1703(b)(10). 

34.203(c)(1) In general. 
1. Written appraisal—electronic transmission. 

To satisfy the requirement that the ap-
praisal be ‘‘written,’’ a creditor may obtain 
the appraisal in paper form or via electronic 
transmission. 

34.203(c)(2) Safe harbor. 

1. Safe harbor. A creditor that satisfies the 
safe harbor conditions in § 34.203(c)(2)(i) 
through (iv) complies with the appraisal re-
quirements of § 34.203(c)(1). A creditor that 
does not satisfy the safe harbor conditions in 
§ 34.203(c)(2)(i) through (iv) does not nec-
essarily violate the appraisal requirements 
of § 34.203(c)(1). 

2. Appraiser’s certification. For purposes of 
§ 34.203(c)(2), the appraiser’s certification re-
fers to the certification specified in item 9 of 
appendix A to this subpart. See also comment 
34.203(a)(1)–2. 

Paragraph 34.203(c)(2)(iii). 
1. Confirming elements in the appraisal. To 

confirm that the elements in appendix A to 
this subpart are included in the written ap-
praisal, a creditor need not look beyond the 
face of the written appraisal and the apprais-
er’s certification. 

34.203(d) Additional appraisal for certain 
higher-priced mortgage loans. 

1. Acquisition. For purposes of § 34.203(d), 
the terms ‘‘acquisition’’ and ‘‘acquire’’ refer 
to the acquisition of legal title to the prop-
erty pursuant to applicable State law, in-
cluding by purchase. 

34.203(d)(1) In general. 
1. Appraisal from a previous transaction. An 

appraisal that was previously obtained in 
connection with the seller’s acquisition or 
the financing of the seller’s acquisition of 
the property does not satisfy the require-
ments to obtain two written appraisals 
under § 34.203(d)(1). 

2. 90-day, 180-day calculation. The time peri-
ods described in § 34.203(d)(1)(i) and (ii) are 
calculated by counting the day after the date 
on which the seller acquired the property, up 
to and including the date of the consumer’s 
agreement to acquire the property that se-
cures the transaction. For example, assume 
that the creditor determines that date of the 
consumer’s acquisition agreement is October 
15, 2012, and that the seller acquired the 
property on April 17, 2012. The first day to be 
counted in the 180-day calculation would be 
April 18, 2012, and the last day would be Oc-
tober 15, 2012. In this case, the number of 
days from April 17 would be 181, so an addi-
tional appraisal is not required. 

3. Date seller acquired the property. For pur-
poses of § 34.203(d)(1)(i) and (ii), the date on 
which the seller acquired the property is the 
date on which the seller became the legal 
owner of the property pursuant to applicable 
State law. 

4. Date of the consumer’s agreement to ac-
quire the property. For the date of the con-
sumer’s agreement to acquire the property 
under § 34.203(d)(1)(i) and (ii), the creditor 
should use the date on which the consumer 
and the seller signed the agreement provided 
to the creditor by the consumer. The date on 
which the consumer and the seller signed the 
agreement might not be the date on which 
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the consumer became contractually obli-
gated under State law to acquire the prop-
erty. For purposes of § 34.203(d)(1)(i) and (ii), 
a creditor is not obligated to determine 
whether and to what extent the agreement is 
legally binding on both parties. If the dates 
on which the consumer and the seller signed 
the agreement differ, the creditor should use 
the later of the two dates. 

5. Price at which the seller acquired the prop-
erty. The price at which the seller acquired 
the property refers to the amount paid by 
the seller to acquire the property. The price 
at which the seller acquired the property 
does not include the cost of financing the 
property. 

6. Price the consumer is obligated to pay to 
acquire the property. The price the consumer 
is obligated to pay to acquire the property is 
the price indicated on the consumer’s agree-
ment with the seller to acquire the property. 
The price the consumer is obligated to pay 
to acquire the property from the seller does 
not include the cost of financing the prop-
erty. For purposes of § 34.203(d)(1)(i) and (ii), 
a creditor is not obligated to determine 
whether and to what extent the agreement is 
legally binding on both parties. See also com-
ment 34.203(d)(1)–4. 

34.203(d)(2) Different certified or licensed ap-
praisers. 

1. Independent appraisers. The requirements 
that a creditor obtain two separate apprais-
als under § 34.203(d)(1), and that each ap-
praisal be conducted by a different licensed 
or certified appraiser under § 34.203(d)(2), in-
dicate that the two appraisals must be con-
ducted independently of each other. If the 
two certified or licensed appraisers are affili-
ated, such as by being employed by the same 
appraisal firm, then whether they have con-
ducted the appraisal independently of each 
other must be determined based on the facts 
and circumstances of the particular case 
known to the creditor. 

34.203(d)(3) Relationship to general appraisal 
requirements. 

1. Safe harbor. When a creditor is required 
to obtain an additional appraisal under 
§ 34.203(d)(1), the creditor must comply with 
the requirements of both § 34.203(c)(1) and 
§ 34.203(d)(2) through (5) for that appraisal. 
The creditor complies with the requirements 
of § 34.203(c)(1) for the additional appraisal if 
the creditor meets the safe harbor conditions 
in § 34.203(c)(2) for that appraisal. 

34.203(d)(4) Required analysis in the addi-
tional appraisal. 

1. Determining acquisition dates and prices 
used in the analysis of the additional appraisal. 
For guidance on identifying the date on 
which the seller acquired the property, see 
comment 34.203(d)(1)–3. For guidance on iden-
tifying the date of the consumer’s agreement 
to acquire the property, see comment 
34.203(d)(1)–4. For guidance on identifying the 
price at which the seller acquired the prop-

erty, see comment 34.203(d)(1)–5. For guid-
ance on identifying the price the consumer is 
obligated to pay to acquire the property, see 
comment 34.203(d)(1)–6. 

34.203(d)(5) No charge for additional ap-
praisal. 

1. Fees and mark-ups. The creditor is pro-
hibited from charging the consumer for the 
performance of one of the two appraisals re-
quired under § 34.203(d)(1), including by im-
posing a fee specifically for that appraisal or 
by marking up the interest rate or any other 
fees payable by the consumer in connection 
with the higher-priced mortgage loan. 

34.203(d)(6) Creditor’s determination of prior 
sale date and price. 

34.203(d)(6)(i) In general. 
1. Estimated sales price. If a written source 

document describes the seller’s acquisition 
price in a manner that indicates that the 
price described is an estimated or assumed 
amount and not the actual price, the cred-
itor should look at an alternative document 
to satisfy the reasonable diligence standard 
in determining the price at which the seller 
acquired the property. 

2. Reasonable diligence—oral statements in-
sufficient. Reliance on oral statements of in-
terested parties, such as the consumer, sell-
er, or mortgage broker, does not constitute 
reasonable diligence under § 34.203(d)(6)(i). 

3. Lack of information and conflicting infor-
mation—two appraisals required. If a creditor 
is unable to demonstrate that the require-
ment to obtain two appraisals under 
§ 34.203(d)(1) does not apply, the creditor 
must obtain two written appraisals before 
extending a higher-priced mortgage loan 
subject to the requirements of § 34.203 See 
also comment 34.203(d)(6)(ii)–1. For example: 

i. Assume a creditor orders and reviews the 
results of a title search, which shows that a 
prior sale occurred between 91 and 180 days 
ago, but not the price paid in that sale. Thus, 
based on the title search, the creditor would 
not be able to determine whether the price 
the consumer is obligated to pay under the 
consumer’s acquisition agreement is more 
than 20 percent higher than the seller’s ac-
quisition price, pursuant to § 34.203(d)(1)(ii). 
Before extending a higher-priced mortgage 
loan subject to the appraisal requirements of 
§ 34.203, the creditor must either: perform ad-
ditional diligence to ascertain the seller’s 
acquisition price and, based on this informa-
tion, determine whether two written apprais-
als are required; or obtain two written ap-
praisals in compliance with § 34.203(d)(6). See 
also comment 34.203(d)(6)(ii)–1. 

ii. Assume a creditor reviews the results of 
a title search indicating that the last re-
corded purchase was more than 180 days be-
fore the consumer’s agreement to acquire 
the property. Assume also that the creditor 
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subsequently receives a written appraisal in-
dicating that the seller acquired the prop-
erty between 91 and 180 days before the con-
sumer’s agreement to acquire the property. 
In this case, unless one of these sources is 
clearly wrong on its face, the creditor would 
not be able to determine whether the seller 
acquired the property within 180 days of the 
date of the consumer’s agreement to acquire 
the property from the seller, pursuant to 
§ 34.203(d)(1)(ii). Before extending a higher- 
priced mortgage loan subject to the ap-
praisal requirements of § 34.203, the creditor 
must either: perform additional diligence to 
ascertain the seller’s acquisition date and, 
based on this information, determine wheth-
er two written appraisals are required; or ob-
tain two written appraisals in compliance 
with § 34.203(d)(6). See also comment 
34.203(d)(6)(ii)–1. 

34.203(d)(6)(ii) Inability to determine prior 
sales date or price—modified requirements for 
additional appraisal. 

1. Required analysis. In general, the addi-
tional appraisal required under § 34.203(d)(1) 
should include an analysis of the factors list-
ed in § 34.203(d)(4)(i) through (iii). However, 
if, following reasonable diligence, a creditor 
cannot determine whether the conditions in 
§ 34.203(d)(1)(i) or (ii) are present due to a 
lack of information or conflicting informa-
tion, the required additional appraisal must 
include the analyses required under 
§ 34.203(d)(4)(i) through (iii) only to the ex-
tent that the information necessary to per-
form the analyses is known. For example, as-
sume that a creditor is able, following rea-
sonable diligence, to determine that the date 
on which the seller acquired the property oc-
curred between 91 and 180 days prior to the 
date of the consumer’s agreement to acquire 
the property. However, the creditor is un-
able, following reasonable diligence, to de-
termine the price at which the seller ac-
quired the property. In this case, the cred-
itor is required to obtain an additional writ-
ten appraisal that includes an analysis under 
§ 34.203(d)(4)(ii) and (iii) of the changes in 
market conditions and any improvements 
made to the property between the date the 
seller acquired the property and the date of 
the consumer’s agreement to acquire the 
property. However, the creditor is not re-
quired to obtain an additional written ap-
praisal that includes analysis under 
§ 34.203(d)(4)(i) of the difference between the 
price at which the seller acquired the prop-
erty and the price that the consumer is obli-
gated to pay to acquire the property. 

34.203(d)(7) Exemptions from the additional 
appraisal requirement. 

Paragraph 34.203(d)(7)(iii). 
1. Non-profit entity. For purposes of 

§ 34.203(d)(7)(iii), a ‘‘non-profit entity’’ is a 
person with a tax exemption ruling or deter-
mination letter from the Internal Revenue 

Service under section 501(c)(3) of the Internal 
Revenue Code of 1986 (12 U.S.C. 501(c)(3)). 

Paragraph 34.203(d)(7)(viii). 
1. Bureau table of rural counties. The Bureau 

publishes on its Web site a table of rural 
counties under 12 CFR 1026.35(b)(2)(iv)(A) for 
each calendar year by the end of that cal-
endar year. See Official Staff Interpretations 
to the Bureau’s Regulation Z, comment 
35(b)(2)(iv)–1. A property securing an HPML 
subject to § 34.203 is in a rural county under 
§ 34.203(d)(7)(viii) if the county in which the 
property is located is on the table of rural 
counties most recently published by the Bu-
reau. For example, for a transaction occur-
ring in 2015, assume that the Bureau most re-
cently published a table of rural counties at 
the end of 2014. The property securing the 
transaction would be located in a rural coun-
ty for purposes of § 34.203(d)(7)(viii) if the 
county is on the table of rural counties pub-
lished by the Bureau at the end of 2014. 

34.203(e) Required disclosure. 
34.203(e)(1) In general. 
1. Multiple applicants. When two or more 

consumers apply for a loan subject to this 
section, the creditor is required to give the 
disclosure to only one of the consumers. 

2. Appraisal independence requirements not 
affected. Nothing in the text of the consumer 
notice required by § 34.203(e)(1) should be con-
strued to affect, modify, limit, or supersede 
the operation of any legal, regulatory, or 
other requirements or standards relating to 
independence in the conduct of appraisals or 
restrictions on the use of borrower-ordered 
appraisals by creditors. 

34.203(f) Copy of appraisals. 
34.203(f)(1) In general. 
1. Multiple applicants. When two or more 

consumers apply for a loan subject to this 
section, the creditor is required to give the 
copy of each required appraisal to only one 
of the consumers. 

34.203(f)(2) Timing. 
1. ‘‘Provide.’’ For purposes of the require-

ment to provide a copy of the appraisal with-
in a specified time under § 34.203(f)(2), ‘‘pro-
vide’’ means ‘‘deliver.’’ Delivery occurs three 
business days after mailing or delivering the 
copies to the last-known address of the appli-
cant, or when evidence indicates actual re-
ceipt by the applicant (which, in the case of 
electronic receipt, must be based upon con-
sent that complies with the E-Sign Act), 
whichever is earlier. 

2. No waiver. Regulation B, 12 CFR 
1002.14(a)(1), allowing the consumer to waive 
the requirement that the appraisal copy be 
provided three business days before con-
summation, does not apply to higher-priced 
mortgage loans subject to § 34.203. A con-
sumer of a higher-priced mortgage loan sub-
ject to § 34.203 may not waive the timing re-
quirement to receive a copy of the appraisal 
under § 34.203(f)(2). 

34.203(f)(4) No charge for copy of appraisal. 
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3 See http://www.occ.gov/news-issuances/bul-
letins/2010/bulletin-2010-42.html. 

1. Fees and mark-ups. The creditor is pro-
hibited from charging the consumer for any 
copy of an appraisal required to be provided 
under § 34.203(f)(1), including by imposing a 
fee specifically for a required copy of an ap-
praisal or by marking up the interest rate or 
any other fees payable by the consumer in 
connection with the higher-priced mortgage 
loan. 

APPENDIX B—ILLUSTRATIVE WRITTEN SOURCE 
DOCUMENTS FOR HIGHER-PRICED MORTGAGE 
LOAN APPRAISAL RULES 

1. Title commitment report. The ‘‘title com-
mitment report’’ is a document from a title 
insurance company describing the property 
interest and status of its title, parties with 
interests in the title and the nature of their 
claims, issues with the title that must be re-
solved prior to closing of the transaction be-
tween the parties to the transfer, amount 
and disposition of the premiums, and en-
dorsements on the title policy. This docu-
ment is issued by the title insurance com-
pany prior to the company’s issuance of an 
actual title insurance policy to the prop-
erty’s transferee and/or creditor financing 
the transaction. In different jurisdictions, 
this instrument may be referred to by dif-
ferent terms, such as a title commitment, 
title binder, title opinion, or title report. 

[78 FR 10432, Feb. 13, 2013, as amended at 78 
FR 78580, Dec. 26, 2013; 79 FR 78298, Dec. 30, 
2014; 80 FR 73945, Nov. 27, 2015] 

Subpart H—Appraisal Manage-
ment Company Minimum Re-
quirements 

SOURCE: 80 FR 32679, June 9, 2015, unless 
otherwise noted. 

§ 34.210 Authority, purpose, and scope. 
(a) Authority. This subpart is issued 

by the Office of the Comptroller of the 
Currency under 12 U.S.C. 93a and Title 
XI of the Financial Institutions Re-
form, Recovery, and Enforcement Act 
(FIRREA), as amended by the Dodd- 
Frank Wall Street Reform and Con-
sumer Protection Act (the Dodd-Frank 
Act) (Pub. L. 111–203, 124 Stat. 1376 
(2010)), 12 U.S.C. 3331 et seq. 

(b) Purpose. The purpose of this sub-
part is to implement sections 1109, 1117, 
1121, and 1124 of FIRREA Title XI, 12 
U.S.C. 3338, 3346, 3350, and 3353. 

(c) Scope. This subpart applies to 
States and to appraisal management 
companies (AMCs) providing appraisal 
management services in connection 
with consumer credit transactions se-

cured by a consumer’s principal dwell-
ing or securitizations of those trans-
actions. 

(d) Rule of construction. Nothing in 
this subpart should be construed to 
prevent a State from establishing re-
quirements in addition to those in this 
subpart. In addition, nothing in this 
subpart should be construed to alter 
guidance in, and applicability of, the 
Interagency Appraisal and Evaluation 
Guidelines 3 or other relevant agency 
guidance that cautions banks, bank 
holding companies, Federal savings as-
sociations, state savings associations, 
and credit unions, as applicable, that 
each such entity is accountable for 
overseeing the activities of third-party 
service providers and ensuring that any 
services provided by a third party com-
ply with applicable laws, regulations, 
and supervisory guidance applicable di-
rectly to the financial institution. 

§ 34.211 Definitions. 

For purposes of this subpart: 
(a) Affiliate has the meaning provided 

in 12 U.S.C. 1841. 
(b) AMC National Registry means the 

registry of State-registered AMCs and 
Federally regulated AMCs maintained 
by the Appraisal Subcommittee. 

(c)(1) Appraisal management company 
(AMC) means a person that: 

(i) Provides appraisal management 
services to creditors or to secondary 
mortgage market participants, includ-
ing affiliates; 

(ii) Provides such services in connec-
tion with valuing a consumer’s prin-
cipal dwelling as security for a con-
sumer credit transaction or incor-
porating such transactions into 
securitizations; and 

(iii) Within a given 12-month period, 
as defined in § 34.212(d), oversees an ap-
praiser panel of more than 15 State-cer-
tified or State-licensed appraisers in a 
State or 25 or more State-certified or 
State-licensed appraisers in two or 
more States, as described in § 34.212; 

(2) An AMC does not include a de-
partment or division of an entity that 
provides appraisal management serv-
ices only to that entity. 
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(d) Appraisal management services 
means one or more of the following: 

(1) Recruiting, selecting, and retain-
ing appraisers; 

(2) Contracting with State-certified 
or State-licensed appraisers to perform 
appraisal assignments; 

(3) Managing the process of having an 
appraisal performed, including pro-
viding administrative services such as 
receiving appraisal orders and ap-
praisal reports, submitting completed 
appraisal reports to creditors and sec-
ondary market participants, collecting 
fees from creditors and secondary mar-
ket participants for services provided, 
and paying appraisers for services per-
formed; and 

(4) Reviewing and verifying the work 
of appraisers. 

(e) Appraiser panel means a network, 
list or roster of licensed or certified ap-
praisers approved by an AMC to per-
form appraisals as independent con-
tractors for the AMC. Appraisers on an 
AMC’s ‘‘appraiser panel’’ under this 
part include both appraisers accepted 
by the AMC for consideration for fu-
ture appraisal assignments in covered 
transactions or for secondary mortgage 
market participants in connection with 
covered transactions and appraisers en-
gaged by the AMC to perform one or 
more appraisals in covered trans-
actions or for secondary mortgage mar-
ket participants in connection with 
covered transactions. An appraiser is 
an independent contractor for purposes 
of this subpart if the appraiser is treat-
ed as an independent contractor by the 
AMC for purposes of Federal income 
taxation. 

(f) Appraisal Subcommittee means the 
Appraisal Subcommittee of the Federal 
Financial Institutions Examination 
Council. 

(g) Consumer credit means credit of-
fered or extended to a consumer pri-
marily for personal, family, or house-
hold purposes. 

(h) Covered transaction means any 
consumer credit transaction secured by 
the consumer’s principal dwelling. 

(i) Creditor means: 
(1) A person who regularly extends 

consumer credit that is subject to a fi-
nance charge or is payable by written 
agreement in more than four install-
ments (not including a down payment), 

and to whom the obligation is initially 
payable, either on the face of the note 
or contract, or by agreement when 
there is no note or contract. 

(2) A person regularly extends con-
sumer credit if the person extended 
credit (other than credit subject to the 
requirements of 12 CFR 1026.32) more 
than 5 times for transactions secured 
by a dwelling in the preceding calendar 
year. If a person did not meet these nu-
merical standards in the preceding cal-
endar year, the numerical standards 
shall be applied to the current calendar 
year. A person regularly extends con-
sumer credit if, in any 12-month period, 
the person originates more than one 
credit extension that is subject to the 
requirements of 12 CFR 1026.32 or one 
or more such credit extensions through 
a mortgage broker. 

(j) Dwelling means: 
(1) A residential structure that con-

tains one to four units, whether or not 
that structure is attached to real prop-
erty. The term includes an individual 
condominium unit, cooperative unit, 
mobile home, and trailer, if it is used 
as a residence. 

(2) A consumer can have only one 
‘‘principal’’ dwelling at a time. Thus, a 
vacation or other second home would 
not be a principal dwelling. However, if 
a consumer buys or builds a new dwell-
ing that will become the consumer’s 
principal dwelling within a year or 
upon the completion of construction, 
the new dwelling is considered the 
principal dwelling for purposes of this 
section. 

(k) Federally regulated AMC means an 
AMC that is owned and controlled by 
an insured depository institution, as 
defined in 12 U.S.C. 1813 and regulated 
by the Office of the Comptroller of the 
Currency, the Board of Governors of 
the Federal Reserve System, or the 
Federal Deposit Insurance Corporation. 

(l) Federally related transaction regula-
tions means regulations established by 
the Office of the Comptroller of the 
Currency, the Board of Governors of 
the Federal Reserve System, the Fed-
eral Deposit Insurance Corporation, or 
the National Credit Union Administra-
tion, pursuant to sections 1112, 1113, 
and 1114 of FIRREA Title XI, 12 U.S.C. 
3341–3343. 
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(m) Person means a natural person or 
an organization, including a corpora-
tion, partnership, proprietorship, asso-
ciation, cooperative, estate, trust, or 
government unit. 

(n) Secondary mortgage market partici-
pant means a guarantor or insurer of 
mortgage-backed securities, or an un-
derwriter or issuer of mortgage-backed 
securities. Secondary mortgage market 
participant only includes an individual 
investor in a mortgage-backed security 
if that investor also serves in the ca-
pacity of a guarantor, insurer, under-
writer, or issuer for the mortgage- 
backed security. 

(o) States mean the 50 States and the 
District of Columbia and the terri-
tories of Guam, Mariana Islands, Puer-
to Rico, and the U.S. Virgin Islands. 

(p) Uniform Standards of Professional 
Appraisal Practice (USPAP) means the 
appraisal standards promulgated by 
the Appraisal Standards Board of the 
Appraisal Foundation. 

§ 34.212 Appraiser panel—annual size 
calculation. 

For purposes of determining whether, 
within a 12-month period, an AMC 
oversees an appraiser panel of more 
than 15 State-certified or State-li-
censed appraisers in a State or 25 or 
more State-certified or State-licensed 
appraisers in two or more States pursu-
ant to § 34.211(c)(1)(iii)— 

(a) An appraiser is deemed part of the 
AMC’s appraiser panel as of the ear-
liest date on which the AMC: 

(1) Accepts the appraiser for the 
AMC’s consideration for future ap-
praisal assignments in covered trans-
actions or for secondary mortgage mar-
ket participants in connection with 
covered transactions; or 

(2) Engages the appraiser to perform 
one or more appraisals on behalf of a 
creditor for a covered transaction or 
secondary mortgage market partici-
pant in connection with covered trans-
actions. 

(b) An appraiser who is deemed part 
of the AMC’s appraiser panel pursuant 
to paragraph (a) of this section is 
deemed to remain on the panel until 
the date on which the AMC: 

(1) Sends written notice to the ap-
praiser removing the appraiser from 

the appraiser panel, with an expla-
nation of its action; or 

(2) Receives written notice from the 
appraiser asking to be removed from 
the appraiser panel or notice of the 
death or incapacity of the appraiser. 

(c) If an appraiser is removed from an 
AMC’s appraiser panel pursuant to 
paragraph (b) of this section, but the 
AMC subsequently accepts the ap-
praiser for consideration for future as-
signments or engages the appraiser at 
any time during the twelve months 
after the AMC’s removal, the removal 
will be deemed not to have occurred, 
and the appraiser will be deemed to 
have been part of the AMC’s appraiser 
panel without interruption. 

(d) The period for purposes of count-
ing appraisers on an AMC’s appraiser 
panel may be the calendar year or a 12- 
month period established by law or 
rule of each State with which the AMC 
is required to register. 

§ 34.213 Appraisal management com-
pany registration. 

Each State electing to register AMCs 
pursuant to paragraph (b)(1) of this sec-
tion must: 

(a) Establish and maintain within the 
State appraiser certifying and licens-
ing agency a licensing program that is 
subject to the limitations set forth in 
§ 34.214 and with the legal authority 
and mechanisms to: 

(1) Review and approve or deny an 
AMC’s application for initial registra-
tion; 

(2) Review and renew or review and 
deny an AMC’s registration periodi-
cally; 

(3) Examine the books and records of 
an AMC operating in the State and re-
quire the AMC to submit reports, infor-
mation, and documents; 

(4) Verify that the appraisers on the 
AMC’s appraiser panel hold valid State 
certifications or licenses, as applicable; 

(5) Conduct investigations of AMCs 
to assess potential violations of appli-
cable appraisal-related laws, regula-
tions, or orders; 

(6) Discipline, suspend, terminate, or 
deny renewal of the registration of an 
AMC that violates applicable ap-
praisal-related laws, regulations, or or-
ders; and 
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(7) Report an AMC’s violation of ap-
plicable appraisal-related laws, regula-
tions, or orders, as well as disciplinary 
and enforcement actions and other rel-
evant information about an AMC’s op-
erations, to the Appraisal Sub-
committee. 

(b) Impose requirements on AMCs 
that are not owned and controlled by 
an insured depository institution and 
not regulated by a Federal financial in-
stitutions regulatory agency to: 

(1) Register with and be subject to 
supervision by the State appraiser cer-
tifying and licensing agency; 

(2) Engage only State-certified or 
State-licensed appraisers for Federally 
related transactions in conformity 
with any Federally related transaction 
regulations; 

(3) Establish and comply with proc-
esses and controls reasonably designed 
to ensure that the AMC, in engaging an 
appraiser, selects an appraiser who is 
independent of the transaction and who 
has the requisite education, expertise, 
and experience necessary to com-
petently complete the appraisal assign-
ment for the particular market and 
property type; 

(4) Direct the appraiser to perform 
the assignment in accordance with 
USPAP; and 

(5) Establish and comply with proc-
esses and controls reasonably designed 
to ensure that the AMC conducts its 
appraisal management services in ac-
cordance with the requirements of sec-
tion 129E(a) through (i) of the Truth in 
Lending Act, 15 U.S.C. 1639e(a) through 
(i), and regulations thereunder. 

§ 34.214 Ownership limitations for 
State-registered appraisal manage-
ment companies. 

(a) Appraiser certification or licensing 
of owners. (1) An AMC subject to State 
registration pursuant to § 34.213 shall 
not be registered by a State or included 
on the AMC National Registry if such 
AMC, in whole or in part, directly or 
indirectly, is owned by any person who 
has had an appraiser license or certifi-
cate refused, denied, cancelled, surren-
dered in lieu of revocation, or revoked 
in any State for a substantive cause, as 
determined by the appropriate State 
appraiser certifying and licensing 
agency. 

(2) An AMC subject to State registra-
tion pursuant to § 34.213 is not barred 
by paragraph (a)(1) of this section from 
being registered by a State or included 
on the AMC National Registry if the li-
cense or certificate of the appraiser 
with an ownership interest was not re-
voked for a substantive cause and has 
been reinstated by the State or States 
in which the appraiser was licensed or 
certified. 

(b) Good moral character of owners. An 
AMC shall not be registered by a State 
if any person that owns more than 10 
percent of the AMC— 

(1) Is determined by the State ap-
praiser certifying and licensing agency 
not to have good moral character; or 

(2) Fails to submit to a background 
investigation carried out by the State 
appraiser certifying and licensing 
agency. 

§ 34.215 Requirements for Federally 
regulated appraisal management 
companies. 

(a) Requirements in providing services. 
To provide appraisal management serv-
ices for a creditor or secondary mort-
gage market participant relating to a 
covered transaction, a Federally regu-
lated AMC must comply with the re-
quirements in § 34.213(b)(2) through (5). 

(b) Ownership limitations. (1) A Feder-
ally regulated AMC shall not be in-
cluded on the AMC National Registry if 
such AMC, in whole or in part, directly 
or indirectly, is owned by any person 
who has had an appraiser license or 
certificate refused, denied, cancelled, 
surrendered in lieu of revocation, or re-
voked in any State for a substantive 
cause, as determined by the Appraisal 
Subcommittee. 

(2) A Federally regulated AMC is not 
barred by this paragraph (b) from being 
included on the AMC National Registry 
if the license or certificate of the ap-
praiser with an ownership interest was 
not revoked for a substantive cause 
and has been reinstated by the State or 
States in which the appraiser was li-
censed or certified. 

(c) Reporting information for the AMC 
National Registry. A Federally regulated 
AMC must report to the State or 
States in which it operates the infor-
mation required to be submitted by the 
State to the Appraisal Subcommittee, 

VerDate Sep<11>2014 16:49 Feb 16, 2016 Jkt 238035 PO 00000 Frm 00686 Fmt 8010 Sfmt 8002 Q:\12\12V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



677 

Comptroller of the Currency, Treasury § 35.2 

pursuant to the Appraisal Subcommit-
tee’s policies regarding the determina-
tion of the AMC National Registry fee, 
including but not necessarily limited 
to the collection of information related 
to the limitations set forth in this sec-
tion, as applicable. 

§ 34.216 Information to be presented to 
the Appraisal Subcommittee by par-
ticipating States. 

Each State electing to register AMCs 
for purposes of permitting AMCs to 
provide appraisal management services 
relating to covered transactions in the 
State must submit to the Appraisal 
Subcommittee the information re-
quired to be submitted by Appraisal 
Subcommittee regulations or guidance 
concerning AMCs that operate in the 
State. 

PART 35—DISCLOSURE AND RE-
PORTING OF CRA-RELATED 
AGREEMENTS 

Sec. 
35.1 Purpose and scope of this part. 
35.2 Definition of covered agreement. 
35.3 CRA communications. 
35.4 Fulfillment of the CRA. 
35.5 Related agreements considered a single 

agreement. 
35.6 Disclosure of covered agreements. 
35.7 Annual reports. 
35.8 Release of information under FOIA. 
35.9 Compliance provisions. 
35.10 Transition provisions. 
35.11 Other definitions and rules of con-

struction used in this part. 

AUTHORITY: 12 U.S.C. 1, 93a, 1462a, 1463, 
1464, 1831y, and 5412(b)(2)(B). 

SOURCE: 66 FR 2084, Jan. 10, 2001, unless 
otherwise noted. 

§ 35.1 Purpose and scope of this part. 
(a) General. This part implements 

section 711 of the Gramm-Leach-Bliley 
Act (12 U.S.C. 1831y). That section re-
quires any nongovernmental entity or 
person, insured depository institution, 
or affiliate of an insured depository in-
stitution that enters into a covered 
agreement to— 

(1) Make the covered agreement 
available to the public and the appro-
priate Federal banking agency; and 

(2) File an annual report with the ap-
propriate Federal banking agency con-
cerning the covered agreement. 

(b) Scope of this part. The provisions 
of this part apply to— 

(1) A national bank and its subsidi-
aries; 

(2) A Federal savings association and 
its subsidiaries; and 

(3) Nongovernmental entities or per-
sons (NGEPs) that enter into covered 
agreements with any entity listed in 
paragraphs (b)(1) or (b)(2) of this sec-
tion. 

(c) Relation to Community Reinvest-
ment Act. This part does not affect in 
any way the Community Reinvestment 
Act of 1977 (CRA) (12 U.S.C. 2901 et seq.), 
part 25 (Community Reinvestment Act 
and Interstate Deposit Production Reg-
ulations) or part 195 (Community Rein-
vestment) of this chapter, or the OCC’s 
interpretations or administration of 
that Act or these regulations. 

(d) Examples. (1) The examples in this 
part are not exclusive. Compliance 
with an example, to the extent applica-
ble, constitutes compliance with this 
part. 

(2) Examples in a paragraph illus-
trate only the issue described in the 
paragraph and do not illustrate any 
other issues that may arise in this 
part. 

[66 FR 2084, Jan. 10, 2001, as amended at 79 
FR 28400, May 16, 2014] 

§ 35.2 Definition of covered agreement. 
(a) General definition of covered agree-

ment. A covered agreement is any con-
tract, arrangement, or understanding 
that meets all of the following cri-
teria— 

(1) The agreement is in writing. 
(2) The parties to the agreement in-

clude— 
(i) One or more insured depository in-

stitutions or affiliates of an insured de-
pository institution; and 

(ii) One or more NGEPs. 
(3) The agreement provides for the in-

sured depository institution or any af-
filiate to— 

(i) Provide to one or more individuals 
or entities (whether or not parties to 
the agreement) cash payments, grants, 
or other consideration (except loans) 
that have an aggregate value of more 
than $10,000 in any calendar year; or 

(ii) Make to one or more individuals 
or entities (whether or not parties to 
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