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(G) A summary description of the ref-
erence data set or other historical in-
formation used to develop the key in-
puts and assumptions referenced in
paragraph (c)(1)(i)(D) of this section,
including loss given default and default
rates;

(ii) A reasonable time after the clos-
ing of the securitization transaction:

(A) The fair value (expressed as a per-
centage of the fair value of all of the
ABS interests issued in the
securitization transaction and dollar
amount (or corresponding amount in
the foreign currency in which the ABS
are issued, as applicable)) of the eligi-
ble horizontal residual interest the
sponsor retained at the closing of the
securitization transaction, based on ac-
tual sale prices and finalized tranche
sizes;

(B) The fair value (expressed as a per-
centage of the fair value of all of the
ABS interests issued in the
securitization transaction and dollar
amount (or corresponding amount in
the foreign currency in which the ABS
are issued, as applicable)) of the eligi-
ble horizontal residual interest that
the sponsor is required to retain under
this section; and

(C) To the extent the valuation meth-
odology or any of the key inputs and
assumptions that were used in calcu-
lating the fair value or range of fair
values disclosed prior to sale and re-
quired under paragraph (c)(1)(i) of this
section materially differs from the
methodology or key inputs and as-
sumptions used to calculate the fair
value at the time of closing, descrip-
tions of those material differences.

(iii) If the sponsor retains risk
through the funding of an eligible hori-
zontal cash reserve account:

(A) The amount to be placed (or that
is placed) by the sponsor in the eligible
horizontal cash reserve account at
closing, and the fair value (expressed as
a percentage of the fair value of all of
the ABS interests issued in the
securitization transaction and dollar
amount (or corresponding amount in
the foreign currency in which the ABS
interests are issued, as applicable)) of
the eligible horizontal residual interest
that the sponsor is required to fund
through the eligible horizontal cash re-
serve account in order for such ac-
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count, together with other retained in-
terests, to satisfy the sponsor’s risk re-
tention requirement;

(B) A description of the material
terms of the eligible horizontal cash
reserve account; and

(C) The disclosures required in para-
graphs (¢c)(1)(i) and (ii) of this section.

(2) Vertical interest. With respect to
any eligible vertical interest retained
under paragraph (a) of this section, the
sponsor must disclose:

(i) A reasonable period of time prior
to the sale of an asset-backed security
issued in the same offering of ABS in-
terests,

(A) The form of the eligible vertical
interest;

(B) The percentage that the sponsor
is required to retain as a vertical inter-
est under this section; and

(C) A description of the material
terms of the vertical interest and the
amount that the sponsor expects to re-
tain at the closing of the securitization
transaction.

(ii) A reasonable time after the clos-
ing of the securitization transaction,
the amount of the vertical interest the
sponsor retained at closing, if that
amount is materially different from
the amount disclosed under paragraph
(¢)(2)(i) of this section.

(d) Record maintenance. A sponsor
must retain the certifications and dis-
closures required in paragraphs (a) and
(c) of this section in its records and
must provide the disclosure upon re-
quest to the Commission and its appro-
priate Federal banking agency, if any,
until three years after all ABS inter-
ests are no longer outstanding.

§43.5 Revolving pool securitizations.

(a) Definitions. For purposes of this
section, the following definitions
apply:

Revolving pool securitization means an
issuing entity that is established to
issue on multiple issuance dates more
than one series, class, subclass, or
tranche of asset-backed securities that
are collateralized by a common pool of
securitized assets that will change in
composition over time, and that does
not monetize excess interest and fees
from its securitized assets.

Seller’s interest means an ABS inter-
est or ABS interests:
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(1) Collateralized by the securitized
assets and servicing assets owned or
held by the issuing entity, other than
the following that are not considered a
component of seller’s interest:

(1) Servicing assets that have been al-
located as collateral only for a specific
series in connection with admin-
istering the revolving pool
securitization, such as a principal ac-
cumulation or interest reserve ac-
count; and

(ii) Assets that are not eligible under
the terms of the securitization trans-
action to be included when determining
whether the revolving pool
securitization holds aggregate
securitized assets in specified propor-
tions to aggregate outstanding inves-
tor ABS interests issued; and

(2) That is pari passu with each series
of investor ABS interests issued, or
partially or fully subordinated to one
or more series in identical or varying
amounts, with respect to the allocation
of all distributions and losses with re-
spect to the securitized assets prior to
early amortization of the revolving
securitization (as specified in the
securitization transaction documents);
and

(3) That adjusts for fluctuations in
the outstanding principal balance of
the securitized assets in the pool.

(b) General requirement. A sponsor sat-
isfies the risk retention requirements
of §43.3 with respect to a securitization
transaction for which the issuing enti-
ty is a revolving pool securitization if
the sponsor maintains a seller’s inter-
est of not less than 5 percent of the ag-
gregate unpaid principal balance of all
outstanding investor ABS interests in
the issuing entity.

(c) Measuring the seller’s interest. In
measuring the seller’s interest for pur-
poses of meeting the requirements of
paragraph (b) of this section:

(1) The unpaid principal balance of
the securitized assets for the numer-
ator of the 5 percent ratio shall not in-
clude assets of the types excluded from
the definition of seller’s interest in
paragraph (a) of this section;

(2) The aggregate unpaid principal
balance of outstanding investor ABS
interests in the denominator of the 5
percent ratio may be reduced by the
amount of funds held in a segregated
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principal accumulation account for the
repayment of outstanding investor
ABS interests, if:

(i) The terms of the securitization
transaction documents prevent funds
in the principal accumulation account
from being applied for any purpose
other than the repayment of the un-
paid principal of outstanding investor
ABS interests; and

(ii) Funds in that account are in-
vested only in the types of assets in
which funds held in an eligible hori-
zontal cash reserve account pursuant
to §43.4 are permitted to be invested;

(3) If the terms of the securitization
transaction documents set minimum
required seller’s interest as a propor-
tion of the unpaid principal balance of
outstanding investor ABS interests for
one or more series issued, rather than
as a proportion of the aggregate out-
standing investor ABS interests in all
outstanding series combined, the per-
centage of the seller’s interest for each
such series must, when combined with
the percentage of any minimum sell-
er’s interest set by reference to the ag-
gregate outstanding investor ABS in-
terests, equal at least 5 percent;

(4) The 5 percent test must be deter-
mined and satisfied at the closing of
each issuance of ABS interests to in-
vestors by the issuing entity, and

(i) At least monthly at a seller’s in-
terest measurement date specified
under the securitization transaction
documents, until no ABS interest in
the issuing entity is held by any person
not a wholly-owned affiliate of the
sponsor; or

(ii) If the revolving pool
securitization fails to meet the 5 per-
cent test as of any date described in
paragraph (c)(4)(i) of this section, and
the securitization transaction docu-
ments specify a cure period, the 5 per-
cent test must be determined and satis-
fied within the earlier of the cure pe-
riod, or one month after the date de-
scribed in paragraph (¢)(4)(d).

(d) Measuring outstanding investor ABS
interests. In measuring the amount of
outstanding investor ABS interests for
purposes of this section, ABS interests
held for the life of such ABS interests
by the sponsor or its wholly-owned af-
filiates may be excluded.
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(e) Holding and retention of the seller’s
interest; legacy trusts. (1) Notwith-
standing §43.12(a), the seller’s interest,
and any offsetting horizontal retention
interest retained pursuant to para-
graph (g) of this section, must be re-
tained by the sponsor or by one or
more wholly-owned affiliates of the
sponsor, including one or more deposi-

tors of the revolving pool
securitization.
(2) If one revolving pool

securitization issues collateral certifi-
cates representing a beneficial interest
in all or a portion of the securitized as-
sets held by that securitization to an-
other revolving pool securitization,
which in turn issues ABS interests for
which the collateral certificates are all
or a portion of the securitized assets, a
sponsor may satisfy the requirements
of paragraphs (b) and (c) of this section
by retaining the seller’s interest for
the assets represented by the collateral
certificates through either of the re-
volving pool securitizations, so long as
both revolving pool securitizations are
retained at the direction of the same
sponsor or its wholly-owned affiliates.

(3) If the sponsor retains the seller’s
interest associated with the collateral
certificates at the level of the revolv-
ing pool securitization that issues
those collateral certificates, the pro-
portion of the seller’s interest required
by paragraph (b) of this section re-
tained at that level must equal the pro-
portion that the principal balance of
the securitized assets represented by
the collateral certificates bears to the
principal balance of the securitized as-
sets in the revolving pool
securitization that issues the ABS in-
terests, as of each measurement date
required by paragraph (c¢c) of this sec-
tion.

(f) Offset for pool-level excess funding
account. The 5 percent seller’s interest
required on each measurement date by
paragraph (c¢) of this section may be re-
duced on a dollar-for-dollar basis by
the balance, as of such date, of an ex-
cess funding account in the form of a
segregated account that:

(1) Is funded in the event of a failure
to meet the minimum seller’s interest
requirements or other requirement to
maintain a minimum balance of
securitized assets under the
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securitization transaction documents
by distributions otherwise payable to
the holder of the seller’s interest;

(2) Is invested only in the types of as-
sets in which funds held in a horizontal
cash reserve account pursuant to §43.4
are permitted to be invested; and

(3) In the event of an early amortiza-
tion, makes payments of amounts held
in the account to holders of investor
ABS interests in the same manner as
payments to holders of investor ABS
interests of amounts received on
securitized assets.

(g) Combined seller’s interests and hori-
contal interest retention. The 5 percent
seller’s interest required on each meas-
urement date by paragraph (c) of this
section may be reduced to a percentage
lower than 5 percent to the extent that,
for all series of investor ABS interests
issued after the applicable effective
date of this §43.5, the sponsor, or not-
withstanding §43.12(a) a wholly-owned
affiliate of the sponsor, retains, at a
minimum, a corresponding percentage
of the fair value of ABS interests
issued in each series, in the form of one
or more of the horizontal residual in-
terests meeting the requirements of
paragraphs (h) or (i).

(h) Residual ABS interests in excess in-
terest and fees. The sponsor may take
the offset described in paragraph (g) of
this section for a residual ABS interest
in excess interest and fees, whether
certificated or uncertificated, in a sin-
gle or multiple classes, subclasses, or
tranches, that meets, individually or in
the aggregate, the requirements of this
paragraph (h);

(1) Each series of the revolving pool
securitization distinguishes between
the series’ share of the interest and fee
cash flows and the series’ share of the
principal repayment cash flows from
the securitized assets collateralizing
the revolving pool securitization,
which may according to the terms of
the securitization transaction docu-
ments, include not only the series’ rat-
able share of such cash flows but also
excess cash flows available from other
series;

(2) The residual ABS interest’s claim
to any part of the series’ share of the
interest and fee cash flows for any in-
terest payment period is subordinated
to all accrued and payable interest due
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on the payment date to more senior
ABS interests in the series for that pe-
riod, and further reduced by the series’
share of losses, including defaults on

principal of the securitized assets
collateralizing the revolving pool
securitization (whether incurred in

that period or carried over from prior
periods) to the extent that such pay-
ments would have been included in
amounts payable to more senior inter-
ests in the series;

(3) The revolving pool securitization
continues to revolve, with one or more
series, classes, subclasses, or tranches
of asset-backed securities that are
collateralized by a common pool of as-
sets that change in composition over
time; and

(4) For purposes of taking the offset
described in paragraph (g) of this sec-
tion, the sponsor determines the fair
value of the residual ABS interest in
excess interest and fees, and the fair
value of the series of outstanding in-
vestor ABS interests to which it is sub-
ordinated and supports using the fair
value measurement framework under
GAAP, as of:

(i) The closing of the securitization
transaction issuing the supported ABS
interests; and

(ii) The seller’s interest measure-
ment dates described in paragraph
(c)(4) of this section, except that for
these periodic determinations the spon-
sor must update the fair value of the
residual ABS interest in excess interest
and fees for the numerator of the per-
centage ratio, but may at the sponsor’s
option continue to use the fair values
determined in (h)(4)(i) for the out-
standing investor ABS interests in the
denominator.

(i) Offsetting eligible horicontal residual
interest. The sponsor may take the off-
set described in paragraph (g) of this
section for ABS interests that would
meet the definition of eligible hori-
zontal residual interests in §43.2 but
for the sponsor’s simultaneous holding
of subordinated seller’s interests, resid-
ual ABS interests in excess interests
and fees, or a combination of the two,
if:

(1) The sponsor complies with all re-
quirements of paragraphs (b) through
(e) of this section for its holdings of
subordinated seller’s interest, and
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paragraph (h) for its holdings of resid-
ual ABS interests in excess interests
and fees, as applicable;

(2) For purposes of taking the offset
described in paragraph (g) of this sec-
tion, the sponsor determines the fair
value of the eligible horizontal residual
interest as a percentage of the fair
value of the outstanding investor ABS
interests in the series supported by the
eligible horizontal residual interest,
determined using the fair value meas-
urement framework under GAAP:

(i) As of the closing of the
securitization transaction issuing the
supported ABS interests; and

(ii) Without including in the numer-
ator of the percentage ratio any fair
value based on:

(A) The subordinated seller’s interest
or residual ABS interest in excess in-
terest and fees;

(B) the interest payable to the spon-
sor on the eligible horizontal residual
interest, if the sponsor is including the
value of residual ABS interest in excess
interest and fees pursuant to paragraph
(h) of this section in taking the offset
in paragraph (g) of this section; and,

(C) the principal payable to the spon-
sor on the eligible horizontal residual
interest, if the sponsor is including the
value of the seller’s interest pursuant
to paragraphs (b) through (f) of this
section and distributions on that sell-
er’s interest are available to reduce
charge-offs that would otherwise be al-
located to reduce principal payable to
the offset eligible horizontal residual
interest.

(j) Specified dates. A sponsor using
data about the revolving pool
securitization’s collateral, or ABS in-
terests previously issued, to determine
the closing-date percentage of a seller’s
interest, residual ABS interest in ex-
cess interest and fees, or eligible hori-
zontal residual interest pursuant to
this §43.5 may use such data prepared
as of specified dates if:

(1) The sponsor describes the speci-
fied dates in the disclosures required
by paragraph (k) of this section; and

(2) The dates are no more than 60
days prior to the date of first use with
investors of disclosures required for the
interest by paragraph (k) of this sec-
tion, or for revolving pool
securitizations that make distributions
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to investors on a quarterly or less fre-
quent basis, no more than 135 days
prior to the date of first use with inves-
tors of such disclosures.

(k) Disclosure and record mainte-
nance—(1) Disclosure. A sponsor relying
on this section shall provide, or cause
to be provided, to potential investors,
under the caption ‘‘Credit Risk Reten-
tion” the following disclosure in writ-
ten form and within the time frames
set forth in this paragraph (k):

(i) A reasonable period of time prior
to the sale of an asset-backed security,
a description of the material terms of
the seller’s interest, and the percent-
age of the seller’s interest that the
sponsor expects to retain at the closing
of the securitization transaction, meas-
ured in accordance with the require-
ments of this §43.5, as a percentage of
the aggregate unpaid principal balance
of all outstanding investor ABS inter-
ests issued, or as a percentage of the
aggregate unpaid principal balance of
outstanding investor ABS interests for
one or more series issued, as required
by the terms of the securitization
transaction;

(ii) A reasonable time after the clos-
ing of the securitization transaction,
the amount of seller’s interest the
sponsor retained at closing, if that
amount is materially different from
the amount disclosed under paragraph
(k)(1)(i) of this section; and

(iii) A description of the material
terms of any horizontal residual inter-
ests offsetting the seller’s interest in
accordance with paragraphs (g), (h),
and (i) of this section; and

(iv) Disclosure of the fair value of
those horizontal residual interests re-
tained by the sponsor for the series
being offered to investors and described
in the disclosures, as a percentage of
the fair value of the outstanding inves-
tor ABS interests issued, described in
the same manner and within the same
timeframes required for disclosure of
the fair values of eligible horizontal re-
sidual interests specified in §43.4(c).

(2) Adjusted data. Disclosures required
by this paragraph (k) to be made a rea-
sonable period of time prior to the sale
of an asset-backed security of the
amount of seller’s interest, residual
ABS interest in excess interest and
fees, or eligible horizontal residual in-
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terest may include adjustments to the
amount of securitized assets for addi-
tions or removals the sponsor expects
to make before the closing date and ad-
justments to the amount of out-
standing investor ABS interests for ex-
pected increases and decreases of those
interests under the control of the spon-
sor.

(3) Record maintenance. A sponsor
must retain the disclosures required in
paragraph (k)(1) of this section in its
records and must provide the disclo-
sure upon request to the Commission
and its appropriate Federal banking
agency, if any, until three years after
all ABS interests are no longer out-
standing.

(1) Early amortization of all out-
standing series. A sponsor that orga-
nizes a revolving pool securitization
that relies on this §43.5 to satisfy the
risk retention requirements of §43.3,
does not violate the requirements of
this part if its seller’s interest falls
below the level required by §43. 5 after
the revolving pool securitization com-
mences early amortization, pursuant
to the terms of the securitization
transaction documents, of all series of
outstanding investor ABS interests, if:

(1) The sponsor was in full compli-
ance with the requirements of this sec-
tion on all measurement dates speci-
fied in paragraph (c) of this section
prior to the commencement of early
amortization;

(2) The terms of the seller’s interest
continue to make it pari passu with or
subordinate in identical or varying
amounts to each series of outstanding
investor ABS interests issued with re-
spect to the allocation of all distribu-
tions and losses with respect to the
securitized assets;

(3) The terms of any horizontal inter-
est relied upon by the sponsor pursuant
to paragraph (g) to offset the minimum
seller’s interest amount continue to re-
quire the interests to absorb losses in
accordance with the terms of para-
graph (h) or (i) of this section, as appli-
cable; and

(4) The revolving pool securitization
issues no additional ABS interests
after early amortization is initiated to
any person not a wholly-owned affiliate
of the sponsor, either at the time of
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issuance or during the amortization pe-
riod.

§43.6 Eligible ABCP conduits.

(a) Definitions. For purposes of this
section, the following additional defini-
tions apply:

100 percent liquidity coverage means an
amount equal to the outstanding bal-
ance of all ABCP issued by the conduit
plus any accrued and unpaid interest
without regard to the performance of
the ABS interests held by the ABCP
conduit and without regard to any
credit enhancement.

ABCP means asset-backed commer-
cial paper that has a maturity at the
time of issuance not exceeding 397
days, exclusive of days of grace, or any
renewal thereof the maturity of which
is likewise limited.

ABCP conduit means an issuing enti-
ty with respect to ABCP.

Eligible ABCP conduit means an ABCP
conduit, provided that:

(1) The ABCP conduit is bankruptcy
remote or otherwise isolated for insol-
vency purposes from the sponsor of the
ABCP conduit and from any inter-
mediate SPV;

(2) The ABS interests acquired by the
ABCP conduit are:

(i) ABS interests collateralized solely
by assets originated by an originator-
seller and by servicing assets;

(ii) Special units of beneficial inter-
est (or similar ABS interests) in a trust
or special purpose vehicle that retains
legal title to leased property under-
lying leases originated by an origi-
nator-seller that were transferred to an
intermediate SPV in connection with a
securitization collateralized solely by
such leases and by servicing assets;

(iii) ABS interests in a revolving pool
securitization collateralized solely by
assets originated by an originator-sell-
er and by servicing assets; or

(iv) ABS interests described in para-
graph (2)(), (ii), or (iii) of this defini-
tion that are collateralized, in whole or
in part, by assets acquired by an origi-
nator-seller in a business combination
that qualifies for business combination
accounting under GAAP, and, if
collateralized in part, the remainder of
such assets are assets described in
paragraph (2)(i), (ii), or (iii) of this defi-
nition; and
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(v) Acquired by the ABCP conduit in
an initial issuance by or on behalf of an
intermediate SPV:

(A) Directly from the intermediate
SPV,

(B) From an underwriter of the ABS
interests issued by the intermediate
SPV, or

(C) From another person who ac-
quired the ABS interests directly from
the intermediate SPV;

3) The ABCP conduit is
collateralized solely by ABS interests
acquired from intermediate SPVs as
described in paragraph (2) of this defi-
nition and servicing assets; and

(4) A regulated liquidity provider has
entered into a legally binding commit-
ment to provide 100 percent liquidity
coverage (in the form of a lending facil-
ity, an asset purchase agreement, a re-
purchase agreement, or other similar
arrangement) to all the ABCP issued
by the ABCP conduit by lending to,
purchasing ABCP issued by, or pur-
chasing assets from, the ABCP conduit
in the event that funds are required to
repay maturing ABCP issued by the
ABCP conduit. With respect to the 100
percent liquidity coverage, in the event
that the ABCP conduit is unable for
any reason to repay maturing ABCP
issued by the issuing entity, the liquid-
ity provider shall be obligated to pay
an amount equal to any shortfall, and
the total amount that may be due pur-
suant to the 100 percent liquidity cov-
erage shall be equal to 100 percent of
the amount of the ABCP outstanding
at any time plus accrued and unpaid
interest (amounts due pursuant to the
required liquidity coverage may not be
subject to credit performance of the
ABS interests held by the ABCP con-
duit or reduced by the amount of credit
support provided to the ABCP conduit
and liquidity support that only funds
performing loans or receivables or per-
forming ABS interests does not meet
the requirements of this section).

Intermediate SPV means a special pur-
pose vehicle that:

(1)(i) Is a direct or indirect wholly-
owned affiliate of the originator-seller;
or

(ii) Has nominal equity owned by a
trust or corporate service provider that
specializes in providing independent
ownership of special purpose vehicles,
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