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(2) Any request submitted pursuant
to this paragraph (a) of this section
shall, at a minimum, include the fol-
lowing information:

(i) The length of the transition period
requested;

(ii) A description of the quantitative
and qualitative impacts of divestiture
or cessation of swap or security-based
swaps activities on the insured deposi-
tory institution, including information
that addresses the factors in paragraph
(c) of this section; and

(iii) A detailed explanation of the in-
sured depository institution’s plan for
conforming its activities to the re-
quirements of section 716 of the Dodd-
Frank Act (156 U.S.C. 8305) and this
part.

(3) The Board may, at any time, re-
quest additional information that it
believes is necessary for its decision.

(b) Transition period for insured deposi-
tory institutions. Following review of a
written request submitted under para-
graph (a) of this section, the Board
shall permit an insured depository in-
stitution for which it is the appro-
priate Federal banking agency up to 24
months after the later of July 16, 2013,
or the date on which the insured depos-
itory institution becomes a swaps enti-
ty, to comply with the requirements of
section 716 of the Dodd-Frank Act (15
U.S.C. 8305) and this subpart based on
its consideration of the factors in para-
graph (c).

(c) Factors governing Board determina-
tions. In establishing an appropriate
transition period pursuant to any re-
quest under this section, the Board will
take into account and make written
findings regarding:

(1) The potential impact of divesti-
ture or cessation of swap or security-
based swaps activities on the insured
depository institution’s:

(i) Mortgage lending;

(ii) Small business lending;

(iii) Job creation; and

(iv) Capital formation versus the po-
tential negative impact on insured de-
positors and the Deposit Insurance
Fund of the Federal Deposit Insurance
Corporation; and

(2) Any other factor that the Board
believes appropriate.

(d) Timing of Board review. The Board
will seek to act on a request under
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paragraph (a) of this section expedi-
tiously after the receipt of a complete
request.

(e) Extension of transition period. The
Board may extend a transition period
provided under this section for a period
of up to one additional year. To request
an extension of the transition period,
an insured depository institution must
submit a written request containing
the information set forth in paragraph
(a) of this section no later than 60 days
before the end of the transition period.

(f) Authority to impose restrictions dur-
ing any transition period. The Board
may impose such conditions on any
transition period granted under this
section as the Board determines are
necessary or appropriate.

(g) Consultation. The Board shall con-
sult with the Commodity Futures
Trading Commission or the Securities
and Exchange Commission, as appro-
priate, prior to the approval of a re-
quest by an insured depository institu-
tion for a transition period under this
section.
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Subpart A—General Provisions

§238.1 Authority, purpose and scope.

(a) Authority. This part is issued by
the Board of Governors of the Federal
Reserve System (Board) under section
10(g) of the Home Owners’ Loan Act
(HOLA); section 7(j)(13) of the Federal
Deposit Insurance Act, as amended by
the Change in Bank Control Act of 1978
(12 U.S.C. 1817(j)(13)) (Bank Control Act);
sections 8(b), 19 and 32 of the Federal
Deposit Insurance Act (12 TU.S.C.
1818(b), 1829, and 1831i); and section 914
of the Financial Institutions Reform,
Recovery and Enforcement Act of 1989
(12 U.S.C. 1831i) and the Depository In-
stitution Management Interlocks Act
(12 U.S.C. 3201 et seq.).

(b) Purpose. The principal purposes of
this part are to:

(1) Regulate the acquisition of con-
trol of savings associations by compa-
nies and individuals;
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(2) Define and regulate the activities
in which savings and loan holding com-
panies may engage;

(3) Set forth the procedures for secur-
ing approval for these transactions and
activities; and

(4) Set forth the procedures under
which directors and executive officers
may be appointed or employed by sav-
ings and loan holding companies in cer-
tain circumstances.

§238.2 Definitions.

As used in this part and in the forms
under this part, the following defini-
tions apply, unless the context other-
wise requires:

(a) Affiliate means any person or com-
pany which controls, is controlled by
or is under common control with a per-
son, savings association or company.

(b) Bank means any national bank,
state bank, state-chartered savings
bank, cooperative bank, or industrial
bank, the deposits of which are insured
by the Deposit Insurance Fund.

(¢c) Bank holding company has the
meaning found in the Board’s Regula-
tion Y (12 CFR 225.2(¢)).

(d) Company means any corporation,
partnership, trust, association, joint
venture, pool, syndicate, unincor-
porated organization, joint-stock com-
pany or similar organization, as de-
fined in paragraph (o) of this section;
but a company does not include:

(1) The Federal Deposit Insurance
Corporation, the Resolution Trust Cor-
poration, or any Federal Home Loan
Bank, or

(2) Any company the majority of
shares of which is owned by:

(i) The United States or any State,

(ii) An officer of the United States or
any State in his or her official capac-
ity, or

(iii) An instrumentality of the United
States or any State.

(e) A person shall be deemed to have
control of:

(1) A savings association if the person
directly or indirectly or acting in con-
cert with one or more other persons, or
through one or more subsidiaries,
owns, controls, or holds with power to
vote, or holds proxies representing,
more than 25 percent of the voting
shares of such savings association, or
controls in any manner the election of
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a majority of the directors of such as-
sociation;

(2) Any other company if the person
directly or indirectly or acting in con-
cert with one or more other persons, or
through one or more subsidiaries,
owns, controls, or holds with power to
vote, or holds proxies representing,
more than 25 percent of the voting
shares or rights of such other company,
or controls in any manner the election
or appointment of a majority of the di-
rectors or trustees of such other com-
pany, or is a general partner in or has
contributed more than 25 percent of
the capital of such other company;

(3) A trust if the person is a trustee
thereof; or

(4) A savings association or any other
company if the Board determines, after
reasonable notice and opportunity for
hearing, that such person directly or
indirectly exercises a controlling influ-
ence over the management or policies
of such association or other company.

(f) Director means any director of a
corporation or any individual who per-
forms similar functions in respect of
any company, including a trustee
under a trust.

(g8) Management official means any
president, chief executive officer, chief
operating officer, vice president, direc-
tor, partner, or trustee, or any other
person who performs or has a rep-
resentative or mnominee performing
similar policymaking functions, in-
cluding executive officers of principal
business units or divisions or subsidi-
aries who perform policymaking func-
tions, for a savings association or a
company, whether or not incorporated.

(h) Multiple savings and loan holding
company means any savings and loan
holding company which directly or in-
directly controls two or more savings
associations.

(i) Officer means the chairman of the
board, president, vice president, treas-
urer, secretary, or comptroller of any
company, or any other person who par-
ticipates in its major policy decisions.

(j) Person includes an individual,
bank, corporation, partnership, trust,
association, joint venture, pool, syn-
dicate, sole proprietorship, unincor-
porated organization, or any other
form of entity.
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(K) Qualified thrift lender means a fi-
nancial institution that meets the ap-
propriate qualified thrift lender test
set forth in 12 U.S.C. 1467a(m).

(1) Savings Association means a Fed-
eral savings and loan association or a
Federal savings bank chartered under
section 5 of the Home Owners’ Loan
Act, a building and loan, savings and
loan or homestead association or a co-
operative bank (other than a coopera-
tive bank described in 12 TU.S.C.
1813(a)(2)) the deposits of which are in-
sured by the Federal Deposit Insurance
Corporation, and any corporation
(other than a bank) the deposits of
which are insured by the Federal De-
posit Insurance Corporation that the
Office of the Comptroller of the Cur-
rency and the Federal Deposit Insur-
ance Corporation jointly determine to
be operating in substantially the same
manner as a savings association, and
shall include any savings bank or any
cooperative bank which is deemed by
the Office of the Comptroller of the
Currency to be a savings association
under 12 U.S.C. 1467a(1).

(m) Savings and loan holding company
means any company (including a sav-
ings association) that directly or indi-
rectly controls a savings association,
but does not include:

(1) Any company by virtue of its own-
ership or control of voting stock of a
savings association acquired in connec-
tion with the underwriting of securi-
ties if such stock is held only for such
period of time (not exceeding 120 days
unless extended by the Board) as will
permit the sale thereof on a reasonable
basis;

(2) Any trust (other than a pension,
profit-sharing, stockholders’, voting, or
business trust) which controls a sav-
ings association if such trust by its
terms must terminate within 25 years
or not later than 21 years and 10
months after the death of individuals
living on the effective date of the trust,
and:

(i) Was in existence and in control of
a savings association on June 26, 1967,
or

(ii) Is a testamentary trust;

(3) A bank holding company that is
registered under, and subject to, the
Bank Holding Company Act of 1956, or
any company directly or indirectly
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controlled by such company (other
than a savings association);

(4) A company that controls a sav-
ings association that functions solely
in a trust or fiduciary capacity as pro-
vided in section 2(c)(2)(D) of the Bank
Holding Company Act; or

(5) A company described in section
10(c)(9)(C) of HOLA solely by virtue of
such company’s control of an inter-
mediate holding company established
under section 10A of the Home Owners’
Loan Act.

(n) Shareholder—(1) Controlling share-
holder means a person that owns or
control, directly or indirectly, more
than 25 percent of any class of voting
securities of a savings association or
other company.

(2) Principal shareholder means a per-
son that owns or controls, directly or
indirectly, 10 percent or more of any
class of voting securities of a savings
association or other company, or any
person that the Board determines has
the power, directly or indirectly, to ex-
ercise a controlling influence over the
management or policies of a savings
association or other company.

(o) Stock means common or preferred
stock, general or limited partnership
shares or interests, or similar inter-
ests.

(p) Subsidiary means any company
which is owned or controlled directly
or indirectly by a person, and includes
any service corporation owned in whole
or in part by a savings association, or
a subsidiary of such service corpora-
tion.

(a) Uninsured institution means any fi-
nancial institution the deposits of
which are not insured by the Federal
Deposit Insurance Corporation.

(r)(1) Voting securities means shares of
common or preferred stock, general or
limited partnership shares or interests,
or similar interests if the shares or in-
terest, by statute, charter, or in any
manner, entitle the holder:

(i) To vote for or to select directors,
trustees, or partners (or persons exer-
cising similar functions of the issuing
company); or

(ii) To vote on or to direct the con-
duct of the operations or other signifi-
cant policies of the issuing company.

(2) Nonvoting shares. Preferred shares,
limited partnership shares or interests,
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or similar interests are not voting secu-
rities if:

(i) Any voting rights associated with
the shares or interest are limited sole-
ly to the type customarily provided by
statute with regard to matters that
would significantly and adversely af-
fect the rights or preference of the se-
curity or other interest, such as the
issuance of additional amounts or
classes of senior securities, the modi-
fication of the terms of the security or
interest, the dissolution of the issuing
company, or the payment of dividends
by the issuing company when preferred
dividends are in arrears;

(ii) The shares or interest represent
an essentially passive investment or fi-
nancing device and do not otherwise
provide the holder with control over
the issuing company; and

(iii) The shares or interest do not en-
title the holder, by statute, charter, or
in any manner, to select or to vote for
the selection of directors, trustees, or
partners (or persons exercising similar
functions) of the issuing company.

(3) Class of voting shares. Shares of
stock issued by a single issuer are
deemed to be the same class of voting
shares, regardless of differences in divi-
dend rights or liquidation preference, if
the shares are voted together as a sin-
gle class on all matters for which the
shares have voting rights other than
matters described in paragraph (r)(2)(i)
of this section that affect solely the
rights or preferences of the shares.

(s) Well capitaliced. (1) A savings and
loan holding company is well capital-
ized if:

(i) Bach of the savings and loan hold-
ing company’s depository institutions
is well capitalized; and

(ii) The savings and loan holding
company is not subject to any written
agreement, order, capital directive, or
prompt corrective action directive
issued by the Board to meet and main-
tain a specific capital level for any cap-
ital measure.

(2) In the case of a savings associa-

tion, ‘‘well capitalized” takes the
meaning provided in §225.2(r)(2) of this
chapter.

(t) Well managed. The term ‘‘well

managed” takes the meaning provided
in §225.2(s) of this chapter except that
a ‘‘satisfactory rating for manage-
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ment’”’ refers to a management rating,
if such rating is given, or otherwise a
risk-management rating, if such rating
is given.

(u) Depository institution. For pur-
poses of this part, the term ‘‘depository
institution” has the same meaning as
in section 3(c) of Federal Deposit Insur-
ance Act (12 U.S.C. 1813(c)).

§238.3 Administration.

(a) Delegation of authority. Designated
Board members and officers and the
Federal Reserve Banks are authorized
by the Board to exercise various func-
tions prescribed in this regulation, in
the Board’s Rules Regarding Delega-
tion of Authority (12 CFR part 265), the
Board’s Rules of Procedure (12 CFR
part 262), and in Board orders.

(b) Appropriate Federal Reserve Bank.
In administering this regulation, un-
less a different Federal Reserve Bank is
designated by the Board, the appro-
priate Federal Reserve Bank is as fol-
lows:

(1) For a savings and loan holding
company (or a company applying to be-
come a savings and loan holding com-
pany): the Reserve Bank of the Federal
Reserve district in which the com-
pany’s banking operations are prin-
cipally conducted, as measured by
total domestic deposits in its sub-
sidiary savings association on the date
it became (or will become) a savings
and loan holding company;

(2) For an individual or company sub-
mitting a notice under subpart D of
this part: The Reserve Bank of the Fed-
eral Reserve district in which the
banking operations of the savings and
loan holding company to be acquired
are principally conducted, as measured
by total domestic deposits on the date
the notice is filed.

§238.4 Records, reports, and inspec-
tions.

(a) Records. Each savings and loan
holding company shall maintain such
books and records as may be prescribed
by the Board. Each savings and loan
holding company and its non-deposi-
tory affiliates shall maintain accurate
and complete records of all business
transactions. Such records shall sup-
port and be readily reconcilable to any
regulatory reports submitted to the
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Board and financial reports prepared in
accordance with GAAP.

The records shall be maintained in
the United States and be readily acces-
sible for examination and other super-
visory purposes within 5 business days
upon request by the Board, at a loca-
tion acceptable to the Board.

(b) Reports. Each savings and loan
holding company and each subsidiary
thereof, other than a savings associa-
tion, shall file with the Board such re-
ports as may be required by the Board.
Such reports shall be made under oath
or otherwise, and shall be in such form
and for such periods, as the Board may
prescribe. Each report shall contain in-
formation concerning the operations of
such savings and loan holding company
and its subsidiaries as the Board may
require.

(c) Registration statement—(1) Filing of
registration statement. Not later than 90
days after becoming a savings and loan
holding company, each savings and
loan holding company shall register
with the Board by furnishing informa-
tion in the manner and form prescribed
by the Board.

(2) Date of registration. The date of
registration of a savings and loan hold-
ing company shall be the date on which
its registration statement is received
by the Board.

(3) Extension of time for registration.
For timely and good cause shown, the
Board may extend the time within
which a savings and loan holding com-
pany shall register.

(d) Release from registration. The
Board may at any time, upon its own
motion or upon application, release a
registered savings and loan holding
company from any registration there-
tofore made by such company, if the
Board shall determine that such com-
pany no longer has control of any sav-
ings association or no longer qualifies
as a savings and loan holding company.

(e) Ezxaminations. BEach savings and
loan holding company and each sub-
sidiary thereof shall be subject to such
examinations as the Board may pre-
scribe. The Board shall, to the extent
deemed feasible, use for the purposes of
this section reports filed with or ex-
aminations made by other Federal
agencies or the appropriate State su-
pervisory authority.
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(f) Appointment of agent. The Board
may require any savings and loan hold-
ing company, or persons connected
therewith if it is not a corporation, to
execute and file a prescribed form of ir-
revocable appointment of agent for
service of process.

§238.5 Audit of savings association
holding companies.

(a) General. The Board may require,
at any time, an independent audit of
the financial statements of, or the ap-
plication of procedures agreed upon by
the Board to a savings and loan holding
company, or nondepository affiliate by
qualified independent public account-
ants when needed for any safety and
soundness reason identified by the
Board.

(b) Audits required for safety and
soundness purposes. The Board requires
an independent audit for safety and
soundness purposes if, as of the begin-
ning of its fiscal year, a savings and
loan holding company controls savings
association subsidiary(ies) with aggre-
gate consolidated assets of $5600 million
or more.

(c) Procedures. (1) When the Board re-
quires an independent audit because
such an audit is needed for safety and
soundness purposes, the Board shall de-
termine whether the audit was con-
ducted and filed in a manner satisfac-
tory to the Board.

(2) When the Board requires the ap-
plication of procedures agreed upon by
the Board for safety and soundness pur-
poses, the Board shall identify the pro-
cedures to be performed. The Board
shall also determine whether the
agreed upon procedures were conducted
and filed in a manner satisfactory to
the Board.

(d) Qualifications for independent pub-
lic accountants. The audit shall be con-
ducted by an independent public ac-
countant who:

(1) Is registered or licensed to prac-
tice as a public accountant, and is in
good standing, under the laws of the
state or other political subdivision of
the United States in which the savings
association’s or holding company’s
principal office is located;

(2) Agrees in the engagement letter
to provide the Board with access to and
copies of any work papers, policies, and
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procedures relating to the services per-
formed;

(3)(1) Is in compliance with the Amer-
ican Institute of Certified Public Ac-
countants’ (AICPA) Code of Profes-
sional Conduct; and

(ii) Meets the independence require-
ments and interpretations of the Secu-
rities and Exchange Commission and
its staff; and

(4) Has received, or is enrolled in, a
peer review program that meets guide-
lines acceptable to the Board.

(e) Voluntary audits. When a savings
and loan holding company or non-
depository affiliate obtains an inde-
pendent audit voluntarily, it must be
performed by an independent public ac-
countant who satisfies the require-
ments of paragraphs (d)(1), (d)(2), and
(d)(3)(1) of this section.

§238.6 Penalties for violations.

(a) Criminal and civil penalties. (1) Sec-
tion 10 of the HOLA provides criminal
penalties for willful violation, and civil
penalties for violation, by any com-
pany or individual, of HOLA or any
regulation or order issued under it, or
for making a false entry in any book,
report, or statement of a savings and
loan holding company.

(2) Civil money penalty assessments
for violations of HOLA shall be made in
accordance with subpart C of the
Board’s Rules of Practice for Hearings
(12 CFR part 263, subpart C). For any
willful violation of the Bank Control
Act or any regulation or order issued
under it, the Board may assess a civil
penalty as provided in 12 TU.S.C.
1817(j)(15).

(b) Cease-and-desist proceedings. For
any violation of HOLA, the Bank Con-
trol Act, this regulation, or any order
or notice issued thereunder, the Board
may institute a cease-and-desist pro-
ceeding in accordance with the Finan-
cial Institutions Supervisory Act of
1966, as amended (12 U.S.C. 1818(b) et
seq.).

§238.7 Tying restriction exception.

(a) Safe harbor for combined-balance
discounts. A savings and loan holding
company or any savings association or
any affiliate of either may vary the
consideration for any product or pack-
age of products based on a customer’s
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maintaining a combined minimum bal-
ance in certain products specified by
the company varying the consideration
(eligible products), if:

(1) That company (if it is a savings
association) or a savings association
affiliate of that company (if it is not a
savings association) offers deposits,
and all such deposits are eligible prod-
ucts; and

(2) Balances in deposits count at
least as much as non-deposit products
toward the minimum balance.

(b) Limitations on exception. This ex-
ception shall terminate upon a finding
by the Board that the arrangement is
resulting in anti-competitive practices.
The eligibility of a savings and loan
holding company or savings associa-
tion or affiliate of either to operate
under this exception shall terminate
upon a finding by the Board that its ex-
ercise of this authority is resulting in
anti-competitive practices.

§238.8 Safe and sound operations.

(a) Savings and loan holding company
policy and operations. (1) A savings and
loan holding company shall serve as a
source of financial and managerial
strength to its subsidiary savings asso-
ciations and shall not conduct its oper-
ations in an unsafe or unsound manner.

(2) Whenever the Board believes an
activity of a savings and loan holding
company or control of a nonbank sub-
sidiary (other than a nonbank sub-
sidiary of a savings association) con-
stitutes a serious risk to the financial
safety, soundness, or stability of a sub-
sidiary savings association of the sav-
ings and loan holding company and is
inconsistent with sound banking prin-
ciples or the purposes of HOLA or the
Financial Institutions Supervisory Act
of 1966, as amended (12 U.S.C. 1818(b) et
seq.), the Board may require the sav-
ings and loan holding company to ter-
minate the activity or to terminate
control of the subsidiary, as provided
in section 10(g)(5) of the HOLA.

§238.9 Small Bank Holding Company
Policy Statement.

(a) The Board’s Small Bank Holding
Company Policy Statement (12 CFR
part 225, appendix C) (Policy State-
ment) applies to savings and loan hold-
ing companies as if they were bank
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holding companies. To qualify or rely
on the Policy Statement, savings and
loan holding companies must meet all
qualifying requirements in the Policy
Statement as if they were a bank hold-
ing company. For purposes of applying
the ©Policy Statement, the term
“nonbank subsidiary’ as used in the
Policy Statement refers to a subsidiary
of a savings and loan holding company
other than a savings association or a
subsidiary of a savings association.

(b) The Board may exclude any sav-
ings and loan holding company, regard-
less of asset size, from the Policy
Statement under paragraph (a) of this
section if the Board determines that
such action is warranted for super-
visory purposes.

[80 FR 20158, Apr. 15, 2015]

Subpart B—Acquisitions of Saving
Association Securities or Assets

§238.11 Transactions requiring Board
approval.

The following transactions require
the Board’s prior approval under sec-
tion 10 of HOLA except as exempted
under §238.12:

(a) Formation of savings and loan hold-
ing company. Any action that causes a
savings association or other company
to become a savings and loan holding
company.

(b) Acquisition of subsidiary savings as-
sociation. Any action that causes a sav-
ings association to become a subsidiary
of a savings and loan holding company.

(c) Acquisition of control of savings as-
sociation or savings and loan holding
company securities. (1) The acquisition
by a savings and loan holding company
of direct or indirect ownership or con-
trol of any voting securities of a sav-
ings association or savings and loan
holding company, that is not a sub-
sidiary, if the acquisition results in the
company’s control of more than 5 per-
cent of the outstanding shares of any
class of voting securities of the savings
association or savings and loan holding
company.

(2) An acquisition includes the pur-
chase of additional securities through
the exercise of preemptive rights, but
does not include securities received in
a stock dividend or stock split that
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does not alter the savings and loan
holding company’s proportional share
of any class of voting securities.

(3) In the case of a multiple savings
and loan holding company, acquisition
of direct or indirect ownership or con-
trol of any voting securities of a sav-
ings association or savings and loan
holding company, that is not a sub-
sidiary, if the acquisition results in the
company’s control of more than 5 per-
cent of the outstanding shares of any
class of voting securities of the savings
association or savings and loan holding
company that is engaged in any busi-
ness activity other than those specified
in §238.51 of this part.

(d) Acquisition of savings association or
savings and loan holding company assets.
The acquisition by a savings and loan
holding company or by a subsidiary
thereof (other than a savings associa-
tion) of all or substantially all of the
assets of a savings association, or sav-
ings and loan holding company.

(e) Merger of savings and loan holding
companies. The merger or consolidation
of savings and loan holding companies,
and the acquisition of a savings asso-
ciation through a merger or consolida-
tion.

(f) Acquisition of control by certain in-
dividuals. The acquisition, by a director
or officer of a savings and loan holding
company, or by any individual who
owns, controls, or holds the power to
vote (or holds proxies representing)
more than 25 percent of the voting
shares of such savings and loan holding
company, of control of any savings as-
sociation that is not a subsidiary of
such savings and loan holding com-
pany.

§238.12 Transactions
Board approval.

not requiring

(a) The requirements of §238.11(a),
(b), (d), (e) and (f) do not apply to:

(1) Control of a savings association
acquired by devise under the terms of a
will creating a trust which is excluded
from the definition of savings and loan
holding company;

(2) Control of a savings association
acquired in connection with a reorga-
nization that involves solely the acqui-
sition of control of that association by
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a newly formed company that is con-
trolled by the same acquirors that con-
trolled the savings association for the
immediately preceding three years,
and entails no other transactions, such
as an assumption of the acquirors’ debt
by the newly formed company: Pro-
vided, that the acquirors have filed the
designated form with the appropriate
Reserve Bank and have provided all ad-
ditional information requested by the
Board or Reserve Bank, and the Board
nor the appropriate Reserve Bank ob-
ject to the acquisition within 30 days of
the filing date;

(3) Control of a savings association
acquired by a bank holding company
that is registered under and subject to,
the Bank Holding Company Act of 1956,
or any company controlled by such
bank holding company;

(4) Control of a savings association
acquired solely as a result of a pledge
or hypothecation of stock to secure a
loan contracted for in good faith or the
liquidation of a loan contracted for in
good faith, in either case where such
loan was made in the ordinary course
of the business of the lender: Provided,
further, That acquisition of control
pursuant to such pledge, hypothecation
or liquidation is reported to the Board
within 30 days, and Provided, further,
That the acquiror shall not retain such
control for more than one year from
the date on which such control was ac-
quired; however, the Board may, upon
application by an acquiror, extend such
one-year period from year to year, for
an additional period of time not ex-
ceeding three years, if the Board finds
such extension is warranted and would
not be detrimental to the public inter-
est;

(5) Control of a savings association
acquired through a percentage increase
in stock ownership following a pro rata
stock dividend or stock split, if the
proportional interests of the recipients
remain substantially the same;

(6) Acquisitions of up to twenty-five
percent (256%) of a class of stock by a
tax-qualified employee stock benefit
plan; and

(7T) Acquisitions of up to 15 percent of
the voting stock of any savings asso-
ciation by a savings and loan holding
company (other than a bank holding
company) in connection with a quali-
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fied stock issuance if such acquisition
is approved by the Board pursuant to
subpart E.

(b) The requirements of §238.11(c) do
not apply to voting shares of a savings
association or of a savings and loan
holding company—

(1) Held as a bona fide fiduciary
(whether with or without the sole dis-
cretion to vote such shares);

(2) Held temporarily pursuant to an
underwriting commitment in the nor-
mal course of an underwriting busi-
ness;

(3) Held in an account solely for trad-
ing purposes or over which no control
is held other than control of voting
rights acquired in the normal course of
a proxy solicitation;

(4) Acquired in securing or collecting
a debt previously contracted in good
faith, for two years after the date of
acquisition or for such additional time
(not exceeding three years) as the
Board may permit if, in the Board’s
judgment, such an extension would not
be detrimental to the public interest;

(5) Acquired under section
13(k)(1)(A)(1) of the Federal Deposit In-
surance Act (or section 408(m) of the
National Housing Act as in effect im-
mediately prior to the enactment of
the Financial Institutions Reform, Re-
covery and Enforcement Act of 1989);

(6) Held by any insurance companies
as defined in section 2(a)(17) of the In-
vestment Company Act of 1940: Pro-
vided, That all shares held by all insur-
ance company affiliates of such savings
association or savings and loan holding
company may not, in the aggregate,
exceed five percent of all outstanding
shares or of the voting power of the
savings association or savings and loan
holding company, and such shares are
not acquired or retained with a view to
acquiring, exercising, or transferring
control of the savings association or
savings and loan holding company; and

(7) Acquired pursuant to a qualified
stock issuance if such a purchase is ap-
proved pursuant to subpart E of this
part.

(c) The aggregate amount of shares
held under paragraph (b) of this section
(other than pursuant to paragraphs
(b)(1) through (4) and (b)(6)) may not
exceed 15 percent of all outstanding
shares or the voting power of a savings
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association or savings and loan holding
company.

(d) Acquisitions involving savings asso-
ciation mergers and internal corporate re-
organications—The requirements of
§238.11 do not apply to:

(1) Certain transactions subject to the
Bank Merger Act. The acquisition by a
savings and loan holding company of
shares of a savings association or com-
pany controlling a savings association
or the merger of a company controlling
a savings association with the savings
and loan holding company, if the trans-
action is part of the merger or consoli-
dation of the savings association with
a subsidiary savings association (other
than a nonoperating subsidiary savings
association) of the acquiring savings
and loan holding company, or is part of
the purchase of substantially all of the
assets of the savings association by a
subsidiary savings association (other
than a nonoperating subsidiary savings
association) of the acquiring savings
and loan holding company, and if:

(i) The savings association merger,
consolidation, or asset purchase occurs
simultaneously with the acquisition of
the shares of the savings association or
savings and loan holding company or
the merger of holding companies, and
the savings association is not operated
by the acquiring savings and loan hold-
ing company as a separate entity other
than as the survivor of the merger,
consolidation, or asset purchase;

(ii) The transaction requires the
prior approval of a federal supervisory
agency under the Bank Merger Act (12
U.S.C. 1828(c));

(iii) The transaction does not involve
the acquisition of any company that
would require prior notice or approval
under section 10(c) of the HOLA;

(iv) The transaction does not involve
a depository institution organized in
mutual form, a savings and loan hold-
ing company organized in mutual form,
a subsidiary holding company of a sav-
ings and loan holding company orga-
nized in mutual form, or a bank hold-
ing company organized in mutual form;

(v) The transaction will not have a
material adverse impact on the finan-
cial condition of the acquiring savings
and loan holding company;

(vi) At least 10 days prior to the
transaction, the acquiring savings and
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loan holding company has provided to
the Reserve Bank written notice of the
transaction that contains:

(A) A copy of the filing made to the
appropriate federal banking agency
under the Bank Merger Act; and

(B) A description of the holding com-
pany’s involvement in the transaction,
the purchase price, and the source of
funding for the purchase price; and

(vii) Prior to expiration of the period
provided in paragraph (d)(1)(vi) of this
section, neither the Board nor the Re-
serve Bank has informed the savings
and loan holding company that an ap-
plication under §238.11 is required.

(2) Internal corporate reorganizations.
(i) Subject to paragraph (d)(2)(ii) of
this section, any of the following trans-
actions performed in the United States
by a savings and loan holding com-
pany:

(A) The merger of holding companies
that are subsidiaries of the savings and
loan holding company;

(B) The formation of a subsidiary
holding company;?

(C) The transfer of control or owner-
ship of a subsidiary savings association
or a subsidiary holding company be-
tween one subsidiary holding company
and another subsidiary holding com-
pany or the savings and loan holding
company.

(ii) A transaction described in para-
graph (d)(2)(i) of this section qualifies
for this exception if—

(A) The transaction represents solely
a corporate reorganization involving
companies and insured depository in-
stitutions that, both preceding and fol-
lowing the transaction, are lawfully
controlled and operated by the savings
and loan holding company;

(B) The transaction does not involve
the acquisition of additional voting
shares of an insured depository institu-
tion that, prior to the transaction, was
less than majority owned by the sav-
ings and loan holding company;

(C) The transaction does not involve
a savings and loan holding company or-
ganized in mutual form, a subsidiary

1In the case of a transaction that results in

the formation or designation of a new sav-
ings and loan holding company, the new sav-
ings and loan holding company must com-
plete the registration requirements de-
scribed in section 238.11.
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holding company of a savings and loan
holding company organized in mutual
form, or a bank holding company orga-
nized in mutual form; and

(D) The transaction will not have a
material adverse impact on the finan-
cial condition of the holding company.

§238.13 Prohibited acquisitions.

(a) No savings and loan holding com-
pany may, directly or indirectly, or
through one or more subsidiaries or
through one or more transactions, ac-
quire control of an uninsured institu-
tion or retain, for more than one year
after the date any savings association
subsidiary becomes uninsured, control
of such association.

(b) Control of mutual savings associa-
tion. No savings and loan holding com-
pany or any subsidiary thereof, or any
director, officer, or employee of a sav-
ings and loan holding company or sub-
sidiary thereof, or person owning, con-
trolling, or holding with power to vote,
or holding proxies representing, more
than 25 percent of the voting shares of
such holding company or subsidiary,
may hold, solicit, or exercise any prox-
ies in respect of any voting rights in a
mutual savings association.

§238.14 Procedural requirements.

(a) Filing application. An application
for the Board’s prior approval under
§238.11 shall be governed by the provi-
sions of this section and shall be filed
with the appropriate Reserve Bank on
the designated form.

(b) Request for confidential treatment.
An applicant may request confidential
treatment for portions of its applica-
tion pursuant to 12 CFR 261.15.

(c) Public notice—(1) Newspaper publi-
cation—(1) Location of publication. In the
case of each application, the applicant
shall publish a notice in a newspaper of
general circulation, in the form and at
the locations specified in §262.3 of the
Rules of Procedure (12 CFR 262.3) in
this chapter;

(ii) Contents of motice. A newspaper
notice under this paragraph shall pro-
vide an opportunity for interested per-
sons to comment on the proposal for a
period of at least 30 calendar days;

(iii) Timing of publication. BEach news-
paper notice published in connection
with a proposal under this paragraph
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shall be published no more than 15 cal-
endar days before and no later than 7
calendar days following the date that
an application is filed with the appro-
priate Reserve Bank.

(2) FEDERAL REGISTER Notice—(i) Pub-
lication by Board. Upon receipt of an ap-
plication, the Board shall promptly
publish notice of the proposal in the
FEDERAL REGISTER and shall provide an
opportunity for interested persons to
comment on the proposal for a period
of no more than 30 days;

(i1) Request for advance publication. An
applicant may request that, during the
15-day period prior to filing an applica-
tion, the Board publish notice of a pro-
posal in the FEDERAL REGISTER. A re-
quest for advance FEDERAL REGISTER
Notice publication shall be made in
writing to the appropriate Reserve
Bank and shall contain the identifying
information prescribed by the Board
for FEDERAL REGISTER Notice publica-
tion.

(38) Waiver or shortening of notice. The
Board may waive or shorten the re-
quired notice periods under this section
if the Board determines that an emer-
gency exists requiring expeditious ac-
tion on the proposal, or if the Board
finds that immediate action is nec-
essary to prevent the probable failure
of an insured depository institution.

(d) Public comment—

(1) Timely comments. Interested per-
sons may submit information and com-
ments regarding a proposal filed under
this subpart. A comment shall be con-
sidered timely for purposes of this sub-
part if the comment, together with all
supplemental information, is sub-
mitted in writing in accordance with
the Board’s Rules of Procedure and re-
ceived by the Board or the appropriate
Reserve Bank prior to the expiration of
the latest public comment period pro-
vided in paragraph (c) of this section.

(2) Extension of comment period—

(i) In general. The Board may, in its
discretion, extend the public comment
period regarding any proposal sub-
mitted under this subpart.

(i1) Requests in connection with obtain-
ing application or notice. In the event
that an interested person has requested
a copy of a notice or application sub-
mitted under this subpart, the Board
may, in its discretion and based on the
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facts and circumstances, grant such
person an extension of the comment
period for up to 15 calendar days.

(iii) Joint requests by interested person
and applicant. The Board will grant a
joint request by an interested person
and the applicant for an extension of
the comment period for a reasonable
period for a purpose related to the stat-
utory factors the Board must consider
under this subpart.

(3) Substantive comment. A comment
will be considered substantive for pur-
poses of this subpart unless it involves
individual complaints, or raises frivo-
lous, previously-considered or wholly
unsubstantiated claims or irrelevant
issues.

(e) Hearings. The Board may order a
formal or informal hearing or other
proceeding on the application, as pro-
vided in §262.3(i)(2) of this chapter. Any
request for a hearing (other than from
the primary supervisor) shall comply
with §262.3(e) in this chapter.

(f) Accepting application for processing.
Within 7 calendar days after the Re-
serve Bank receives an application
under this section, the Reserve Bank
shall accept it for processing as of the
date the application was filed or return
the application if it is substantially in-
complete. Upon accepting an applica-
tion, the Reserve Bank shall imme-
diately send copies to the Board and to
the primary banking supervisor of the
savings association to be acquired and
to the Attorney General, and shall re-
quest from the Attorney General a re-
port on the competitive factors in-
volved. The Reserve Bank or the Board
may request additional information
necessary to complete the record of an
application at any time after accepting
the application for processing.

(g) Action on applications—(1) Action
under delegated authority. Except as
provided in paragraph (g)(4) of this sec-
tion, unless the Reserve Bank, upon
notice to the applicant, refers the ap-
plication to the Board for decision be-
cause action under delegated authority
is not appropriate, the Reserve Bank
shall approve an application under this
section:

(i) Not earlier than the third business
day following the close of the public
comment period; and
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(ii) Not later than the later of the
fifth business day following the close of
the public comment period or the 30th
calendar day after the acceptance date
for the application.

(2) Board action. The Board shall act
on an application under this section
that is referred to it for decision within
60 calendar days after the acceptance
date for the application, unless the
Board notifies the applicant that the
60-day period is being extended for a
specified period and states the reasons
for the extension. The Board may, at
any time, request additional informa-
tion that it believes is necessary for its
decision.

(38) Approval through failure to act—(i)
Ninety-one day rule. An application
shall be deemed approved if the Board
fails to act on the application within 91
calendar days after the date of submis-
sion to the Board of the complete
record on the application. For this pur-
pose, the Board acts when it issues an
order stating that the Board has ap-
proved or denied the application or no-
tice, reflecting the votes of the mem-
bers of the Board, and indicating that a
statement of the reasons for the deci-
sion will follow promptly.

(ii) Complete record. For the purpose
of computing the commencement of
the 91-day period, the record is com-
plete on the latest of:

(A) The date of receipt by the Board
of an application that has been accept-
ed by the Reserve Bank;

(B) The last day provided in any no-
tice for receipt of comments and hear-
ing requests on the application or no-
tice;

(C) The date of receipt by the Board
of the last relevant material regarding
the application that is needed for the
Board’s decision, if the material is re-
ceived from a source outside of the
Federal Reserve System; or

(D) The date of completion of any
hearing or other proceeding.

(4) Expedited reorganization—@{) In
general. The Board or the appropriate
Reserve Bank shall act on an applica-
tion of a reorganization that meets the
requirements of §238.15(f):

(A) Not earlier than the third busi-
ness day following the close of the pub-
lic comment period; and
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(B) Not later than the fifth business
day following the close of the public
comment period, except that the Board
may extend the period for action under
this paragraph (g)(4) for up to 5 busi-
ness days.

(ii) Acceptance of notice in event expe-
dited procedure mnot available. In the
event that the Board or the Reserve
Bank determines that an application
filed pursuant to 238.15(f) does not meet
one or more of the requirements of
§238.15(f), paragraph (g)(4) of this sec-
tion shall not apply and the Board or
Reserve Bank will act on the applica-
tion according to the other provisions
of paragraph (g) of this section.

§238.15 Factors considered in acting
on applications.

(a) Generally. The Board may not ap-
prove any application under this sub-
part if:

(1) The transaction would result in a
monopoly or would further any com-
bination or conspiracy to monopolize,
or to attempt to monopolize, the sav-
ings and loan business in any part of
the United States;

(2) The effect of the transaction may
be substantially to lessen competition
in any section of the country, tend to
create a monopoly, or in any other
manner be in restraint of trade, unless
the Board finds that the transaction’s
anti-competitive effects are clearly
outweighed by its probable effect in
meeting the convenience and needs of
the community;

(3) The applicant has failed to pro-
vide the Board with adequate assur-
ances that it will make available such
information on its operations or activi-
ties, and the operations or activities of
any affiliate of the applicant, that the
Board deems appropriate to determine
and enforce compliance with HOLA and
other applicable federal banking stat-
utes, and any regulations thereunder;
or

(4) In the case of an application in-
volving a foreign banking organization,
the foreign banking organization is not
subject to comprehensive supervision
or regulation on a consolidated basis
by the appropriate authorities in its
home country, as provided in
§211.24(c)(1)(ii) of the Board’s Regula-
tion K (12 CFR 211.24(c)(1)(ii)).
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(5) In the case of an application by a
savings and loan holding company to
acquire an insured depository institu-
tion, section 10(e)(2)(E) of HOLA pro-
hibits the Board from approving the
transaction.

(b) Other factors. In deciding applica-
tions under this subpart, the Board
also considers the following factors
with respect to the acquiror, its sub-
sidiaries, any savings associations or
banks related to the acquiror through
common ownership or management,
and the savings association or associa-
tions to be acquired:

(1) Financial condition. Their financial
condition and future prospects, includ-
ing whether current and projected cap-
ital positions and levels of indebted-
ness conform to standards and policies
established by the Board.

(2) Managerial resources. The com-
petence, experience, and integrity of
the officers, directors, and principal
shareholders of the acquiror, its sub-
sidiaries, and the savings association
and savings and loan holding compa-
nies concerned; their record of compli-
ance with laws and regulations; and
the record of the applicant and its af-
filiates of fulfilling any commitments
to, and any conditions imposed by, the
Board in connection with prior applica-
tions.

(3) Convenience and needs of commu-
nity. In the case of an application re-
quired under §238.11(c), (d), or (e), (or
an application by a savings and loan
holding company under §238.11(b)), the
convenience and needs of the commu-
nities to be served, including the
record of performance under the Com-
munity Reinvestment Act of 1977 (12
U.S.C. 2901 et seq.) and regulations
issued thereunder, including the
Board’s Regulation BB (12 CFR part
228).

(c) Presumptive disqualifiers—(1) Integ-
rity factors. The following factors shall
give rise to a rebuttable presumption
that an acquiror may fail to satisfy the
managerial resources and future pros-
pects tests of paragraph (b) of this sec-
tion:
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(i) During the 10-year period imme-
diately preceding filing of the applica-
tion or notice, criminal, civil or admin-
istrative judgments, consents or or-
ders, and any indictments, formal in-
vestigations, examinations, or civil or
administrative proceedings (excluding
routine or customary audits, inspec-
tions and investigations) that termi-
nated in any agreements, under-
takings, consents or orders, issued
against, entered into by, or involving
the acquiror or affiliates of the
acquiror by any federal or state court,
any department, agency, or commis-
sion of the U.S. Government, any state
or municipality, any Federal Home
Loan Bank, any self-regulatory trade
or professional organization, or any
foreign government or governmental
entity, which involve:

(A) Fraud, moral turpitude, dishon-
esty, breach of trust or fiduciary du-
ties, organized crime or racketeering;

(B) Violation of securities or com-
modities laws or regulations;

(C) Violation of depository institu-
tion laws or regulations;

(D) Violation of housing authority
laws or regulations; or

(BE) Violation of the rules, regula-
tions, codes of conduct or ethics of a
self-regulatory trade or professional
organization;

(ii) Denial, or withdrawal after re-
ceipt of formal or informal notice of an
intent to deny, by the acquiror or af-
filiates of the acquiror, of

(A) Any application relating to the
organization of a financial institution,

(B) An application to acquire any fi-
nancial institution or holding company
thereof under HOLA or the Bank Hold-
ing Company Act or otherwise,

(C) A notice relating to a change in
control of any of the foregoing under
the CIC Act; or

(D) An application or notice under a
state holding company or change in
control statute;

(iii) The acquiror or affiliates of the
acquiror were placed in receivership or
conservatorship during the preceding
10 years, or any management official of
the acquiror was a management offi-
cial or director (other than an official
or director serving at the request of
the Board, the Federal Deposit Insur-
ance Corporation, the Resolution Trust
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Corporation, the former Federal Sav-
ings and Loan Insurance Corporation,
or their predecessors) or principal
shareholder of a company or savings
association that was placed into receiv-
ership, conservatorship, or a manage-
ment consignment program, or was liq-
uidated during his or her tenure or con-
trol or within two years thereafter;

(iv) Felony conviction of the
acquiror, an affiliate of the acquiror or
a management official of the acquiror
or an affiliate of the acquiror;

(v) Knowingly making any written or
oral statement to the Board or any
predecessor agency (or its delegate) in
connection with an application, notice
or other filing under this part that is
false or misleading with respect to a
material fact or omits to state a mate-
rial fact with respect to information
furnished or requested in connection
with such an application, notice or
other filing;

(vi) Acquisition and retention at the
time of submission of an application or
notice, of stock in the savings associa-
tion by the acquiror in violation of this
part or its predecessor regulations.

(2) Financial factors. The following
shall give rise to a rebuttable presump-
tion that an acquiror may fail to sat-
isfy the financial-resources and future-
prospects tests of paragraph (c) of this
section:

(i) Liability for amounts of debt
which, in the opinion of the Board, cre-
ate excessive risks of default and pres-
sure on the savings association to be
acquired; or

(ii) Failure to furnish a business plan
or furnishing a business plan projecting
activities which are inconsistent with
economical home financing.

(d) Competitive factor. Before approv-
ing any such acquisition, except a
transaction under section 13(k) of the
Federal Deposit Insurance Act, the
Board shall consider any report ren-
dered by the Attorney General within
30 days of such request under §238.14(f)
on the competitive factors involved.

(e) Expedited reorganizations. An ap-
plication by a savings association sole-
ly for the purpose of obtaining ap-
proval for the creation of a savings and
loan holding company by such savings
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association shall be eligible for expe-
dited processing under §238.14(g)(4) if it
satisfies the following criteria:

(1) The holding company shall not be
capitalized initially in an amount ex-
ceeding the amount the savings asso-
ciation is permitted to pay in dividends
to its holding company as of the date
of the reorganization pursuant to ap-
plicable regulations or, in the absence
thereof, pursuant to the then current
policy guidelines;

(2) The creation of the savings and
loan holding company by the associa-
tion is the sole transaction contained
in the application, and there are no
other transactions requiring approval
incident to the creation of the holding
company (other than the creation of an
interim association that will disappear
upon consummation of the reorganiza-
tion and the merger of the savings as-
sociation with such interim association
to effect the reorganization), and the
holding company is not also seeking
any regulatory waivers, regulatory
forbearances, or resolution of legal or
supervisory issues;

(3) The board of directors and execu-
tive officers of the holding company
are composed of persons who, at the
time of acquisition, are executive offi-
cers and directors of the association;

(4) The acquisition raises no signifi-
cant issues of law or policy;

(5) Prior to consummation of the re-
organization transaction, the holding
company shall enter into any dividend
limitation, regulatory capital mainte-
nance, or prenuptial agreement re-
quired by Board regulations, or in the
absence thereof, required pursuant to
policy guidelines issued by the Board;
and

(f) Conditional approvals. The Board
may impose conditions on any ap-
proval, including conditions to address
competitive, financial, managerial,
safety and soundness, convenience and
needs, compliance or other concerns, to
ensure that approval is consistent with
the relevant statutory factors and
other provisions of HOLA.

(g) No acquisition shall be approved
by the Board pursuant to §238.11 which
would result in the formation by any
company, through one or more subsidi-
aries or through one or more trans-
actions, of a multiple savings and loan
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holding company controlling savings
associations in more than one state
where the acquisition causes a savings
association to become an affiliate of
another savings association with which
it was not previously affiliated unless:

(1) Such company, or a savings asso-
ciation subsidiary of such company, is
authorized to acquire control of a sav-
ings association subsidiary, or to oper-
ate a home or branch office, in the ad-
ditional state or states pursuant to
section 13(k) of the Federal Deposit In-
surance Act, 12 U.S.C. 1823(k) (or sec-
tion 408(m) of the National Housing
Act as in effect immediately prior to
enactment of the Financial Institu-
tions Reform, Recovery and Enforce-
ment Act of 1989);

(2) Such company controls a savings
association subsidiary which operated
a home or branch office in the addi-
tional state or states as of March 5,
1987; or

(3) The statute laws of the state in
which the savings association, control
of which is to be acquired, is located
are such that a savings association
chartered by such state could be ac-
quired by a savings association char-
tered by the state where the acquiring
savings association or savings and loan
holding company is located (or by a
holding company that controls such a
state chartered savings association),
and such statute laws specifically au-
thorize such an acquisition by lan-
guage to that effect and not merely by
implication.

Subpart C—Control Proceedings

§238.21 Control proceedings.

(a) Preliminary determination of con-
trol. (1) The Board may issue a prelimi-
nary determination of control under
the procedures set forth in this section
in any case in which:

(i) Any of the presumptions of con-
trol set forth in paragraph (d) of this
section is present; or

(ii) It otherwise appears that a com-
pany has the power to exercise a con-
trolling influence over the manage-
ment or policies of a savings associa-
tion or other company.

(2) If the Board makes a preliminary
determination of control under this
section, the Board shall send notice to



§238.21

the controlling company containing a
statement of the facts upon which the
preliminary determination is based.

(b) Response to preliminary determina-
tion of control. Within 30 calendar days
of issuance by the Board of a prelimi-
nary determination of control or such
longer period permitted by the Board,
the company against whom the deter-
mination has been made shall:

(1) Submit for the Board’s approval a
specific plan for the prompt termi-
nation of the control relationship;

(2) File an application under this reg-
ulation to retain the control relation-
ship; or

(3) Contest the preliminary deter-
mination by filing a response, setting
forth the facts and circumstances in
support of its position that no control
exists, and, if desired, requesting a
hearing or other proceeding.

(c) Hearing and final determination. (1)
The Board shall order a formal hearing
or other appropriate proceeding upon
the request of a company that contests
a preliminary determination that the
company has the power to exercise a
controlling influence over the manage-
ment or policies of a savings associa-
tion or other company, if the Board
finds that material facts are in dispute.
The Board may also in its discretion
order a formal hearing or other pro-
ceeding with respect to a preliminary
determination that the company con-
trols voting securities of the savings
association or other company under
the presumptions in paragraph (d)(1) of
this section.

(2) At a hearing or other proceeding,
any applicable presumptions estab-
lished by paragraph (d) of this section
shall be considered in accordance with
the Federal Rules of Evidence and the
Board’s Rules of Practice for Formal
Hearings (12 CFR part 263).

(3) After considering the submissions
of the company and other evidence, in-
cluding the record of any hearing or
other proceeding, the Board shall issue
a final order determining whether the
company controls voting securities, or
has the power to exercise a controlling
influence over the management or poli-
cies, of the savings association or other
company. If a control relationship is
found, the Board may direct the com-
pany to terminate the control relation-
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ship or to file an application for the
Board’s approval to retain the control
relationship under subpart B of this
part.

(d) Rebuttable presumptions of control.
The following rebuttable presumptions
shall be used in any proceeding under
this section:

(1) Control of voting securities—(i) Se-
curities convertible into voting securities.
A company that owns, controls, or
holds securities that are immediately
convertible, at the option of the holder
or owner, into voting securities of a
bank or other company, controls the
voting securities.

(ii) Option or restriction on voting secu-
rities. A company that enters into an
agreement or understanding under
which the rights of a holder of voting
securities of a savings association or
other company are restricted in any
manner controls the securities. This
presumption does not apply where the
agreement or understanding:

(A) Is a mutual agreement among
shareholders granting to each other a
right of first refusal with respect to
their shares;

(B) Is incident to a bona fide loan
transaction; or

(C) Relates to restrictions on trans-
ferability and continues only for the
time necessary to obtain approval from
the appropriate Federal supervisory
authority with respect to acquisition
by the company of the securities.

(2) Control over company — (i) Manage-
ment agreement. A company that enters
into any agreement or understanding
with a savings association or other
company (other than an investment ad-
visory agreement), such as a manage-
ment contract, under which the first
company or any of its subsidiaries di-
rects or exercises significant influence
over the general management or over-
all operations of the savings associa-
tion or other company controls the
savings association or other company.

(ii) Shares controlled by company and
associated individuals. A company that,
together with its management officials
or principal shareholders (including
members of the immediate families of
either), owns, controls, or holds with
power to vote 25 percent or more of the
outstanding shares of any class of vot-
ing securities of a savings association
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or other company controls the savings
association or other company, if the
first company owns, controls, or holds
with power to vote more than 5 percent
of the outstanding shares of any class
of voting securities of the savings asso-
ciation or other company.

(iii) Common management officials. A
company that has one or more manage-
ment officials in common with a sav-
ings association or other company con-
trols the savings association or other
company, if the first company owns,
controls or holds with power to vote
more than 5 percent of the outstanding
shares of any class of voting securities
of the savings association or other
company, and no other person controls
as much as b percent of the out-
standing shares of any class of voting
securities of the savings association or
other company.

(e) Presumption of non-control— (1) In
any proceeding under this section,
there is a presumption that any com-
pany that directly or indirectly owns,
controls, or has power to vote less than
5 percent of the outstanding shares of
any class of voting securities of a sav-
ings association or other company does
not have control over that savings as-
sociation or other company.

(2) In any proceeding under this sec-
tion, or judicial proceeding under the
Home Owners’ Loan Act, other than a
proceeding in which the Board has
made a preliminary determination that
a company has the power to exercise a
controlling influence over the manage-
ment or policies of the savings associa-
tion or other company, a company may
not be held to have had control over
the savings association or other com-
pany at any given time, unless that
company, at the time in question, di-
rectly or indirectly owned, controlled,
or had power to vote b percent or more
of the outstanding shares of any class
of voting securities of the savings asso-
ciation or other company, or had al-
ready been found to have control on
the basis of the existence of a control-
ling influence relationship.
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Subpart D—Change in Bank
Control

§238.31 Transactions requiring prior
notice.

(a) Prior notice requirement. Any per-
son acting directly or indirectly, or
through or in concert with one or more
persons, shall give the Board 60 days’
written notice, as specified in §238.33 of
this subpart, before acquiring control
of a savings and loan holding company,
unless the acquisition is exempt under
§238.32.

(b) Definitions. For purposes of this
subpart:

(1) Acquisition includes a purchase,
assignment, transfer, or pledge of vot-
ing securities, or an increase in per-
centage ownership of a savings and
loan holding company resulting from a
redemption of voting securities.

(2) Acting in concert includes knowing
participation in a joint activity or par-
allel action towards a common goal of
acquiring control of a savings and loan
holding company whether or not pursu-
ant to an express agreement.

(8) Immediate family includes a per-
son’s father, mother, stepfather, step-

mother, brother, sister, stepbrother,
stepsister, son, daughter, stepson, step-
daughter, grandparent, grandson,

granddaughter, father-in-law, mother-
in-law, brother-in-law, sister-in-law,
son-in-law, daughter-in-law, the spouse
of any of the foregoing, and the per-
son’s spouse.

(c) Acquisitions requiring prior notice
—() Acquisition of control. The acquisi-
tion of voting securities of a savings
and loan holding company constitutes
the acquisition of control under the
Bank Control Act, requiring prior no-
tice to the Board, if, immediately after
the transaction, the acquiring person
(or persons acting in concert) will own,
control, or hold with power to vote 25
percent or more of any class of voting
securities of the institution.

(2) Rebuttable presumption of control.
The Board presumes that an acquisi-
tion of voting securities of a savings
and loan holding company constitutes
the acquisition of control under the
Bank Control Act, requiring prior no-
tice to the Board, if, immediately after
the transaction, the acquiring person
(or persons acting in concert) will own,
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control, or hold with power to vote 10
percent or more of any class of voting
securities of the institution, and if:

(i) The institution has registered se-
curities under section 12 of the Securi-
ties Exchange Act of 1934 (15 U.S.C.
781); or

(ii) No other person will own, control,
or hold the power to vote a greater per-
centage of that class of voting securi-
ties immediately after the trans-
action.?

(d) Rebuttable presumption of concerted
action. The following persons shall be
presumed to be acting in concert for
purposes of this subpart:

(1) A company and any principal
shareholder, partner, trustee, or man-
agement official of the company, if
both the company and the person own
voting securities of the savings and
loan holding company;

(2) An individual and the individual’s
immediate family;

(3) Companies under common control;

(4) Persons that are parties to any
agreement, contract, understanding,
relationship, or other arrangement,
whether written or otherwise, regard-
ing the acquisition, voting, or transfer
of control of voting securities of a sav-
ings and loan holding company, other
than through a revocable proxy as de-
scribed in §238.32(a)(b) of this subpart;

() Persons that have made, or pro-
pose to make, a joint filing under sec-
tions 13 or 14 of the Securities Ex-
change Act of 1934 (15 U.S.C. 78m or
78n), and the rules promulgated there-
under by the Securities and Exchange
Commission; and

(6) A person and any trust for which
the person serves as trustee.

(e) Acquisitions of loans in default. The
Board presumes an acquisition of a
loan in default that is secured by vot-
ing securities of a savings and loan
holding company to be an acquisition
of the underlying securities for pur-
poses of this section.

(f) Other transactions. Transactions
other than those set forth in paragraph
(c) of this section resulting in a per-

2If two or more persons, not acting in con-
cert, each propose to acquire simultaneously
equal percentages of 10 percent or more of a
class of voting securities of the savings and
loan holding company, each person must file
prior notice to the Board.
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son’s control of less than 25 percent of
a class of voting securities of a savings
and loan holding company are not
deemed by the Board to constitute con-
trol for purposes of the Bank Control
Act.

(g) Rebuttal of presumptions. Prior no-
tice to the Board is not required for
any acquisition of voting securities
under the presumption of control set
forth in this section, if the Board finds
that the acquisition will not result in
control. The Board shall afford any
person seeking to rebut a presumption
in this section an opportunity to
present views in writing or, if appro-
priate, orally before its designated rep-
resentatives at an informal conference.

§238.32 Transactions not

prior notice.

requiring

(a) Exempt transactions. The following
transactions do not require notice to
the Board under this subpart:

(1) Existing control relationships. The
acquisition of additional voting securi-
ties of a savings and loan holding com-
pany by a person who:

(i) Continuously since March 9, 1979
(or since the institution commenced
business, if later), held power to vote 25
percent or more of any class of voting
securities of the institution; or

(ii) Is presumed, under §238.31(c)(2),
to have controlled the institution con-
tinuously since March 9, 1979, if the ag-
gregate amount of voting securities
held does not exceed 25 percent or more
of any class of voting securities of the
institution or, in other cases, where
the Board determines that the person
has controlled the institution continu-
ously since March 9, 1979;

(2) Increase of previously authorized ac-
quisitions. Unless the Board or the Re-
serve Bank otherwise provides in writ-
ing, the acquisition of additional
shares of a class of voting securities of
a savings and loan holding company by
any person (or persons acting in con-
cert) who has lawfully acquired and
maintained control of the institution
(for purposes of §238.31(c)), after com-
plying with the procedures and receiv-
ing approval to acquire voting securi-
ties of the institution under this sub-
part, or in connection with an applica-
tion approved under section 10(e) of
HOLA (12 U.S.C. 1467a(e) and §238.11 or
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section 18(c) of the Federal Deposit In-
surance Act (Bank Merger Act, 12
U.S.C. 1828(c));

(3) Acquisitions subject to approval
under HOLA or Bank Merger Act. Any
acquisition of voting securities subject
to approval under section 10(e) of
HOLA (12 U.S.C. 1467a(e) and §238.11),
or section 18(c) of the Federal Deposit
Insurance Act (Bank Merger Act, 12
U.S.C. 1828(c));

(4) Transactions exempt under HOLA.
Any transaction described in sections
10(a)(3)(A) or 10(e)(1)(B)(ii) of HOLA by
a person described in those provisions;

(5) Proxy solicitation. The acquisition
of the power to vote securities of a sav-
ings and loan holding company through
receipt of a revocable proxy in connec-
tion with a proxy solicitation for the
purposes of conducting business at a
regular or special meeting of the insti-
tution, if the proxy terminates within
a reasonable period after the meeting;

(6) Stock dividends. The receipt of vot-
ing securities of a savings and loan
holding company through a stock divi-
dend or stock split if the proportional
interest of the recipient in the institu-
tion remains substantially the same;
and

() Acquisition of foreign banking orga-
nization. The acquisition of voting se-
curities of a qualifying foreign banking
organization. (This exemption does not
extend to the reports and information
required under paragraphs 9, 10, and 12
of the Bank Control Act (12 U.S.C.
1817(j) (9), (10), and (12)) and §238.34.)

(b) Prior notice exemption. (1) The fol-
lowing acquisitions of voting securities
of a savings and loan holding company,
which would otherwise require prior
notice under this subpart, are not sub-
ject to the prior notice requirements if
the acquiring person notifies the appro-
priate Reserve Bank within 90 calendar
days after the acquisition and provides
any relevant information requested by
the Reserve Bank:

(i) Acquisition of voting securities
through inheritance;

(ii) Acquisition of voting securities
as a bona fide gift; and

(iii) Acquisition of voting securities
in satisfaction of a debt previously con-
tracted (DPC) in good faith.

(2) The following acquisitions of vot-
ing securities of a savings and loan
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holding company, which would other-
wise require prior notice under this
subpart, are not subject to the prior
notice requirements if the acquiring
person does not reasonably have ad-
vance knowledge of the transaction,
and provides the written notice re-
quired under §238.33 to the appropriate
Reserve Bank within 90 calendar days
after the transaction occurs:

(i) Acquisition of voting securities
resulting from a redemption of voting
securities by the issuing savings and
loan holding company; and

(ii) Acquisition of voting securities
as a result of actions (including the
sale of securities) by any third party
that is not within the control of the
acquiror.

(3) Nothing in paragraphs (b)(1) or
(b)(2) of this section limits the author-
ity of the Board to disapprove a notice
pursuant to §238.33(h).

§238.33 Procedures for filing, proc-
essing, publishing, and acting on
notices.

(a) Filing notice. (1) A notice required
under this subpart shall be filed with
the appropriate Reserve Bank and shall
contain all the information required by
paragraph 6 of the Bank Control Act
(12 U.S.C. 1817(j)(6)), or prescribed in
the designated Board form.

(2) The Board may waive any of the
informational requirements of the no-
tice if the Board determines that it is
in the public interest.

(3) A notificant shall notify the ap-
propriate Reserve Bank or the Board
immediately of any material changes
in a notice submitted to the Reserve
Bank, including changes in financial or
other conditions.

(4) When the acquiring person is an
individual, or group of individuals act-
ing in concert, the requirement to pro-
vide personal financial data may be
satisfied by a current statement of as-
sets and liabilities and an income sum-
mary, as required in the designated
Board form, together with a statement
of any material changes since the date
of the statement or summary. The Re-
serve Bank or the Board, nevertheless,
may request additional information, if
appropriate.

(b) Acceptance of motice. The 60-day
notice period specified in §238.31 of this
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subpart begins on the date of receipt of
a complete notice. The Reserve Bank
shall notify the person or persons sub-
mitting a notice under this subpart in
writing of the date the notice is or was
complete and thereby accepted for
processing. The Reserve Bank or the
Board may request additional relevant
information at any time after the date
of acceptance.

(c) Publication—(1) Newspaper An-
nouncement. Any person(s) filing a no-
tice under this subpart shall publish, in
a form prescribed by the Board, an an-
nouncement soliciting public comment
on the proposed acquisition. The an-
nouncement shall be published in a
newspaper of general circulation in the
community in which the head office of
the savings and loan holding company
is located and in the community in
which the head office of each of its sub-
sidiary savings associations is located.
The announcement shall be published
no earlier than 15 calendar days before
the filing of the notice with the appro-
priate Reserve Bank and no later than
10 calendar days after the filing date;
and the publisher’s affidavit of a publi-
cation shall be provided to the appro-
priate Reserve Bank.

(2) Contents of mewspaper announce-
ment. The newspaper announcement
shall state:

(i) The name of each person identi-
fied in the notice as a proposed
acquiror of the savings and loan hold-
ing company;

(ii) The name of the savings and loan
holding company to be acquired, in-
cluding the name of each of the savings
and loan holding company’s subsidiary
savings association; and

(iii) A statement that interested per-
sons may submit comments on the no-
tice to the Board or the appropriate
Reserve Bank for a period of 20 days, or
such shorter period as may be provided,
pursuant to paragraph (c)(5) of this sec-
tion.

(3) FEDERAL REGISTER Announcement.
The Board shall, upon filing of a notice
under this subpart, publish announce-
ment in the FEDERAL REGISTER of re-
ceipt of the notice. The FEDERAL REG-
ISTER announcement shall contain the
information required under paragraphs
(¢)(2)(i) and (c)(2)(ii) of this section and
a statement that interested persons
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may submit comments on the proposed
acquisition for a period of 15 calendar
days, or such shorter period as may be
provided, pursuant to paragraph (c)(5)
of this section. The Board may waive
publication in the FEDERAL REGISTER if
the Board determines that such action
is appropriate.

(4) Delay of publication. The Board
may permit delay in the publication
required under paragraphs (c)(1) and
(c)(3) of this section if the Board deter-
mines, for good cause shown, that it is
in the public interest to grant such
delay. Requests for delay of publication
may be submitted to the appropriate
Reserve Bank.

(5) Shortening or waiving notice. The
Board may shorten or waive the public
comment or newspaper publication re-
quirements of this paragraph, or act on
a notice before the expiration of a pub-
lic comment period, if it determines in
writing that an emergency exists, or
that disclosure of the notice, solicita-
tion of public comment, or delay until
expiration of the public comment pe-
riod would seriously threaten the safe-
ty or soundness of the savings and loan
holding company to be acquired.

(6) Consideration of public comments. In
acting upon a notice filed under this
subpart, the Board shall consider all
public comments received in writing
within the period specified in the news-
paper or FEDERAL REGISTER announce-
ment, whichever is later. At the
Board’s option, comments received
after this period may, but need not, be
considered.

(7) Standing. No person (other than
the acquiring person) who submits
comments or information on a notice
filed under this subpart shall thereby
become a party to the proceeding or ac-
quire any standing or right to partici-
pate in the Board’s consideration of the
notice or to appeal or otherwise con-
test the notice or the Board’s action
regarding the notice.

(d) Time period for Board action—(1)
Consummation of acquisition—(i) The
notificant(s) may consummate the pro-
posed acquisition 60 days after submis-
sion to the Reserve Bank of a complete
notice under paragraph (a) of this sec-
tion, unless within that period the
Board disapproves the proposed acqui-
sition or extends the 60-day period, as
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provided under paragraph (d)(2) of this
section.

(ii) The notificant(s) may consum-
mate the proposed transaction before
the expiration of the 60-day period if
the Board notifies the notificant(s) in
writing of the Board’s intention not to
disapprove the acquisition.

(2) Extensions of time period. (i) The
Board may extend the 60-day period in
paragraph (d)(1) of this section for an
additional 30 days by notifying the ac-
quiring person(s).

(ii) The Board may further extend
the period during which it may dis-
approve a notice for two additional pe-
riods of not more than 45 days each, if
the Board determines that:

(A) Any acquiring person has not fur-
nished all the information required
under paragraph (a) of this section;

(B) Any material information sub-
mitted is substantially inaccurate;

(C) The Board is unable to complete
the investigation of an acquiring per-
son because of inadequate cooperation
or delay by that person; or

(D) Additional time is needed to in-
vestigate and determine that no ac-
quiring person has a record of failing to
comply with the requirements of the
Bank Secrecy Act, subchapter II of
Chapter 53 of title 31, United States
Code.

(iii) If the Board extends the time pe-
riod under this paragraph, it shall no-
tify the acquiring person(s) of the rea-
sons therefor and shall include a state-
ment of the information, if any,
deemed incomplete or inaccurate.

(e) Advice to bank supervisory agencies.
The Reserve Bank shall send a copy of
any notice to the Comptroller of the
Currency and the Federal Deposit In-
surance Corporation.

(f) Investigation and report. (1) After
receiving a notice under this subpart,
the Board or the appropriate Reserve
Bank shall conduct an investigation of
the competence, experience, integrity,
and financial ability of each person by
and for whom an acquisition is to be
made. The Board shall also make an
independent determination of the accu-
racy and completeness of any informa-
tion required to be contained in a no-
tice under paragraph (a) of this section.
In investigating any notice accepted
under this subpart, the Board or Re-
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serve Bank may solicit information or
views from any person, including any
savings and loan holding company in-
volved in the notice, and any appro-
priate state, federal, or foreign govern-
mental authority.

(2) The Board or the appropriate Re-
serve Bank shall prepare a written re-
port of its investigation, which shall
contain, at a minimum, a summary of
the results of the investigation.

(g) Factors considered in acting on no-
tices. In reviewing a notice filed under
this subpart, the Board shall consider
the information in the record, the
views and recommendations of the ap-
propriate bank supervisor, and any
other relevant information obtained
during any investigation of the notice.

(h) Disapproval and hearing—(1) Dis-
approval of notice. The Board may dis-
approve an acquisition if it finds ad-
verse effects with respect to any of the
factors set forth in paragraph 7 of the
Bank Control Act (12 U.S.C. 1817()(7))
(i.e., competitive, financial, manage-
rial, banking, or incompleteness of in-
formation).

(2) Disapproval notification. Within
three days after its decision to issue a
notice of intent to disapprove any pro-
posed acquisition, the Board shall no-
tify the acquiring person in writing of
the reasons for the action.

(3) Hearing. Within 10 calendar days
of receipt of the notice of the Board’s
intent to disapprove, the acquiring per-
son may submit a written request for a
hearing. Any hearing conducted under
this paragraph shall be in accordance
with the Rules of Practice for Formal
Hearings (12 CFR part 263). At the con-
clusion of the hearing, the Board shall,
by order, approve or disapprove the
proposed acquisition on the basis of the
record of the hearing. If the acquiring
person does not request a hearing, the
notice of intent to disapprove becomes
final and unappealable.

Subpart E—Quailified Stock
Issuances

§238.41 Qualified stock issuances by
undercapitalized savings associa-
tions or holding companies.

(a) Acquisitions by savings and loan
holding companies. No savings and loan
holding company shall be deemed to
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control a savings association solely by
reason of the purchase by such savings
and loan holding company of shares
issued by such savings association, or
issued by any savings and loan holding
company (other than a bank holding
company) which controls such savings
association, in connection with a quali-
fied stock issuance if prior approval of
such acquisition is granted by the
Board under this subpart, unless the
acquiring savings and loan holding
company, directly or indirectly, or act-
ing in concert with 1 or more other per-
sons, or through one or more subsidi-
aries, owns, controls, or holds with
power to vote, or holds proxies rep-
resenting, more than 15 percent of the
voting shares of such savings associa-
tion or holding company.

(b) Qualification. For purposes of this
section, any issuance of shares of stock
shall be treated as a qualified stock
issuance if the following conditions are
met:

(1) The shares of stock are issued
by—

(i) An undercapitalized savings asso-
ciation, which for purposes of this
paragraph (b)(1)(i) shall mean any sav-
ings association—

(A) The assets of which exceed the 1i-
abilities of such association; and

(B) Which does not comply with one
or more of the capital standards in ef-
fect under section 5(t) of HOLA; or

(ii) A savings and loan holding com-
pany which is not a bank holding com-
pany but which controls an under-
capitalized savings association if, at
the time of issuance, the savings and
loan holding company is legally obli-
gated to contribute the net proceeds
from the issuance of such stock to the
capital of an undercapitalized savings
association subsidiary of such holding
company.

(2) All shares of stock issued consist
of previously unissued stock or treas-
ury shares.

(3) All shares of stock issued are pur-
chased by a savings and loan holding
company that is registered, as of the
date of purchase, with the Board in ac-
cordance with the provisions of section
10(b) of the HOLA and the Board’s reg-
ulations promulgated thereunder.

(4) Subject to paragraph (c) of this
section, the Board approves the pur-
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chase of the shares of stock by the ac-
quiring savings and loan holding com-
pany.

(5) The entire consideration for the
stock issued is paid in cash by the ac-
quiring savings and loan holding com-
pany.

(6) At the time of the stock issuance,
each savings association subsidiary of
the acquiring savings and loan holding
company (other than an association ac-
quired in a transaction pursuant to
section 13(c) or 13(k) of the Federal De-
posit Insurance Act, or section 408(m)
of the National Housing Act, as in ef-
fect immediately prior to enactment of
the Financial Institutions Reform, Re-
covery and Enforcement Act of 1989)
has capital (after deducting any subor-
dinated debt, intangible assets, and de-
ferred, unamortized gains or losses) of
not less than 6% percent of the total
assets of such savings association.

(7) Immediately after the stock
issuance, the acquiring savings and
loan holding company holds not more
than 15 percent of the outstanding vot-
ing stock of the issuing undercapital-
ized savings association or savings and
loan holding company.

(8) Not more than one of the direc-
tors of the issuing association or com-
pany is an officer, director, employee,
or other representative of the acquir-
ing company or any of its affiliates.

(9) Transactions between the savings
association or savings and loan holding
company that issues the shares pursu-
ant to this section and the acquiring
company and any of its affiliates shall
be subject to the provisions of section
11 of HOLA and the Board’s regulations
promulgated thereunder.

(c) Approval of acquisitions—(1) Cri-
teria. The Board, in deciding whether to
approve or deny an application filed on
the basis that it is a qualified stock
issuance, shall apply the application
criteria set forth in §238.15(a), (b), and
(c).

(2) Additional capital commitments not
required. The Board shall not dis-
approve any application for the pur-
chase of stock in connection with a
qualified stock issuance on the grounds
that the acquiring savings and loan
holding company has failed to under-
take to make subsequent additional
capital contributions to maintain the
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capital of the undercapitalized savings
association at or above the minimum
level required by the Board or any
other Federal agency having jurisdic-
tion.

(3) Other conditions. The Board shall
impose such conditions on any ap-
proval of an application for the pur-
chase of stock in connection with a
qualified stock issuance as the Board
determines to be appropriate, includ-
ing—

(i) A requirement that any savings
association subsidiary of the acquiring
savings and loan holding company
limit dividends paid to such holding
company for such period of time as the
Board may require; and

(ii) Such other conditions as the
Board deems necessary or appropriate
to prevent evasions of this section.

(4) Application deemed approved if not
disapproved within 90 days. (i) An appli-
cation for approval of a purchase of
stock in connection with a qualified
stock issuance shall be deemed to have
been approved by the Board if such ap-
plication has not been disapproved by
the Board before the end of the 90-day
period beginning on the date of submis-
sion to the Board of the complete
record on the application as defined in
§238.14(g2)(3)(ii).

(d) No limitation on class of stock
issued. The shares of stock issued in
connection with a qualified stock
issuance may be shares of any class.

(e) Application form. A savings and
loan holding company making applica-
tion to acquire a qualified stock
issuance pursuant to this subpart shall
submit the appropriate form to the ap-
propriate Reserve Bank.

Subpart F—Savings and Loan
Holding Company Activities
and Acquisitions

§238.51 Prohibited activities.

(a) Evasion of law or regulation. No
savings and loan holding company or
subsidiary thereof which is not a sav-
ings association shall, for or on behalf
of a subsidiary savings association, en-
gage in any activity or render any
services for the purpose or with the ef-
fect of evading any law or regulation
applicable to such savings association.
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(b) Unrelated business activity. No sav-
ings and loan holding company or sub-
sidiary thereof that is not a savings as-
sociation shall commence any business
activity at any time, or continue any
business activity after the end of the
two-year period beginning on the date
on which such company received ap-
proval to become a savings and loan
holding company that is subject to the
limitations of this paragraph (b), ex-
cept (in either case) the following:

(1) Furnishing or performing manage-
ment services for a savings association
subsidiary of such company;

(2) Conducting an insurance agency
or an escrow business;

(3) Holding, managing, or liquidating
assets owned by or acquired from a
subsidiary savings association of such
company;

(4) Holding or managing properties
used or occupied by a subsidiary sav-
ings association of such company;

(5) Acting as trustee under deed of
trust;

(6) Any other activity:

(i) That the Board of Governors of
the Federal Reserve System has per-
mitted for bank holding companies
pursuant to regulations promulgated
under section 4(c) of the Bank Holding
Company Act; or

(i1) Is set forth in §238.53, subject to
the limitations therein; or

(7) (i) In the case of a savings and
loan holding company, purchasing,
holding, or disposing of stock acquired
in connection with a qualified stock
issuance if prior approval for the acqui-
sition of such stock by such savings
and loan holding company is granted
by the Board pursuant to §238.41.

(ii) Notwithstanding the provisions of
this paragraph (b), any savings and
loan holding company that, between
March 5, 1987 and August 10, 1987, re-
ceived approval pursuant to 12 U.S.C.
1730a(e), as then in effect, to acquire
control of a savings association shall
not continue any business activity
other than those activities set forth in
this paragraph (b) after August 10, 1987.

(c) Treatment of certain holding compa-
nies. If a director or officer of a savings
and loan holding company, or an indi-
vidual who owns, controls, or holds
with the power to vote (or proxies rep-
resenting) more than 25 percent of the
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voting shares of a savings and loan
holding company, directly or indirectly
controls more than one savings asso-
ciation, any savings and loan holding
company controlled by such individual
shall be subject to the activities limi-
tations contained in paragraph (b) of
this section, to the same extent such
limitations apply to multiple savings
and loan holding companies pursuant
to §§238.51, 238.52, 238.53, and 238.54.

§238.52 Exempt savings and loan hold-
ing companies and grandfathered
activities.

(a) Exempt savings and loan holding
companies. (1) The following savings
and loan holding companies are exempt
from the limitations of §238.51(b):

(i) Any savings and loan holding com-
pany (or subsidiary of such company)
that controls only one savings associa-
tion, if the savings association sub-
sidiary of such company is a qualified
thrift lender as defined in §238.2(k).

(ii) Any savings and loan holding
company (or subsidiary thereof) that
controls more than one savings asso-
ciation if all, or all but one of the sav-
ings association subsidiaries of such
company were acquired pursuant to an
acquisition under section 13(c) or 13(k)
of the Federal Deposit Insurance Act,
or section 408(m) of the National Hous-
ing Act, as in effect immediately prior
to the date of enactment of the Finan-
cial Institutions Reform, Recovery and
Enforcement Act of 1989, and all of the
savings association subsidiaries of such
company are qualified thrift lenders as
defined in §238.2(k).

(2) Any savings and loan holding
company whose subsidiary savings as-
sociation(s) fails to qualify as a quali-
fied thrift lender pursuant to 12 U.S.C.
1467a(m) may not commence, or con-
tinue, any service or activity other
than those permitted under §238.51(b)
of this part, except that, the Board
may allow, for good cause shown, such
company (or subsidiary of such com-
pany which is not a savings associa-
tion) up to 3 years to comply with the
limitations set forth in §238.51(b) of
this part: Provided, That effective Au-
gust 9, 1990, any company that controls
a savings association that should have
become or ceases to be a qualified
thrift lender, except a savings associa-
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tion that requalified as a qualified
thrift lender pursuant to section
10(m)(3)(D) of the Home Owners’ Loan
Act, shall within one year after the
date on which the savings association
fails to qualify as a qualified thrift
lender, register as and be deemed to be
a bank holding company, subject to all
of the provisions of the Bank Holding
Company Act, section 8 of the Federal
Deposit Insurance Act, and other stat-
utes applicable to bank holding compa-
nies in the same manner and to the
same extent as if the company were a
bank holding company and the savings
association were a bank, as those
terms are defined in the Bank Holding
Company Act.

(b) Grandfathered activities for certain
savings and loan holding companies. Not-
withstanding §238.51(b) and subject to
paragraph (c) of this section, any sav-
ings and loan holding company that re-
ceived approval prior to March 5, 1987
to acquire control of a savings associa-
tion may engage, directly or indirectly
or through any subsidiary (other than
a subsidiary savings association of
such company) in any activity in which
it was lawfully engaged on March 5,
1987, provided, that:

(1) The holding company does not,
after August 10, 1987, acquire control of
a bank or an additional savings asso-
ciation, other than a savings associa-
tion acquired pursuant to section 13(c)
or 13(k) of the Federal Deposit Insur-
ance Act, or section 406(f) or 408(m) of
the National Housing Act, as in effect
immediately prior to the date of enact-
ment of the Financial Institutions Re-
form, Recovery and Enforcement Act
of 1989;

(2) Any savings association sub-
sidiary of the holding company con-
tinues to qualify as a domestic building
and loan association under section
7701(a)(19) of the Internal Revenue Code
of 1986 after August 10, 1987;

(3) The holding company does not en-
gage in any business activity other
than those permitted under §238.51(b)
or in which it was engaged on March 5,
1987;

(4) Any savings association sub-
sidiary of the holding company does
not increase the number of locations
from which such savings association
conducts business after March 5, 1987,
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other than an increase due to a trans-
action under section 13(c) or 13(k) of
the Federal Deposit Insurance Act, or
under section 408(m) of the National
Housing Act, as in effect immediately
prior to the date of enactment of the
Financial Institutions Reform, Recov-
ery and Enforcement Act of 1989; and

(6) Any savings association sub-
sidiary of the holding company does
not permit any overdraft (including an
intra-day overdraft) or incur any such
overdraft in its account at a Federal
Reserve bank, on behalf of an affiliate,
unless such overdraft results from an
inadvertent computer or accounting
error that is beyond the control of both
the savings association subsidiary and
the affiliate.

(c) Termination by the Board of grand-
fathered activities. Notwithstanding the
provisions of paragraph (b) of this sec-
tion, the Board may, after opportunity
for hearing, terminate any activity en-
gaged in under paragraph (b) of this
section upon determination that such
action is necessary:

(1) To prevent conflicts of interest;

(2) To prevent unsafe or unsound
practices; or

(3) To protect the public interest.

(d) Foreign holding company. Any sav-
ings and loan holding company orga-
nized under the laws of a foreign coun-
try as of June 1, 1984 (including any
subsidiary thereof that is not a savings
association) that controlled a single
savings association on August 10, 1987,
shall not be subject to the restrictions
set forth in §238.51(b) with respect to
any activities of such holding company
that are conducted exclusively in a for-
eign country.

§238.53 Prescribed services and activi-
ties of savings and loan holding
companies.

(a) General. For the purpose of
§238.51(b)(6)(ii), the activities set forth
in paragraph (b) of this section are, and
were as of March 5, 1987, permissible
services and activities for savings and
loan holding companies or subsidiaries
thereof that are neither savings asso-
ciations nor service corporation sub-
sidiaries of subsidiary savings associa-
tions. Services and activities of service
corporation subsidiaries of savings and
loan holding company subsidiary sav-
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ings associations are prescribed by
paragraph (d) of this section.

(b) Prescribed services and activities.
Subject to the provisions of paragraph
(c) of this section, a savings and loan
holding company subject to restric-
tions on its activities pursuant to
§238.51(b), or a subsidiary thereof which
is neither a savings association nor a
service corporation of a subsidiary sav-
ings association, may furnish or per-
form the following services and engage
in the following activities to the extent
that it has legal power to do so:

(1) Originating, purchasing, selling
and servicing any of the following:

(i) Loans, and participation interests
in loans, on a prudent basis and se-
cured by real estate, including broker-
age and warehousing of such real es-
tate loans, except that such a company
or subsidiary shall not invest in a loan
secured by real estate as to which a
subsidiary savings association of such
company has a security interest;

(ii) Manufactured home chattel paper
(written evidence of both a monetary
obligation and a security interest of
first priority in one or more manufac-
tured homes, and any equipment in-
stalled or to be installed therein), in-
cluding brokerage and warehousing of
such chattel paper;

(iii) Loans, with or without security,
for the altering, repairing, improving,
equipping or furnishing of any residen-
tial real estate;

(iv) Educational loans; and

(v) Consumer loans, as defined in
§160.3 of this title, Provided, That, no
subsidiary savings association of such
holding company or service corpora-
tion of such savings association shall
engage directly or indirectly, in any
transaction with any affiliate involv-
ing the purchase or sale, in whole or in
part, of any consumer loan.

(2) Subject to the provisions of 12
U.S.C. 1468, furnishing or performing
clerical accounting and internal audit
services primarily for its affiliates;

(3) Subject to the provisions of 12
U.S.C. 1468, furnishing or performing
the following services primarily for its
affiliates, and for any savings associa-
tion and service corporation subsidiary
thereof, and for other multiple holding
companies and affiliates thereof:

(i) Data processing;



§238.53

(ii) Credit information, appraisals,
construction loan inspections, and ab-
stracting;

(iii) Development and administration
of personnel benefit programs, includ-
ing life insurance, health insurance,
and pension or retirement plans;

(iv) Research, studies, and surveys;

(v) Purchase of office supplies, fur-
niture and equipment;

(vi) Development and operation of
storage facilities for microfilm or
other duplicate records; and

(vii) Advertising and other services
to procure and retain both savings ac-
counts and loans;

(4) Acquisition of unimproved real es-
tate lots, and acquisition of other un-
improved real estate for the purpose of
prompt development and subdivision,
for:

(i) Construction of improvements,

(ii) Resale to others for such con-
struction, or

(iii) Use as mobile home sites;

(5) Development, subdivision and con-
struction of improvements on real es-
tate acquired pursuant to paragraph
(b)(4) of this section, for sale or rental;

(6) Acquisition of improved real es-
tate and mobile homes to be held for
rental;

(7T) Acquisition of improved real es-
tate for remodeling, rehabilitation,
modernization, renovation, or demoli-
tion and rebuilding for sale or for rent-
al;

(8) Maintenance and management of
improved real estate;

(9) Underwriting or reinsuring con-
tract of credit life or credit health and
accident insurance in connection with
extensions of credit by the savings and
loan holding company or any of its sub-
sidiaries, or extensions of credit by any
savings association or service corpora-
tion subsidiary thereof, or any other
savings and loan holding company or
subsidiary thereof;

(10) Preparation of State and Federal
tax returns for accountholders of or
borrowers from (including immediate
family members of such
accountholders or borrowers but not
including an accountholder or borrower
which is a corporation operated for
profit) an affiliated savings associa-
tion;
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(11) Purchase and sale of gold coins
minted and issued by the United States
Treasury pursuant to Public Law 99—
185, 99 Stat. 1177 (1985), and activities
reasonably incident thereto; and

(12) Any services or activities ap-
proved by order of the former Federal
Savings and Loan Insurance Corpora-
tion prior to March 5, 1987, pursuant to
its authority under section 408(c)(2)(F)
of the National Housing Act, as in ef-
fect at the time.

(c) Procedures for commencing services
or activities. A notice to engage in or
acquire a company engaged in a service
or activity prescribed by paragraph (b)
of this section (other than purchase or
sale of a government debt security)
shall be filed by a savings and loan
holding company (including a company
seeking to become a savings and loan
holding company) with the appropriate
Reserve Bank in accordance with this
paragraph and the Board’s Rules of
Procedure (12 CFR 262.3).

(1) Engaging de nmovo in services or ac-
tivities. A savings and loan holding
company seeking to commence or to
engage de novo in a service or activity
pursuant to this section, either di-
rectly or through a subsidiary, shall
file a notice containing a description of
the activities to be conducted and the
identity of the company that will con-
duct the activity.

(2) Acquiring company engaged in serv-
ices or activities. A savings and loan
holding company seeking to acquire or
control voting securities or assets of a
company engaged in a service or activ-
ity pursuant to this section, shall file a
notice containing the following:

(i) A description of the proposal, in-
cluding a description of each proposed
service or activity;

(ii) The identity of any entity in-
volved in the proposal, and, if the
notificant proposes to conduct the
service or activity through an existing
subsidiary, a description of the existing
activities of the subsidiary;

(iii) If the savings and loan holding
company has consolidated assets of
$150 million or more:

(A) Parent company and consolidated
pro forma balance sheets for the ac-
quiring savings and loan holding com-
pany as of the most recent quarter
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showing credit and debit adjustments
that reflect the proposed transaction;

(B) Consolidated pro forma risk-
based capital and leverage ratio cal-
culations for the acquiring savings and
loan holding company as of the most
recent quarter; and

(C) A description of the purchase
price and the terms and sources of
funding for the transaction;

(iv) If the savings and loan holding
company has consolidated assets of less
than $150 million:

(A) A pro forma parent-only balance
sheet as of the most recent quarter
showing credit and debit adjustments
that reflect the proposed transaction;
and

(B) A description of the purchase
price and the terms and sources of
funding for the transaction and, if the
transaction is debt funded, one-year in-
come statement and cash flow projec-
tions for the parent company, and the
sources and schedule for retiring any
debt incurred in the transaction;

(v) For each insured depository insti-
tution whose Tier 1 capital, total cap-
ital, total assets or risk-weighted as-
sets change as a result of the trans-
action, the total risk-weighted assets,
total assets, Tier 1 capital and total
capital of the institution on a pro
forma basis; and

(vi) A description of the management
expertise, internal controls and risk
management systems that will be uti-
lized in the conduct of the proposed
service or activity; and

(vii) A copy of the purchase agree-
ments, and balance sheet and income
statements for the most recent quarter
and year-end for any company to be ac-
quired.

(d) Notice provided to Board. The Re-
serve Bank shall immediately send to
the Board a copy of any notice received
under paragraphs (¢)(1) or (¢)(2) of this
section.

(e) Notice to public—(1) the Reserve
Bank shall notify the Board for publi-
cation in the FEDERAL REGISTER imme-
diately upon receipt by the Reserve
Bank of:

(i) A notice under paragraph (c) of
this section or

(ii) A written request that notice of a
proposal under paragraph (c) of this
section be published in the FEDERAL
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REGISTER. Such a request may request
that FEDERAL REGISTER publication
occur up to 15 calendar days prior to
submission of a notice under this sub-
part.

(2) The FEDERAL REGISTER notice
published under this paragraph (e)
shall invite public comment on the pro-
posal, generally for a period of 15 days.

(f) Action on notices—(1) Reserve Bank
action—(@i) In general. Within 30 cal-
endar days after receipt by the Reserve
Bank of a notice filed pursuant to para-
graphs (c)(1) or (c)(2) of this section,
the Reserve Banks shall:

(A) Approve the notice; or

(B) Refer the notice to the Board for
decision because action under dele-
gated authority is not appropriate.

(i1) Return of incomplete notice. Within
7 calendar days of receipt, the Reserve
Bank may return any notice as
informationally incomplete that does
not contain all of the information re-
quired by this section. The return of
such a notice shall be deemed action on
the notice.

(iii) Notice of action. The Reserve
Bank shall promptly notify the savings
and loan holding company of any ac-
tion or referral under this paragraph.

(iv) Close of public comment period.
The Reserve Bank shall not approve
any notice under this paragraph (e)(1)
of this section prior to the third busi-
ness day after the close of the public
comment period, unless an emergency
exists that requires expedited or imme-
diate action.

(2) Board action; internal schedule. The
Board seeks to act on every notice re-
ferred to it for decision within 60 days
of the date that the notice is filed with
the Reserve Bank. If the Board is un-
able to act within this period, the
Board shall notify the notificant and
explain the reasons and the date by
which the Board expects to act.

(3)(1) Required time limit for System ac-
tion. The Board or the Reserve Bank
shall act on any notice under this sec-
tion within 60 days after the submis-
sion of a complete notice.

(ii) Extension of required period for
action. The Board may extend the 60-
day period required for Board action
under paragraph (e)(3)(i) of this section
for an additional 30 days upon notice to
the notificant.
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(4) Requests for additional information.
The Board or the Reserve Bank may
modify the information requirements
under this section or at any time re-
quest any additional information that
either believes is needed for a decision
on any notice under this section.

(5) Tolling of period. The Board or the
Reserve Bank may at any time extend
or toll the time period for action on a
notice for any period with the consent
of the notificant.

(g) Modification or termination of serv-
ice or activity. The Board may require a
savings and loan holding company or
subsidiary thereof which has com-
menced a service or activity pursuant
to this section to modify or terminate,
in whole or in part, such service or ac-
tivity as the Board finds necessary in
order to ensure compliance with the
provisions and purposes of this part
and of section 10 of the Home Owners’
Loan Act, as amended, or to prevent
evasions thereof.

(h) Alterations. Except as may be oth-
erwise provided in a resolution by or on
behalf of the Board in a particular
case, a service or activity commenced
pursuant to this section shall not be al-
tered in any material respect from that
described in the notice filed under
paragraph (c)(1) of this section, unless
before making such alteration notice
of intent to do so is filed in compliance
with the appropriate procedures of said
paragraph (c)(1) of this section.

(i) Service corporation subsidiaries of
savings associations. The Board hereby
approves without application the fur-
nishing or performing of such services
or engaging in such activities as per-
mitted by the OTS pursuant to §545.74
of this title, as in effect on March 5,
1987, if such service or activity is con-
ducted by a service corporation sub-
sidiary of a subsidiary savings associa-
tion of a savings and loan holding com-
pany and if such service corporation
has legal power to do so.

§238.54 Permissible bank holding com-
pany activities of savings and loan
holding companies.

(a) General. For purposes of
§238.51(b)(6)(i), the services and activi-
ties permissible for bank holding com-
panies pursuant to regulations that the
Board has promulgated pursuant to
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section 4(c) of the Bank Holding Com-
pany Act are permissible for savings
and loan holding companies, or subsidi-
aries thereof that are neither savings
associations nor service corporation
subsidiaries of subsidiary savings asso-
ciations: Provided, That no savings and
loan holding company shall commence
any activity described in this para-
graph (a) without the prior approval of
this Board pursuant to paragraph (b) of
this section, unless—

(1) The holding company received a
rating of satisfactory or above prior to
January 1, 2008, or a composite rating
of ““1” or ‘‘2” thereafter, in its most re-
cent examination, and is not in a trou-
bled condition as defined in §238.72, and
the holding company does not propose
to commence the activity by an acqui-
sition (in whole or in part) of a going
concern; or

(2) The activity is permissible under
authority other than section
10(c)(2)(F)(1) of the HOLA without prior
notice or approval. Where an activity
is within the scope of both §238.53 and
this section, the procedures of §238.53
shall govern.

(b) Procedures for applications. Appli-
cations to commence any activity pre-
scribed under paragraph (a) of this sec-
tion shall be filed with the appropriate
Reserve Bank on the designated form.
The Board must act upon such applica-
tion according to the procedures of
§238.53(d), (e), and (f).

(c) Factors considered in acting on ap-
plications. In evaluating an application
filed under paragraph (b) of this sec-
tion, the Board shall consider whether
the performance by the applicant of
the activity can reasonably be expected
to produce benefits to the public (such
as greater convenience, increased com-
petition, or gains in efficiency) that
outweigh possible adverse effects (such
as undue concentration of resources,
decreased or unfair competition, con-
flicts of interest, or unsound financial
practices). This consideration includes
an evaluation of the financial and man-
agerial resources of the applicant, in-
cluding its subsidiaries, and of any
company to be acquired, and the effect
of the proposed transaction on those
resources.
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Subpart G—Financial Holding
Company Activities

§238.61 Scope.

Section 10(c)(2)(H) of the HOLA (12
U.S.C. 1467a(c)(2)(H)) permits a savings
and loan holding company to engage in
activities that are permissible for a fi-
nancial holding company if the savings
and holding company meets the cri-
teria to qualify as a financial holding
company and complies with all of the
requirements applicable to a financial
holding company under sections 4(1)
and 4(m) of the BHC Act as if the sav-
ings and loan holding company was a
bank holding company. This subpart
provides the requirements and restric-
tions for a savings and holding com-
pany to be treated as a financial hold-
ing company for the purpose of engag-
ing in financial holding company ac-
tivities. This subpart does not apply to
savings and loan holding companies de-
scribed in section 10(c)(9)(C) of the
HOLA (12 U.S.C. 1467a(c)(9)(C)).

§238.62 Definitions.

For the purposes of this subpart:

(a) Financial holding company activi-
ties refers to activities permissible
under section 4(k) of the Bank Holding
Company Act of 1956 (12 U.S.C. 1843(k))
and §225.86 of this chapter.

(b) [Reserved]

§238.63 Requirements to engage in fi-
nancial holding company activities.

(a) In general. In order for a savings
and loan holding company to engage in
financial holding company activities:

(1) The savings and loan holding com-
pany and all depository institutions
controlled by the savings and loan
holding company must be and remain
well capitalized;

(2) The savings and loan holding com-
pany and all depository institutions
controlled by the savings and loan
company must be and remain well
managed; and

(3) The savings and loan holding com-
pany must have made an effective elec-
tion to be treated as a financial hold-
ing company.

§238.64 Election required.

(a) In general. Except as provided
below, a savings and loan holding com-
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pany that wishes to engage in financial
holding company activities must have
an effective election to be treated as a
financial holding company.

(b) Activities performed under separate
HOLA authority. A savings and loan
holding company that conducts only
the following activities is not required
to elect to be treated as a financial
holding company:

(1) BHC Act section 4(c)(8) activities.
Activities permissible under section
10(c)(2)(F)(1) of the HOLA (12 U.S.C.
1467a(c)(2)(F)(1)).

(2) Insurance agency or escrow business
activities. Activities permissible under
section 10(c)(2)(B) of the HOLA (12
U.S.C. 1467a(c)(2)(B)).

(3) ““1987 List”’ activities. Activities
permissible under section 10(c)(2)(F)(ii)
of the HOLA (12 U.S.C.
1467a(c)(2)(F)(ii)).

(c) Existing requirements apply. A sav-
ings and loan holding company that
has not made an effective election to
be treated as a financial holding com-
pany and that conducts the activities
described in paragraphs (b)(1) through
(3) of this section remains subject to
any rules and requirements applicable
to the conduct of such activities.

§238.65

(a) Filing requirement. A savings and
loan holding company may elect to be
treated as a financial holding company
by filing a written declaration with the
appropriate Reserve Bank. A declara-
tion by a savings and loan holding
company is considered to be filed on
the date that all information required
by paragraph (b) of this section is re-
ceived by the appropriate Reserve
Bank.

(b) Contents of declaration. To be
deemed complete, a declaration must:

(1) State that the savings and loan
holding company elects to be treated
as a financial holding company in order
to engage in financial holding company
activities;

(2) Provide the name and head office
address of the savings and loan holding
company and of each depository insti-
tution controlled by the savings and
loan holding company;

(3) Certify that the savings and loan
holding company and each depository
institution controlled by the savings

Election procedures.
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and loan holding company is well cap-
italized as of the date the savings and
loan holding company submits its dec-
laration;

(4) Certify that the savings and loan
holding company and each savings as-
sociation controlled by the savings and
loan holding company is well managed
as of the date the savings and loan
holding company submits its declara-
tion;

(c) Effectiveness of election. An elec-
tion by a savings and loan holding
company to be treated as a financial
holding company shall not be effective
if, during the period provided in para-
graph (d) of this section, the Board
finds that, as of the date the declara-
tion was filed with the appropriate Re-
serve Bank:

(1) Any insured depository institu-
tion controlled by the savings and loan
holding company (except an institution
excluded under paragraph (d) of this
section) has not achieved at least a rat-
ing of ‘“‘satisfactory record of meeting
community credit needs’” under the
Community Reinvestment Act at the
savings association’s most recent ex-
amination; or

(2) Any depository institution con-
trolled by the bank holding company is
not both well capitalized and well man-
aged.

(d) Consideration of the CRA perform-
ance of a recently acquired savings asso-
ciation. Except as provided in para-
graph (f) of this section, a savings asso-
ciation will be excluded for purposes of
the review of the Community Reinvest-
ment Act rating provisions of para-
graph (c)(1) of this section if:

(1) The savings and loan holding com-
pany acquired the savings association
during the 12-month period preceding
the filing of an election under para-
graph (a) of this section;

(2) The savings and loan holding com-
pany has submitted an affirmative plan
to the appropriate Federal banking
agency for the savings association to
take actions necessary for the institu-
tion to achieve at least a rating of
“‘satisfactory record of meeting com-
munity credit needs’” under the Com-
munity Reinvestment Act at the next
examination of the savings association;
and
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(3) The appropriate Federal banking
agency for the savings association has
accepted the plan described in para-
graph (d)(2) of this section.

(e) Effective date of election—(1) In
general. An election filed by a savings
and loan holding company under para-
graph (a) of this section is effective on
the 31st calendar day after the date
that a complete declaration was filed
with the appropriate Reserve Bank, un-
less the Board notifies the savings and
loan holding company prior to that
time that the election is ineffective.

(2) Earlier notification that an election
is effective. The Board or the appro-
priate Reserve Bank may notify a sav-
ings and loan holding company that its
election to be treated as a financial
holding company is effective prior to
the 31st day after the date that a com-
plete declaration was filed with the ap-
propriate Reserve Bank. Such a notifi-
cation must be in writing.

(8) Special effective date rules for the
OTS transfer date—(i) Deadline for filing
declaration. For savings and loan hold-
ing companies that meet the require-
ments of §238.63 and that are engaged
in financial holding company activities
pursuant to existing authority as of
July 21, 2011, an election under para-
graph (a) must be filed with the appro-
priate Reserve Bank by December 31,
2011. The election must be accompanied
by a description of the financial hold-
ing company activities conducted by
the savings and loan holding company.

(i1) Effective date of election. An elec-
tion filed under paragraph (e)(3)(i) of
this section is effective on the 61st cal-
endar day after the date that a com-
plete declaration was filed with the ap-
propriate Reserve Bank, unless the
Board notifies the savings and loan
holding company prior to that time
that the election is ineffective.

(iii) Earlier notification that an election
is effective. The Board or the appro-
priate Reserve Bank may notify a sav-
ings and loan holding company that its
election under paragraph (e)(3)(i) of
this section to be treated as a financial
holding company is effective prior to
the 61st day after the date that a com-
plete declaration was filed with the ap-
propriate Reserve Bank. Such notifica-
tion must be in writing.
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(iv) Filings by savings and loan holding
companies that do not meet requirements.
(A) For savings and loan holding com-
panies that are engaged in financial
holding company activities as of July
21, 2011 but do not meet the require-
ments of §238.63, a declaration must be
filed with the appropriate Reserve
Bank by December 31, 2011, specifying:

(I) The name and head office address
of the savings and loan holding com-
pany and of each despoitory institution
controlled by the savings and loan
holding company;

(2) The financial holding company ac-
tivities that the savings and loan hold-
ing company is engaged in;

(3) The requirements of §238.63 that
the savings and loan holding company
does not meet; and

(4) A description of how the savings
and loan holding company will achieve
compliance with §238.63 prior to June
30, 2012.

(B) A savings and loan holding com-
pany covered by this subparagraph will
be subject to:

(I) The notice, remediation agree-
ment, divestiture, and any other re-
quirements described in §225.83 of this
chapter; or

(2) The activities limitations and any
other requirements described in §225.84
of this chapter, depending on which re-
quirements of §238.63 the savings and
loan holding company does not meet.

(f) Requests to be treated as a financial
holding company submitted as part of an
application to become a savings and loan
holding company. A company that is not
a savings and loan holding company
and has applied for the Board’s ap-
proval to become a savings and loan
holding company under section 10(e) of
the HOLA (12 U.S.C. 1467a(e)) may as
part of that application submit a re-
quest to be treated as a financial hold-
ing company. Such requests shall be
made and reviewed by the Board as de-
scribed in §225.82(f) of this chapter.

(g) Board’s authority to exercise super-
visory authority over a savings and loan
holding company treated as a financial
holding company. An effective election
to be treated as a financial holding
company does not in any way limit the
Board’s statutory authority under the
HOLA, the Federal Deposit Insurance
Act, or any other relevant Federal
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statute to take appropriate action, in-
cluding imposing supervisory limita-
tions, restrictions, or prohibitions on
the activities and acquisitions of a sav-
ings and loan holding company that
has elected to be treated as a financial
holding company, or enforcing compli-
ance with applicable law.

§238.66 Ongoing requirements.

(a) In general. A savings and loan
holding company with an effective
election to be treated as a financial
holding company is subject to the same
requirements applicable to a financial
holding company, under sections 4(1)
and 4(m) of the Bank Holding Company
Act and section 804(c) of the Commu-
nity Reinvestment Act of 1977 (12
U.S.C. 2903(c)) as if the savings and
loan holding company was a bank hold-
ing company.

(b) Consequences of failing to continue
to meet applicable capital and manage-
ment requirements. A savings and loan
holding company with an effective
election to be treated as a financial
holding company that fails to meet ap-
plicable capital and management re-
quirements at §238.63 is subject to the
notice, remediation agreement, divesti-
ture, and any other requirements de-
scribed in §225.83 of this chapter.

(c) Consequences of failing to continue
to maintain a satisfactory or better rating
under the Community Reinvestment Act
at all insured depository institution sub-
sidiaries. A savings and loan holding
company with an effective election to
be treated as a financial holding com-
pany that fails to maintain a satisfac-
tory or better rating under the Com-
munity Reinvestment Act at all in-
sured deposit institution subsidiaries is
subject to the activities limitations
and any other requirements described
in §225.84 of this chapter.

(d) Notice and approval requirements
for conducting financial holding company
activities; permissible activities. A savings
and loan holding company with an ef-
fective election to be treated as a fi-
nancial holding company may conduct
the activities listed in §225.86 of this
chapter subject to the notice, approval,
and any other requirements described
in §§225.85 through 225.89 of this chap-
ter.
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Subpart H—Notice of Change of
Director or Senior Executive
Officer

§238.71 Purpose.

This subpart implements 12 U.S.C.
1831i, which requires certain savings
and loan holding companies to notify
the Board before appointing or employ-
ing directors and senior executive offi-
cers.

§238.72 Definitions.

The following definitions apply to
this subpart:

(a) Director means an individual who
serves on the board of directors of a
savings and loan holding company.
This term does not include an advisory
director who:

(1) Is not elected by the shareholders;

(2) Is not authorized to vote on any
matters before the board of directors or
any committee of the board of direc-
tors;

(3) Provides only general policy ad-
vice to the board of directors or any
committee of the board of directors;
and

(4) Has not been identified by the
Board or Reserve Bank in writing as an
individual who performs the functions
of a director, or who exercises signifi-
cant influence over, or participates in,
major policymaking decisions of the
board of directors.

(b) Senior executive officer means an
individual who holds the title or per-
forms the function of one or more of
the following positions (without regard
to title, salary, or compensation):
president, chief executive officer, chief
operating officer, chief financial offi-
cer, chief lending officer, or chief in-
vestment officer. Senior executive officer
also includes any other person identi-
fied by the Board or Reserve Bank in
writing as an individual who exercises
significant influence over, or partici-
pates in, major policymaking deci-
sions, whether or not hired as an em-
ployee.

(c) Troubled condition means:

(1) A savings and loan holding com-
pany that has an unsatisfactory rating
under the applicable holding company
rating system, or that is informed in
writing by the Board or Reserve Bank
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that it has an adverse effect on its sub-
sidiary savings association.

(2) A savings and loan holding com-
pany that is subject to a capital direc-
tive, a cease-and-desist order, a con-
sent order, a formal written agree-
ment, or a prompt corrective action di-
rective relating to the safety and
soundness or financial viability of the
savings association, unless otherwise
informed in writing by the Board or
Reserve Bank; or

(3) A savings and loan holding com-
pany that is informed in writing by the
Board or Reserve Bank that it is in
troubled condition based on informa-
tion available to the Board or Reserve
Bank.

§238.73 Prior notice requirements.

(a) Savings and loan holding company.
Except as provided under §238.78, a sav-
ings and loan holding company must
give the Board 30 days’ written notice,
as specified in §238.74, before adding or
replacing any member of its board of
directors, employing any person as a
senior executive officer, or changing
the responsibilities of any senior exec-
utive officer so that the person would
assume a different senior executive po-
sition if the savings and loan holding
company is in troubled condition.

(b) Notice by individual. An individual
seeking election to the board of direc-
tors of a savings and loan holding com-
pany described in paragraph (a) of this
section that has not been nominated by
management, must either provide the
prior notice required under paragraph
(a) of this section or follow the process
under §238.78(b).

§238.74 Filing and processing proce-
dures.

(a) Filing notice—(1) Content. The no-
tice required in §238.73 shall be filed
with the appropriate Reserve Bank and
shall contain:

(i) The information required by para-
graph 6(A) of the Change in Bank Con-
trol Act (12 U.S.C. 1817(j)(6)(A)) as may
be prescribed in the designated Board
form;

(ii) Additional information con-
sistent with the Federal Financial In-
stitutions Examination Council’s Joint
Statement of Guidelines on Conducting
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Background Checks and Change in Con-
trol Investigations, as set forth in the
designated Board form; and

(iii) Such other information as may
be required by the Board or Reserve
Bank.

(2) Modification. The Reserve Bank
may modify or accept other informa-
tion in place of the requirements of
this section for a notice filed under
this subpart.

(3) Acceptance and processing of notice.
The 30-day notice period specified in
section 238.73 shall begin on the date
all information required to be sub-
mitted by the notificant pursuant to
this section is received by the appro-
priate Reserve Bank. The Reserve
Bank shall notify the savings and loan
holding company or individual submit-
ting the notice of the date on which all
required information is received and
the notice is accepted for processing,
and of the date on which the 30-day no-
tice period will expire. The Board or
Reserve Bank may extend the 30-day
notice period for an additional period
of not more than 60 days by notifying
the savings and loan holding company
or individual filing the notice that the
period has been extended and stating
the reason for not processing the no-
tice within the 30-day notice period.

(b) [Reserved]

§238.75 Standards for review.

(a) Notice of disapproval. The Board or
Reserve Bank will disapprove a notice
if, pursuant to the standard set forth in
12 U.S.C. 183li(e), the Board or Reserve
Bank finds that the competence, expe-
rience, character, or integrity of the
proposed individual indicates that it
would not be in the best interests of
the depositors of the savings and loan
holding company or of the public to
permit the individual to be employed
by, or associated with, the savings and
loan holding company. If the Board or
Reserve Bank disapproves a notice, it
will issue a written notice that ex-
plains why the Board or Reserve Bank
disapproved the notice. The Board or
Reserve Bank will send the notice to
the savings and loan holding company
and the individual.

(b) Appeal of a notice of disapproval.
(1) A disapproved individual or a regu-
lated institution that has submitted a

§238.76

notice that is disapproved under this
section may appeal the disapproval to
the Board within 15 days of the effec-
tive date of the notice of disapproval.
An appeal shall be in writing and ex-
plain the reasons for the appeal and in-
clude all facts, documents, and argu-
ments that the appealing party wishes
to be considered in the appeal, and
state whether the appealing party is
requesting an informal hearing.

(2) Written notice of the final deci-
sion of the Board shall be sent to the
appealing party within 60 days of the
receipt of an appeal, unless the appeal-
ing party’s request for an informal
hearing is granted.

(3) The disapproved individual may
not serve as a director or senior execu-
tive officer of the state member bank
or bank holding company while the ap-
peal is pending.

(c) Informal hearing. (1) An individual
or regulated institution whose notice
under this section has been disapproved
may request an informal hearing on
the notice. A request for an informal
hearing shall be in writing and shall be
submitted within 15 days of a notice of
disapproval. The Board may, in its sole
discretion, order an informal hearing if
the Board finds that oral argument is
appropriate or necessary to resolve dis-
putes regarding material issues of fact.

(2) An informal hearing shall be held
within 30 days of a request, if granted,
unless the requesting party agrees to a
later date.

(3) Written notice of the final deci-
sion of the Board shall be given to the
individual and the regulated institu-
tion within 60 days of the conclusion of
any informal hearing ordered by the
Board, unless the requesting party
agrees to a later date.

§238.76 Waiting period.

(a) At expiration of period. A proposed
director or senior executive officer
may begin service at the end of the 30-
day period and any extension as pro-
vided under §238.74 unless the Board or
Reserve Bank notifies you that it has
disapproved the notice before the end
of the period.

(b) Prior to expiration of period. A pro-
posed director or senior executive offi-
cer may begin service before the end of
the 30-day period and any extension as
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provided under section 238.74 of this
section, if the Board or the Reserve
Bank notifies in writing the savings
and loan holding company or indi-
vidual submitting the notice of the
Board’s or Reserve Bank’s intention
not to disapprove the notice.

§238.77 Waiver of prior notice require-
ment.

(a) Waiver request. An individual may
serve as a director or senior executive
officer before filing a notice under this
subpart if the Board or Reserve Bank
finds that:

(1) Delay would threaten the safety
or soundness of the savings and loan
holding company;

(2) Delay would not be in the public
interest; or

3) Other extraordinary cir-
cumstances exist that justify waiver of
prior notice.

(b) Automatic waiver. An individual
may serve as a director upon election
to the board of directors before filing a
notice under this subpart, if the indi-
vidual:

(1) Is not proposed by the manage-
ment of the savings and loan holding
company;

(2) Is elected as a new member of the
board of directors at a meeting of the
savings and loan holding company; and

(3) Provides to the appropriate Re-
serve Bank all the information re-
quired in §238.74 within two (2) business
days after the individual’s election.

(c) Subsequent Board or Reserve Bank
action. The Board or Reserve Bank may
disapprove a notice within 30 days after
the Board or Reserve Bank issues a
waiver under paragraph (a) of this sec-
tion or within 30 days after the elec-
tion of an individual who has filed a
notice and is serving pursuant to an
automatic waiver under paragraph (b)
of this section.

Subpart |—Prohibited Service at
Savings and Loan Holding
Companies

§238.81 Purpose.

This subpart implements section
19(e)(1) of the Federal Deposit Insur-
ance Act (FDIA), which prohibits per-
sons who have been convicted of cer-
tain criminal offenses or who have
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agreed to enter into a pre-trial diver-
sion or similar program in connection
with a prosecution for such criminal
offenses from occupying various posi-
tions with a savings and loan holding
company. This part also implements
section 19(e)(2) of the FDIA, which per-
mits the Board to provide exemptions,
by regulation or order, from the appli-
cation of the prohibition. This subpart
provides an exemption for savings and
loan holding company employees whose
activities and responsibilities are lim-
ited solely to agriculture, forestry, re-
tail merchandising, manufacturing, or
public utilities operations, and a tem-
porary exemption for certain persons
who held positions with respect to a
savings and loan holding company as of
October 13, 2006. The subpart also de-
scribes procedures for applying to the
Board for an exemption.

§238.82 Definitions.

The following definitions apply to
this subpart:

(a) Institution-affiliated party is de-
fined at 12 U.S.C. 1813(u), except that
the phrase ‘‘savings and loan holding
company’’ is substituted for ‘‘insured
depository institution’ each place that
it appears in that definition.

(b) Enforcement Counsel means any in-
dividual who files a notice of appear-
ance to serve as counsel on behalf of
the Board in the proceeding.

(c) Person means an individual and
does not include a corporation, firm or
other business entity.

(d) Savings and loan holding company
is defined at §238.2(m), but excludes a
subsidiary of a savings and loan hold-
ing company that is not itself a savings
and loan holding company.

§238.83 Prohibited actions.

(a) Person. If a person was convicted
of a criminal offense described in
§238.84, or agreed to enter into a pre-
trial diversion or similar program in
connection with a prosecution for such
a criminal offense, he or she may not:

(1) Become, or continue as, an insti-
tution-affiliated party with respect to
any savings and loan holding company.

(2) Own or control, directly or indi-
rectly, any savings and loan holding
company. A person will own or control
a savings and loan holding company if
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he or she owns or controls that com-
pany under subpart D of this part.

(3) Otherwise participate, directly or
indirectly, in the conduct of the affairs
of any savings and loan holding com-
pany.

(b) Savings and loan holding company.
A savings and loan holding company
may not permit any person described
in paragraph (a) of this section to en-
gage in any conduct or to continue any
relationship prohibited under that
paragraph.

§238.84 Covered convictions or agree-
ments to enter into pre-trial diver-
sions or similar programs.

(a) Covered convictions and agreements.
Except as described in §238.85, this sub-
part covers:

(1) Any conviction of a criminal of-
fense involving dishonesty, breach of
trust, or money laundering. Convic-
tions do not cover arrests, pending
cases not brought to trial, acquittals,
convictions reversed on appeal, par-
doned convictions, or expunged convic-
tions.

(2) Any agreement to enter into a
pretrial diversion or similar program
in connection with a prosecution for a
criminal offense involving dishonesty,
breach of trust or money laundering. A
pretrial diversion or similar program is
a program involving a suspension or
eventual dismissal of charges or of a
criminal prosecution based upon an
agreement for treatment, rehabilita-
tion, restitution, or other non-criminal
or non-punitive alternative.

(b) Dishonesty or breach of trust. A de-
termination whether a criminal offense
involves dishonesty or breach of trust
is based on the statutory elements of
the crime.

(1) “Dishonesty’” means directly or
indirectly to cheat or defraud, to cheat
or defraud for monetary gain or its
equivalent, or to wrongfully take prop-
erty belonging to another in violation
of any criminal statute. Dishonesty in-
cludes acts involving a want of integ-
rity, lack of probity, or a disposition to
distort, cheat, or act deceitfully or
fraudulently, and may include crimes
which federal, state or local laws de-
fine as dishonest.

(2) “Breach of trust’” means a wrong-
ful act, use, misappropriation, or omis-

§238.86

sion with respect to any property or
fund which has been committed to a
person in a fiduciary or official capac-
ity, or the misuse of one’s official or fi-
duciary position to engage in a wrong-
ful act, use, misappropriation, or omis-
sion.

§238.85 Adjudications and offenses not
covered.

(a) Youthful offender or juvenile delin-
quent. This subpart does not cover any
adjudication by a court against a per-
son as:

(1) A youthful offender under any
youthful offender law; or

(2) A juvenile delinquent by a court
with jurisdiction over minors as de-
fined by state law.

(b) De minimis criminal offense. This
subpart does not cover de minimis
criminal offenses. A criminal offense is
de minimis if:

(1) The person has only one convic-
tion or pretrial diversion or similar
program of record;

(2) The offense was punishable by im-
prisonment for a term of less than one
year, a fine of less than $1,000, or both,
and the person did not serve time in
jail.

(3) The conviction or program was
entered at least five years before the
date the person first held a position de-
scribed in §238.83(a); and

(4) The offense did not involve an in-
sured depository institution, insured
credit union, or other banking organi-
zation (including a savings and loan
holding company, bank holding com-
pany, or financial holding company).

(5) The person must disclose the con-
viction or pretrial diversion or similar
program to all insured depository insti-
tutions and other banking organiza-
tions the affairs of which he or she par-
ticipates.

(6) The person must be covered by a
fidelity bond to the same extent as oth-
ers in similar positions with the sav-
ings and loan holding company.

§238.86 Exemptions.

(a) Employees. An employee of a sav-
ings and loan holding company is ex-
empt from the prohibition in §238.83, if
all of the following conditions are met:
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(1) The employee’s responsibilities
and activities are limited solely to ag-
riculture, forestry, retail merchan-
dising, manufacturing, or public utili-
ties operations.

(2) The savings and loan holding com-
pany maintains a list of all policy-
making positions and reviews this list
annually.

(3) The employee’s position does not
appear on the savings and loan holding
company’s list of policymaking posi-
tions, and the employee does not, in
fact, exercise any policymaking func-
tion with the savings and loan holding
company.

(4) The employee:

(i) Is not an institution-affiliated
party of the savings and loan holding
company other than by virtue of the
employment described in paragraph (a)
of this section.

(ii) Does not own or control, directly
or indirectly, the savings and loan
holding company; and

(iii) Does not participate, directly or
indirectly, in the conduct of the affairs
of the savings and loan holding com-
pany.

(b) Temporary exemption. (1) Any pro-
hibited person who was an institution
affiliated party with respect to a sav-
ings and loan holding company, who
owned or controlled, directly or indi-
rectly a savings and loan holding com-
pany, or who otherwise participated di-
rectly or indirectly in the conduct of
the affairs of a savings and loan hold-
ing company on October 13, 2006, may
continue to hold the position with the
savings and loan holding company.

(2) This exemption expires on Decem-
ber 31, 2012, unless the savings and loan
holding company or the person files an
application seeking a case-by-case ex-
emption for the person under §238.87 by
that date. If the savings and loan hold-
ing company or the person files such an
application, the temporary exemption
expires on:

(i) The date of issuance of a Board ap-
proval of the application under
§238.89(a);

(ii) The expiration of the 20-day pe-
riod for filing a request for hearing
under §238.90(a) provided there is no
timely request for hearing following
the issuance by the Board of a denial of
the application under that section;
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(iii) The date that the Board denies a
timely request for hearing under
§238.90(b) following the issuance of a
Board denial of the application under
§238.89(b);

(iv) The date that the Board issues a
decision under §238.90(d); or

(v) The date an applicant withdraws
the application.

§238.87

(a) Who may file. (1) A savings and
loan holding company or a person who
was convicted of a criminal offense de-
scribed in §238.84 or who has agreed to
enter into a pre-trial diversion or simi-
lar program in connection with a pros-
ecution for such a criminal offense
may file an application with the Board
seeking an exemption from the prohibi-
tions in this subpart.

(2) A savings and loan holding com-
pany or a person may seek an exemp-
tion only for a designated position (or
positions) with respect to a named sav-
ings and loan holding company.

(3) A savings and loan holding com-
pany or a person may not file an appli-
cation less than one year after the lat-
ter of the date of a denial of the same
exemption under §238.89(b), §238.90(a)
or §238.90(d).

(b) Prohibition pending Board action.
Unless a savings and loan holding com-
pany or a person is exempt under
§238.86(b), the prohibitions in §238.83
continue to apply pending Board action
on the application.

Filing procedures.

§238.88 Factors for review.

(a) Board review. (1) In determining
whether to approve an exemption ap-
plication filed under §238.87, the Board
will consider the extent to which the
position that is the subject of the ap-
plication enables a person to:

(i) Participate in the major policy-
making functions of the savings and
loan holding company; or

(ii) Threaten the safety and sound-
ness of any insured depository institu-
tion that is controlled by the savings
and loan holding company, the inter-
ests of its depositors, or the public con-
fidence in the insured depository insti-
tution.

(2) The Board will also consider
whether the applicant has dem-
onstrated the person’s fitness to hold
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the described position. Some positions
may be approved without an extensive
review of a person’s fitness because the
position does not enable a person to
take the actions described in paragraph
(a)(1) of this section.

(b) Factors. In making the determina-
tions under paragraph (a) of this sec-
tion, the Board will consider the fol-
lowing factors:

(1) The position;

(2) The amount of influence and con-
trol a person holding the position will
be able to exercise over the affairs and
operations of the savings and loan
holding company and the insured de-
pository institution;

(3) The ability of the management of
the savings and loan holding company
to supervise and control the activities
of a person holding the position;

(4) The level of ownership that the
person will have at the savings and
loan holding company;

(6) The specific nature and cir-
cumstances of the criminal offense.
The question whether a person who was
convicted of a crime or who agreed to
enter into a pretrial diversion or simi-
lar program for a crime was guilty of
that crime is not relevant;

(6) Evidence of rehabilitation; and

(7) Any other relevant factor.

§238.89 Board action.

(a) Approval. The Board will notify an
applicant if an application under this
subpart is approved. An approval by
the Board may include such conditions
as the Board determines to be appro-
priate.

(b) Denial. If Board denies an applica-
tion, the Board will notify an applicant
promptly.

§238.90 Hearings.

(a) Hearing requests. Within 20 days of
the date of issuance of a denial of an
application filed under this subpart, a
savings and loan holding company or a
person whose application the Board has
denied may file a written request dem-
onstrating good cause for a hearing on
the denial.

(b) Board review of hearing request.
The Board will review the hearing re-
quest to determine if the savings and
loan holding company or person has
demonstrated good cause for a hearing

§238.90

on the application. Within 30 days after
the filing of a timely request for a
hearing, the Board will notify the sav-
ings and loan holding company or per-
son in writing of its decision to grant
or deny the hearing request. If the
Board grants the request for a hearing,
it will order a hearing to be com-
menced within 60 days of the issuance
of the notification. Upon the request of
a party, the Board may at its discre-
tion order a later hearing date.

(c) Hearing procedures. The following
procedures apply to hearings under this
subpart.

(1) The hearing shall be held in Wash-
ington, DC, or at another designated
place, before a presiding officer des-
ignated by the Board.

(2) An applicant may elect in writing
to have the matter determined on the
basis of written submissions, rather
than an oral hearing.

(3) The parties to the hearing are En-
forcement Counsel and the applicant.

(4) The provisions of §§263.2, 263.4,
263.6 through 263.12, and 263.16 of this
chapter apply to the hearing.

(5) Discovery is not permitted.

(6) A party may introduce relevant
and material documents and make oral
argument at the hearing.

(7) At the discretion of the presiding
officer, witnesses may be presented
within specified time limits, provided
that a list of witnesses is furnished to
the presiding officer and to all other
parties prior to the hearing. Witnesses
must be sworn, unless otherwise di-
rected by the presiding officer. The pre-
siding officer may ask questions of any
witness. Each party may cross-examine
any witness presented by the opposing
party. The Board will furnish a tran-
script of the proceedings upon an appli-
cant’s request and upon the payment of
the costs of the transcript.

(8) The presiding officer has the
power to administer oaths and affirma-
tions, to take or cause to be taken
depositions of unavailable witnesses,
and to issue, revoke, quash, or modify
subpoenas and subpoenas duces tecum.
If the presentation of witnesses is per-
mitted, the presiding officer may re-
quire the attendance of witnesses from
any state, territory, or other place sub-
ject to the jurisdiction of the United
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States at any location where the pro-
ceeding is being conducted. Witness
fees are paid in accordance with sec-
tion 263.14 of this chapter.

(9) Upon the request of a party, the
record will remain open for five busi-
ness days following the hearing for ad-
ditional submissions to the record.

(10) Enforcement Counsel has the
burden of proving a prima facie case
that a person is prohibited from a posi-
tion under section 19(e) of the FDIA.
The applicant has the burden of proof
on all other matters.

(11) The presiding officer must make
recommendations to the Board, where
possible, within 20 days after the last
day for the parties to submit additions
to the record.

(12) The presiding officer must for-
ward his or her recommendation to the
Board who shall promptly certify the
entire record, including the presiding
officer’s recommendations. The Board’s
certification will close the record.

(d) Decision. After the certification of
the record, the Board will notify the
parties of its decision by issuing an
order approving or denying the applica-
tion.

(1) An approval order will require fi-
delity bond coverage for the position to
the same extent as similar positions
with the savings and loan holding com-
pany. The approval order may include
such other conditions as may be appro-
priate.

(2) A denial order will include a sum-
mary of the relevant factors under
§238.88(b).

Subpart J—Management Official
Interlocks

§238.91 Authority, purpose, and scope.

(a) Authority. This subpart is issued
under the provisions of the Depository
Institution Management Interlocks
Act (Interlocks Act) (12 U.S.C. 3201 et
seq.), as amended.

(b) Purpose. The purpose of the Inter-
locks Act and this subpart is to foster
competition by generally prohibiting a
management official from serving two
nonaffiliated depository organizations
in situations where the management
interlock likely would have an anti-
competitive effect.
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(c) Scope. This subpart applies to
management officials of savings and
loan holding companies, and their af-
filiates.

§238.92 Definitions.

For purposes of this subpart, the fol-
lowing definitions apply:

(a) Affiliate. (1) The term affiliate has
the meaning given in section 202 of the
Interlocks Act (12 U.S.C. 3201). For pur-
poses of that section 202, shares held by
an individual include shares held by
members of his or her immediate fam-
ily. “Immediate family’’ means spouse,
mother, father, child, grandchild, sis-
ter, brother, or any of their spouses,
whether or not any of their shares are
held in trust.

(2) For purposes of section 202(3)(B) of
the Interlocks Act (12 U.S.C.
3201(3)(B)), an affiliate relationship in-
volving a savings and loan holding
company based on common ownership
does not exist if the Board determines,
after giving the affected persons the
opportunity to respond, that the as-
serted affiliation was established in
order to avoid the prohibitions of the
Interlocks Act and does not represent a
true commonality of interest between
the depository organizations. In mak-
ing this determination, the Board con-
siders, among other things, whether a
person, including members of his or her
immediate family, whose shares are
necessary to constitute the group owns
a nominal percentage of the shares of
one of the organizations and the per-
centage 1is substantially dispropor-
tionate to that person’s ownership of
shares in the other organization.

(b) Area median income means:

(1) The median family income for the
metropolitan statistical area (MSA), if
a depository organization is located in
an MSA; or

(2) The statewide nonmetropolitan
median family income, if a depository
organization is located outside an
MSA.

(c) Community means a city, town, or
village, and contiguous or adjacent cit-
ies, towns, or villages.

(d) Contiguous or adjacent cities, towns,
or villages means cities, towns, or vil-
lages whose borders touch each other
or whose borders are within 10 road
miles of each other at their closest
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points. The property line of an office
located in an unincorporated city,
town, or village is the boundary line of
that city, town, or village for the pur-
pose of this definition.

(e) Depository holding company means
a bank holding company or a savings
and loan holding company (as more
fully defined in section 202 of the Inter-
locks Act (12 U.S.C. 3201)) having its
principal office located in the United
States.

(f) Depository institution means a com-
mercial bank (including a private
bank), a savings bank, a trust com-
pany, a savings and loan association, a
building and loan association, a home-
stead association, a cooperative bank,
an industrial bank, or a credit union,
chartered under the laws of the United
States and having a principal office lo-
cated in the United States. Addition-
ally, a United States office, including a
branch or agency, of a foreign commer-
cial bank is a depository institution.

(g) Depository institution affiliate
means a depository institution that is
an affiliate of a depository organiza-
tion.

(h) Depository organization means a
depository institution or a depository
holding company.

(i) Low- and moderate-income areas
means census tracts (or, if an area is
not in a census tract, block numbering
areas delineated by the United States
Bureau of the Census) where the me-
dian family income is less than 100 per-
cent of the area median income.

(j) Management official. (1) The term
management official means:

(i) A director;

(ii) An advisory or honorary director
of a depository institution with total
assets of $100 million or more;

(iii) A senior executive officer as that
term is defined in §225.71(c) of this
chapter;

(iv) A branch manager;

(v) A trustee of a depository organi-
zation under the control of trustees;
and

(vi) Any person who has a representa-
tive or nominee serving in any of the
capacities in this paragraph (j)(1).

(2) The term management official does
not include:

(i) A person whose management func-
tions relate exclusively to the business
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of retail merchandising or manufac-
turing;

(ii) A person whose management
functions relate principally to the busi-
ness outside the United States of a for-
eign commercial bank; or

(iii) A person described in the pro-
visos of section 202(4) of the Interlocks
Act (12 U.S.C. 3201(4)) (referring to an
officer of a State-chartered savings
bank, cooperative bank, or trust com-
pany that neither makes real estate
mortgage loans nor accepts savings).

(k) Office means a principal or branch
office of a depository institution lo-
cated in the United States. Office does
not include a representative office of a
foreign commercial bank, an electronic
terminal, or a loan production office.

(1) Person means a natural person,
corporation, or other business entity.

(m) Relevant metropolitan statistical
area (RMSA) means an MSA, a primary
MSA, or a consolidated MSA that is
not comprised of designated Primary
MSAs to the extent that these terms
are defined and applied by the Office of
Management and Budget.

(n) Representative or nominee means a
natural person who serves as a manage-
ment official and has an obligation to
act on behalf of another person with re-
spect to management responsibilities.
The Board will find that a person has
an obligation to act on behalf of an-
other person only if the first person
has an agreement, express or implied,
to act on behalf of the second person
with respect to management respon-
sibilities. The Board will determine,
after giving the affected persons an op-
portunity to respond, whether a person
is a representative or nominee.

(0) Savings association means:

(1) Any Federal savings association
(as defined in section 3(b)(2) of the Fed-
eral Deposit Insurance Act (12 U.S.C.
1813(b)(2)));

(2) Any state savings association (as
defined in section 3(b)(3) of the Federal
Deposit Insurance Act (12 TU.S.C.
1813(b)(3))) the deposits of which are in-
sured by the Federal Deposit Insurance
Corporation; and

(3) Any corporation (other than a
bank as defined in section 3(a)(1) of the
Federal Deposit Insurance Act (12
U.S.C. 1813(a)(1))) the deposits of which
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are insured by the Federal Deposit In-
surance Corporation, that the Board of
Directors of the Federal Deposit Insur-
ance Corporation and the Comptroller
of the Currency jointly determine to be
operating in substantially the same
manner as a savings association.

(p) Total assets. (1) The term total as-
sets means assets measured on a con-
solidated basis and reported in the
most recent fiscal year-end Consoli-
dated Report of Condition and Income.

(2) The term total assets does not in-
clude:

(i) Assets of a diversified savings and
loan holding company as defined by
section 10(a)(1)(F') of the Home Owners’
Loan Act (12 TU.S.C. 1467a(a)Q)(F))
other than the assets of its depository
institution affiliate;

(ii) Assets of a bank holding company
that is exempt from the prohibitions of
section 4 of the Bank Holding Company
Act of 1956 pursuant to an order issued
under section 4(d) of that Act (12 U.S.C.
1843(d)) other than the assets of its de-
pository institution affiliate; or

(iii) Assets of offices of a foreign
commercial bank other than the assets
of its United States branch or agency.

(a) United States means the United
States of America, any State or terri-
tory of the United States of America,
the District of Columbia, Puerto Rico,
Guam, American Samoa, and the Vir-
gin Islands.

§238.93 Prohibitions.

(a) Community. A management offi-
cial of a depository organization may
not serve at the same time as a man-
agement official of an unaffiliated de-
pository organization if the depository
organizations in question (or a deposi-
tory institution affiliate thereof) have
offices in the same community.

(b) RMSA. A management official of a
depository organization may not serve
at the same time as a management of-
ficial of an unaffiliated depository or-
ganization if the depository organiza-
tions in question (or a depository insti-
tution affiliate thereof) have offices in
the same RMSA and each depository
organization has total assets of $50 mil-
lion or more.

(c) Major assets. A management offi-
cial of a depository organization with
total assets exceeding $2.5 billion (or
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any affiliate of such an organization)
may not serve at the same time as a
management official of an unaffiliated
depository organization with total as-
sets exceeding $1.5 billion (or any affil-
iate of such an organization), regard-
less of the location of the two deposi-
tory organizations. The Board will ad-
just these thresholds, as necessary,
based on the year-to-year change in the
average of the Consumer Price Index
for the Urban Wage Earners and Cler-
ical Workers, not seasonally adjusted,
with rounding to the nearest $100 mil-
lion. The Board will announce the re-
vised thresholds by publishing a final
rule without notice and comment in
the FEDERAL REGISTER.

§238.94 Interlocking relationships per-
mitted by statute.

The prohibitions of §238.93 do not
apply in the case of any one or more of
the following organizations or to a sub-
sidiary thereof:

(a) A depository organization that
has been placed formally in liquida-
tion, or which is in the hands of a re-
ceiver, conservator, or other official
exercising a similar function;

(b) A corporation operating under
section 25 or section 25A of the Federal
Reserve Act (12 U.S.C. 601 et seq. and 12
U.S.C. 611 et seq., respectively) (Edge
Corporations and Agreement Corpora-
tions);

(c) A credit union being served by a
management official of another credit
union;

(d) A depository organization that
does not do business within the United
States except as an incident to its ac-
tivities outside the United States;

(e) A State-chartered savings and
loan guaranty corporation;

(f) A Federal Home Loan Bank or any
other bank organized solely to serve
depository institutions (a bankers’
bank) or solely for the purpose of pro-
viding securities clearing services and
services related thereto for depository
institutions and securities companies;

(g) A depository organization that is
closed or is in danger of closing as de-
termined by the appropriate Federal
depository institutions regulatory
agency and is acquired by another de-
pository organization. This exemption
lasts for five years, beginning on the
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date the depository organization is ac-
quired;

(h)(1) A diversified savings and loan
holding company (as defined in section
10(a)(1)(F) of the Home Owners’ Loan
Act (12 U.S.C. 1467a(a)(1)(F)) with re-
spect to the service of a director of
such company who also is a director of
an unaffiliated depository organization
if:

(i) Both the diversified savings and
loan holding company and the unaffili-
ated depository organization notify
their appropriate Federal depository
institutions regulatory agency at least
60 days before the dual service is pro-
posed to begin; and

(ii) The appropriate regulatory agen-
cy does not disapprove the dual service
before the end of the 60-day period.

(2) The Board may disapprove a no-
tice of proposed service if it finds that:

(i) The service cannot be structured
or limited so as to preclude an anti-
competitive effect in financial services
in any part of the United States;

(ii) The service would lead to sub-
stantial conflicts of interest or unsafe
or unsound practices; or

(iii) The notificant failed to furnish
all the information required by the
Board.

(3) The Board may require that any
interlock permitted under this para-
graph (h) be terminated if a change in
circumstances occurs with respect to
one of the interlocked depository orga-
nizations that would have provided a
basis for disapproval of the interlock
during the notice period; and

(i) Any savings association or any
savings and loan holding company (as
defined in section 10(a)(1)(D) of the
Home Owners’ Loan Act) which has
issued stock in connection with a
qualified stock issuance pursuant to
section 10(q) of such Act, except that
this paragraph (i) shall apply only with
regard to service by a single manage-
ment official of such savings associa-
tion or holding company, or any sub-
sidiary of such savings association or
holding company, by a single manage-
ment official of the savings and loan
holding company which purchased the
stock issued in connection with such
qualified stock issuance, and shall
apply only when the Board has deter-
mined that such service is consistent

§238.96

with the purposes of the Interlocks Act
and the Home Owners’ Loan Act.

§238.95 Small market share exemp-
tion.

(a) Eremption. A management inter-
lock that is prohibited by §238.93 is per-
missible, if:

(1) The interlock is not prohibited by
§238.93(c); and

(2) The depository organizations (and
their depository institution affiliates)
hold, in the aggregate, no more than 20
percent of the deposits in each RMSA
or community in which both deposi-
tory organizations (or their depository
institution affiliates) have offices. The
amount of deposits shall be determined
by reference to the most recent annual
Summary of Deposits published by the
FDIC for the RMSA or community.

(b) Confirmation and records. Each de-
pository organization must maintain
records sufficient to support its deter-
mination of eligibility for the exemp-
tion under paragraph (a) of this sec-
tion, and must reconfirm that deter-
mination on an annual basis.

§238.96 General exemption.

(a) Erxemption. The Board may by
agency order exempt an interlock from
the prohibitions in §238.93 if the Board
finds that the interlock would not re-
sult in a monopoly or substantial less-
ening of competition and would not
present safety and soundness concerns.
A depository organization may apply
to the Board for an exemption.

(b) Presumptions. In reviewing an ap-
plication for an exemption under this
section, the Board will apply a rebutta-
ble presumption that an interlock will
not result in a monopoly or substantial
lessening of competition if the deposi-
tory organization seeking to add a
management official:

(1) Primarily serves low- and mod-
erate-income areas;

(2) Is controlled or managed by per-
sons who are members of a minority
group, or women;

(3) Is a depository institution that
has been chartered for less than two
years; or

(4) Is deemed to be in ‘“‘troubled con-
dition’ as defined in §238.72.
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(c) Duration. Unless a shorter expira-
tion period is provided in the Board ap-
proval, an exemption permitted by
paragraph (a) of this section may con-
tinue so long as it does not result in a
monopoly or substantial lessening of
competition, or is unsafe or unsound. If
the Board grants an interlock exemp-
tion in reliance upon a presumption
under paragraph (b) of this section, the
interlock may continue for three years,
unless otherwise provided by the Board
in writing.

§238.97 Change in circumstances.

(a) Termination. A management offi-
cial shall terminate his or her service
or apply for an exemption if a change
in circumstances causes the service to
become prohibited. A change in cir-
cumstances may include an increase in
asset size of an organization, a change
in the delineation of the RMSA or com-
munity, the establishment of an office,
an increase in the aggregate deposits of
the depository organization, or an ac-
quisition, merger, consolidation, or re-
organization of the ownership struc-
ture of a depository organization that
causes a previously permissible inter-
lock to become prohibited.

(b) Transition period. A management
official described in paragraph (a) of
this section may continue to serve the
depository organization involved in the
interlock for 15 months following the
date of the change in circumstances.
The Board may shorten this period
under appropriate circumstances.

§238.98 Enforcement.

Except as provided in this section,
the Board administers and enforces the
Interlocks Act with respect to savings
and loan holding companies and its af-
filiates, and may refer any case of a
prohibited interlocking relationship in-
volving these entities to the Attorney
General of the United States to enforce
compliance with the Interlocks Act
and this part. If an affiliate of a sav-
ings and loan holding company is sub-
ject to the primary regulation of an-
other Federal depository organization
supervisory agency, then the Board
does not administer and enforce the
Interlocks Act with respect to that af-
filiate.
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§238.99 Interlocking relationships per-
mitted pursuant to Federal Deposit
Insurance Act.

A management official or prospective
management official of a depository or-
ganization may enter into an otherwise
prohibited interlocking relationship
with another depository organization
for a period of up to 10 years if such re-
lationship is approved by the Federal
Deposit Insurance Corporation pursu-
ant to section 13(K)(1)(A)(v) of the Fed-
eral Deposit Insurance Act, as amended
(12 U.S.C. 1823(K)(1)(A)(V)).

Subpart K—Dividends by
Subsidiary Savings Associations

§238.101 Authority and purpose.

This subpart implements section 10(f)
of HOLA which requires savings asso-
ciations with holding companies to
provide the Board not less than 30 days’
notice of a proposed declaration of a
dividend. This subpart applies to all
declarations of dividends by a sub-
sidiary savings association of a savings
and loan holding company.

§238.102 Definitions.

The following definitions apply to
this subpart:

(a) Appropriate Federal banking agency
has the same meaning as in 12 U.S.C.
1813(q) and includes, with respect to
agreements entered into and conditions
imposed prior to July 21, 2011, the Of-
fice of Thrift Supervision.

(b) Dividend means:

(1) A distribution of cash or other
property to owners of a savings asso-
ciation made on account of their own-
ership, but not any dividend consisting
only of shares or rights to purchase
shares; or

(2) Any transaction that the Board
determines, by order or regulation, to
be in substance a dividend.

(c) Shares means common and pre-
ferred stock, and any options, war-
rants, or other rights for the acquisi-
tion of such stock. The term ‘‘share”
also includes convertible securities
upon their conversion into common or
preferred stock. The term does not in-
clude convertible debt securities prior
to their conversion into common or
preferred stock or other securities that
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are not equity securities at the time of
a dividend.

§238.103 Filing requirement.

(a) Filing. A subsidiary savings asso-
ciation of a savings and loan holding
company must file a notice with the
appropriate Reserve Bank on the des-
ignated form at least 30 days before the
proposed declaration of a dividend by
its board of directors.

(b) Schedules. A notice may include a
schedule proposing dividends over a
specified period, not to exceed 12
months.

§238.104 Board action and criteria for
review.

(a) Board action. (1) A subsidiary sav-
ings association of a savings and loan
holding company may declare a pro-
posed dividend after the end of a 30-day
review period commencing on the date
of submission to the Federal Reserve
System of the complete record on the
notice, unless the Board or Reserve
Bank disapproves the notice before the
end of the period.

(2) A subsidiary savings association
of a savings and loan holding company
may declare a proposed dividend before
the end of the 30-day period if the
Board or Reserve Bank notifies the ap-
plicant in writing of the Board’s or Re-
serve Bank’s intention not to dis-
approve the notice.

(b) Criteria. The Board or Reserve
Bank may disapprove a notice, in
whole or in part, if the Board or Re-
serve Bank makes any of the following
determinations.

(1) Following the dividend the sub-
sidiary savings association will be
undercapitalized, significantly under-
capitalized, or critically undercapital-
ized as set forth in applicable regula-
tions under 12 U.S.C. 18310.

(2) The proposed dividend raises safe-
ty or soundness concerns.

(3) The proposed dividend violates a
prohibition contained in any statute,
regulation, enforcement action, or
agreement between the subsidiary sav-
ings association or any savings and
loan holding company of which it is a
subsidiary and an appropriate Federal
banking agency, a condition imposed
on the subsidiary savings association
or any savings and loan holding com-
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pany of which it is a subsidiary in an
application or notice approved by an
appropriate Federal banking agency, or
any formal or informal enforcement
action involving the subsidiary savings
association or any savings and loan
holding company of which it is a sub-
sidiary. If so, the Board will determine
whether it may permit the dividend
notwithstanding the prohibition, con-
dition, or enforcement action.

Subpart L—Investigative  Pro-
ceedings and Formal Exam-
ination Proceedings

§238.111 Scope.

This part prescribes rules of practice
and procedure applicable to the con-
duct of investigative proceedings under
section 10(g)(2) of the Home Owners’
Loan Act, as amended, 12 TU.S.C.
1467a(g)(2) (‘“‘HOLA”) and to the con-
duct of formal examination pro-
ceedings with respect to savings and
loan holding companies and their affili-
ates under section 5(d)(1)(B) of the
HOLA, as amended, 12 U.Ss.C.
1464(d)(1)(B) or section 7(j)(15) of the
Federal Deposit Insurance Act, as
amended, 12 U.S.C. 1817(j)(15) (‘‘FDIA”),
section 8(n) of the FDIA, 12 U.S.C.
1818(n), or section 10(c) of the FDIA, 12
U.S.C. 1820(c). This part does not apply
to adjudicatory proceedings as to
which hearings are required by statute,
the rules for which are contained in
part 262 of this chapter.

§238.112 Definitions.

As used in this part:

(a) Investigative proceeding means an
investigation conducted under section
10(g2)(2) of the HOLA;

(b) Formal examination proceeding
means the administration of oaths and
affirmations, taking and preserving of
testimony, requiring the production of
books, papers, correspondence, memo-
randa, and all other records, the
issuance of subpoenas, and all related
activities in connection with examina-
tion of savings and loan holding com-
panies and their affiliates conducted
pursuant to section 5(d)(1)(B) of the
HOLA, section 7(j)(15) of the FDIA, sec-
tion 8(n) of the FDIA or section 10(c) of
the FDIA; and

117



§238.113

(c) Designated representative means
the person or persons empowered by
the Board to conduct an investigative
proceeding or a formal examination
proceeding.

§238.113 Confidentiality of
ceedings.

All formal examination proceedings
shall be private and, unless otherwise
ordered by the Board, all investigative
proceedings shall also be private. Un-
less otherwise ordered or permitted by
the Board, or required by law, and ex-
cept as provided in §§238.114 and 238.115,
the entire record of any investigative
proceeding or formal examination pro-
ceeding, including the resolution of the
Board or its delegate(s) authorizing the
proceeding, the transcript of such pro-
ceeding, and all documents and infor-
mation obtained by the designated rep-
resentative(s) during the course of said
proceedings shall be confidential.

§238.114 Transcripts.

Transcripts or other recordings, if
any, of investigative proceedings or
formal examination proceedings shall
be prepared solely by an official re-
porter or by any other person or means
authorized by the designated represent-
ative. A person who has submitted doc-
umentary evidence or given testimony
in an investigative proceeding or for-
mal examination proceeding may pro-
cure a copy of his own documentary
evidence or transcript of his own testi-
mony upon payment of the cost there-
of; provided, that a person seeking a
transcript of his own testimony must
file a written request with the Board
stating the reason he desires to procure
such transcript, and the Board may for
good cause deny such request. In any
event, any witness (or his counsel)
shall have the right to inspect the
transcript of the witness’ own testi-
mony.

§238.115

(a) Any person who is compelled or
requested to furnish documentary evi-
dence or give testimony at an inves-
tigative proceeding or formal examina-
tion proceeding shall have the right to
examine, upon request, the Board reso-
lution authorizing such proceeding.
Copies of such resolution shall be fur-

pro-

Rights of witnesses.
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nished, for their retention, to such per-
sons only with the written approval of
the Board.

(b) Any witness at an investigative
proceeding or formal examination pro-
ceeding may be accompanied and ad-
vised by an attorney personally rep-
resenting that witness.

(1) Such attorney shall be a member
in good standing of the bar of the high-
est court of any state, Commonwealth,
possession, territory, or the District of
Columbia, who has not been suspended
or debarred from practice by the bar of
any such political entity or before the
Board in accordance with the provi-
sions of part 263 of this chapter and has
not been excluded from the particular
investigative proceeding or formal ex-
amination proceeding in accordance
with paragraph (b)(3) of this section.

(2) Such attorney may advise the wit-
ness before, during, and after the tak-
ing of his testimony and may briefly
question the witness, on the record, at
the conclusion of his testimony, for the
sole purpose of clarifying any of the
answers the witness has given. During
the taking of the testimony of a wit-
ness, such attorney may make sum-
mary notes solely for his use in rep-
resenting his client. All witnesses shall
be sequestered, and, unless permitted
in the discretion of the designated rep-
resentative, no witness or accom-
panying attorney may be permitted to
be present during the taking of testi-
mony of any other witness called in
such proceeding. Neither attorney(s)
for the association(s) that are the sub-
jects of the investigative proceedings
or formal examination proceedings, nor
attorneys for any other interested per-
sons, shall have any right to be present
during the testimony of any witness
not personally being represented by
such attorney.

(3) The Board, for good cause, may
exclude a particular attorney from fur-
ther participation in any investigation
in which the Board has found the attor-
ney to have engaged in dilatory, ob-
structionist, egregious, contemptuous
or contumacious conduct. The person
conducting an investigation may re-
port to the Board instances of appar-
ently dilatory, obstructionist, egre-
gious, contemptuous or contumacious
conduct on the part of an attorney.
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After due notice to the attorney, the
Board may take such action as the cir-
cumstances warrant based upon a writ-
ten record evidencing the conduct of
the attorney in that investigation or
such other or additional written or oral
presentation as the Board may permit
or direct.

§238.116 Obstruction of proceedings.

The designated representative shall
report to the Board any instances
where any witness or counsel has en-
gaged in dilatory, obstructionist, or
contumacious conduct or has otherwise
violated any provision of this part dur-
ing the course of an investigative pro-
ceeding or formal examination pro-
ceeding; and the Board may take such
action as the circumstances warrant,
including the exclusion of counsel from
further participation in such pro-
ceeding.

§238.117 Subpoenas.

(a) Service. Service of a subpoena in
connection with any investigative pro-
ceeding or formal examination pro-
ceeding shall be effected in the fol-
lowing manner:

(1) Service upon a natural person. Serv-
ice of a subpoena upon a natural person
may be effected by handing it to such
person; by leaving it at his office with
the person in charge thereof, or, if
there is no one in charge, by leaving it
in a conspicuous place therein; by leav-
ing it at his dwelling place or usual
place of abode with some person of
suitable age and discretion then resid-
ing therein; by mailing it to him by
registered or certified mail or by an ex-
press delivery service at his last known
address; or by any method whereby ac-
tual notice is given to him.

(2) Service upon other persons. When
the person to be served is not a natural
person, service of the subpoena may be
effected by handing the subpoena to a
registered agent for service, or to any
officer, director, or agent in charge of
any office of such person; by mailing it
to any such representative by reg-
istered or certified mail or by an ex-
press delivery service at his last known
address; or by any method whereby ac-
tual notice is given to such person.

(b) Motions to quash. Any person to
whom a subpoena is directed may,
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prior to the time specified therein for
compliance, but in no event more than
10 days after the date of service of such
subpoena, apply to the Board or its des-
ignee to quash or modify such sub-
poena, accompanying such application
with a statement of the reasons there-
fore. The Board or its designee, as ap-
propriate, may:

(1) Deny the application;

(2) Quash or revoke the subpoena;

(3) Modify the subpoena; or

(4) Condition the granting of the ap-
plication on such terms as the Board or
its designee determines to be just, rea-
sonable, and proper.

(c) Attendance of witnesses. Subpoenas
issued in connection with an investiga-
tive proceeding or formal examination
proceeding may require the attendance
and/or testimony of witnesses from any
State or territory of the United States
and the production by such witnesses
of documentary or other tangible evi-
dence at any designated place where
the proceeding is being (or is to be)
conducted. Foreign nationals are sub-
ject to such subpoenas if such service is
made upon a duly authorized agent lo-
cated in the United States.

(d) Witness fees and mileage. Witnesses
summoned in any proceeding under
this part shall be paid the same fees
and mileage that are paid witnesses in
the district courts of the United
States. Such fees and mileage need not
be tendered when the subpoena is
issued on behalf of the Board by any of
its designated representatives.

PART 239—MUTUAL HOLDING
COMPANIES (REGULATION MM)

Subpart A—General Provisions

Sec.
239.1 Authority, purpose, and scope.
239.2 Definitions.

Subpart B—Mutual Holding Companies

239.3 Mutual holding company reorganiza-
tions.

239.4 Grounds for disapproval of reorganiza-
tions.

239.5 Membership rights.

239.6 Contents of Reorganization Plans.

239.7 Acquisition and disposition of savings
associations, savings and loan holding
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