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(iv) Fees permitted after multiple re-
quests. A creditor or servicer that has 
provided a payoff statement, as de-
scribed in paragraph (a)(9)(i) of this 
section, to a consumer, or a person au-
thorized by the consumer to obtain 
such information, without charge, 
other than the processing fee permitted 
under paragraph (a)(9)(ii) of this sec-
tion, four times during a calendar year, 
may thereafter charge a reasonable fee 
for providing such statements during 
the remainder of the calendar year. 
Fees for payoff statements provided to 
a consumer, or a person authorized by 
the consumer to obtain such informa-
tion, in a subsequent calendar year are 
subject to the requirements of this sec-
tion. 

(v) Timing of delivery of payoff state-
ments. A payoff statement, as described 
in paragraph (a)(9)(i) of this section, for 
a high-cost mortgage shall be provided 
by a creditor or servicer within five 
business days after receiving a request 
for such statement by a consumer or a 
person authorized by the consumer to 
obtain such statement. 

(10) Financing of points and fees. A 
creditor that extends credit under a 
high-cost mortgage may not finance 
charges that are required to be in-
cluded in the calculation of points and 
fees, as that term is defined in 
§ 1026.32(b)(1) and (2). Credit insurance 
premiums or debt cancellation or sus-
pension fees that are required to be in-
cluded in points and fees under 
§ 1026.32(b)(1)(iv) or (2)(iv) shall not be 
considered financed by the creditor 
when they are calculated and paid in 
full on a monthly basis. 

(b) Prohibited acts or practices for 
dwelling-secured loans; structuring loans 
to evade high-cost mortgage requirements. 
A creditor shall not structure any 
transaction that is otherwise a high- 
cost mortgage in a form, for the pur-
pose, and with the intent to evade the 
requirements of a high-cost mortgage 
subject to this subpart, including by di-
viding any loan transaction into sepa-
rate parts. 

[78 FR 6964, Jan. 31, 2013, as amended at 78 
FR 30745, May 23, 2013; 78 FR 63005, Oct. 23, 
2013] 

§ 1026.35 Requirements for higher- 
priced mortgage loans. 

(a) Definitions. For purposes of this 
section: 

(1) ‘‘Higher-priced mortgage loan’’ 
means a closed-end consumer credit 
transaction secured by the consumer’s 
principal dwelling with an annual per-
centage rate that exceeds the average 
prime offer rate for a comparable 
transaction as of the date the interest 
rate is set: 

(i) By 1.5 or more percentage points 
for loans secured by a first lien with a 
principal obligation at consummation 
that does not exceed the limit in effect 
as of the date the transaction’s inter-
est rate is set for the maximum prin-
cipal obligation eligible for purchase 
by Freddie Mac; 

(ii) By 2.5 or more percentage points 
for loans secured by a first lien with a 
principal obligation at consummation 
that exceeds the limit in effect as of 
the date the transaction’s interest rate 
is set for the maximum principal obli-
gation eligible for purchase by Freddie 
Mac; or 

(iii) By 3.5 or more percentage points 
for loans secured by a subordinate lien. 

(2) ‘‘Average prime offer rate’’ means 
an annual percentage rate that is de-
rived from average interest rates, 
points, and other loan pricing terms 
currently offered to consumers by a 
representative sample of creditors for 
mortgage transactions that have low- 
risk pricing characteristics. The Bu-
reau publishes average prime offer 
rates for a broad range of types of 
transactions in a table updated at least 
weekly as well as the methodology the 
Bureau uses to derive these rates. 

(b) Escrow accounts—(1) Requirement 
to escrow for property taxes and insur-
ance. Except as provided in paragraph 
(b)(2) of this section, a creditor may 
not extend a higher-priced mortgage 
loan secured by a first lien on a con-
sumer’s principal dwelling unless an es-
crow account is established before con-
summation for payment of property 
taxes and premiums for mortgage-re-
lated insurance required by the cred-
itor, such as insurance against loss of 
or damage to property, or against li-
ability arising out of the ownership or 

VerDate Sep<11>2014 16:07 Mar 04, 2016 Jkt 238043 PO 00000 Frm 00101 Fmt 8010 Sfmt 8010 Q:\12\12V9.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



92 

12 CFR Ch. X (1–1–16 Edition) § 1026.35 

use of the property, or insurance pro-
tecting the creditor against the con-
sumer’s default or other credit loss. 
For purposes of this paragraph (b), the 
term ‘‘escrow account’’ has the same 
meaning as under Regulation X (12 
CFR 1024.17(b)), as amended. 

(2) Exemptions. Notwithstanding para-
graph (b)(1) of this section: 

(i) An escrow account need not be es-
tablished for: 

(A) A transaction secured by shares 
in a cooperative; 

(B) A transaction to finance the ini-
tial construction of a dwelling; 

(C) A temporary or ‘‘bridge’’ loan 
with a loan term of twelve months or 
less, such as a loan to purchase a new 
dwelling where the consumer plans to 
sell a current dwelling within twelve 
months; or 

(D) A reverse mortgage transaction 
subject to § 1026.33. 

(ii) Insurance premiums described in 
paragraph (b)(1) of this section need 
not be included in escrow accounts for 
loans secured by dwellings in con-
dominiums, planned unit develop-
ments, or other common interest com-
munities in which dwelling ownership 
requires participation in a governing 
association, where the governing asso-
ciation has an obligation to the dwell-
ing owners to maintain a master policy 
insuring all dwellings. 

(iii) Except as provided in paragraph 
(b)(2)(v) of this section, an escrow ac-
count need not be established for a 
transaction if, at the time of con-
summation: 

(A) During the preceding calendar 
year, or, if the application for the 
transaction was received before April 1 
of the current calendar year, during ei-
ther of the two preceding calendar 
years, the creditor extended more than 
50 percent of its total covered trans-
actions, as defined by § 1026.43(b)(1), se-
cured by first liens on properties that 
are located in areas that are either 
‘‘rural’’ or ‘‘underserved,’’ as set forth 
in paragraph (b)(2)(iv) of this section; 

(B) During the preceding calendar 
year, or, if the application for the 
transaction was received before April 1 
of the current calendar year, during ei-
ther of the two preceding calendar 
years, the creditor and its affiliates to-
gether extended no more than 2,000 

covered transactions, as defined by 
§ 1026.43(b)(1), secured by first liens, 
that were sold, assigned, or otherwise 
transferred to another person, or that 
were subject at the time of consumma-
tion to a commitment to be acquired 
by another person; 

(C) As of the preceding December 
31st, or, if the application for the 
transaction was received before April 1 
of the current calendar year, as of ei-
ther of the two preceding December 
31sts, the creditor and its affiliates 
that regularly extended covered trans-
actions, as defined by § 1026.43(b)(1), se-
cured by first liens, together, had total 
assets of less than $2,000,000,000; this 
asset threshold shall adjust automati-
cally each year, based on the year-to- 
year change in the average of the Con-
sumer Price Index for Urban Wage 
Earners and Clerical Workers, not sea-
sonally adjusted, for each 12-month pe-
riod ending in November, with round-
ing to the nearest million dollars (see 
comment 35(b)(2)(iii)–1.iii for the appli-
cable threshold); and 

(D) Neither the creditor nor its affil-
iate maintains an escrow account of 
the type described in paragraph (b)(1) 
of this section for any extension of con-
sumer credit secured by real property 
or a dwelling that the creditor or its 
affiliate currently services, other than: 

(1) Escrow accounts established for 
first-lien higher-priced mortgage loans 
for which applications were received on 
or after April 1, 2010, and before Janu-
ary 1, 2016; or 

(2) Escrow accounts established after 
consummation as an accommodation 
to distressed consumers to assist such 
consumers in avoiding default or fore-
closure. 

(iv) For purposes of paragraph 
(b)(2)(iii)(A) of this section: 

(A) An area is ‘‘rural’’ during a cal-
endar year if it is: 

(1) A county that is neither in a met-
ropolitan statistical area nor in a 
micropolitan statistical area that is 
adjacent to a metropolitan statistical 
area, as those terms are defined by the 
U.S. Office of Management and Budget 
and as they are applied under currently 
applicable Urban Influence Codes 
(UICs), established by the United 
States Department of Agriculture’s 
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Economic Research Service (USDA– 
ERS); or 

(2) A census block that is not in an 
urban area, as defined by the U.S. Cen-
sus Bureau using the latest decennial 
census of the United States. 

(B) An area is ‘‘underserved’’ during 
a calendar year if, according to Home 
Mortgage Disclosure Act (HMDA) data 
for the preceding calendar year, it is a 
county in which no more than two 
creditors extended covered trans-
actions, as defined in § 1026.43(b)(1), se-
cured by first liens on properties in the 
county five or more times. 

(C) A property shall be deemed to be 
in an area that is rural or underserved 
in a particular calendar year if the 
property is: 

(1) Located in a county that appears 
on the lists published by the Bureau of 
counties that are rural or underserved, 
as defined by § 1026.35(b)(2)(iv)(A)(1) or 
§ 1026.35(b)(2)(iv)(B), for that calendar 
year, 

(2) Designated as rural or under-
served for that calendar year by any 
automated tool that the Bureau pro-
vides on its public Web site, or 

(3) Not designated as located in an 
urban area, as defined by the most re-
cent delineation of urban areas an-
nounced by the Census Bureau, by any 
automated address search tool that the 
U.S. Census Bureau provides on its 
public Web site for that purpose and 
that specifically indicates the urban or 
rural designations of properties. 

(v) Notwithstanding paragraph 
(b)(2)(iii) of this section, an escrow ac-
count must be established pursuant to 
paragraph (b)(1) of this section for any 
first-lien higher-priced mortgage loan 
that, at consummation, is subject to a 
commitment to be acquired by a person 
that does not satisfy the conditions in 
paragraph (b)(2)(iii) of this section, un-
less otherwise exempted by this para-
graph (b)(2). 

(3) Cancellation—(i) General. Except as 
provided in paragraph (b)(3)(ii) of this 
section, a creditor or servicer may can-
cel an escrow account required in para-
graph (b)(1) of this section only upon 
the earlier of: 

(A) Termination of the underlying 
debt obligation; or 

(B) Receipt no earlier than five years 
after consummation of a consumer’s 
request to cancel the escrow account. 

(ii) Delayed cancellation. Notwith-
standing paragraph (b)(3)(i) of this sec-
tion, a creditor or servicer shall not 
cancel an escrow account pursuant to a 
consumer’s request described in para-
graph (b)(3)(i)(B) of this section unless 
the following conditions are satisfied: 

(A) The unpaid principal balance is 
less than 80 percent of the original 
value of the property securing the un-
derlying debt obligation; and 

(B) The consumer currently is not de-
linquent or in default on the under-
lying debt obligation. 

(c) Appraisals—(1) Definitions. For 
purposes of this section: 

(i) Certified or licensed appraiser means 
a person who is certified or licensed by 
the State agency in the State in which 
the property that secures the trans-
action is located, and who performs the 
appraisal in conformity with the Uni-
form Standards of Professional Ap-
praisal Practice and the requirements 
applicable to appraisers in title XI of 
the Financial Institutions Reform, Re-
covery, and Enforcement Act of 1989, as 
amended (12 U.S.C. 3331 et seq.), and any 
implementing regulations in effect at 
the time the appraiser signs the ap-
praiser’s certification. 

(ii) Credit risk means the financial 
risk that a consumer will default on a 
loan. 

(iii) Manufactured home has the same 
meaning as in 24 CFR 3280.2. 

(iv) Manufacturer’s invoice means a 
document issued by a manufacturer 
and provided with a manufactured 
home to a retail dealer that separately 
details the wholesale (base) prices at 
the factory for specific models or series 
of manufactured homes and itemized 
options (large appliances, built-in 
items and equipment), plus actual 
itemized charges for freight from the 
factory to the dealer’s lot or the home-
site (including any rental of wheels and 
axles) and for any sales taxes to be paid 
by the dealer. The invoice may recite 
such prices and charges on an itemized 
basis or by stating an aggregate price 
or charge, as appropriate, for each cat-
egory. 

VerDate Sep<11>2014 16:07 Mar 04, 2016 Jkt 238043 PO 00000 Frm 00103 Fmt 8010 Sfmt 8010 Q:\12\12V9.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



94 

12 CFR Ch. X (1–1–16 Edition) § 1026.35 

(v) National Registry means the data-
base of information about State cer-
tified and licensed appraisers main-
tained by the Appraisal Subcommittee 
of the Federal Financial Institutions 
Examination Council. 

(vi) New manufactured home means a 
manufactured home that has not been 
previously occupied. 

(vii) State agency means a ‘‘State ap-
praiser certifying and licensing agen-
cy’’ recognized in accordance with sec-
tion 1118(b) of the Financial Institu-
tions Reform, Recovery, and Enforce-
ment Act of 1989 (12 U.S.C. 3347(b)) and 
any implementing regulations. 

(2) Exemptions. Unless otherwise spec-
ified, the requirements in paragraph 
(c)(3) through (6) of this section do not 
apply to the following types of trans-
actions: 

(i) A loan that satisfies the criteria 
of a qualified mortgage as defined pur-
suant to 15 U.S.C. 1639c; 

(ii) An extension of credit for which 
the amount of credit extended is equal 
to or less than the applicable threshold 
amount, which is adjusted every year 
to reflect increases in the Consumer 
Price Index for Urban Wage Earners 
and Clerical Workers, as applicable, 
and published in the official staff com-
mentary to this paragraph (c)(2)(ii); 

(iii) A transaction secured by a mo-
bile home, boat, or trailer. 

(iv) A transaction to finance the ini-
tial construction of a dwelling. 

(v) A loan with a maturity of 12 
months or less, if the purpose of the 
loan is a ‘‘bridge’’ loan connected with 
the acquisition of a dwelling intended 
to become the consumer’s principal 
dwelling. 

(vi) A reverse-mortgage transaction 
subject to 12 CFR 1026.33(a). 

(vii) An extension of credit that is a 
refinancing secured by a first lien, with 
refinancing defined as in § 1026.20(a) 
(except that the creditor need not be 
the original creditor or a holder or 
servicer of the original obligation), 
provided that the refinancing meets 
the following criteria: 

(A) Either— 
(1) The credit risk of the refinancing 

is retained by the person that held the 
credit risk of the existing obligation 
and there is no commitment, at con-

summation, to transfer the credit risk 
to another person; or 

(2) The refinancing is insured or 
guaranteed by the same Federal gov-
ernment agency that insured or guar-
anteed the existing obligation; 

(B) The regular periodic payments 
under the refinance loan do not— 

(1) Cause the principal balance to in-
crease; 

(2) Allow the consumer to defer re-
payment of principal; or 

(3) Result in a balloon payment, as 
defined in § 1026.18(s)(5)(i); and 

(C) The proceeds from the refi-
nancing are used solely to satisfy the 
existing obligation and amounts attrib-
uted solely to the costs of the refi-
nancing; and 

(viii) A transaction secured by: 
(A) A new manufactured home and 

land, but the exemption shall only 
apply to the requirement in paragraph 
(c)(3)(i) of this section that the ap-
praiser conduct a physical visit of the 
interior of the new manufactured 
home; or 

(B) A manufactured home and not 
land, for which the creditor obtains one 
of the following and provides a copy to 
the consumer no later than three busi-
ness days prior to consummation of the 
transaction— 

(1) For a new manufactured home, 
the manufacturer’s invoice for the 
manufactured home securing the trans-
action, provided that the date of manu-
facture is no earlier than 18 months 
prior to the creditor’s receipt of the 
consumer’s application for credit; 

(2) A cost estimate of the value of the 
manufactured home securing the trans-
action obtained from an independent 
cost service provider; or 

(3) A valuation, as defined in 
§ 1026.42(b)(3), of the manufactured 
home performed by a person who has 
no direct or indirect interest, financial 
or otherwise, in the property or trans-
action for which the valuation is per-
formed and has training in valuing 
manufactured homes. 

(3) Appraisals required—(i) In general. 
Except as provided in paragraph (c)(2) 
of this section, a creditor shall not ex-
tend a higher-priced mortgage loan to 
a consumer without obtaining, prior to 
consummation, a written appraisal of 
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the property to be mortgaged. The ap-
praisal must be performed by a cer-
tified or licensed appraiser who con-
ducts a physical visit of the interior of 
the property that will secure the trans-
action. 

(ii) Safe harbor. A creditor obtains a 
written appraisal that meets the re-
quirements for an appraisal required 
under paragraph (c)(3)(i) of this section 
if the creditor: 

(A) Orders that the appraiser perform 
the appraisal in conformity with the 
Uniform Standards of Professional Ap-
praisal Practice and title XI of the Fi-
nancial Institutions Reform, Recovery, 
and Enforcement Act of 1989, as amend-
ed (12 U.S.C. 3331 et seq.), and any im-
plementing regulations in effect at the 
time the appraiser signs the appraiser’s 
certification; 

(B) Verifies through the National 
Registry that the appraiser who signed 
the appraiser’s certification was a cer-
tified or licensed appraiser in the State 
in which the appraised property is lo-
cated as of the date the appraiser 
signed the appraiser’s certification; 

(C) Confirms that the elements set 
forth in appendix N to this part are ad-
dressed in the written appraisal; and 

(D) Has no actual knowledge con-
trary to the facts or certifications con-
tained in the written appraisal. 

(4) Additional appraisal for certain 
higher-priced mortgage loans—(i) In gen-
eral. Except as provided in paragraphs 
(c)(2) and (c)(4)(vii) of this section, a 
creditor shall not extend a higher- 
priced mortgage loan to a consumer to 
finance the acquisition of the con-
sumer’s principal dwelling without ob-
taining, prior to consummation, two 
written appraisals, if: 

(A) The seller acquired the property 
90 or fewer days prior to the date of the 
consumer’s agreement to acquire the 
property and the price in the con-
sumer’s agreement to acquire the prop-
erty exceeds the seller’s acquisition 
price by more than 10 percent; or 

(B) The seller acquired the property 
91 to 180 days prior to the date of the 
consumer’s agreement to acquire the 
property and the price in the con-
sumer’s agreement to acquire the prop-
erty exceeds the seller’s acquisition 
price by more than 20 percent. 

(ii) Different certified or licensed ap-
praisers. The two appraisals required 
under paragraph (c)(4)(i) of this section 
may not be performed by the same cer-
tified or licensed appraiser. 

(iii) Relationship to general appraisal 
requirements. If two appraisals must be 
obtained under paragraph (c)(4)(i) of 
this section, each appraisal shall meet 
the requirements of paragraph (c)(3)(i) 
of this section. 

(iv) Required analysis in the additional 
appraisal. One of the two required ap-
praisals must include an analysis of: 

(A) The difference between the price 
at which the seller acquired the prop-
erty and the price that the consumer is 
obligated to pay to acquire the prop-
erty, as specified in the consumer’s 
agreement to acquire the property 
from the seller; 

(B) Changes in market conditions be-
tween the date the seller acquired the 
property and the date of the con-
sumer’s agreement to acquire the prop-
erty; and 

(C) Any improvements made to the 
property between the date the seller 
acquired the property and the date of 
the consumer’s agreement to acquire 
the property. 

(v) No charge for the additional ap-
praisal. If the creditor must obtain two 
appraisals under paragraph (c)(4)(i) of 
this section, the creditor may charge 
the consumer for only one of the ap-
praisals. 

(vi) Creditor’s determination of prior 
sale date and price—(A) Reasonable dili-
gence. A creditor must obtain two writ-
ten appraisals under paragraph (c)(4)(i) 
of this section unless the creditor can 
demonstrate by exercising reasonable 
diligence that the requirement to ob-
tain two appraisals does not apply. A 
creditor acts with reasonable diligence 
if the creditor bases its determination 
on information contained in written 
source documents, such as the docu-
ments listed in Appendix O to this 
part. 

(B) Inability to determine prior sale 
date or price—modified requirements for 
additional appraisal. If, after exercising 
reasonable diligence, a creditor cannot 
determine whether the conditions in 
paragraphs (c)(4)(i)(A) and (c)(4)(i)(B) 
are present and therefore must obtain 
two written appraisals in accordance 
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with paragraphs (c)(4)(i) through (v) of 
this section, one of the two appraisals 
shall include an analysis of the factors 
in paragraph (c)(4)(iv) of this section 
only to the extent that the information 
necessary for the appraiser to perform 
the analysis can be determined. 

(vii) Exemptions from the additional 
appraisal requirement. The additional 
appraisal required under paragraph 
(c)(4)(i) of this section shall not apply 
to extensions of credit that finance a 
consumer’s acquisition of property: 

(A) From a local, State or Federal 
government agency; 

(B) From a person who acquired title 
to the property through foreclosure, 
deed-in-lieu of foreclosure, or other 
similar judicial or non-judicial proce-
dure as a result of the person’s exercise 
of rights as the holder of a defaulted 
mortgage loan; 

(C) From a non-profit entity as part 
of a local, State, or Federal govern-
ment program under which the non- 
profit entity is permitted to acquire 
title to single-family properties for re-
sale from a seller who acquired title to 
the property through the process of 
foreclosure, deed-in-lieu of foreclosure, 
or other similar judicial or non-judicial 
procedure; 

(D) From a person who acquired title 
to the property by inheritance or pur-
suant to a court order of dissolution of 
marriage, civil union, or domestic 
partnership, or of partition of joint or 
marital assets to which the seller was 
a party; 

(E) From an employer or relocation 
agency in connection with the reloca-
tion of an employee; 

(F) From a servicemember, as defined 
in 50 U.S.C. App. 511(1), who received a 
deployment or permanent change of 
station order after the servicemember 
purchased the property; 

(G) Located in an area designated by 
the President as a federal disaster area, 
if and for as long as the Federal finan-
cial institutions regulatory agencies, 
as defined in 12 U.S.C. 3350(6), waive the 
requirements in title XI of the Finan-
cial Institutions Reform, Recovery, 
and Enforcement Act of 1989, as amend-
ed (12 U.S.C. 3331 et seq.), and any im-
plementing regulations in that area; or 

(H) Located in a rural county, as de-
fined in 12 CFR 1026.35(b)(2)(iv)(A). 

(5) Required disclosure—(i) In general. 
Except as provided in paragraph (c)(2) 
of this section, a creditor shall disclose 
the following statement, in writing, to 
a consumer who applies for a higher- 
priced mortgage loan: ‘‘We may order 
an appraisal to determine the prop-
erty’s value and charge you for this ap-
praisal. We will give you a copy of any 
appraisal, even if your loan does not 
close. You can pay for an additional ap-
praisal for your own use at your own 
cost.’’ Compliance with the disclosure 
requirement in Regulation B, 12 CFR 
1002.14(a)(2), satisfies the requirements 
of this paragraph. 

(ii) Timing of disclosure. The disclo-
sure required by paragraph (c)(5)(i) of 
this section shall be delivered or placed 
in the mail no later than the third 
business day after the creditor receives 
the consumer’s application for a high-
er-priced mortgage loan subject to 
paragraph (c) of this section. In the 
case of a loan that is not a higher- 
priced mortgage loan subject to para-
graph (c) of this section at the time of 
application, but becomes a higher- 
priced mortgage loan subject to para-
graph (c) of this section after applica-
tion, the disclosure shall be delivered 
or placed in the mail not later than the 
third business day after the creditor 
determines that the loan is a higher- 
priced mortgage loan subject to para-
graph (c) of this section. 

(6) Copy of appraisals—(i) In general. 
Except as provided in paragraph (c)(2) 
of this section, a creditor shall provide 
to the consumer a copy of any written 
appraisal performed in connection with 
a higher-priced mortgage loan pursu-
ant to paragraphs (c)(3) and (c)(4) of 
this section. 

(ii) Timing. A creditor shall provide 
to the consumer a copy of each written 
appraisal pursuant to paragraph 
(c)(6)(i) of this section: 

(A) No later than three business days 
prior to consummation of the loan; or 

(B) In the case of a loan that is not 
consummated, no later than 30 days 
after the creditor determines that the 
loan will not be consummated. 

(iii) Form of copy. Any copy of a writ-
ten appraisal required by paragraph 
(c)(6)(i) of this section may be provided 
to the applicant in electronic form, 
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subject to compliance with the con-
sumer consent and other applicable 
provisions of the Electronic Signatures 
in Global and National Commerce Act 
(E-Sign Act) (15 U.S.C. 7001 et seq.). 

(iv) No charge for copy of appraisal. A 
creditor shall not charge the consumer 
for a copy of a written appraisal re-
quired to be provided to the consumer 
pursuant to paragraph (c)(6)(i) of this 
section. 

(7) Relation to other rules. The rules in 
this paragraph (c) were adopted jointly 
by the Federal Reserve Board (Board), 
the Office of the Comptroller of the 
Currency (OCC), the Federal Deposit 
Insurance Corporation, the National 
Credit Union Administration, the Fed-
eral Housing Finance Agency, and the 
Bureau. These rules are substantively 
identical to the Board’s and the OCC’s 
higher-priced mortgage loan appraisal 
rules published separately in 12 CFR 
226.43 (for the Board) and in 12 CFR 
part 34, subpart G and 12 CFR part 164, 
subpart B (for the OCC). 

(d) Evasion; open-end credit. In con-
nection with credit secured by a con-
sumer’s principal dwelling that does 
not meet the definition of open-end 
credit in § 1026.2(a)(20), a creditor shall 
not structure a home-secured loan as 
an open-end plan to evade the require-
ments of this section. 

[78 FR 4753, Jan. 22, 2013, as amended at 78 
FR 10442, Feb. 13, 2013; 78 FR 30745, May 23, 
2013; 78 FR 44718, July 24, 2013; 78 FR 60441, 
Oct. 1, 2013; 78 FR 78585, 78586, Dec. 26, 2013; 
80 FR 59967, Oct. 2, 2015] 

§ 1026.36 Prohibited acts or practices 
and certain requirements for credit 
secured by a dwelling. 

(a) Definitions—(1) Loan originator. (i) 
For purposes of this section, the term 
‘‘loan originator’’ means a person who, 
in expectation of direct or indirect 
compensation or other monetary gain 
or for direct or indirect compensation 
or other monetary gain, performs any 
of the following activities: takes an ap-
plication, offers, arranges, assists a 
consumer in obtaining or applying to 
obtain, negotiates, or otherwise ob-
tains or makes an extension of con-
sumer credit for another person; or 
through advertising or other means of 
communication represents to the pub-
lic that such person can or will perform 

any of these activities. The term ‘‘loan 
originator’’ includes an employee, 
agent, or contractor of the creditor or 
loan originator organization if the em-
ployee, agent, or contractor meets this 
definition. The term ‘‘loan originator’’ 
includes a creditor that engages in loan 
origination activities if the creditor 
does not finance the transaction at 
consummation out of the creditor’s 
own resources, including by drawing on 
a bona fide warehouse line of credit or 
out of deposits held by the creditor. All 
creditors that engage in any of the 
foregoing loan origination activities 
are loan originators for purposes of 
paragraphs (f) and (g) of this section. 
The term does not include: 

(A) A person who does not take a 
consumer credit application or offer or 
negotiate credit terms available from a 
creditor, but who performs purely ad-
ministrative or clerical tasks on behalf 
of a person who does engage in such ac-
tivities. 

(B) An employee of a manufactured 
home retailer who does not take a con-
sumer credit application, offer or nego-
tiate credit terms available from a 
creditor, or advise a consumer on cred-
it terms (including rates, fees, and 
other costs) available from a creditor. 

(C) A person that performs only real 
estate brokerage activities and is li-
censed or registered in accordance with 
applicable State law, unless such per-
son is compensated by a creditor or 
loan originator or by any agent of such 
creditor or loan originator for a par-
ticular consumer credit transaction 
subject to this section. 

(D) A seller financer that meets the 
criteria in paragraph (a)(4) or (a)(5) of 
this section, as applicable. 

(E) A servicer or servicer’s employ-
ees, agents, and contractors who offer 
or negotiate terms for purposes of re-
negotiating, modifying, replacing, or 
subordinating principal of existing 
mortgages where consumers are behind 
in their payments, in default, or have a 
reasonable likelihood of defaulting or 
falling behind. This exception does not 
apply, however, to a servicer or 
servicer’s employees, agents, and con-
tractors who offer or negotiate a trans-
action that constitutes a refinancing 
under § 1026.20(a) or obligates a dif-
ferent consumer on the existing debt. 
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