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Lender’s existing practices and proce-
dures must be appropriate and gen-
erally accepted, proven and prudent 
credit evaluation processes and proce-
dures, which may include credit scor-
ing, and must ensure that there is rea-
sonable assurance of repayment. In dis-
bursing the IDAP loan, the IDAP Lend-
er must use the same disbursement 
procedures and documentation as it 
uses for its similarly sized non-SBA 
guaranteed commercial loans. An IDAP 
Lender is also responsible for con-
firming that all IDAP loan processing, 
closing, servicing and liquidation deci-
sions are correct and that all IDAP 
Loan Program Requirements have been 
followed. 

(c) IDAP Lender reporting. An IDAP 
Lender must report on its IDAP loans 
in accordance with requirements estab-
lished by SBA from time to time. 

(d) Servicing. Each IDAP Lender must 
service all of its IDAP loans in accord-
ance with the existing practices and 
procedures that the IDAP Lender uses 
for its non-SBA guaranteed commer-
cial loans. In all circumstances, such 
practices and procedures must be com-
mercially reasonable and consistent 
with prudent lending standards and in 
accordance with IDAP Loan Program 
Requirements. SBA’s prior written 
consent is required for servicing ac-
tions that may have significant expo-
sure implications for SBA. SBA may 
require written notice of other serv-
icing actions it considers necessary for 
portfolio management purposes. 

(e) Liquidations. Each IDAP Lender 
must be responsible for liquidating its 
defaulted IDAP loans. IDAP loans will 
be liquidated in accordance with the 
existing practices and procedures that 
the IDAP Lender uses for its non-SBA 
guaranteed commercial loans. In all 
circumstances, such practices and pro-
cedures must be commercially reason-
able and consistent with prudent lend-
ing standards and in accordance with 
IDAP Loan Program Requirements. 
IDAP loans with de minimis value may, 
at the IDAP Lender’s request and with 
SBA’s approval, be liquidated by SBA 
or its agent(s). Significant liquidation 
actions taken on IDAP loans must be 
documented. The reimbursement of 
IDAP Lender liquidation expenses is 

limited to the amount of the recovery 
on the IDAP loan. 

(f) Purchase requests. An IDAP Lender 
may request SBA to purchase the guar-
anteed portion of an IDAP loan when 
there has been an uncured payment de-
fault exceeding 60 days or when the 
IDAP Borrower has declared bank-
ruptcy. IDAP loans are subject to the 
7(a) loan program requirements of 
§§ 120.520 (Purchase of 7(a) loan guaran-
tees), 120.521 (What interest rate ap-
plies after SBA purchases its guaran-
teed portion?), 120.522 (Payment of ac-
crued interest to the Lender or Reg-
istered Holder when SBA purchases the 
guaranteed portion), 120.523 (What is 
the ‘‘earliest uncured payment de-
fault’’?), 120.524 (When is SBA released 
from liability on its guarantee?), 
120.542 (Payment by SBA of legal fees 
and other expenses) and 120.546 (Loan 
asset sales) of this chapter. 

(g) Prohibition on secondary market 
sales, securitizations, loan participations 
and loan sales. An IDAP Lender may 
not sell the guaranteed portion of an 
IDAP loan in the secondary market, 
securitize the unguaranteed portion of 
an IDAP loan, participate any portion 
of an IDAP loan with another lender, 
or sell all of its interest in an IDAP 
loan. 

(h) Loan pledges. An IDAP Lender 
may pledge an IDAP loan subject to 
the 7(a) loan program requirements of 
§§ 120.434 and 120.435 of this chapter. 

(i) Oversight. All IDAP Lenders are 
subject to the supervision and enforce-
ment provisions applicable to 7(a) 
Lenders in part 120, subpart I of this 
chapter (§§ 120.1000 through 120.1600). In 
addition, an IDAP Lender that is an 
SBA Supervised Lender (as defined in 
§ 120.10) is subject to the requirements 
of §§ 120.460 through 120.490, as applica-
ble. 

PART 124—8(a) BUSINESS DEVEL-
OPMENT/SMALL DISADVAN-
TAGED BUSINESS STATUS DETER-
MINATIONS 

Subpart A—8(a) Business Development 

PROVISIONS OF GENERAL APPLICABILITY 

Sec. 
124.1 What is the purpose of the 8(a) Busi-

ness Development program? 
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124.2 What length of time may a business 
participate in the 8(a) BD program? 

124.3 What definitions are important in the 
8(a) BD program? 

124.4 What restrictions apply to fees for ap-
plicant and Participant representatives? 

ELIGIBILITY REQUIREMENTS FOR PARTICIPA-
TION IN THE 8(a) BUSINESS DEVELOPMENT 
PROGRAM 

124.101 What are the basic requirements a 
concern must meet for the 8(a) BD pro-
gram? 

124.102 What size business is eligible to par-
ticipate in the 8(a) BD program? 

124.103 Who is socially disadvantaged? 
124.104 Who is economically disadvantaged? 
124.105 What does it mean to be uncondi-

tionally owned by one or more disadvan-
taged individuals? 

124.106 When do disadvantaged individuals 
control an applicant or Participant? 

124.107 What is potential for success? 
124.108 What other eligibility requirements 

apply for individuals or businesses? 
124.109 Do Indian tribes and Alaska Native 

Corporations have any special rules for 
applying to the 8(a) BD program? 

124.110 Do Native Hawaiian Organizations 
have any special rules for applying to the 
8(a) BD program? 

124.111 Do Community Development Cor-
porations (CDCs) have any special rules 
for applying to the 8(a) BD program? 

124.112 What criteria must a business meet 
to remain eligible to participate in the 
8(a) BD program? 

APPLYING TO THE 8(a) BD PROGRAM 

124.201 May any business submit an applica-
tion? 

124.202 How must an application be filed? 
124.203 What must a concern submit to 

apply to the 8(a) BD program? 
124.204 How does SBA process applications 

for 8(a) BD program admission? 
124.205 Can an applicant ask SBA to recon-

sider SBA’s initial decision to decline its 
application? 

124.206 What appeal rights are available to 
an applicant that has been denied admis-
sion? 

124.207 Can an applicant reapply for admis-
sion to the 8(a) BD program? 

EXITING THE 8(a) BD PROGRAM 

124.301 What are the ways a business may 
leave the 8(a) BD program? 

124.302 What is graduation and what is early 
graduation? 

124.303 What is termination? 
124.304 What are the procedures for early 

graduation and termination? 
124.305 What is suspension and how is a Par-

ticipant suspended from the 8(a) BD pro-
gram? 

BUSINESS DEVELOPMENT 

124.401 Which SBA field office services a 
Participant? 

124.402 How does a Participant develop a 
business plan? 

124.403 How is a business plan updated and 
modified? 

124.404 What business development assist-
ance is available to Participants during 
the two stages of participation in the 8(a) 
BD program? 

124.405 How does a Participant obtain Fed-
eral Government surplus property? 

CONTRACTUAL ASSISTANCE 

124.501 What general provisions apply to the 
award of 8(a) contracts? 

124.502 How does an agency offer a procure-
ment to SBA for award through the 8(a) 
BD program? 

124.503 How does SBA accept a procurement 
for award through the 8(a) BD program? 

124.504 What circumstances limit SBA’s 
ability to accept a procurement for 
award as an 8(a) contract? 

124.505 When will SBA appeal the terms or 
conditions of a particular 8(a) contract 
or a procuring activity decision not to 
use the 8(a) BD program? 

124.506 At what dollar threshold must an 
8(a) procurement be competed among eli-
gible Participants? 

124.507 What procedures apply to competi-
tive 8(a) procurements? 

124.508 How is an 8(a) contract executed? 
124.509 What are non-8(a) business activity 

targets? 
124.510 What percentage of work must a 

Participant perform on an 8(a) contract? 
124.511 How is fair market price determined 

for an 8(a) contract? 
124.512 Delegation of contract administra-

tion to procuring agencies. 
124.513 Under what circumstances can a 

joint venture be awarded an 8(a) con-
tract? 

124.514 Exercise of 8(a) options and modi-
fications. 

124.515 Can a Participant change its owner-
ship or control and continue to perform 
an 8(a) contract, and can it transfer per-
formance to another firm? 

124.516 Who decides contract disputes aris-
ing between a Participant and a pro-
curing activity after the award of an 8(a) 
contract? 

124.517 Can the eligibility or size of a Par-
ticipant for award of an 8(a) contract be 
questioned? 

124.518 How can an 8(a) contract be termi-
nated before performance is completed? 

124.519 Are there any dollar limits on the 
amount of 8(a) contracts that a Partici-
pant may receive? 

124.520 What are the rules governing SBA’s 
Mentor/Protégé program? 
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124.521 What are the requirements for rep-
resenting 8(a) status, and what are the 
penalties for misrepresentation? 

MISCELLANEOUS REPORTING REQUIREMENTS 

124.601 What reports does SBA require con-
cerning parties who assist Participants 
in obtaining federal contracts? 

124.602 What kind of annual financial state-
ment must a Participant submit to SBA? 

124.603 What reports regarding the contin-
ued business operations of former Par-
ticipants does SBA require? 

124.604 Report of benefits for firms owned 
by Tribes, NNCs, NHOs and CDCs. 

MANAGEMENT AND TECHNICAL ASSISTANCE 
PROGRAM 

124.701 What is the purpose of the 7(j) man-
agement and technical assistance pro-
gram? 

124.702 What types of assistance are avail-
able through the 7(j) program? 

124.703 Who is eligible to receive 7(j) assist-
ance? 

124.704 What additional management and 
technical assistance is reserved exclu-
sively for concerns eligible to receive 8(a) 
contracts? 

Subpart B—Eligibility, Certification, and 
Protests Relating to Federal Small Dis-
advantaged Business Programs 

124.1001 General applicability. 
124.1002 What is a Small Disadvantaged 

Business (SDB)? 
124.1003 How does a firm become certified as 

an SDB? 
124.1004 What is a misrepresentation of SDB 

status? 
124.1005 How long does an SDB certification 

last? 
124.1006 Can SBA initiate a review of the 

SDB status of a firm claiming to be an 
SDB? 

124.1007 Who may protest the disadvantaged 
status of a concern? 

124.1008 When will SBA not decide an SDB 
protest? 

124.1009 Who decides disadvantaged status 
protests? 

124.1010 What procedures apply to disadvan-
taged status protests? 

124.1011 What format, degree of specificity, 
and basis does SBA require to consider 
an SDB protest? 

124.1012 What will SBA do when it receives 
an SDB protest? 

124.1013 How does SBA make disadvantaged 
status determinations in considering an 
SDB protest? 

124.1014 Appeals of disadvantaged status de-
terminations. 

124.1015 What are the requirements for rep-
resenting SDB status, and what are the 
penalties for misrepresentation? 

124.1016 What must a concern do in order to 
be identified as a SDB in any Federal 
procurement database? 

AUTHORITY: 15 U.S.C. 634(b)(6), 636(j), 637(a), 
637(d), 644 and Pub. L. 99–661, Pub. L. 100–656, 
sec. 1207, Pub. L. 101–37, Pub. L. 101–574, sec-
tion 8021, Pub. L. 108–87, and 42 U.S.C. 9815. 

SOURCE: 63 FR 35739, June 30, 1998, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 124 appear at 72 FR 50040, Aug. 30, 2007, 
and 76 FR 8253, Feb. 11, 2011. 

Subpart A—8(a) Business 
Development 

PROVISIONS OF GENERAL APPLICABILITY 

§ 124.1 What is the purpose of the 8(a) 
Business Development program? 

Sections 8(a) and 7(j) of the Small 
Business Act authorize a Minority 
Small Business and Capital Ownership 
Development program (designated the 
8(a) Business Development or ‘‘8(a) 
BD’’ program for purposes of the regu-
lations in this part). The purpose of the 
8(a) BD program is to assist eligible 
small disadvantaged business concerns 
compete in the American economy 
through business development. 

§ 124.2 What length of time may a busi-
ness participate in the 8(a) BD pro-
gram? 

A Participant receives a program 
term of nine years from the date of 
SBA’s approval letter certifying the 
concern’s admission to the program. 
The Participant must maintain its pro-
gram eligibility during its tenure in 
the program and must inform SBA of 
any changes that would adversely af-
fect its program eligibility. The nine 
year program term may be shortened 
only by termination, early graduation 
(including voluntary early graduation) 
or voluntary withdrawal as provided 
for in this subpart. 

[76 FR 8253, Feb. 11, 2011] 

§ 124.3 What definitions are important 
in the 8(a) BD program? 

Alaska Native, as defined by the Alas-
ka Native Claims Settlement Act (43 
U.S.C. 1602), means a citizen of the 
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United States who is a person of one- 
fourth degree or more Alaskan Indian 
(including Tsimshian Indians not en-
rolled in the Metlaktla Indian Commu-
nity), Eskimo, or Aleut blood, or a 
combination of those bloodlines. The 
term includes, in the absence of proof 
of a minimum blood quantum, any cit-
izen whom a Native village or Native 
group regards as an Alaska Native if 
their father or mother is regarded as 
an Alaska Native. 

Alaska Native Corporation or ANC 
means any Regional Corporation, Vil-
lage Corporation, Urban Corporation, 
or Group Corporation organized under 
the laws of the State of Alaska in ac-
cordance with the Alaska Native 
Claims Settlement Act, as amended (43 
U.S.C. 1601, et seq.) 

Bona fide place of business, for pur-
poses of 8(a) construction procure-
ments, means a location where a Par-
ticipant regularly maintains an office 
which employs at least one full-time 
individual within the appropriate geo-
graphical boundary. The term does not 
include construction trailers or other 
temporary construction sites. 

Community Development Corporation or 
CDC means a nonprofit organization 
responsible to residents of the area it 
serves which has received financial as-
sistance under 42 U.S.C. 9805, et seq. 

Concern is defined in part 121 of this 
title. 

Days means calendar days unless oth-
erwise specified. 

Day-to-day operations of a firm means 
the marketing, production, sales, and 
administrative functions of the firm. 

Immediate family member means fa-
ther, mother, husband, wife, son, 
daughter, brother, sister, grandfather, 
grandmother, grandson, grand-
daughter, father-in-law, and mother-in- 
law. 

Indian tribe means any Indian tribe, 
band, nation, or other organized group 
or community of Indians, including 
any ANC, which is recognized as eligi-
ble for the special programs and serv-
ices provided by the United States to 
Indians because of their status as Indi-
ans, or is recognized as such by the 
State in which the tribe, band, nation, 
group, or community resides. See defi-
nition of ‘‘tribally-owned concern.’’ 

NAICS code means North American 
Industry Classification System code. 

Native Hawaiian means any indi-
vidual whose ancestors were natives, 
prior to 1778, of the area which now 
comprises the State of Hawaii. 

Native Hawaiian Organization means 
any community service organization 
serving Native Hawaiians in the State 
of Hawaii which is a not-for-profit or-
ganization chartered by the State of 
Hawaii, is controlled by Native Hawai-
ians, and whose business activities will 
principally benefit such Native Hawai-
ians. 

Negative control is defined in part 121 
of this title. 

Non-disadvantaged individual means 
any individual who does not claim dis-
advantaged status, does not qualify as 
disadvantaged, or upon whose dis-
advantaged status an applicant or Par-
ticipant does not rely in qualifying for 
8(a) BD program participation. 

Participant means a small business 
concern admitted to participate in the 
8(a) BD program. 

Primary industry classification means 
the six digit North American Industry 
Classification System (NAICS) code 
designation which best describes the 
primary business activity of the 8(a) 
BD applicant or Participant. The 
NAICS code designations are described 
in the North American Industry Classi-
fication System book published by the 
U.S. Office of Management and Budget. 
SBA utilizes § 121.107 of this chapter in 
determining a firm’s primary industry 
classification. A Participant may 
change its primary industry classifica-
tion where it can demonstrate to SBA 
by clear evidence that the majority of 
its total revenues during a three-year 
period have evolved from one NAICS 
code to another. 

Principal place of business means the 
business location where the individuals 
who manage the concern’s day-to-day 
operations spend most working hours 
and where top management’s business 
records are kept. If the offices from 
which management is directed and 
where the business records are kept are 
in different locations, SBA will deter-
mine the principal place of business for 
program purposes. 
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Program year means a 12-month pe-
riod of an 8(a) BD Participant’s pro-
gram participation. The first program 
year begins on the date that the con-
cern is certified to participate in the 
8(a) BD program and ends one year 
later. Each subsequent program year 
begins on the Participant’s anniversary 
of program certification and runs for 
one 12-month period. 

Regularly maintains an office means 
conducting business activities as an 
on-going business concern from a fixed 
location on a daily basis. The best evi-
dence of the regular maintenance of an 
office is documentation that shows 
that third parties routinely transact 
business with a Participant at a loca-
tion within a particular geographical 
area. Such evidence includes lease 
agreements, payroll records, advertise-
ments, bills, correspondence, and evi-
dence that the Participant has com-
plied with all local requirements con-
cerning registering, licensing, or filing 
with the State or County where the 
place of business is located. Although a 
firm would generally be required to 
have a license to do business in a par-
ticular location in order to ‘‘regularly 
maintain an office’’ there, the firm 
would not be required to have an addi-
tional construction license or other 
specific type of license in order to reg-
ularly maintain an office. 

Same or similar line of business means 
business activities within the same 
four-digit ‘‘Industry Group’’ of the 
NAICS Manual as the primary industry 
classification of the applicant or Par-
ticipant. The phrase ‘‘same business 
area’’ is synonymous with this defini-
tion. 

Self-marketing of a requirement oc-
curs when a Participant identifies a re-
quirement that has not been com-
mitted to the 8(a) BD program and, 
through its marketing efforts, causes 
the procuring activity to offer that 
specific requirement to the 8(a) BD pro-
gram on the Participant’s behalf. A 
firm which identifies and markets a re-
quirement which is subsequently of-
fered to the 8(a) BD program as an open 
requirement or on behalf of another 
Participant has not ‘‘self-marketed’’ 
the requirement within the meaning of 
this part. 

Tribally-owned concern means any 
concern at least 51 percent owned by an 
Indian tribe as defined in this section. 

Unconditional ownership means own-
ership that is not subject to conditions 
precedent, conditions subsequent, exec-
utory agreements, voting trusts, re-
strictions on or assignments of voting 
rights, or other arrangements causing 
or potentially causing ownership bene-
fits to go to another (other than after 
death or incapacity). The pledge or en-
cumbrance of stock or other ownership 
interest as collateral, including seller- 
financed transactions, does not affect 
the unconditional nature of ownership 
if the terms follow normal commercial 
practices and the owner retains control 
absent violations of the terms. 

[63 FR 35739, June 30, 1998, as amended at 76 
FR 8253, Feb. 11, 2011; 77 FR 28237, May 14, 
2012] 

§ 124.4 What restrictions apply to fees 
for applicant and Participant rep-
resentatives? 

(a) The compensation received by any 
packager, agent or representative of an 
8(a) applicant or Participant for assist-
ing the applicant in obtaining 8(a) cer-
tification or for assisting the Partici-
pant in obtaining 8(a) contracts, or any 
other assistance to support program 
participation, must be reasonable in 
light of the service(s) performed by the 
packager, agent or representative. 

(b) In assisting a Participant obtain 
one or more 8(a) contracts, a packager, 
agent or representative cannot receive 
a fee that is a percentage of the gross 
contract value. 

(c) For good cause, the AA/BD may 
initiate proceedings to suspend or re-
voke a packager’s, agent’s or rep-
resentative’s privilege to assist appli-
cants obtain 8(a) certification, assist 
Participants obtain 8(a) contracts, or 
any other assistance to support pro-
gram participation. Good cause is de-
fined in § 103.4 of these regulations. 

(1) The AA/BD may send a show cause 
letter requesting the agent or rep-
resentative to demonstrate why the 
agent or representative should not be 
suspended or proposed for revocation, 
or may immediately send a written no-
tice suspending or proposing revoca-
tion, depending upon the evidence in 
the administrative record. The notice 
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will include a discussion of the rel-
evant facts and the reason(s) why the 
AA/BD believes that good cause exists. 

(2) Unless the AA/BD specifies a dif-
ferent time in the notice, the agent or 
representative must respond to the no-
tice within 30 days of the date of the 
notice with any facts or arguments 
showing why good cause does not exist. 
The agent or representative may re-
quest additional time to respond, 
which the AA/BD may grant in his or 
her discretion. 

(3) After considering the agent’s or 
representative’s response, the AA/BD 
will issue a final determination, set-
ting forth the reasons for this decision 
and, if a suspension continues to be ef-
fective or a revocation is implemented, 
the term of the suspension or revoca-
tion. 

(d) The AA/BD may refer a packager, 
agent, or other representative to SBA’s 
Suspension and Debarment Official for 
possible Government-wide suspension 
or debarment where appropriate, in-
cluding where it appears that the pack-
ager, agent or representative assisted 
an applicant to or Participant in the 
8(a) BD program submit information to 
SBA that the packager, agent or rep-
resentative knew was false or materi-
ally misleading. 

[76 FR 8253, Feb. 11, 2011] 

ELIGIBILITY REQUIREMENTS FOR PAR-
TICIPATION IN THE 8(a) BUSINESS DE-
VELOPMENT PROGRAM 

§ 124.101 What are the basic require-
ments a concern must meet for the 
8(a) BD program? 

Generally, a concern meets the basic 
requirements for admission to the 8(a) 
BD program if it is a small business 
which is unconditionally owned and 
controlled by one or more socially and 
economically disadvantaged individ-
uals who are of good character and citi-
zens of and residing in the United 
States, and which demonstrates poten-
tial for success. 

[76 FR 8254, Feb. 11, 2011] 

§ 124.102 What size business is eligible 
to participate in the 8(a) BD pro-
gram? 

(a)(1) An applicant concern must 
qualify as a small business concern as 

defined in part 121 of this title. The ap-
plicable size standard is the one for its 
primary industry classification. The 
rules for calculating the size of a trib-
ally-owned concern, a concern owned 
by an Alaska Native Corporation, a 
concern owned by a Native Hawaiian 
Organization, or a concern owned by a 
Community Development Corporation 
are additionally affected by §§ 124.109, 
124.110, and 124.111, respectively. 

(2) In order to remain eligible to par-
ticipate in the 8(a) BD program after 
certification, a firm must generally re-
main small for its primary industry 
classification, as adjusted during the 
program. SBA may graduate a Partici-
pant prior to the expiration of its pro-
gram term where the firm exceeds the 
size standard corresponding to its pri-
mary NAICS code, as adjusted, for 
three successive program years, unless 
the firm demonstrates that through its 
growth and development its primary 
industry is changing, pursuant to the 
criteria described in 13 CFR 121.107, to 
a related secondary NAICS code that is 
contained in its most recently ap-
proved business plan. The firm’s busi-
ness plan must contain specific targets, 
objectives, and goals for its continued 
growth and development under its new 
primary industry. 

(b) If 8(a) BD program officials deter-
mine that a concern may not qualify as 
small, they may deny an application 
for 8(a) BD program admission or may 
request a formal size determination 
under part 121 of this title. 

(c) A concern whose application is de-
nied due to size by 8(a) BD program of-
ficials may request a formal size deter-
mination under part 121 of this title. A 
favorable determination will enable 
the firm to immediately submit a new 
8(a) BD application without waiting 
one year. 

[63 FR 35739, June 30, 1998, as amended at 76 
FR 8254, Feb. 11, 2011] 

§ 124.103 Who is socially disadvan-
taged? 

(a) General. Socially disadvantaged 
individuals are those who have been 
subjected to racial or ethnic prejudice 
or cultural bias within American soci-
ety because of their identities as mem-
bers of groups and without regard to 
their individual qualities. The social 
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disadvantage must stem from cir-
cumstances beyond their control. 

(b) Members of designated groups. (1) 
There is a rebuttable presumption that 
the following individuals are socially 
disadvantaged: Black Americans; His-
panic Americans; Native Americans 
(Alaska Natives, Native Hawaiians, or 
enrolled members of a Federally or 
State recognized Indian Tribe); Asian 
Pacific Americans (persons with ori-
gins from Burma, Thailand, Malaysia, 
Indonesia, Singapore, Brunei, Japan, 
China (including Hong Kong), Taiwan, 
Laos, Cambodia (Kampuchea), Viet-
nam, Korea, The Philippines, U.S. 
Trust Territory of the Pacific Islands 
(Republic of Palau), Republic of the 
Marshall Islands, Federated States of 
Micronesia, the Commonwealth of the 
Northern Mariana Islands, Guam, 
Samoa, Macao, Fiji, Tonga, Kiribati, 
Tuvalu, or Nauru); Subcontinent Asian 
Americans (persons with origins from 
India, Pakistan, Bangladesh, Sri 
Lanka, Bhutan, the Maldives Islands or 
Nepal); and members of other groups 
designated from time to time by SBA 
according to procedures set forth at 
paragraph (d) of this section. Being 
born in a country does not, by itself, 
suffice to make the birth country an 
individual’s country of origin for pur-
poses of being included within a des-
ignated group. 

(2) An individual must demonstrate 
that he or she has held himself or her-
self out, and is currently identified by 
others, as a member of a designated 
group if SBA requires it. 

(3) The presumption of social dis-
advantage may be overcome with cred-
ible evidence to the contrary. Individ-
uals possessing or knowing of such evi-
dence should submit the information in 
writing to the Associate Administrator 
for Business Development (AA/BD) for 
consideration. 

(c) Individuals not members of des-
ignated groups. (1) An individual who is 
not a member of one of the groups pre-
sumed to be socially disadvantaged in 
paragraph (b)(1) of this section must 
establish individual social disadvan-
tage by a preponderance of the evi-
dence. 

(2) Evidence of individual social dis-
advantage must include the following 
elements: 

(i) At least one objective distin-
guishing feature that has contributed 
to social disadvantage, such as race, 
ethnic origin, gender, physical handi-
cap, long-term residence in an environ-
ment isolated from the mainstream of 
American society, or other similar 
causes not common to individuals who 
are not socially disadvantaged; 

(ii) Personal experiences of substan-
tial and chronic social disadvantage in 
American society, not in other coun-
tries; and 

(iii) Negative impact on entry into or 
advancement in the business world be-
cause of the disadvantage. SBA will 
consider any relevant evidence in as-
sessing this element. In every case, 
however, SBA will consider education, 
employment and business history, 
where applicable, to see if the totality 
of circumstances shows disadvantage 
in entering into or advancing in the 
business world. 

(A) Education. SBA considers such 
factors as denial of equal access to in-
stitutions of higher education, exclu-
sion from social and professional asso-
ciation with students or teachers, de-
nial of educational honors rightfully 
earned, and social patterns or pressures 
which discouraged the individual from 
pursuing a professional or business 
education. 

(B) Employment. SBA considers such 
factors as unequal treatment in hiring, 
promotions and other aspects of profes-
sional advancement, pay and fringe 
benefits, and other terms and condi-
tions of employment; retaliatory or 
discriminatory behavior by an em-
ployer; and social patterns or pressures 
which have channeled the individual 
into nonprofessional or non-business 
fields. 

(C) Business history. SBA considers 
such factors as unequal access to credit 
or capital, acquisition of credit or cap-
ital under commercially unfavorable 
circumstances, unequal treatment in 
opportunities for government contracts 
or other work, unequal treatment by 
potential customers and business asso-
ciates, and exclusion from business or 
professional organizations. 

(d) Socially disadvantaged group inclu-
sion—(1) General. Representatives of an 
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identifiable group whose members be-
lieve that the group has suffered chron-
ic racial or ethnic prejudice or cultural 
bias may petition SBA to be included 
as a presumptively socially disadvan-
taged group under paragraph (b)(1) of 
this section. Upon presentation of sub-
stantial evidence that members of the 
group have been subjected to racial or 
ethnic prejudice or cultural bias be-
cause of their identity as group mem-
bers and without regard to their indi-
vidual qualities, SBA will publish a no-
tice in the FEDERAL REGISTER that it 
has received and is considering such a 
request, and that it will consider public 
comments. 

(2) Standards to be applied. In deter-
mining whether a group has made an 
adequate showing that it has suffered 
chronic racial or ethnic prejudice or 
cultural bias for the purposes of this 
section, SBA must determine that: 

(i) The group has suffered prejudice, 
bias, or discriminatory practices; 

(ii) Those conditions have resulted in 
economic deprivation for the group of 
the type which Congress has found ex-
ists for the groups named in the Small 
Business Act; and 

(iii) Those conditions have produced 
impediments in the business world for 
members of the group over which they 
have no control and which are not com-
mon to small business owners gen-
erally. 

(3) Procedure. The notice published 
under paragraph (d)(1) of this section 
will authorize a specified period for the 
receipt of public comments supporting 
or opposing the petition for socially 
disadvantaged group status. If appro-
priate, SBA may hold hearings. SBA 
may also conduct its own research rel-
ative to the group’s petition. 

(4) Decision. In making a final deci-
sion that a group should be considered 
presumptively disadvantaged, SBA 
must find that a preponderance of the 
evidence demonstrates that the group 
has met the standards set forth in 
paragraph (d)(2) of this section based 
on SBA’s consideration of the group pe-
tition, the comments from the public, 
and any independent research it per-
forms. SBA will advise the petitioners 
of its final decision in writing, and pub-
lish its conclusion as a notice in the 
FEDERAL REGISTER. If appropriate, SBA 

will amend paragraph (b)(1) of this sec-
tion to include a new group. 

[63 FR 35739, June 30, 1998, as amended at 74 
FR 45753, Sept. 4, 2009; 76 FR 8254, Feb. 11, 
2011] 

§ 124.104 Who is economically dis-
advantaged? 

(a) General. Economically disadvan-
taged individuals are socially disadvan-
taged individuals whose ability to com-
pete in the free enterprise system has 
been impaired due to diminished cap-
ital and credit opportunities as com-
pared to others in the same or similar 
line of business who are not socially 
disadvantaged. 

(b) Submission of narrative and finan-
cial information. (1) Each individual 
claiming economic disadvantage must 
describe it in a narrative statement, 
and must submit personal financial in-
formation. 

(2) When married, an individual 
claiming economic disadvantage must 
submit separate financial information 
for his or her spouse, unless the indi-
vidual and the spouse are legally sepa-
rated. SBA will consider a spouse’s fi-
nancial situation in determining an in-
dividual’s access to credit and capital 
where the spouse has a role in the busi-
ness (e.g., an officer, employee or direc-
tor) or has lent money to, provided 
credit support to, or guaranteed a loan 
of the business. SBA does not take into 
consideration community property 
laws when determining economic dis-
advantage. 

(c) Factors to be considered. In consid-
ering diminished capital and credit op-
portunities, SBA will examine factors 
relating to the personal financial con-
dition of any individual claiming dis-
advantaged status, including income 
for the past three years (including bo-
nuses and the value of company stock 
received in lieu of cash), personal net 
worth, and the fair market value of all 
assets, whether encumbered or not. An 
individual who exceeds any one of the 
thresholds set forth in this paragraph 
for personal income, net worth or total 
assets will generally be deemed to have 
access to credit and capital and not 
economically disadvantaged. 

(1) Transfers within two years. (i) Ex-
cept as set forth in paragraph (c)(1)(ii) 
of this section, SBA will attribute to 
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an individual claiming disadvantaged 
status any assets which that individual 
has transferred to an immediate family 
member, or to a trust a beneficiary of 
which is an immediate family member, 
for less than fair market value, within 
two years prior to a concern’s applica-
tion for participation in the 8(a) BD 
program or within two years of a Par-
ticipant’s annual program review, un-
less the individual claiming disadvan-
taged status can demonstrate that the 
transfer is to or on behalf of an imme-
diate family member for that individ-
ual’s education, medical expenses, or 
some other form of essential support. 

(ii) SBA will not attribute to an indi-
vidual claiming disadvantaged status 
any assets transferred by that indi-
vidual to an immediate family member 
that are consistent with the customary 
recognition of special occasions, such 
as birthdays, graduations, anniver-
saries, and retirements. 

(iii) In determining an individual’s 
access to capital and credit, SBA may 
consider any assets that the individual 
transferred within such two-year pe-
riod described by paragraph (c)(1)(i) of 
this section that SBA does not consider 
in evaluating the individual’s assets 
and net worth (e.g., transfers to char-
ities). 

(2) Net worth. For initial 8(a) BD eli-
gibility, the net worth of an individual 
claiming disadvantage must be less 
than $250,000. For continued 8(a) BD 
eligibility after admission to the pro-
gram, net worth must be less than 
$750,000. In determining such net worth, 
SBA will exclude the ownership inter-
est in the applicant or Participant and 
the equity in the primary personal res-
idence (except any portion of such eq-
uity which is attributable to excessive 
withdrawals from the applicant or Par-
ticipant). Exclusions for net worth pur-
poses are not exclusions for asset valu-
ation or access to capital and credit 
purposes. 

(i) A contingent liability does not re-
duce an individual’s net worth. 

(ii) Funds invested in an Individual 
Retirement Account (IRA) or other of-
ficial retirement account that are un-
available to an individual until retire-
ment age without a significant penalty 
will not be considered in determining 
an individual’s net worth. In order to 

properly assess whether funds invested 
in a retirement account may be ex-
cluded from an individual’s net worth, 
the individual must provide informa-
tion about the terms and restrictions 
of the account to SBA and certify that 
the retirement account is legitimate. 

(iii) Income received from an appli-
cant or Participant that is an S cor-
poration, limited liability company 
(LLC) or partnership will be excluded 
from an individual’s net worth where 
the applicant or Participant provides 
documentary evidence demonstrating 
that the income was reinvested in the 
firm or used to pay taxes arising in the 
normal course of operations of the 
firm. Losses from the S corporation, 
LLC or partnership, however, are losses 
to the company only, not losses to the 
individual, and cannot be used to re-
duce an individual’s net worth. 

(iv) The personal net worth of an in-
dividual claiming to be an Alaska Na-
tive will include assets and income 
from sources other than an Alaska Na-
tive Corporation and exclude any of the 
following which the individual receives 
from any Alaska Native Corporation: 
cash (including cash dividends on stock 
received from an ANC) to the extent 
that it does not, in the aggregate, ex-
ceed $2,000 per individual per annum; 
stock (including stock issued or dis-
tributed by an ANC as a dividend or 
distribution on stock); a partnership 
interest; land or an interest in land (in-
cluding land or an interest in land re-
ceived from an ANC as a dividend or 
distribution on stock); and an interest 
in a settlement trust. 

(3) Personal income for the past three 
years. (i) If an individual’s adjusted 
gross income averaged over the three 
years preceding submission of the 8(a) 
application exceeds $250,000, SBA will 
presume that such individual is not 
economically disadvantaged. For con-
tinued 8(a) BD eligibility, SBA will 
presume that an individual is not eco-
nomically disadvantaged if his or her 
adjusted gross income averaged over 
the three preceding years exceeds 
$350,000. The presumption may be re-
butted by a showing that this income 
level was unusual and not likely to 
occur in the future, that losses com-
mensurate with and directly related to 
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the earnings were suffered, or by evi-
dence that the income is not indicative 
of lack of economic disadvantage. 

(ii) Income received from an appli-
cant or Participant that is an S cor-
poration, LLC or partnership will be 
excluded from an individual’s income 
where the applicant or Participant pro-
vides documentary evidence dem-
onstrating that the income was rein-
vested in the firm or used to pay taxes 
arising in the normal course of oper-
ations of the firm. Losses from the S 
corporation, LLC or partnership, how-
ever, are losses to the company only, 
not losses to the individual, and cannot 
be used to reduce an individual’s per-
sonal income. 

(4) Fair market value of all assets. An 
individual will generally not be consid-
ered economically disadvantaged if the 
fair market value of all his or her as-
sets (including his or her primary resi-
dence and the value of the applicant/ 
Participant firm) exceeds $4 million for 
an applicant concern and $6 million for 
continued 8(a) BD eligibility. The only 
assets excluded from this determina-
tion are funds excluded under para-
graph (c)(2)(ii) of this section as being 
invested in a qualified IRA account. 

[63 FR 35739, June 30, 1998, as amended at 76 
FR 8254, Feb. 11, 2011] 

§ 124.105 What does it mean to be un-
conditionally owned by one or more 
disadvantaged individuals? 

An applicant or Participant must be 
at least 51 percent unconditionally and 
directly owned by one or more socially 
and economically disadvantaged indi-
viduals who are citizens of the United 
States, except for concerns owned by 
Indian tribes, Alaska Native Corpora-
tions, Native Hawaiian Organizations, 
or Community Development Corpora-
tions (CDCs). See § 124.3 for definition of 
unconditional ownership; and §§ 124.109, 
124.110, and 124.111, respectively, for 
special ownership requirements for 
concerns owned by Indian tribes, ANCs, 
Native Hawaiian Organizations, and 
CDCs. 

(a) Ownership must be direct. Owner-
ship by one or more disadvantaged in-
dividuals must be direct ownership. An 
applicant or Participant owned prin-
cipally by another business entity or 
by a trust (including employee stock 

ownership trusts) that is in turn owned 
and controlled by one or more dis-
advantaged individuals does not meet 
this requirement. However, ownership 
by a trust, such as a living trust, may 
be treated as the functional equivalent 
of ownership by a disadvantaged indi-
vidual where the trust is revocable, and 
the disadvantaged individual is the 
grantor, a trustee, and the sole current 
beneficiary of the trust. 

(b) Ownership of a partnership. In the 
case of a concern which is a partner-
ship, at least 51 percent of every class 
of partnership interest must be uncon-
ditionally owned by one or more indi-
viduals determined by SBA to be so-
cially and economically disadvantaged. 
The ownership must be reflected in the 
concern’s partnership agreement. 

(c) Ownership of a limited liability com-
pany. In the case of a concern which is 
a limited liability company, at least 51 
percent of each class of member inter-
est must be unconditionally owned by 
one or more individuals determined by 
SBA to be socially and economically 
disadvantaged. 

(d) Ownership of a corporation. In the 
case of a concern which is a corpora-
tion, at least 51 percent of each class of 
voting stock outstanding and 51 per-
cent of the aggregate of all stock out-
standing must be unconditionally 
owned by one or more individuals de-
termined by SBA to be socially and 
economically disadvantaged. 

(e) Stock options’ effect on ownership. 
In determining unconditional owner-
ship, SBA will disregard any 
unexercised stock options or similar 
agreements held by disadvantaged indi-
viduals. However, any unexercised 
stock options or similar agreements 
(including rights to convert non-voting 
stock or debentures into voting stock) 
held by non-disadvantaged individuals 
will be treated as exercised, except for 
any ownership interests which are held 
by investment companies licensed 
under the Small Business Investment 
Act of 1958. 

(f) Dividends and distributions. One or 
more disadvantaged individuals must 
be entitled to receive: 

(1) At least 51 percent of the annual 
distribution of dividends paid on the 
stock of a corporate applicant concern; 

VerDate Sep<11>2014 11:39 Feb 03, 2016 Jkt 238045 PO 00000 Frm 00479 Fmt 8010 Sfmt 8010 Q:\13\13V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



470 

13 CFR Ch. I (1–1–16 Edition) § 124.105 

(2) 100 percent of the value of each 
share of stock owned by them in the 
event that the stock is sold; and 

(3) At least 51 percent of the retained 
earnings of the concern and 100 percent 
of the unencumbered value of each 
share of stock owned in the event of 
dissolution of the corporation. 

(g) Ownership of another Participant in 
the same or similar line of business. (1) An 
individual may not use his or her dis-
advantaged status to qualify a concern 
if that individual has an immediate 
family member who is using or has 
used his or her disadvantaged status to 
qualify another concern for the 8(a) BD 
program. The AA/BD may waive this 
prohibition if the two concerns have no 
connections, either in the form of own-
ership, control or contractual relation-
ships, and provided the individual seek-
ing to qualify the second concern has 
management and technical experience 
in the industry. Where the concern 
seeking a waiver is in the same or simi-
lar line of business as the current or 
former 8(a) concern, there is a pre-
sumption against granting the waiver. 
The applicant must provide clear and 
compelling evidence that no connec-
tion exists between the two firms. 

(2) If the AA/BD grants a waiver 
under paragraph (g)(1) of this section, 
SBA will, as part of its annual review, 
assess whether the firm continues to 
operate independently of the other cur-
rent or former 8(a) concern of an imme-
diate family member. SBA may ini-
tiate proceedings to terminate a firm 
for which a waiver was granted from 
further participation in the 8(a) BD 
program if it is apparent that there are 
connections between the two firms 
that were not disclosed to the AA/BD 
when the waiver was granted or that 
came into existence after the waiver 
was granted. SBA may also initiate 
termination proceedings if the firm be-
gins to operate in the same or similar 
line of business as the current or 
former 8(a) concern of the immediate 
family member and the firm did not 
operate in the same or similar line of 
business at the time the waiver was 
granted. 

(h) Ownership restrictions for non-dis-
advantaged individuals and concerns. (1) 
A non-disadvantaged individual (in the 
aggregate with all immediate family 

members) or a non-Participant concern 
that is a general partner or stock-
holder with at least a 10 percent owner-
ship interest in one Participant may 
not own more than a 10 percent inter-
est in another Participant that is in 
the developmental stage or more than 
a 20 percent interest in another Partic-
ipant in the transitional stage of the 
program. This restriction does not 
apply to financial institutions licensed 
or chartered by Federal, state or local 
government, including investment 
companies which are licensed under the 
Small Business Investment Act of 1958. 

(2) A non-Participant concern in the 
same or similar line of business or a 
principal of such concern may not own 
more than a 10 percent interest in a 
Participant that is in the develop-
mental stage or more than a 20 percent 
interest in a Participant in a transi-
tional stage of the program, except 
that a former Participant or a prin-
cipal of a former Participant (except 
those that have been terminated from 
8(a) BD program participation pursu-
ant to §§ 124.303 and 124.304) may have 
an equity ownership interest of up to 20 
percent in a current Participant in the 
developmental stage of the program or 
up to 30 percent in a transitional stage 
Participant, in the same or similar line 
of business. 

(i) Change of ownership. A Participant 
may change its ownership or business 
structure so long as one or more dis-
advantaged individuals own and con-
trol it after the change and SBA ap-
proves the transaction in writing prior 
to the change. The decision to approve 
or deny a Participant’s request for a 
change in ownership or business struc-
ture will be made and communicated 
to the firm by the AA/BD. The decision 
of the AA/BD is the final decision of 
the Agency. The AA/BD will issue a de-
cision within 60 days from receipt of a 
request containing all necessary docu-
mentation, or as soon thereafter as 
possible. If 60 days lapse without a de-
cision from SBA, the Participant can-
not presume that it can complete the 
change without written approval from 
SBA. A decision to deny a request for 
change of ownership or business struc-
ture may be grounds for program ter-
mination where the change is made 
nevertheless. 
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(1) Any Participant that was awarded 
one or more 8(a) contracts may sub-
stitute one disadvantaged individual 
for another disadvantaged individual 
without requiring the termination of 
those contracts or a request for waiver 
under § 124.515, as long as it receives 
SBA’s approval prior to the change. 

(2) Where the previous owner held 
less than a 10 percent interest in the 
concern, or the transfer results from 
the death or incapacity due to a seri-
ous, long-term illness or injury of a 
disadvantaged principal, prior approval 
is not required, but the concern must 
notify SBA within 60 days. 

(3) Continued participation of the 
Participant with new ownership and 
the award of any new 8(a) contracts re-
quires SBA’s determination that all 
eligibility requirements are met by the 
concern and the new owners. 

(4) Where a Participant requests a 
change of ownership or business struc-
ture, and proceeds with the change 
prior to receiving SBA approval (or 
where a change of ownership results 
from the death or incapacity of a dis-
advantaged individual for which a re-
quest prior to the change in ownership 
could not occur), SBA will suspend the 
Participant from program benefits 
pending resolution of the request. If 
the change is approved, the length of 
the suspension will be restored to the 
Participant’s program term in the case 
of death or incapacity, or if the firm 
requested prior approval and waited 60 
days for SBA approval. 

(5) A change in ownership does not 
provide the new owner(s) with a new 
8(a) BD program term. For example, if 
a concern has been in the 8(a) BD pro-
gram for five years when a change in 
ownership occurs, the new owner will 
have four years remaining until pro-
gram graduation. 

(j) Public offering. A Participant’s re-
quest for SBA’s approval for the 
issuance of a public offering will be 
treated as a request for a change of 
ownership. Such request will cause 
SBA to examine the concern’s contin-
ued need for access to the business de-
velopment resources of the 8(a) BD pro-
gram. 

(k) Community property laws given ef-
fect. In determining ownership inter-
ests when an owner resides in any of 

the community property states or ter-
ritories of the United States (Arizona, 
California, Idaho, Louisiana, Nevada, 
New Mexico, Puerto Rico, Texas, Wash-
ington and Wisconsin), SBA considers 
applicable state community property 
laws. If only one spouse claims dis-
advantaged status, that spouse’s own-
ership interest will be considered un-
conditionally held only to the extent it 
is vested by the community property 
laws. A transfer or relinquishment of 
interest by the non-disadvantaged 
spouse may be necessary in some cases 
to establish eligibility. 

[63 FR 35739, June 30, 1998, as amended at 74 
FR 45753, Sept. 4, 2009; 76 FR 8255, Feb. 11, 
2011] 

§ 124.106 When do disadvantaged indi-
viduals control an applicant or Par-
ticipant? 

Control is not the same as ownership, 
although both may reside in the same 
person. SBA regards control as includ-
ing both the strategic policy setting 
exercised by boards of directors and the 
day-to-day management and adminis-
tration of business operations. An ap-
plicant or Participant’s management 
and daily business operations must be 
conducted by one or more disadvan-
taged individuals, except for concerns 
owned by Indian tribes, ANCs, Native 
Hawaiian Organizations, or Commu-
nity Development Corporations (CDCs). 
(See §§ 124.109, 124.110, and 124.111, re-
spectively, for the requirements for 
concerns owned by Indian tribes or 
ANCs, for concerns owned by Native 
Hawaiian Organizations, and for CDC- 
owned concerns.) Disadvantaged indi-
viduals managing the concern must 
have managerial experience of the ex-
tent and complexity needed to run the 
concern. A disadvantaged individual 
need not have the technical expertise 
or possess a required license to be 
found to control an applicant or Par-
ticipant if he or she can demonstrate 
that he or she has ultimate managerial 
and supervisory control over those who 
possess the required licenses or tech-
nical expertise. However, where a crit-
ical license is held by a non-disadvan-
taged individual having an equity in-
terest in the applicant or Participant 
firm, the non-disadvantaged individual 
may be found to control the firm. 
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(a)(1) An applicant or Participant 
must be managed on a full-time basis 
by one or more disadvantaged individ-
uals who possess requisite management 
capabilities. 

(2) A disadvantaged full-time man-
ager must hold the highest officer posi-
tion (usually President or Chief Execu-
tive Officer) in the applicant or Partic-
ipant and be physically located in the 
United States. 

(3) One or more disadvantaged indi-
viduals who manage the applicant or 
Participant must devote full-time to 
the business during the normal work-
ing hours of firms in the same or simi-
lar line of business. Work in a wholly- 
owned subsidiary of the applicant or 
participant may be considered to meet 
the requirement of full-time devotion. 
This applies only to a subsidiary owned 
by the 8(a) firm, and not to firms in 
which the disadvantaged individual has 
an ownership interest. 

(4) Any disadvantaged manager who 
wishes to engage in outside employ-
ment must notify SBA of the nature 
and anticipated duration of the outside 
employment and obtain the prior writ-
ten approval of SBA. SBA will deny a 
request for outside employment which 
could conflict with the management of 
the firm or could hinder it in achieving 
the objectives of its business develop-
ment plan. 

(5) Except as provided in paragraph 
(d)(1) of this section, a disadvantaged 
owner’s unexercised right to cause a 
change in the control or management 
of the applicant concern does not in 
itself constitute disadvantaged control 
and management, regardless of how 
quickly or easily the right could be ex-
ercised. 

(b) In the case of a partnership, one 
or more disadvantaged individuals 
must serve as general partners, with 
control over all partnership decisions. 
A partnership in which no disadvan-
taged individual is a general partner 
will be ineligible for participation. 

(c) In the case of a limited liability 
company, one or more disadvantaged 
individuals must serve as management 
members, with control over all deci-
sions of the limited liability company. 

(d) One or more disadvantaged indi-
viduals must control the Board of Di-

rectors of a corporate applicant or Par-
ticipant. 

(1) SBA will deem disadvantaged in-
dividuals to control the Board of Direc-
tors where: 

(i) A single disadvantaged individual 
owns 100% of all voting stock of an ap-
plicant or Participant concern; 

(ii) A single disadvantaged individual 
owns at least 51% of all voting stock of 
an applicant or Participant concern, 
the individual is on the Board of Direc-
tors and no super majority voting re-
quirements exist for shareholders to 
approve corporation actions. Where 
super majority voting requirements are 
provided for in the concern’s articles of 
incorporation, its by-laws, or by state 
law, the disadvantaged individual must 
own at least the percent of the voting 
stock needed to overcome any such 
super majority voting requirements; or 

(iii) More than one disadvantaged 
shareholder seeks to qualify the con-
cern (i.e., no one individual owns 51%), 
each such individual is on the Board of 
Directors, together they own at least 
51% of all voting stock of the concern, 
no super majority voting requirements 
exist, and the disadvantaged share-
holders can demonstrate that they 
have made enforceable arrangements 
to permit one of them to vote the stock 
of all as a block without a shareholder 
meeting. Where the concern has super 
majority voting requirements, the dis-
advantaged shareholders must own at 
least that percentage of voting stock 
needed to overcome any such super ma-
jority ownership requirements. 

(2) Where an applicant or Participant 
does not meet the requirements set 
forth in paragraph (d)(1) of this section, 
the disadvantaged individual(s) upon 
whom eligibility is based must control 
the Board of Directors through actual 
numbers of voting directors or, where 
permitted by state law, through 
weighted voting (e.g., in a concern hav-
ing a two-person Board of Directors 
where one individual on the Board is 
disadvantaged and one is not, the dis-
advantaged vote must be weighted— 
worth more than one vote—in order for 
the concern to be eligible for 8(a) par-
ticipation). Where a concern seeks to 
comply with this paragraph: 
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(i) Provisions for the establishment 
of a quorum cannot permit non-dis-
advantaged Directors to control the 
Board of Directors, directly or indi-
rectly; 

(ii) Any Executive Committee of Di-
rectors must be controlled by disadvan-
taged directors unless the Executive 
Committee can only make rec-
ommendations to and cannot independ-
ently exercise the authority of the 
Board of Directors. 

(3) An applicant must inform SBA of 
any super majority voting require-
ments provided for in its articles of in-
corporation, its by-laws, by state law, 
or otherwise. Similarly, after being ad-
mitted to the program, a Participant 
must inform SBA of changes regarding 
super majority voting requirements. 

(4) Non-voting, advisory, or honorary 
Directors may be appointed without af-
fecting disadvantaged individuals’ con-
trol of the Board of Directors. 

(5) Arrangements regarding the 
structure and voting rights of the 
Board of Directors must comply with 
applicable state law. 

(e) Non-disadvantaged individuals 
may be involved in the management of 
an applicant or Participant, and may 
be stockholders, partners, limited li-
ability members, officers, and/or direc-
tors of the applicant or Participant. 
However, no non-disadvantaged indi-
vidual or immediate family member 
may: 

(1) Exercise actual control or have 
the power to control the applicant or 
Participant; 

(2) Be a former employer or a prin-
cipal of a former employer of any dis-
advantaged owner of the applicant or 
Participant, unless it is determined by 
the AA/BD that the relationship be-
tween the former employer or principal 
and the disadvantaged individual or ap-
plicant concern does not give the 
former employer actual control or the 
potential to control the applicant or 
Participant and such relationship is in 
the best interests of the 8(a) BD firm; 
or 

(3) Receive compensation from the 
applicant or Participant in any form as 
directors, officers or employees, includ-
ing dividends, that exceeds the com-
pensation to be received by the highest 
officer (usually CEO or President). The 

highest ranking officer may elect to 
take a lower salary than a non-dis-
advantaged individual only upon dem-
onstrating that it helps the applicant 
or Participant. In the case of a Partici-
pant, the Participant must also obtain 
the prior written consent of the AA/BD 
or designee before changing the com-
pensation paid to the highest ranking 
officer to be below that paid to a non- 
disadvantaged individual. 

(f) Non-disadvantaged individuals 
who transfer majority stock ownership 
or control of the firm to an immediate 
family member within two years prior 
to the application and remain involved 
in the firm as a stockholder, officer, di-
rector, or key employee of the firm are 
presumed to control the firm. The pre-
sumption may be rebutted by showing 
that the transferee has independent 
management experience necessary to 
control the operation of the firm. 

(g) Non-disadvantaged individuals or 
entities may be found to control or 
have the power to control in any of the 
following circumstances, which are il-
lustrative only and not all inclusive: 

(1) In circumstances where an appli-
cant or Participant seeks to establish 
disadvantaged control of the Board of 
Directors through paragraph (d)(2) of 
this section, non-disadvantaged indi-
viduals control the Board of Directors 
of the applicant or Participant, either 
directly through majority voting mem-
bership, or indirectly, where the by- 
laws allow non-disadvantaged individ-
uals effectively to prevent a quorum or 
block actions proposed by the dis-
advantaged individuals. 

(2) A non-disadvantaged individual or 
entity, having an equity interest in the 
applicant or participant, provides crit-
ical financial or bonding support or a 
critical license to the applicant or Par-
ticipant which directly or indirectly 
allows the non-disadvantaged indi-
vidual significantly to influence busi-
ness decisions of the Participant. 

(3) A non-disadvantaged individual or 
entity controls the applicant or Partic-
ipant or an individual disadvantaged 
owner through loan arrangements. Pro-
viding a loan guaranty on commer-
cially reasonable terms does not, by 
itself, give a non-disadvantaged indi-
vidual or entity the power to control a 
firm. 
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(4) Business relationships exist with 
non-disadvantaged individuals or enti-
ties which cause such dependence that 
the applicant or Participant cannot ex-
ercise independent business judgment 
without great economic risk. 

(h) Notwithstanding the provisions of 
this section requiring a disadvantaged 
owner to control the daily business op-
erations and long-term strategic plan-
ning of an 8(a) BD Participant, where a 
disadvantaged individual upon whom 
eligibility is based is a reserve compo-
nent member in the United States mili-
tary who has been called to active 
duty, the Participant may elect to des-
ignate one or more individuals to con-
trol the Participant on behalf of the 
disadvantaged individual during the 
active duty call-up period. If such an 
election is made, the Participant will 
continue to be treated as an eligible 
8(a) Participant and no additional time 
will be added to its program term. Al-
ternatively, the Participant may elect 
to suspend its 8(a) BD participation 
during the active duty call-up period 
pursuant to §§ 124.305(h)(1)(ii) and 
124.305(h)(4). 

[63 FR 35739, June 30, 1998, as amended at 74 
FR 45753, Sept. 4, 2009; 76 FR 8255, Feb. 11, 
2011] 

§ 124.107 What is potential for success? 
The applicant concern must possess 

reasonable prospects for success in 
competing in the private sector if ad-
mitted to the 8(a) BD program. To do 
so, it must be in business in its pri-
mary industry classification for at 
least two full years immediately prior 
to the date of its 8(a) BD application, 
unless a waiver for this requirement is 
granted pursuant to paragraph (b) of 
this section. 

(a) Income tax returns for each of the 
two previous tax years must show oper-
ating revenues in the primary industry 
in which the applicant is seeking 8(a) 
BD certification. 

(b)(1) SBA may waive the two years 
in business requirement if each of the 
following five conditions are met: 

(i) The individual or individuals upon 
whom eligibility is based have substan-
tial business management experience; 

(ii) The applicant has demonstrated 
technical experience to carry out its 
business plan with a substantial likeli-

hood for success if admitted to the 8(a) 
BD program; 

(iii) The applicant has adequate cap-
ital to sustain its operations and carry 
out its business plan as a Participant; 

(iv) The applicant has a record of suc-
cessful performance on contracts from 
governmental or nongovernmental 
sources in its primary industry cat-
egory; and 

(v) The applicant has, or can dem-
onstrate its ability to timely obtain, 
the personnel, facilities, equipment, 
and any other requirements needed to 
perform contracts as a Participant. 

(2) The concern seeking a waiver 
under paragraph (b) must provide infor-
mation on governmental and non-
governmental contracts in progress 
and completed (including letters of ref-
erence) in order to establish successful 
contract performance, and must dem-
onstrate how it otherwise meets the 
five conditions for waiver. SBA con-
siders an applicant’s performance on 
both government and private sector 
contracts in determining whether the 
firm has an overall successful perform-
ance record. If, however, the applicant 
has performed only government con-
tracts or only private sector contracts, 
SBA will review its performance on 
those contracts alone to determine 
whether the applicant possesses a 
record of successful performance. 

(c) In assessing potential for success, 
SBA considers the concern’s access to 
credit and capital, including, but not 
limited to, access to long-term financ-
ing, access to working capital financ-
ing, equipment trade credit, access to 
raw materials and supplier trade cred-
it, and bonding capability. 

(d) In assessing potential for success, 
SBA will also consider the technical 
and managerial experience of the appli-
cant concern’s managers, the operating 
history of the concern, the concern’s 
record of performance on previous Fed-
eral and private sector contracts in the 
primary industry in which the concern 
is seeking 8(a) BD certification, and its 
financial capacity. The applicant con-
cern as a whole must demonstrate both 
technical knowledge in its primary in-
dustry category and management expe-
rience sufficient to run its day-to-day 
operations. 
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(e) The Participant or individuals 
employed by the Participant must hold 
all requisite licenses if the concern is 
engaged in an industry requiring pro-
fessional licensing (e.g., public ac-
countancy, law, professional engineer-
ing). 

(f) An applicant will not be denied ad-
mission into the 8(a) BD program due 
solely to a determination that poten-
tial 8(a) contract opportunities are un-
available to assist in the development 
of the concern unless: 

(1) The Government has not pre-
viously procured and is unlikely to pro-
cure the types of products or services 
offered by the concern; or 

(2) The purchase of such products or 
services by the Federal Government 
will not be in quantities sufficient to 
support the developmental needs of the 
applicant and other Participants pro-
viding the same or similar items or 
services. 

§ 124.108 What other eligibility re-
quirements apply for individuals or 
businesses? 

(a) Good character. The applicant or 
Participant and all its principals must 
have good character. 

(1) If during the processing of an ap-
plication, adverse information is ob-
tained from the applicant or a credible 
source regarding possible criminal con-
duct by the applicant or any of its 
principals, SBA will suspend further 
processing of the application and refer 
it to SBA’s Office of Inspector General 
(OIG) for review. If SBA does not hear 
back from OIG within 45 days, SBA will 
coordinate with OIG a suitable date to 
recommence the processing of the ap-
plication. The AA/BD will consider any 
findings of the OIG when evaluating 
the application. 

(2) Violations of any of SBA’s regula-
tions may result in denial of participa-
tion in the 8(a) BD program. The AA/ 
BD will consider the nature and sever-
ity of the violation in making an eligi-
bility determination. 

(3) Debarred or suspended concerns or 
concerns owned by debarred or sus-
pended persons are ineligible for admis-
sion to the 8(a) BD program. 

(4) An applicant is ineligible for ad-
mission to the 8(a) BD program if the 
applicant concern or a proprietor, part-

ner, limited liability member, director, 
officer, or holder of at least 10 percent 
of its stock, or another person (includ-
ing key employees) with significant au-
thority over the concern: 

(i) Lacks business integrity as dem-
onstrated by information related to an 
indictment or guilty plea, conviction, 
civil judgment, or settlement; or 

(ii) Is currently incarcerated, or on 
parole or probation pursuant to a pre- 
trial diversion or following conviction 
for a felony or any crime involving 
business integrity. 

(5) If, during the processing of an ap-
plication, SBA determines that an ap-
plicant has knowingly submitted false 
information, regardless of whether cor-
rect information would cause SBA to 
deny the application, and regardless of 
whether correct information was given 
to SBA in accompanying documents, 
SBA will deny the application. If, after 
admission to the program, SBA dis-
covers that false information has been 
knowingly submitted by a firm, SBA 
will initiate termination proceedings 
and suspend the firm under §§ 124.304 
and 124.305. Whenever SBA determines 
that the applicant submitted false in-
formation, the matter will be referred 
to SBA’s Office of Inspector General for 
review. 

(b) One-time eligibility. Once a concern 
or disadvantaged individual upon 
whom eligibility was based has partici-
pated in the 8(a) BD program, neither 
the concern nor that individual will be 
eligible again. 

(1) An individual who claims dis-
advantage and completes the appro-
priate SBA forms to qualify an appli-
cant has participated in the 8(a) BD 
program if SBA approves the applica-
tion. 

(2) Use of eligibility will take effect 
on the date of the concern’s approval 
for admission into the program. 

(3) An individual who uses his or her 
one-time eligibility to qualify a con-
cern for the 8(a) BD program will be 
considered a non-disadvantaged indi-
vidual for ownership or control pur-
poses of another applicant or Partici-
pant. The criteria restricting partici-
pation by non-disadvantaged individ-
uals will apply to such an individual. 
See §§ 124.105 and 124.106. 
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(4) When at least 50% of the assets of 
a concern are the same as those of a 
former Participant, the concern will 
not be eligible for entry into the pro-
gram. 

(5) Participants which change their 
form of business organization and 
transfer their assets and liabilities to 
the new organization may do so with-
out affecting the eligibility of the new 
organization provided the previous 
business is dissolved and all other eli-
gibility criteria are met. In such a 
case, the new organization may com-
plete the remaining program term of 
the previous organization. A request 
for a change in business form will be 
treated as a change of ownership under 
§ 124.105(i). 

(c) Wholesalers. An applicant concern 
seeking admission to the 8(a) BD pro-
gram as a wholesaler need not dem-
onstrate that it is capable of meeting 
the requirements of the nonmanufac-
turer rule for its primary industry 
classification. 

(d) Brokers. Brokers are ineligible to 
participate in the 8(a) BD program. A 
broker is a concern that adds no mate-
rial value to an item being supplied to 
a procuring activity or which does not 
take ownership or possession of or han-
dle the item being procured with its 
own equipment or facilities. 

(e) Federal financial obligations. Nei-
ther a firm nor any of its principals 
that fails to pay significant financial 
obligations owed to the Federal Gov-
ernment, including unresolved tax 
liens and defaults on Federal loans or 
other Federally assisted financing, is 
eligible for admission to or participa-
tion in the 8(a) BD program. 

[63 FR 35739, 35772, June 30, 1998, as amended 
at 74 FR 45753, Sept. 4, 2009; 76 FR 8255, Feb. 
11, 2011] 

§ 124.109 Do Indian tribes and Alaska 
Native Corporations have any spe-
cial rules for applying to the 8(a) 
BD program? 

(a) Special rules for ANCs. Small busi-
ness concerns owned and controlled by 
ANCs are eligible for participation in 
the 8(a) program and must meet the 
eligibility criteria set forth in § 124.112 
to the extent the criteria are not in-
consistent with this section. ANC- 
owned concerns are subject to the same 

conditions that apply to tribally-owned 
concerns, as described in paragraphs (b) 
and (c) of this section, except that the 
following provisions and exceptions 
apply only to ANC-owned concerns: 

(1) Alaska Natives and descendants of 
Natives must own a majority of both 
the total equity of the ANC and the 
total voting powers to elect directors 
of the ANC through their holdings of 
settlement common stock. Settlement 
common stock means stock of an ANC 
issued pursuant to 43 U.S.C. 1606(g)(1), 
which is subject to the rights and re-
strictions listed in 43 U.S.C. 1606(h)(1). 

(2) An ANC that meets the require-
ments set forth in paragraph (a)(1) of 
this section is deemed economically 
disadvantaged under 43 U.S.C. 1626(e), 
and need not establish economic dis-
advantage as required by paragraph 
(b)(2) of this section. 

(3) Even though an ANC can be either 
for profit or non-profit, a small busi-
ness concern owned and controlled by 
an ANC must be for profit to be eligible 
for the 8(a) program. The concern will 
be deemed owned and controlled by the 
ANC where both the majority of stock 
or other ownership interest and total 
voting power are held by the ANC and 
holders of its settlement common 
stock. 

(4) The Alaska Native Claims Settle-
ment Act provides that a concern 
which is majority owned by an ANC 
shall be deemed to be both owned and 
controlled by Alaska Natives and an 
economically disadvantaged business. 
Therefore, an individual responsible for 
control and management of an ANC- 
owned applicant or Participant need 
not establish personal social and eco-
nomic disadvantage. 

(5) Paragraphs (b)(3)(i), (ii) and (iv) of 
this section are not applicable to an 
ANC, provided its status as an ANC is 
clearly shown in its articles of incorpo-
ration. 

(6) Paragraph (c)(1) of this section is 
not applicable to an ANC-owned con-
cern to the extent it requires an ex-
press waiver of sovereign immunity or 
a ‘‘sue and be sued’’ clause. 

(b) Tribal eligibility. In order to qual-
ify a concern which it owns and con-
trols for participation in the 8(a) BD 
program, an Indian Tribe must estab-
lish its own economic disadvantaged 
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status under paragraph (b)(2) of this 
section. Once an Indian Tribe estab-
lishes that it is economically disadvan-
taged in connection with the applica-
tion for one Tribally-owned firm, it 
need not reestablish such status in 
order to have other businesses that it 
owns certified for 8(a) BD program par-
ticipation, unless specifically re-
quested to do so by the AA/BD. An In-
dian Tribe may request to meet with 
SBA prior to submitting an application 
for 8(a) BD participation for its first 
applicant firm to better understand 
what SBA requires for it to establish 
economic disadvantage. Each Tribally- 
owned concern seeking to be certified 
for 8(a) BD participation must comply 
with the provisions of paragraph (c) of 
this section. 

(1) Social disadvantage. An Indian 
tribe as defined in § 124.3 is considered 
to be socially disadvantaged. 

(2) Economic disadvantage. In order to 
be eligible to participate in the 8(a) BD 
program, the Indian tribe must dem-
onstrate to SBA that the tribe itself is 
economically disadvantaged. This must 
involve the consideration of available 
data showing the tribe’s economic con-
dition, including but not limited to, 
the following information: 

(i) The number of tribal members. 
(ii) The present tribal unemployment 

rate. 
(iii) The per capita income of tribal 

members, excluding judgment awards. 
(iv) The percentage of the local In-

dian population below the poverty 
level. 

(v) The tribe’s access to capital. 
(vi) The tribal assets as disclosed in a 

current tribal financial statement. The 
statement must list all assets includ-
ing those which are encumbered or held 
in trust, but the status of those encum-
bered or in trust must be clearly delin-
eated. 

(vii) A list of all wholly or partially 
owned tribal enterprises or affiliates 
and the primary industry classification 
of each. The list must also specify the 
members of the tribe who manage or 
control such enterprises by serving as 
officers or directors. 

(3) Forms and documents required to be 
submitted. Except as otherwise provided 
in this section, the Indian tribe gen-
erally must submit the forms and docu-

ments required of 8(a) BD applicants as 
well as the following material: 

(i) A copy of all governing documents 
such as the tribe’s constitution or busi-
ness charter. 

(ii) Evidence of its recognition as a 
tribe eligible for the special programs 
and services provided by the United 
States or by its state of residence. 

(iii) Copies of its articles of incorpo-
ration and bylaws as filed with the or-
ganizing or chartering authority, or 
similar documents needed to establish 
and govern a non-corporate legal enti-
ty. 

(iv) Documents or materials needed 
to show the tribe’s economically dis-
advantaged status as described in para-
graph (b)(2) of this section. 

(c) Business eligibility. In order to be 
eligible to participate in the 8(a) BD 
program, a concern which is owned by 
an eligible Indian tribe (or wholly 
owned business entities of such tribe) 
must meet the conditions set forth in 
paragraphs (c)(1) through (c)(7) of this 
section. 

(1) Legal business entity organized for 
profit and susceptible to suit. The appli-
cant or participating concern must be 
a separate and distinct legal entity or-
ganized or chartered by the tribe, or 
Federal or state authorities. The con-
cern’s articles of incorporation, part-
nership agreement or limited liability 
company articles of organization must 
contain express sovereign immunity 
waiver language, or a ‘‘sue and be 
sued’’ clause which designates United 
States Federal Courts to be among the 
courts of competent jurisdiction for all 
matters relating to SBA’s programs in-
cluding, but not limited to, 8(a) BD 
program participation, loans, and con-
tract performance. Also, the concern 
must be organized for profit, and the 
tribe must possess economic develop-
ment powers in the tribe’s governing 
documents. 

(2) Size. (i) A tribally-owned applicant 
concern must qualify as a small busi-
ness concern as defined for purposes of 
Federal Government procurement in 
part 121 of this title. The particular 
size standard to be applied is based on 
the primary industry classification of 
the applicant concern. 

(ii) A tribally-owned Participant 
must certify to SBA that it is a small 
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business pursuant to the provisions of 
part 121 of this title for the purpose of 
performing each individual contract 
which it is awarded. 

(iii) In determining the size of a 
small business concern owned by a so-
cially and economically disadvantaged 
Indian tribe (or a wholly owned busi-
ness entity of such tribe) for either 8(a) 
BD program entry or contract award, 
the firm’s size shall be determined 
independently without regard to its af-
filiation with the tribe, any entity of 
the tribal government, or any other 
business enterprise owned by the tribe, 
unless the Administrator determines 
that one or more such tribally-owned 
business concerns have obtained, or are 
likely to obtain, a substantial unfair 
competitive advantage within an in-
dustry category. 

(3) Ownership. (i) For corporate enti-
ties, a Tribe must unconditionally own 
at least 51 percent of the voting stock 
and at least 51 percent of the aggregate 
of all classes of stock. For non-cor-
porate entities, a Tribe must uncondi-
tionally own at least a 51 percent inter-
est. 

(ii) A Tribe may not own 51% or more 
of another firm which, either at the 
time of application or within the pre-
vious two years, has been operating in 
the 8(a) program under the same pri-
mary NAICS code as the applicant. A 
Tribe may, however, own a Participant 
or other applicant that conducts or 
will conduct secondary business in the 
8(a) BD program under the NAICS code 
which is the primary NAICS code of 
the applicant concern. In addition, 
once an applicant is admitted to the 
8(a) BD program, it may not receive an 
8(a) sole source contract that is a fol-
low-on contract to an 8(a) contract 
that was performed immediately pre-
viously by another Participant (or 
former Participant) owned by the same 
Tribe. For purposes of this paragraph, 
the same primary NAICS code means 
the six digit NAICS code having the 
same corresponding size standard. 

(iii) The restrictions of § 124.105(h) do 
not apply to tribes; they do, however, 
apply to non disadvantaged individuals 
or other business concerns that are 
partial owners of a tribally-owned con-
cern. 

(4) Control and management. (i) The 
management and daily business oper-
ations of a Tribally-owned concern 
must be controlled by the Tribe. The 
Tribally-owned concern may be con-
trolled by the Tribe through one or 
more individuals who possess sufficient 
management experience of an extent 
and complexity needed to run the con-
cern, or through management as fol-
lows: 

(A) Management may be provided by 
committees, teams, or Boards of Direc-
tors which are controlled by one or 
more members of an economically dis-
advantaged tribe, or 

(B) Management may be provided by 
non-Tribal members if the concern can 
demonstrate that the Tribe can hire 
and fire those individuals, that it will 
retain control of all management deci-
sions common to boards of directors, 
including strategic planning, budget 
approval, and the employment and 
compensation of officers, and that a 
written management development plan 
exists which shows how Tribal mem-
bers will develop managerial skills suf-
ficient to manage the concern or simi-
lar Tribally-owned concerns in the fu-
ture. 

(ii) Members of the management 
team, business committee members, of-
ficers, and directors are precluded from 
engaging in any outside employment or 
other business interests which conflict 
with the management of the concern or 
prevent the concern from achieving the 
objectives set forth in its business de-
velopment plan. This is not intended to 
preclude participation in tribal or 
other activities which do not interfere 
with such individual’s responsibilities 
in the operation of the applicant con-
cern. 

(5) Individual eligibility limitation. SBA 
does not deem an individual involved 
in the management or daily business 
operations of a tribally-owned concern 
to have used his or her individual eligi-
bility within the meaning of 
§ 124.108(b). 

(6) Potential for success. A Tribally- 
owned applicant concern must possess 
reasonable prospects for success in 
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competing in the private sector if ad-
mitted to the 8(a) BD program. A Trib-
ally-owned applicant may establish po-
tential for success by demonstrating 
that: 

(i) It has been in business for at least 
two years, as evidenced by income tax 
returns (individual or consolidated) for 
each of the two previous tax years 
showing operating revenues in the pri-
mary industry in which the applicant 
is seeking 8(a) BD certification; or 

(ii) The individual(s) who will man-
age and control the daily business op-
erations of the firm have substantial 
technical and management experience, 
the applicant has a record of successful 
performance on contracts from govern-
mental or nongovernmental sources in 
its primary industry category, and the 
applicant has adequate capital to sus-
tain its operations and carry out its 
business plan as a Participant; or 

(iii) The Tribe has made a firm writ-
ten commitment to support the oper-
ations of the applicant concern and it 
has the financial ability to do so. 

(7) Other eligibility criteria. (i) As with 
other 8(a) applicants, a tribally-owned 
applicant concern shall not be denied 
admission into the 8(a) program due 
solely to a determination that specific 
contract opportunities are unavailable 
to assist the development of the con-
cern unless: 

(A) The Government has not pre-
viously procured and is unlikely to pro-
cure the types of products or services 
offered by the concern; or 

(B) The purchase of such products or 
services by the Federal Government 
will not be in quantities sufficient to 
support the developmental needs of the 
applicant and other program partici-
pants providing the same or similar 
items or services. 

(ii) Except for the tribe itself, the 
concern’s officers, directors, and all 
shareholders owning an interest of 20% 
or more must demonstrate good char-
acter. See § 124.108(a). 

[63 FR 35739, June 30, 1998, as amended at 74 
FR 45753, Sept. 4, 2009; 76 FR 8255, Feb. 11, 
2011] 

§ 124.110 Do Native Hawaiian Organi-
zations have any special rules for 
applying to the 8(a) BD program? 

(a) Concerns owned by economically 
disadvantaged Native Hawaiian Organi-
zations, as defined in § 124.3, are eligible 
for participation in the 8(a) program 
and other federal programs requiring 
SBA to determine social and economic 
disadvantage as a condition of eligi-
bility. Such concerns must meet all 
eligibility criteria set forth in §§ 124.101 
through 124.108 and § 124.112 to the ex-
tent that they are not inconsistent 
with this section. 

(b) A concern owned by a Native Ha-
waiian Organization must qualify as a 
small business concern as defined in 
part 121 of this title. The size standard 
corresponding to the primary industry 
classification of the applicant concern 
applies for determining size. SBA will 
determine the concern’s size independ-
ently, without regard to its affiliation 
with the Native Hawaiian Organization 
or any other business enterprise owned 
by the Native Hawaiian Organization, 
unless the Administrator determines 
that one or more such concerns owned 
by the Native Hawaiian Organization 
have obtained, or are likely to obtain, 
a substantial unfair competitive ad-
vantage within an industry category. 

(c) An NHO must establish that it is 
economically disadvantaged and that 
its business activities will principally 
benefit Native Hawaiians. 

(1) To determine whether an NHO is 
economically disadvantaged, SBA con-
siders the individual economic status 
of the NHO’s members. The majority of 
an NHO’s members must qualify as eco-
nomically disadvantaged under 
§ 124.104. For the first 8(a) applicant 
owned by a particular NHO, individual 
NHO members must meet the same ini-
tial eligibility economic disadvantage 
thresholds as individually-owned 8(a) 
applicants. For any additional 8(a) ap-
plicant owned by the NHO, individual 
NHO members must meet the economic 
disadvantage thresholds for continued 
8(a) eligibility. If the NHO has no mem-
bers, then a majority of the members 
of the board of directors must qualify 
as economically disadvantaged. If 
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there are members and a board of di-
rectors, only a majority of the mem-
bers must be economically disadvan-
taged. 

(2) An NHO should describe any ac-
tivities that it has done to benefit Na-
tive Hawaiians at the time its NHO- 
owned firm applies to the 8(a) BD pro-
gram. In addition, the NHO must in-
clude statements in its bylaws or oper-
ating agreements identifying the bene-
fits Native Hawaiians will receive from 
the NHO. The NHO must have a de-
tailed plan that shows how revenue 
earned by the NHO will principally 
benefit Native Hawaiians. As part of an 
annual review conducted for an NHO- 
owned Participant, SBA will review 
how the NHO is fulfilling its obligation 
to principally benefit Native Hawai-
ians. 

(d) An NHO must control the appli-
cant or Participant firm. To establish 
that it is controlled by an NHO, an ap-
plicant or Participant must dem-
onstrate that the NHO controls its 
board of directors. An individual re-
sponsible for the day-to-day manage-
ment of an NHO-owned firm need not 
establish personal social and economic 
disadvantage. 

(e) A Native Hawaiian Organization 
cannot own 51% or more of another 
firm which, either at the time of appli-
cation or within the previous two 
years, has been operating in the 8(a) 
program under the same primary 
NAICS code as the applicant. A Native 
Hawaiian Organization may, however, 
own a Participant or an applicant that 
conducts or will conduct secondary 
business in the 8(a) BD program under 
the same NAICS code that a current 
Participant owned by the Native Ha-
waiian Organization operates in the 
8(a) BD program as its primary NAICS 
code. In addition, once an applicant is 
admitted to the 8(a) BD program, it 
may not receive an 8(a) sole source 
contract that is a follow-on contract to 
an 8(a) contract that was performed 
immediately previously by another 
Participant (or former Participant) 
owned by the same Native Hawaiian 
Organization. For purposes of this 
paragraph, the same primary NAICS 
code means the six digit NAICS code 
having the same corresponding size 
standard. 

(f) SBA does not deem an individual 
involved in the management or daily 
business operations of a Participant 
owned by a Native Hawaiian Organiza-
tion to have used his or her individual 
eligibility within the meaning of 
§ 124.108(b). 

(g) An applicant concern owned by a 
NHO must possess reasonable prospects 
for success in competing in the private 
sector if admitted to the 8(a) BD pro-
gram. An applicant concern owned by a 
NHO may establish potential for suc-
cess by demonstrating that: 

(1) It has been in business for at least 
two years, as evidenced by income tax 
returns (individual or consolidated) for 
each of the two previous tax years 
showing operating revenues in the pri-
mary industry in with the applicant is 
seeking 8(a) BD certification; or 

(2) The individual(s) who will manage 
and control the daily business oper-
ations of the firm have substantial 
technical and management experience, 
the applicant has a record of successful 
performance on contracts from govern-
mental or nongovernmental sources in 
its primary industry category, and the 
applicant has adequate capital to sus-
tain its operations and carry out its 
business plan as a Participant; or 

(3) The NHO has made a firm written 
commitment to support the operations 
of the applicant concern and it has the 
financial ability to do so. 

[63 FR 35739, June 30, 1998, as amended at 76 
FR 8256, Feb. 11, 2011; 77 FR 28237, May 14, 
2012] 

§ 124.111 Do Community Development 
Corporations (CDCs) have any spe-
cial rules for applying to the 8(a) 
BD program? 

(a) Concerns owned at least 51 per-
cent by CDCs (or a wholly owned busi-
ness entity of a CDC) are eligible for 
participation in the 8(a) BD program 
and other federal programs requiring 
SBA to determine social and economic 
disadvantage as a condition of eligi-
bility. These concerns must meet all 
eligibility criteria set forth in § 124.101 
through § 124.108 and § 124.112 to the ex-
tent that they are not inconsistent 
with this section. 

(b) A concern that is at least 51 per-
cent owned by a CDC (or a wholly 
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owned business entity of a CDC) is con-
sidered to be controlled by such CDC 
and eligible for participation in the 
8(a) BD program, provided it meets all 
eligibility criteria set forth or referred 
to in this section and its management 
and daily business operations are con-
ducted by one or more individuals de-
termined to have managerial experi-
ence of an extent and complexity need-
ed to run the concern. 

(c) A concern that is at least 51 per-
cent owned by a CDC (or a wholly 
owned business entity of a CDC) must 
qualify as a small business concern as 
defined in part 121 of this title. The size 
standard corresponding to the primary 
industry classification of the applicant 
concern applies for determining size. 
SBA will determine the concern’s size 
independently, without regard to its af-
filiation with the CDC or any other 
business enterprise owned by the CDC, 
unless the Administrator determines 
that one or more such concerns owned 
by the CDC have obtained, or are likely 
to obtain, a substantial unfair competi-
tive advantage within an industry cat-
egory. 

(d) A CDC cannot own 51% or more of 
another firm which, either at the time 
of application or within the previous 
two years, has been operating in the 
8(a) program under the same primary 
NAICS code as the applicant. A CDC 
may, however, own a Participant or an 
applicant that conducts or will conduct 
secondary business in the 8(a) BD pro-
gram under the same NAICS code that 
a current Participant owned by the 
CDC operates in the 8(a) BD program as 
its primary SIC code. In addition, once 
an applicant is admitted to the 8(a) BD 
program, it may not receive an 8(a) 
sole source contract that is a follow-on 
contract to an 8(a) contract that was 
performed immediately previously by 
another Participant (or former Partici-
pant) owned by the same CDC. For pur-
poses of this paragraph, the same pri-
mary NAICS code means the six digit 
NAICS code having the same cor-
responding size standard. 

(e) SBA does not deem an individual 
involved in the management or daily 
business operations of a CDC-owned 
concern to have used his or her indi-
vidual eligibility within the meaning 
of § 124.108(b). 

(f) An applicant concern owned by a 
CDC must possess reasonable prospects 
for success in competing in the private 
sector if admitted to the 8(a) BD pro-
gram. An applicant concern owned by a 
CDC may establish potential for suc-
cess by demonstrating that: 

(1) It has been in business for at least 
two years, as evidenced by income tax 
returns (individual or consolidated) for 
each of the two previous tax years 
showing operating revenues in the pri-
mary industry in with the applicant is 
seeking 8(a) BD certification; or 

(2) The individual(s) who will manage 
and control the daily business oper-
ations of the firm have substantial 
technical and management experience, 
the applicant has a record of successful 
performance on contracts from govern-
mental or nongovernmental sources in 
its primary industry category, and the 
applicant has adequate capital to sus-
tain its operations and carry out its 
business plan as a Participant; or 

(3) The CDC has made a firm written 
commitment to support the operations 
of the applicant concern and it has the 
financial ability to do so. 

(g) A CDC-owned applicant and all of 
its principals must have good character 
as set forth in § 124.108(a). 

[63 FR 35739, June 30, 1998, as amended at 76 
FR 8257, Feb. 11, 2011; 77 FR 28237, May 14, 
2012] 

§ 124.112 What criteria must a business 
meet to remain eligible to partici-
pate in the 8(a) BD program? 

(a) Standards. In order for a concern 
(except those owned by Indian tribes, 
ANCs, Native Hawaiian Organizations 
or CDCs) to remain eligible for 8(a) BD 
program participation, it must con-
tinue to meet all eligibility criteria 
contained in § 124.101 through § 124.108. 
For concerns owned by Indian tribes, 
ANCs, Native Hawaiian Organizations 
or CDCs to remain eligible, they must 
meet the criteria set forth in this 
§ 124.112 to the extent that they are not 
inconsistent with § 124.109, § 124.110 and 
§ 124.111, respectively. The concern 
must inform SBA in writing of any 
changes in circumstances which would 
adversely affect its program eligibility, 
especially economic disadvantage and 
ownership and control. Any concern 

VerDate Sep<11>2014 11:39 Feb 03, 2016 Jkt 238045 PO 00000 Frm 00491 Fmt 8010 Sfmt 8010 Q:\13\13V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



482 

13 CFR Ch. I (1–1–16 Edition) § 124.112 

that fails to meet the eligibility re-
quirements after being admitted to the 
program will be subject to termination 
or early graduation under §§ 124.302 
through 124.304, as appropriate. 

(b) Submissions supporting continued 
eligibility. As part of an annual review, 
each Participant must annually submit 
to the servicing district office the fol-
lowing: 

(1) A certification that it meets the 
8(a) BD program eligibility require-
ments as set forth in § 124.101 through 
§ 124.108 and paragraph (a) of this sec-
tion; 

(2) A certification that there have 
been no changed circumstances which 
could adversely affect the Participant’s 
program eligibility. If the Participant 
is unable to provide such certification, 
the Participant must inform SBA of 
any changes and provide relevant sup-
porting documentation. 

(3) Personal financial information for 
each disadvantaged owner; 

(4) A record from each individual 
claiming disadvantaged status regard-
ing the transfer of assets for less than 
fair market value to any immediate 
family member, or to a trust any bene-
ficiary of which is an immediate family 
member, within two years of the date 
of the annual review. The record must 
provide the name of the recipient(s) 
and family relationship, and the dif-
ference between the fair market value 
of the asset transferred and the value 
received by the disadvantaged indi-
vidual. 

(5) A record of all payments, com-
pensation, and distributions (including 
loans, advances, salaries and dividends) 
made by the Participant to each of its 
owners, officers or directors, or to any 
person or entity affiliated with such in-
dividuals; 

(6) If it is an approved protégé, a nar-
rative report detailing the contracts it 
has had with its mentor and benefits it 
has received from the mentor/protégé 
relationship. See § 124.520(b)(4) for addi-
tional annual requirements; 

(7) A listing of any fees paid to 
agents or representatives to assist the 
Participant in obtaining or seeking to 
obtain a Federal contract; 

(8) A report for each 8(a) contract 
performed during the year explaining 
how the performance of work require-

ments are being met for the contract, 
including any 8(a) contracts performed 
as a joint venture; 

(9) IRS Form 4506, Request for Copy 
or Transcript of Tax Form; and 

(10) Such other information as SBA 
may deem necessary. For other re-
quired annual submissions, see §§ 124.601 
through 124.603. 

(c) Eligibility reviews. (1) Upon receipt 
of specific and credible information al-
leging that a Participant no longer 
meets the eligibility requirements for 
continued program eligibility, SBA 
will review the concern’s eligibility for 
continued participation in the pro-
gram. 

(2) Sufficient reasons for SBA to con-
clude that a socially disadvantaged in-
dividual is no longer economically dis-
advantaged include, but are not limited 
to, excessive withdrawals of funds or 
other assets withdrawn from the con-
cern by its owners, or substantial per-
sonal assets, income or net worth of 
any disadvantaged owner. SBA may 
also consider access by the Participant 
firm to a significant new source of cap-
ital or loans since the financial condi-
tion of the Participant is considered in 
evaluating the disadvantaged individ-
ual’s economic status. 

(d) Excessive withdrawals. (1) The term 
withdrawal includes, but is not limited 
to, the following: Cash dividends; dis-
tributions in excess of amounts needed 
to pay S Corporation, LLC or partner-
ship taxes; cash and property with-
drawals; payments to immediate fam-
ily members not employed by the Par-
ticipant; bonuses to officers; and in-
vestments on behalf of an owner. Al-
though officers’ salaries are generally 
not considered withdrawals for pur-
poses of this paragraph, SBA will count 
those salaries as withdrawals where 
SBA believes that a firm is attempting 
to circumvent the excessive with-
drawal limitations through the pay-
ment of officers’ salaries. SBA will 
look at the totality of the cir-
cumstances in determining whether to 
include any specific amount as a with-
drawal under this paragraph. 

(2) If SBA determines that funds or 
assets have been excessively withdrawn 
from the Participant for the personal 
benefit of one or more owners or man-
agers, or any person or entity affiliated 
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with such owners or managers, and 
such withdrawal was detrimental to 
the achievement of the targets, objec-
tives, and goals contained in the Par-
ticipant’s business plan, SBA may: 

(i) Initiate termination proceedings 
under §§ 124.303 and 124.304 where the 
withdrawals detrimentally affect the 
achievement of the Participant’s tar-
gets, objectives and goals set forth in 
its business plan, or its overall busi-
ness development; 

(ii) Initiate early graduation pro-
ceedings under §§ 124.302 and 124.303 
where the withdrawals do not ad-
versely affect the Participant’s busi-
ness development; or 

(iii) Require an appropriate reinvest-
ment of funds or other assets, as well 
as any other actions SBA deems nec-
essary to counteract the detrimental 
effects of the withdrawals, as a condi-
tion of the Participant maintaining 
program eligibility. 

(3) Withdrawals are excessive if in 
the aggregate during any fiscal year of 
the Participant they exceed (i) $250,000 
for firms with sales up to $1,000,000; (ii) 
$300,000 for firms with sales between 
$1,000,000 and $2,000,000; and (iii) $400,000 
for firms with sales exceeding 
$2,000,000. 

(4) The fact that a concern’s net 
worth has increased despite with-
drawals that are deemed excessive will 
not preclude SBA from determining 
that such withdrawals were detri-
mental to the attainment of the con-
cern’s business objectives or to its 
overall business development. 

(5) The excessive withdrawal analysis 
does not apply to Participants owned 
by Tribes, ANCs, NHOs, or CDCs where 
a withdrawal is made for the benefit of 
the Tribe, ANC, NHO, CDC or the na-
tive or shareholder community. It 
does, however, apply to withdrawals 
from a firm owned by a Tribe, ANC, 
NHO, or CDC that do not benefit the 
relevant entity or community. Thus, if 
funds or assets are withdrawn from an 
entity-owned Participant for the ben-
efit of a non-disadvantaged manager or 
owner that exceed the withdrawal 
thresholds, SBA may find that with-
drawal to be excessive. For example, a 
$1,000,000 payout to a non-disadvan-
taged manager would be deemed an ex-
cessive withdrawal. 

(e) Change in primary industry classi-
fication. A Participant may request 
that the primary industry classifica-
tion contained in its business plan be 
changed by filing such a request with 
its servicing SBA district office. SBA 
will grant such a request where the 
Participant can demonstrate that the 
majority of its total revenues during a 
three-year period have evolved from 
one NAICS code to another. 

(f) Graduation determination. As part 
of the final annual review performed by 
SBA prior to the expiration of a Par-
ticipant’s nine-year program term, 
SBA will determine if the Participant 
has met the targets, objectives and 
goals set forth in its business plan and, 
thus, whether the Participant will be 
considered to have graduated from the 
8(a) BD program at the expiration of 
its program term. A firm that has not 
met the targets, objectives and goals 
set forth in its business plan at the end 
of its nine-year term in the 8(a) BD 
program will not be considered to have 
graduated from the 8(a) BD program, 
but rather to have merely completed 
its program term. 

[63 FR 35739, June 30, 1998, as amended at 76 
FR 8257, Feb. 11, 2011; 77 FR 28237, May 14, 
2012] 

APPLYING TO THE 8(a) BD PROGRAM 

§ 124.201 May any business submit an 
application? 

Any concern or any individual on be-
half of a business has the right to apply 
for 8(a) BD program participation 
whether or not there is an appearance 
of eligibility. 

§ 124.202 How must an application be 
filed? 

An application for 8(a) BD program 
admission must generally be filed in an 
electronic format. An electronic appli-
cation can be found by going to the 8(a) 
BD page of SBA’s Web site (http:// 
www.sba.gov). An applicant concern 
that does not have access to the elec-
tronic format or does not wish to file 
an electronic application may request 
in writing a hard copy application from 
the AA/BD. The SBA district office will 
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provide an applicant concern with in-
formation regarding the 8(a) BD pro-
gram. 

[76 FR 8257, Feb. 11, 2011] 

§ 124.203 What must a concern submit 
to apply to the 8(a) BD program? 

Each 8(a) BD applicant concern must 
submit those forms and attachments 
required by SBA when applying for ad-
mission to the 8(a) BD program. These 
forms and attachments may include, 
but not be limited to, financial state-
ments, copies of signed Federal per-
sonal and business tax returns, indi-
vidual and business bank statements, 
and personal history statements. An 
applicant must also submit a signed 
IRS Form 4506T, Request for Copy or 
Transcript of Tax Form, to SBA. In all 
cases, the applicant must provide a wet 
signature from each individual claim-
ing social and economic disadvantage 
status. 

[76 FR 8257, Feb. 11, 2011] 

§ 124.204 How does SBA process appli-
cations for 8(a) BD program admis-
sion? 

(a) The AA/BD is authorized to ap-
prove or decline applications for admis-
sion to the 8(a) BD program. The DPCE 
will receive, review and evaluate all 
8(a) BD applications. SBA will advise 
each program applicant within 15 days 
after the receipt of an application 
whether the application is complete 
and suitable for evaluation and, if not, 
what additional information or clari-
fication is required to complete the ap-
plication. SBA will process an applica-
tion for 8(a) BD program participation 
within 90 days of receipt of a complete 
application package by the DPCE. In-
complete packages will not be proc-
essed. 

(b) SBA, in its sole discretion, may 
request clarification of information 
contained in the application at any 
time in the application process. SBA 
will take into account any clarifica-
tions made by an applicant in response 
to a request for such by SBA. 

(c) The burden of proof to dem-
onstrate eligibility is on the applicant 
concern. If a concern does not provide 
requested information within the allot-
ted time provided by SBA, or if it sub-

mits incomplete information, SBA may 
presume that disclosure of the missing 
information would adversely affect the 
firm or would demonstrate lack of eli-
gibility in the area to which the infor-
mation relates. 

(d) An applicant must be eligible as 
of the date the AA/BD issues a deci-
sion. The decision will be based on the 
facts set forth in the application, any 
information received in response to 
SBA’s request for clarification made 
pursuant to paragraph (b) of this sec-
tion, and any changed circumstances 
since the date of application. 

(e) Changed circumstances for an ap-
plicant concern occurring subsequent 
to its application and which adversely 
affect eligibility will be considered and 
may constitute grounds for decline. 
The applicant must inform SBA of any 
changed circumstances that could ad-
versely affect its eligibility for the pro-
gram (particularly economic disadvan-
tage and ownership and control) during 
its application review. Failure to in-
form SBA of any such changed cir-
cumstances constitutes good cause for 
which SBA may terminate the Partici-
pant if non-compliance is discovered 
after admittance. 

(f) The decision of the AA/BD to ap-
prove or deny an application will be in 
writing. A decision to deny admission 
will state the specific reasons for de-
nial, and will inform the applicant of 
any appeal rights. 

(g) If the AA/BD approves the appli-
cation, the date of the approval letter 
is the date of program certification for 
purposes of determining the concern’s 
program term. 

[63 FR 35739, June 30, 1998, as amended at 74 
FR 45753, Sept. 4, 2009; 76 FR 8258, Feb. 11, 
2011] 

§ 124.205 Can an applicant ask SBA to 
reconsider SBA’s initial decision to 
decline its application? 

(a) An applicant may request the AA/ 
BD to reconsider his or her initial de-
cline decision by filing a request for re-
consideration with SBA. The applicant 
may submit a revised electronic appli-
cation or submit its request for recon-
sideration to the SBA DPCE unit that 
originally processed its application by 
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personal delivery, first class mail, ex-
press mail, facsimile transmission fol-
lowed by first class mail, or commer-
cial delivery service. The applicant 
must submit its request for reconsider-
ation within 45 days of its receipt of 
written notice that its application was 
declined. If the date of actual receipt of 
such written notice cannot be deter-
mined, SBA will presume receipt to 
have occurred ten calendar days after 
the date the notice was sent to the ap-
plicant. The applicant must provide 
any additional information and docu-
mentation pertinent to overcoming the 
reason(s) for the initial decline, wheth-
er or not available at the time of ini-
tial application, including information 
and documentation regarding changed 
circumstances. 

(b) The AA/BD will issue a written 
decision within 45 days of SBA’s re-
ceipt of the applicant’s request. The 
AA/BD may either approve the applica-
tion, deny it on the same grounds as 
the original decision, or deny it on 
other grounds. If denied, the AA/BD 
will explain why the applicant is not 
eligible for admission to the 8(a) BD 
program and give specific reasons for 
the decline. 

(c) If the AA/BD declines the applica-
tion solely on issues not raised in the 
initial decline, the applicant can ask 
for reconsideration as if it were an ini-
tial decline. 

[63 FR 35739, June 30, 1998, as amended at 74 
FR 45753, Sept. 4, 2009; 76 FR 8258, Feb. 11, 
2011] 

§ 124.206 What appeal rights are avail-
able to an applicant that has been 
denied admission? 

(a) An applicant may appeal a denial 
of program admission to SBA’s Office 
of Hearings and Appeals (OHA), if it is 
based solely on a negative finding of 
social disadvantage, economic dis-
advantage, ownership, control, or any 
combination of these four criteria. A 
denial decision that is based at least in 
part on the failure to meet any other 
eligibility criterion is not appealable 
and is the final decision of SBA. 

(b) The applicant may appeal an ini-
tial decision of the AA/BD without re-
questing reconsideration, or may ap-
peal the decision of the AA/BD on re-
consideration. 

(c) The applicant may initiate an ap-
peal by filing a petition in accordance 
with part 134 of this chapter with OHA 
within 45 days after the applicant re-
ceives the Agency decision. 

(d) If an appeal is filed with OHA, the 
written decision of the Administrative 
Law Judge is the final Agency decision. 
If an appealable decision is not ap-
pealed, the decision of the AA/BD is the 
final Agency decision. 

[63 FR 35739, June 30, 1998, as amended at 67 
FR 47246, July 18, 2002; 74 FR 45753, Sept. 4, 
2009] 

§ 124.207 Can an applicant reapply for 
admission to the 8(a) BD program? 

A concern which has been declined 
for 8(a) BD program admission may 
submit a new application for admission 
to the program 12 months after the 
date of the final Agency decision to de-
cline. 

EXITING THE 8(a) BD PROGRAM 

§ 124.301 What are the ways a business 
may leave the 8(a) BD program? 

A concern participating in the 8(a) 
BD program may leave the program by 
any of the following means: 

(a) Expiration of the program term 
established pursuant to § 124.2; 

(b) Voluntary withdrawal or vol-
untary early graduation; 

(c) Graduation pursuant to § 124.302; 
(d) Early graduation pursuant to the 

provisions of §§ 124.302 and 124.304; or 
(e) Termination pursuant to the pro-

visions of §§ 124.303 and 124.304. 

[76 FR 8258, Feb. 11, 2011] 

§ 124.302 What is graduation and what 
is early graduation? 

(a) General. SBA may graduate a firm 
from the 8(a) BD program at the expi-
ration of its program term (graduation) 
or prior to the expiration of its pro-
gram term (early graduation) where 
SBA determines that: 

(1) The concern has successfully com-
pleted the 8(a) BD program by substan-
tially achieving the targets, objectives, 
and goals set forth in its business plan, 
and has demonstrated the ability to 
compete in the marketplace without 
assistance under the 8(a) BD program; 
or 
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(2) One or more of the disadvantaged 
owners upon whom the Participant’s 
eligibility is based are no longer eco-
nomically disadvantaged. 

(b) Criteria for determining whether a 
Participant has met its goals and objec-
tives. In determining whether a Partici-
pant has substantially achieved the 
targets, objectives and goals of its 
business plan and in assessing the over-
all competitive strength and viability 
of a Participant, SBA considers the to-
tality of circumstances, including the 
following factors: 

(1) Degree of sustained profitability; 
(2) Sales trends, including improved 

ratio of non-8(a) sales to 8(a) sales 
since program entry; 

(3) Business net worth, financial ra-
tios, working capital, capitalization, 
and access to credit and capital; 

(4) Current ability to obtain bonding; 
(5) A comparison of the Participant’s 

business and financial profiles with 
profiles of non-8(a) BD businesses hav-
ing the same primary four-digit SIC 
code as the Participant; 

(6) Strength of management experi-
ence, capability, and expertise; and 

(7) Ability to operate successfully 
without 8(a) contracts. 

(c) Exceeding the size standard cor-
responding to the primary NAICS code. 
SBA may graduate a Participant prior 
to the expiration of its program term 
where the firm exceeds the size stand-
ard corresponding to its primary 
NAICS code, as adjusted during the 
program, for three successive program 
years unless the firm is able to dem-
onstrate that it has taken steps to 
change its industry focus to another 
NAICS code that is contained in the 
goals, targets and objectives of its 
business plan. 

(d) Excessive withdrawals. SBA may 
graduate a Participant prior to the ex-
piration of its program term where ex-
cessive funds or other assets have been 
withdrawn from the Participant (see 
§ 124.112(d)(3)), causing SBA to deter-
mine that the Participant has dem-
onstrated the ability to compete in the 
marketplace without assistance under 
the 8(a) BD program. 

[63 FR 35739, 35772, June 30, 1998, as amended 
at 76 FR 8258, Feb. 11, 2011] 

§ 124.303 What is termination? 
(a) SBA may terminate the participa-

tion of a concern in the 8(a) BD pro-
gram prior to the expiration of the con-
cern’s Program Term for good cause. 
Examples of good cause include, but 
are not limited to, the following: 

(1) Submission of false information in 
the concern’s 8(a) BD application, re-
gardless of whether correct informa-
tion would have caused the concern to 
be denied admission to the program, 
and regardless of whether correct infor-
mation was given to SBA in accom-
panying documents or by other means. 

(2) Failure by the concern to main-
tain its eligibility for program partici-
pation, including failure by an indi-
vidual owner or manager to continue 
to meet the requirements for economic 
disadvantage set forth in § 124.104 where 
such status is needed for eligibility. 

(3) Failure by the concern for any 
reason, including the death of an indi-
vidual upon whom eligibility was 
based, to maintain ownership, full-time 
day-to-day management, and control 
by disadvantaged individuals. 

(4) Failure by the concern to obtain 
prior written approval from SBA for 
any changes in ownership or business 
structure, management or control pur-
suant to §§ 124.105 and 124.106. 

(5) Failure by the concern to disclose 
to SBA the extent to which non-dis-
advantaged persons or firms partici-
pate in the management of the Partici-
pant business concern. 

(6) Failure by the concern or one or 
more of the concern’s principals to 
maintain good character. 

(7) A pattern of failure to make re-
quired submissions or responses to SBA 
in a timely manner, including a failure 
to provide required financial state-
ments, requested tax returns, reports, 
updated business plans, information re-
quested by SBA’s Office of Inspector 
General, or other requested informa-
tion or data within 30 days of the date 
of request. 

(8) Cessation of business operations 
by the concern. 

(9) Failure by the concern to pursue 
competitive and commercial business 
in accordance with its business plan, or 
failure in other ways to make reason-
able efforts to develop and achieve 
competitive viability. 

VerDate Sep<11>2014 11:39 Feb 03, 2016 Jkt 238045 PO 00000 Frm 00496 Fmt 8010 Sfmt 8010 Q:\13\13V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



487 

Small Business Administration § 124.304 

(10) A pattern of inadequate perform-
ance by the concern of awarded section 
8(a) contracts. 

(11) Failure by the concern to pay or 
repay significant financial obligations 
owed to the Federal Government. 

(12) Failure by the concern to obtain 
and keep current any and all required 
permits, licenses, and charters, includ-
ing suspension or revocation of any 
professional license required to operate 
the business. 

(13) Excessive withdrawals that are 
detrimental to the achievement of the 
targets, objectives, and goals contained 
in the Participant’s business plan, in-
cluding transfers of funds or other 
business assets from the concern for 
the personal benefit of any of its own-
ers or managers, or any person or enti-
ty affiliated with the owners or man-
agers (see § 124.112(d)). 

(14) Unauthorized use of SBA direct 
or guaranteed loan proceeds or viola-
tion of an SBA loan agreement. 

(15) Submission by or on behalf of a 
Participant of false information to 
SBA, including false certification of 
compliance with non-8(a) business ac-
tivity targets under § 124.507 or failure 
to report changes that adversely affect 
the program eligibility of an applicant 
or program participant under § 124.204 
and § 124.112, where responsible officials 
of the 8(a) BD Participant knew or 
should have known the submission to 
be false. 

(16) Debarment, suspension, vol-
untary exclusion, or ineligibility of the 
concern or its principals pursuant to 2 
CFR parts 180 and 2700 or FAR subpart 
9.4 (48 CFR part 9, subpart 9.4). * * * 

(17) Conduct by the concern, or any 
of its principals, indicating a lack of 
business integrity. Such conduct may 
be demonstrated by information re-
lated to a criminal indictment or 
guilty plea, a criminal conviction, or a 
judgment or settlement in a civil case. 

(18) Willful failure by the Participant 
business concern to comply with appli-
cable labor standards and obligations. 

(19) Material breach of any terms and 
conditions of the 8(a) BD Program Par-
ticipation Agreement. 

(20) Willful violation by a concern, or 
any of its principals, of any SBA regu-
lation pertaining to material issues. 

(b) The examples of good cause listed 
in paragraph (a) of this section are in-
tended to be illustrative only. Other 
grounds for terminating a Participant 
from the 8(a) BD program for cause 
may exist and may be used by SBA. 

[63 FR 35739, June 30, 1998, as amended at 76 
FR 8258, Feb. 11, 2011] 

§ 124.304 What are the procedures for 
early graduation and termination? 

(a) General. The same procedures 
apply to both early graduation and ter-
mination of Participants from the 8(a) 
BD program. 

(b) Letter of Intent to Terminate or 
Graduate Early. When SBA believes 
that a Participant should be termi-
nated or graduated prior to the expira-
tion of its program term, SBA will no-
tify the concern in writing. The Letter 
of Intent to Terminate or Graduate 
Early will set forth the specific facts 
and reasons for SBA’s findings, and 
will notify the concern that it has 30 
days from the date it receives the let-
ter to submit a written response to 
SBA explaining why the proposed 
ground(s) should not justify termi-
nation or early graduation. 

(c) Recommendation and decision. Fol-
lowing the 30-day response period, the 
Assistant Administrator for DPCE (AA/ 
DPCE) or designee will consider the 
proposed early graduation or termi-
nation and any information submitted 
in response by the concern. Upon deter-
mining that early graduation or termi-
nation is not warranted, the AA/DPCE 
or designee will notify the Participant 
in writing. If early graduation or ter-
mination appears warranted, the AA/ 
DPCE will make such a recommenda-
tion to the AA/BD, who will then make 
a decision whether to early graduate or 
terminate the concern. SBA will act in 
a timely manner in processing early 
graduation and termination actions. 

(d) Notice requirements. Upon deciding 
that early graduation or termination is 
warranted, the AA/BD will issue a No-
tice of Early Graduation or Termi-
nation. The Notice will set forth the 
specific facts and reasons for the deci-
sion, and will advise the concern that 
it may appeal the decision in accord-
ance with the provisions of part 134 of 
this title. 
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(e) Appeal to OHA. Procedures gov-
erning appeals of early graduation or 
termination to SBA’s OHA are set 
forth in part 134. If a Participant does 
not appeal a Notification of Early 
Graduation or Termination within 45 
days after the Participant receives the 
Notification, the decision of the AA/BD 
is the final agency decision effective on 
the date the appeal right expired. 

(f) Effect or early graduation or termi-
nation. (1) After the effective date of 
early graduation or termination, a Par-
ticipant is no longer eligible to receive 
any 8(a) BD program assistance. How-
ever, such concern is obligated to com-
plete previously awarded 8(a) con-
tracts, including any priced options 
which may be exercised. 

(2) When SBA early graduates or ter-
minates a firm from the 8(a) BD pro-
gram, the firm will generally not qual-
ify as an SDB for future procurement 
actions. If the firm believes that it 
does qualify as an SDB and seeks to 
certify itself as an SDB, as part of its 
SDB certification the firm must iden-
tify: 

(i) That it has been early graduated 
or terminated; 

(ii) The statutory or regulatory au-
thority that qualifies the firm for SDB 
status; and 

(iii) Where applicable, the cir-
cumstances that have changed since 
the early graduation or termination or 
that do not prevent it from qualifying 
as an SDB. 

(3) Where a concern certifies that it 
qualifies as an SDB pursuant to para-
graph (f)(2) of the section, the pro-
curing activity contracting officer may 
protest the SDB status of the firm to 
SBA pursuant to § 124.1010 where ques-
tions regarding the firm’s SDB status 
remain. 

[63 FR 35739, June 30, 1998, as amended at 67 
FR 47246, July 18, 2002; 74 FR 45753, Sept. 4, 
2009; 76 FR 8258, Feb. 11, 2011] 

§ 124.305 What is suspension and how 
is a Participant suspended from the 
8(a) BD program? 

(a) Except as set forth in paragraph 
(h) of this section, at any time after 
SBA issues a Letter of Intent to Termi-
nate an 8(a) Participant pursuant to 
§ 124.304, the AA/BD may suspend 8(a) 
contract support and all other forms of 

8(a) BD program assistance to that 
Participant until the issue of the Par-
ticipant’s termination from the pro-
gram is finally determined. The AA/BD 
may suspend a Participant when he or 
she determines that suspension is need-
ed to protect the interests of the Fed-
eral Government, such as where infor-
mation showing a clear lack of pro-
gram eligibility or conduct indicating 
a lack of business integrity exists, in-
cluding where the concern or one of its 
principals submitted false statements 
to the Federal Government. SBA will 
suspend a Participant where SBA de-
termines that the Participant sub-
mitted false information in its 8(a) BD 
application. 

(b) SBA will issue a Notice of Suspen-
sion to the Participant’s last known 
address by certified mail, return re-
ceipt requested. Suspension is effective 
as of the date of the issuance of the No-
tice. The Notice will provide the fol-
lowing information: 

(1) The basis for the suspension; 
(2) A statement that the suspension 

will continue pending the completion 
of further investigation, a final pro-
gram termination determination, or 
some other specified period of time; 

(3) A statement that awards of com-
petitive and non-competitive 8(a) con-
tracts, including those which have been 
‘‘self-marketed’’ by a Participant, will 
not be made during the pendency of the 
suspension unless it is determined by 
the head of the relevant procuring 
agency or an authorized representative 
to be in the best interest of the Gov-
ernment to do so, and SBA adopts that 
determination; 

(4) A statement that the concern is 
obligated to complete previously 
awarded section 8(a) contracts; 

(5) A statement that the suspension 
is effective nationally throughout SBA; 

(6) A statement that a request for a 
hearing on the suspension will be con-
sidered by an Administrative Law 
Judge at OHA, and granted or denied as 
a matter of discretion. 

(7) A statement that the firm’s par-
ticipation in the program is suspended 
effective on the date the Notice is 
served, and that the program term will 
resume only if the suspension is lifted 
or the firm is not terminated. 
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(c) The Participant may appeal a No-
tice of Suspension by filing a petition 
in accordance with part 134 of this 
chapter with OHA within 45 days after 
the concern receives the Notice of Sus-
pension pursuant to paragraph (b) of 
this section. It is contemplated that in 
most cases a hearing on the issue of 
the suspension will be afforded if the 
Participant requests one, but authority 
to grant a hearing is within the discre-
tion of the Administrative Law Judge 
in OHA. A suspension remains in effect 
pending the result of its appeal. 

(d) SBA has the burden of showing 
that adequate evidence exists that pro-
tection of the Federal Government’s 
interest requires suspension before 
OHA or the AA/BD makes a final deter-
mination regarding the termination ac-
tion. 

(1) The term ‘‘adequate evidence’’ 
means information contained in the 
record before the AA/BD at the time of 
his or her suspension decision that is 
sufficient to support the reasonable be-
lief that the Government’s interests 
need to be protected. 

(2) SBA need not demonstrate that 
an act or omission actually occurred in 
order for OHA to uphold a suspension. 
SBA’s burden in a suspension pro-
ceeding is limited to demonstrating 
that it had a reasonable belief that a 
particular act or omission occurred, 
and that that act or omission requires 
suspension to protect the interests of 
the Government. 

(3) Unless the Administrative Law 
Judge consolidates the suspension and 
termination proceedings, OHA’s review 
is limited to determining whether the 
Government’s interests need to be pro-
tected, and will not consider the merits 
of the termination action. 

(e) If there is a timely appeal, the de-
cision of the Administrative Law Judge 
is the final SBA decision. If there is 
not a timely appeal, the decision of the 
AA/BD is the final Agency decision. 

(f) Upon the request of SBA, OHA 
may consolidate suspension and termi-
nation proceedings when the issues pre-
sented are identical. 

(g) Any program suspension which 
occurs under this section is effective 
until such time as SBA lifts the sus-
pension or the Participant’s participa-
tion in the program is fully termi-

nated. If the concern is ultimately not 
terminated from the 8(a) BD program, 
the suspension will be lifted and the 
length of the suspension will be added 
to the concern’s program term. 

(h)(1) SBA will suspend a Participant 
from receiving further 8(a) BD program 
benefits when termination proceedings 
have not been commenced pursuant to 
§ 124.304 where: 

(i) A Participant requests a change of 
ownership and/or control and SBA dis-
covers that a change of ownership or 
control has in fact occurred prior to 
SBA’s approval; or 

(ii) A disadvantaged individual who is 
involved in the ownership and/or con-
trol of the Participant is called to ac-
tive military duty by the United 
States, his or her participation in the 
firm’s management and daily business 
operations is critical to the firm’s con-
tinued eligibility, and the Participant 
elects not to designate a non-disadvan-
taged individual to control the concern 
during the call-up period pursuant to 
§ 124.106(h). 

(2) A suspension initiated under para-
graph (h) of this section will be com-
menced by the issuance of a notice 
similar to that required for termi-
nation-related suspensions under para-
graph (b) of this section, except that a 
suspension issued under paragraph (h) 
is not appealable. 

(3) Where a Participant is suspended 
pursuant to paragraph (h)(1)(i) of this 
section and SBA approves the change 
of ownership and/or control, the length 
of the suspension will be added to the 
firm’s program term only where the 
change in ownership or control results 
from the death or incapacity of a dis-
advantaged individual or where the 
firm requested prior approval and wait-
ed at least 60 days for SBA approval be-
fore making the change. 

(4) Where a Participant is suspended 
pursuant to paragraph (h)(1)(ii) of this 
section, the Participant must notify 
SBA when the disadvantaged indi-
vidual returns to control the firm so 
that SBA can immediately lift the sus-
pension. When the suspension is lifted, 
the length of the suspension will be 
added to the concern’s program term. 

(5) Effect of suspension. Once a suspen-
sion is issued pursuant to this section, 
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a Participant cannot receive any addi-
tional 8(a) BD program assistance, in-
cluding new 8(a) contract awards, for 
as long as the Participant is suspended. 
This includes any procurement require-
ments that the firm has self-marketed 
and those that have been accepted into 
the 8(a) BD program on behalf of the 
suspended concern. However, the sus-
pended Participant must complete any 
previously awarded 8(a) contracts. 

(i) SBA does not recognize the con-
cept of de facto suspension. Adding 
time to the end of a Participant’s pro-
gram term equal to the length of a sus-
pension will occur only where a con-
cern’s program participation has been 
formally suspended in accordance with 
the procedures set forth in this section. 

(j) A suspension from 8(a) BD partici-
pation under this section has no effect 
on a concern’s eligibility for non-8(a) 
Federal Government contracts. How-
ever, a debarment or suspension under 
the Federal Acquisition Regulation (48 
CFR, chapter 1) will disqualify a con-
cern from receiving all Federal Govern-
ment contracts, including 8(a) con-
tracts. 

[63 FR 35739, June 30, 1998, as amended at 67 
FR 47246, July 18, 2002; 74 FR 45753, Sept. 4, 
2009; 76 FR 8259, Feb. 11, 2011] 

BUSINESS DEVELOPMENT 

§ 124.401 Which SBA field office serv-
ices a Participant? 

The SBA district office which serves 
the geographical territory where a Par-
ticipant’s principal place of business is 
located normally will service the con-
cern during its participation in the 8(a) 
BD program. 

§ 124.402 How does a Participant de-
velop a business plan? 

(a) General. In order to assist the SBA 
servicing office in determining the 
business development needs of its port-
folio Participants, each Participant 
must develop a comprehensive business 
plan setting forth its business targets, 
objectives, and goals. 

(b) Submission of initial business plan. 
Each Participant must submit a busi-
ness plan to its SBA servicing office as 
soon as possible after program admis-
sion. The Participant will not be eligi-
ble for 8(a) BD program benefits, in-

cluding 8(a) contracts, until SBA ap-
proves its business plan. 

(c) Contents of business plan. The busi-
ness plan must contain at least the fol-
lowing: 

(1) A detailed description of any prod-
ucts currently being produced and any 
services currently being performed by 
the concern, as well as any future plans 
to enter into one or more new markets; 

(2) The applicant’s designation of its 
primary industry classification, as de-
fined in § 124.3; 

(3) An analysis of market potential, 
competitive environment, and the con-
cern’s prospects for profitable oper-
ations during and after its participa-
tion in the 8(a) BD program; 

(4) An analysis of the concern’s 
strengths and weaknesses, with par-
ticular attention on ways to correct 
any financial, managerial, technical, 
or work force conditions which could 
impede the concern from receiving and 
performing non-8(a) contracts; 

(5) Specific targets, objectives, and 
goals for the business development of 
the concern during the next two years; 

(6) Estimates of both 8(a) and non- 
8(a) contract awards that will be need-
ed to meet its targets, objectives and 
goals; and 

(7) Such other information as SBA 
may require. 

§ 124.403 How is a business plan up-
dated and modified? 

(a) Annual review. Each Participant 
must annually review its business plan 
with its assigned Business Opportunity 
Specialist (BOS), and modify the plan 
as appropriate. The Participant must 
submit a modified plan and updated in-
formation to its BOS within thirty (30) 
days after the close of each program 
year. It also must submit a capability 
statement describing its current con-
tract performance capabilities as part 
of its updated business plan. 

(b) Contract forecast. As part of the 
annual review of its business plan, each 
Participant must annually forecast in 
writing its needs for contract awards 
for the next program year. The forecast 
must include: 

(1) The aggregate dollar value of 8(a) 
contracts to be sought, broken down by 
sole source and competitive opportuni-
ties where possible; 
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(2) The aggregate dollar value of non- 
8(a) contracts to be sought; 

(3) The types of contract opportuni-
ties to be sought, identified by product 
or service; and 

(4) Such other information as SBA 
may request to aid in providing effec-
tive business development assistance 
to the Participant. 

(c) Transition management strategy. 
Beginning in the first year of the tran-
sitional stage of program participa-
tion, each Participant must annually 
submit a transition management strat-
egy to be incorporated into its business 
plan. The transition management 
strategy must describe: 

(1) How the Participant intends to 
meet the applicable non-8(a) business 
activity target imposed by § 124.507 dur-
ing the transitional stage of participa-
tion; and 

(2) The specific steps the Participant 
intends to take to continue its business 
growth and promote profitable business 
operations after the expiration of its 
program term. 

[63 FR 35739, 35772, June 30, 1998, as amended 
at 76 FR 8259, Feb. 11, 2011] 

§ 124.404 What business development 
assistance is available to Partici-
pants during the two stages of par-
ticipation in the 8(a) BD program? 

(a) General. Participation in the 8(a) 
BD program is divided into two stages, 
a developmental stage and a transi-
tional stage. The developmental stage 
will last four years, and the transi-
tional stage will last five years, unless 
the concern has exited the program by 
one of the means set forth in § 124.301 
prior to the expiration of its program 
term. 

(b) Developmental stage of program par-
ticipation. A Participant, if otherwise 
eligible, may receive the following as-
sistance during the developmental 
stage of program participation: 

(1) Sole source and competitive 8(a) 
contract support; 

(2) Financial assistance pursuant to 
§ 120.375 of this title; 

(3) The transfer of technology or sur-
plus property owned by the United 
States pursuant to § 124.405; and 

(4) Training to aid in developing busi-
ness principles and strategies to en-
hance their ability to compete success-

fully for both 8(a) and non-8(a) con-
tracts. 

(c) Transitional stage of program par-
ticipation. A Participant, if otherwise 
eligible, may receive the following as-
sistance during the transitional stage 
of program participation: 

(1) The same assistance as that pro-
vided to Participants in the develop-
mental stage; 

(2) Assistance from procuring agen-
cies (in cooperation with SBA) in form-
ing joint ventures, leader-follower ar-
rangements, and teaming agreements 
between the concern and other Partici-
pants or other business concerns with 
respect to contracting opportunities 
outside the 8(a) BD program for re-
search, development, or full scale engi-
neering or production of major systems 
(these arrangements must comply with 
all relevant statutes and regulations, 
including applicable size standard re-
quirements); and 

(3) Training and technical assistance 
in transitional business planning. 

§ 124.405 How does a Participant ob-
tain Federal Government surplus 
property? 

(a) General. (1) Pursuant to 15 U.S.C. 
636(j)(13)(F), eligible Participants may 
receive surplus Federal Government 
property from State Agencies for Sur-
plus Property (SASPs). The procedures 
set forth in 41 CFR Part 101–44 and this 
section will be used to transfer surplus 
property to eligible Participants. 

(2) The property which may be trans-
ferred to SASPs for further transfer to 
eligible Participants includes all per-
sonal property which has been deter-
mined to be ‘‘donable’’ as defined in 41 
CFR 101–44.001–3. 

(b) Eligibility to receive Federal surplus 
property. To be eligible to receive Fed-
eral surplus property, on the date of 
transfer a concern must: 

(1) Be in the 8(a) BD program; 
(2) Be in compliance with all program 

requirements, including any reporting 
requirements; 

(3) Not be debarred, suspended, or de-
clared ineligible under part 9, subpart 
9.4 of the Federal Acquisition Regula-
tions, Title 48 of the Code of Federal 
Regulations; 
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(4) Not be under a pending 8(a) BD 
program suspension, termination or 
early graduation proceeding; and 

(5) Be engaged or expect to be en-
gaged in business activities making the 
item useful to it. 

(c) Use of acquired surplus property. (1) 
Eligible Participants may acquire sur-
plus Federal property from any SASP 
located in any state, provided the con-
cern represents and agrees in writing: 

(i) As to what the intended use of the 
surplus property is to be and that this 
use is consistent with the objectives of 
the concern’s 8(a) business plan; 

(ii) That it will use the property to 
be acquired in the normal conduct of 
its business activities or be liable for 
the fair rental value from the date of 
its receipt; 

(iii) That it will not sell or transfer 
the property to be acquired to any 
party other than the Federal Govern-
ment during its term of participation 
in the 8(a) program and for one year 
after it leaves the program; 

(iv) That, at its own expense, it will 
return the property to a SASP or 
transfer it to another Participant if di-
rected to do so by SBA because it has 
not used the property as intended with-
in one year of receipt; 

(v) That, should it breach its agree-
ment not to sell or transfer the prop-
erty, it will be liable to the Govern-
ment for the established fair market 
value or the sale price, whichever is 
greater, of the property sold or trans-
ferred; and 

(vi) That it will give SBA access to 
inspect the property and all records 
pertaining to it. 

(2) A firm receiving surplus property 
pursuant to this section assumes all li-
ability associated with or stemming 
from the use of the property. 

(3) If the property is not placed in use 
for the purposes for which it was in-
tended within one year of its receipt, 
SBA may direct the concern to deliver 
the property to another Participant or 
to the SASP from which it was ac-
quired. 

(4) Failure to comply with any of the 
commitments made under paragraph 
(c)(1) of this section constitutes a basis 
for termination from the 8(a) program. 

(d) Procedures for acquiring Federal 
Government surplus property. (1) Partici-

pants may participate in the surplus 
property distribution program adminis-
tered by the SASPs to the same extent, 
but with no special priority over, other 
authorized transferees. See 41 CFR sub-
part 101–44.2. 

(2) Each Participant seeking to ac-
quire Federal Government surplus 
property from a SASP must: 

(i) Certify in writing to the SASP 
that it is eligible to receive the prop-
erty pursuant to paragraph (b) of this 
section; 

(ii) Make the written representations 
and agreement required by paragraph 
(c)(1) of this section; and 

(iii) Identify to the SASP its serv-
icing SBA field office. 

(3) Upon receipt of the required cer-
tification, representations, agreement, 
and information set forth in paragraph 
(d)(2) of this section, the SASP must 
contact the appropriate SBA field of-
fice and obtain SBA’s verification that 
the concern seeking to acquire the sur-
plus property is eligible, and that the 
identified use of the property is con-
sistent with the concern’s business ac-
tivities. SASPs may not release prop-
erty to a Participant without this 
verification. 

(4) The SASP and the Participant 
must agree on and record the fair mar-
ket value of the surplus property at the 
time of the transfer to the Participant. 
The SASP must provide to SBA a writ-
ten record, including the agreed upon 
fair market value, of each transaction 
to a Participant when any property has 
been transferred. 

(e) Costs. Participants acquiring sur-
plus property from a SASP must pay a 
service fee to the SASP which is equal 
to the SASP’s direct costs of locating, 
inspecting, and transporting the sur-
plus property. If a Participant elects to 
incur the responsibility and the ex-
pense for transporting the acquired 
property, the concern may do so and no 
transportation costs will be charged by 
the SASP. In addition, the SASP may 
charge a reasonable fee to cover its 
costs of administering the program. In 
no instance will any SASP charge a 
Participant more for any service than 
their established fees charged to other 
transferees. 

(f) Title. The title to surplus property 
acquired from a SASP will pass to the 
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Participant when the Participant exe-
cutes the applicable SASP distribution 
documents and takes possession of the 
property. 

(g) Compliance. (1) SBA will periodi-
cally review whether Participants that 
have received surplus property have 
used and maintained the property as 
agreed. This review may include site 
visits to visually inspect the property 
to ensure that it is being used in a 
manner consistent with the terms of 
its transfer. 

(2) Participants must provide SBA 
with access to all relevant records 
upon request. 

(3) Where SBA receives credible in-
formation that transferred surplus 
property may have been disposed of or 
otherwise used in a manner that is not 
consistent with the terms of the trans-
fer, SBA may investigate such claim to 
determine its validity. 

(4) SBA may take any action to cor-
rect any noncompliance involving the 
use of transferred property still in pos-
session of the Participant or to enforce 
any terms, conditions, reservations, or 
restrictions imposed on the property 
by the distribution document. Actions 
to enforce compliance, or which may 
be taken as a result of noncompliance, 
include the following: 

(i) Requiring that the property be 
placed in proper use within a specified 
time; 

(ii) Requiring that the property be 
transferred to another Participant hav-
ing a need and use for the property, re-
turned to the SASP serving the area 
where the property is located for dis-
tribution to another eligible transferee 
or to another SASP, or transferred 
through GSA to another Federal agen-
cy; 

(iii) Recovery of the fair rental value 
of the property from the date of its re-
ceipt by the Participant; and 

(iv) Initiation of proceedings to ter-
minate the Participant from the 8(a) 
BD program. 

(5) Where SBA finds that a recipient 
has sold or otherwise disposed of the 
acquired surplus property in violation 
of the agreement covering sale and dis-
posal, the Participant is liable for the 
agreed upon fair market value of the 
property at the time of the transfer, or 
the sale price, whichever is greater. 

However, a Participant need not repay 
any amount where it can demonstrate 
to SBA’s satisfaction that the property 
is no longer useful for the purpose for 
which it was transferred and receives 
SBA’s prior written consent to transfer 
the property. For example, if a piece of 
equipment breaks down beyond repair, 
it may be disposed of without being 
subject to the repayment provision, so 
long as the concern receives SBA’s 
prior consent. 

(6) Any funds received by SBA in en-
forcement of this section will be remit-
ted promptly to the Treasury of the 
United States as miscellaneous re-
ceipts. 

CONTRACTUAL ASSISTANCE 

§ 124.501 What general provisions 
apply to the award of 8(a) con-
tracts? 

(a) Pursuant to section 8(a) of the 
Small Business Act, SBA is authorized 
to enter into all types of contracts 
with other Federal agencies, including 
contracts to furnish equipment, sup-
plies, services, leased real property, or 
materials to them or to perform con-
struction work for them, and to con-
tract the performance of these con-
tracts to qualified Participants. This 
includes set-asides, partial set-asides 
and reserves of Multiple Award Con-
tracts and set-asides of orders issued 
against Multiple Award Contracts. 
Where practicable, simplified acquisi-
tion procedures should be used for 8(a) 
contracts at or below the simplified ac-
quisition threshold. Where appropriate, 
SBA will delegate the contract execu-
tion function to procuring activities. 
In order to receive and retain a delega-
tion of SBA’s contract execution and 
review functions, a procuring activity 
must report all 8(a) contract awards, 
modifications, and options to SBA. 

(b) 8(a) contracts may either be sole 
source awards or awards won through 
competition with other Participants. 

(c) Admission into the 8(a) BD pro-
gram does not guarantee that a Partic-
ipant will receive 8(a) contracts. 

(d) A requirement for possible award 
may be identified by SBA, a particular 
Participant or the procuring activity 
itself. SBA will submit the capability 
statements provided to SBA annually 
under § 124.403 to appropriate procuring 
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activities for the purpose of matching 
requirements with Participants. 

(e) Participants should market their 
capabilities to appropriate procuring 
activities to increase their prospects of 
receiving sole source 8(a) contracts. 

(f) An 8(a) participant that identifies 
a requirement that appears suitable for 
award through the 8(a) BD program 
may request SBA to contact the pro-
curing activity to request that the re-
quirement be offered to the 8(a) BD 
program. 

(g) A concern must be a current Par-
ticipant in the 8(a) BD program at the 
time of award, except as provided in 
§ 124.507(d). 

(h) A Participant must certify that it 
qualifies as a small business under the 
size standard corresponding to the 
NAICS code assigned to each 8(a) con-
tract. 8(a) BD program personnel will 
verify size prior to award of an 8(a) 
contract. If the Participant is not 
verified as small, it may request a for-
mal size determination from the appro-
priate General Contracting Area Office 
under part 121 of this title. 

(i) Any person or entity that mis-
represents its status as a ‘‘small busi-
ness concern owned and controlled by 
socially and economically disadvan-
taged individuals’’ in order to obtain 
any 8(a) contracting opportunity will 
be subject to possible criminal, civil 
and administrative penalties, including 
those imposed by section 16(d) of the 
Small Business Act, 15 U.S.C. 645(d). 

[63 FR 35739, June 30, 1998, as amended at 76 
FR 8259, Feb. 11, 2011; 78 FR 61132, Oct. 2, 
2013] 

§ 124.502 How does an agency offer a 
procurement to SBA for award 
through the 8(a) BD program? 

(a) A procuring activity contracting 
officer indicates his or her formal in-
tent to award a procurement require-
ment as an 8(a) contract by submitting 
a written offering letter to SBA. The 
procuring activity may transmit the 
offering letter to SBA by electronic 
mail, if available, or by facsimile 
transmission, as well as by mail or 
commercial delivery service. 

(b) Contracting officers must submit 
offering letters to the following loca-
tions: 

(1) For competitive 8(a) requirements 
and those sole source requirements for 
which no specific Participant is nomi-
nated (i.e., open requirements) other 
than construction requirements, to the 
SBA district office serving the geo-
graphical area in which the procuring 
activity is located; 

(2) For competitive and open con-
struction requirements, to the SBA 
district office serving the geographical 
area in which the work is to be per-
formed or, in the case of such contracts 
to be performed overseas, to the Office 
of 8(a) BD located in SBA Head-
quarters; 

(3) For sole source requirements of-
fered on behalf of a specific Partici-
pant, to the SBA district office serv-
icing that concern. 

(c) An offering letter must contain 
the following information: 

(1) A description of the work to be 
performed; 

(2) The estimated period of perform-
ance; 

(3) The NAICS code that applies to 
the principal nature of the acquisition; 

(4) The anticipated dollar value of 
the requirement, including options, if 
any; 

(5) Any special restrictions or geo-
graphical limitations on the require-
ment; 

(6) The location of the work to be 
performed for construction procure-
ments; 

(7) Any special capabilities or dis-
ciplines needed for contract perform-
ance; 

(8) The type of contract to be award-
ed, such as firm fixed price, cost reim-
bursement, or time and materials; 

(9) The acquisition history, if any, of 
the requirement; 

(10) The names and addresses of any 
small business contractors which have 
performed on this requirement during 
the previous 24 months; 

(11) A statement that prior to the of-
fering no solicitation for the specific 
acquisition has been issued as a small 
business set-aside, or as a small dis-
advantaged business set-aside if appli-
cable, and that no other public commu-
nication (such as a notice in the Com-
merce Business Daily) has been made 
showing the procuring activity’s clear 
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intent to use any of these means of 
procurement; 

(12) Identification of any specific 
Participant that the procuring activity 
contracting officer nominates for 
award of a sole source 8(a) contract, if 
appropriate, including a brief justifica-
tion for the nomination, such as one of 
the following: 

(i) The Participant, through its own 
efforts, marketed the requirement and 
caused it to be reserved for the 8(a) BD 
program; or 

(ii) The acquisition is a follow-on or 
renewal contract and the nominated 
concern is the incumbent; 

(13) Bonding requirements, if applica-
ble; 

(14) Identification of all Participants 
which have expressed an interest in 
being considered for the acquisition; 

(15) Identification of all SBA field of-
fices which have requested that the re-
quirement be awarded through the 8(a) 
BD program; 

(16) A request, if appropriate, that a 
requirement whose estimated contract 
value is under the applicable competi-
tive threshold be awarded as an 8(a) 
competitive contract; and 

(17) Any other information that the 
procuring activity deems relevant or 
which SBA requests. 

§ 124.503 How does SBA accept a pro-
curement for award through the 
8(a) BD program? 

(a) Acceptance of the requirement. 
Upon receipt of the procuring activi-
ty’s offer of a procurement require-
ment, SBA will determine whether it 
will accept the requirement for the 8(a) 
BD program. SBA’s decision whether to 
accept the requirement will be sent to 
the procuring activity in writing with-
in 10 working days of receipt of the 
written offering letter if the contract 
is valued at more than the simplified 
acquisition threshold, and within two 
days of receipt of the offering letter if 
the contract is valued at or below the 
simplified acquisition threshold, unless 
SBA requests, and the procuring activ-
ity grants, an extension. SBA is not re-
quired to accept any particular pro-
curement offered to the 8(a) BD pro-
gram. 

(1) Where SBA decides to accept an 
offering of a sole source 8(a) procure-

ment, SBA will accept the offer both 
on behalf of the 8(a) BD program and in 
support of a specific Participant. 

(2) Where SBA decides to accept an 
offering of a competitive 8(a) procure-
ment, SBA will accept the offer on be-
half of the 8(a) BD program. 

(3) Where SBA has delegated its con-
tract execution functions to a pro-
curing activity, the procuring activity 
may assume that SBA accepts its offer 
for the 8(a) program if the procuring 
activity does not receive a reply to its 
offer within five days. 

(4) In the case of procurement re-
quirements valued at or below the Sim-
plified Acquisition Procedures thresh-
old: 

(i) Where a procuring activity makes 
an offer to the 8(a) program on behalf 
of a specific Program Participant and 
does not receive a reply to its offer 
within two days, the procuring activity 
may assume the offer is accepted and 
proceed with award of an 8(a) contract; 

(ii) Where SBA has delegated its 8(a) 
contract execution functions to an 
agency, SBA may authorize the pro-
curing activity to award an 8(a) con-
tract without requiring an offer and ac-
ceptance of the requirement for the 
8(a) program. In such a case, the pro-
curing activity must notify SBA of all 
8(a) awards made under this authority. 

(5) Where SBA does not respond to an 
offering letter within the normal 10- 
day time period, the procuring activity 
may seek SBA’s acceptance through 
the AA/BD. The procuring activity may 
assume that SBA accepts its offer for 
the 8(a) program if it does not receive 
a reply from the AA/BD within 5 days 
of his or her receipt of the procuring 
activity request. 

(b) Verification of NAICS code. As part 
of the acceptance process, SBA will 
verify the appropriateness of the 
NAICS code designation assigned to 
the requirement by the procuring ac-
tivity contracting officer. 

(1) SBA will accept the NAICS code 
assigned to the requirement by the pro-
curing activity contracting officer as 
long as it is reasonable, even though 
other NAICS codes may also be reason-
able. 

(2) If SBA and the procuring activity 
are unable to agree as to the proper 
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NAICS code designation for the re-
quirement, SBA may either refuse to 
accept the requirement for the 8(a) BD 
program, appeal the contracting offi-
cer’s determination to the head of the 
agency pursuant to § 124.505, or appeal 
the NAICS code designation to OHA 
under part 134 of this title. 

(c) Sole source award where procuring 
activity nominates a specific Participant. 
SBA will determine whether an appro-
priate match exists where the pro-
curing activity identifies a particular 
Participant for a sole source award. 

(1) Once SBA determines that a pro-
curement is suitable to be accepted as 
an 8(a) sole source contract, SBA will 
normally accept it on behalf of the 
Participant recommended by the pro-
curing activity, provided that: 

(i) The procurement is consistent 
with the Participant’s business plan; 

(ii) The Participant complies with its 
applicable non-8(a) business activity 
target imposed by § 124.509(d); 

(iii) The Participant is small for the 
size standard corresponding to the 
NAICS code assigned to the require-
ment by the procuring activity con-
tracting officer; and 

(iv) The Participant has submitted 
required financial statements to SBA. 

(2) If an appropriate match exists, 
SBA will advise the procuring activity 
whether SBA will participate in con-
tract negotiations or whether SBA will 
authorize the procuring activity to ne-
gotiate directly with the identified 
Participant. Where SBA has delegated 
its contract execution functions to a 
procuring activity, SBA will also iden-
tify that delegation in its acceptance 
letter. 

(3) If an appropriate match does not 
exist, SBA will notify the Participant 
and the procuring activity, and may 
then nominate an alternate Partici-
pant. 

(d) Open requirements. When a pro-
curing activity does not nominate a 
particular concern for performance of a 
sole source 8(a) contract (open require-
ment), the following additional proce-
dures will apply: 

(1) If the procurement is a construc-
tion requirement, SBA will examine 
the portfolio of Participants that have 
a bona fide place of business within the 
geographical boundaries served by the 

SBA district office where the work is 
to be performed to select a qualified 
Participant. If none is found to be 
qualified or a match for a concern in 
that district is determined to be impos-
sible or inappropriate, SBA may nomi-
nate a Participant with a bona fide 
place of business within the geo-
graphical boundaries served by another 
district office within the same state, or 
may nominate a Participant having a 
bona fide place of business out of state 
but within a reasonable proximity to 
the work site. SBA’s decision will en-
sure that the nominated Participant is 
close enough to the work site to keep 
costs of performance reasonable. 

(2) If the procurement is not a con-
struction requirement, SBA may select 
any eligible, responsible Participant 
nationally to perform the contract. 

(3) In cases in which SBA selects a 
Participant for possible award from 
among two or more eligible and quali-
fied Participants, the selection will be 
based upon relevant factors, including 
business development needs, compli-
ance with competitive business mix re-
quirements (if applicable), financial 
condition, management ability, tech-
nical capability, and whether award 
will promote the equitable distribution 
of 8(a) contracts. 

(e) Formal technical evaluations. Ex-
cept for requirements for architectural 
and engineering services, SBA will not 
authorize formal technical evaluations 
for sole source 8(a) requirements. A 
procuring activity: 

(1) Must request that a procurement 
be a competitive 8(a) award if it re-
quires formal technical evaluations of 
more than one Participant for a re-
quirement below the applicable com-
petitive threshold amount; and 

(2) May conduct informal assess-
ments of several Participants’ capabili-
ties to perform a specific requirement, 
so long as the statement of work for 
the requirement is not released to any 
of the Participants being assessed. 

(f) Repetitive acquisitions. A procuring 
activity contracting officer must sub-
mit a new offering letter to SBA where 
he or she intends to award a follow-on 
or repetitive contract as an 8(a) award. 
This enables SBA to determine: 

(1) Whether the requirement should 
be a competitive 8(a) award; 

VerDate Sep<11>2014 11:39 Feb 03, 2016 Jkt 238045 PO 00000 Frm 00506 Fmt 8010 Sfmt 8010 Q:\13\13V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



497 

Small Business Administration § 124.503 

(2) A nominated firm’s eligibility, 
whether or not it is the same firm that 
performed the previous contract; 

(3) The affect that contract award 
would have on the equitable distribu-
tion of 8(a) contracts; and 

(4) Whether the requirement should 
continue under the 8(a) BD program. 

(g) Basic Ordering Agreements (BOAs). 
A Basic Ordering Agreement (BOA) is 
not a contract under the FAR. See 48 
CFR 16.703(a). Each order to be issued 
under the BOA is an individual con-
tract. As such, the procuring activity 
must offer, and SBA must accept, each 
task order under a BOA in addition to 
offering and accepting the BOA itself. 

(1) SBA will not accept for award on 
a sole source basis any task order 
under a BOA that would cause the total 
dollar amount of task orders issued to 
exceed the applicable competitive 
threshold amount set forth in 
§ 124.506(a). 

(2) Where a procuring activity be-
lieves that task orders to be issued 
under a proposed BOA will exceed the 
applicable competitive threshold 
amount set forth in § 124.506(a), the pro-
curing activity must offer the require-
ment to the program to be competed 
among eligible Participants. 

(3) Once a concern’s program term 
expires, the concern otherwise exits 
the 8(a) BD program, or becomes other 
than small for the NAICS code assigned 
under the BOA, new orders will not be 
accepted for the concern. 

(h) Task or Delivery Order Contracts, 
including Multiple Award Contracts—(1) 
Contracts set-aside for exclusive competi-
tion among 8(a) Participants. (i) A task 
or delivery order contract, Multiple 
Award Contract, or order issued 
against a Multiple Award Contract 
that is set-aside exclusively for 8(a) 
Program Participants, partially set- 
aside for 8(a) Program Participants or 
reserved solely for 8(a) Program Par-
ticipants must follow the established 
8(a) competitive procedures. This in-
cludes an offering to and acceptance 
into the 8(a) program, SBA eligibility 
verification of the apparent successful 
offerors prior to contract award, com-
pliance with the performance of work 
requirements set forth in § 124.510, and 
compliance with the nonmanufacturer 
rule (see § 121.406(b)), if applicable. 

(ii) An agency is not required to offer 
or receive acceptance of individual or-
ders into the 8(a) BD program if the 
task or delivery order contract or Mul-
tiple Award Contract was set-aside ex-
clusively for 8(a) Program Partici-
pants, partially set-aside for 8(a) Pro-
gram Participants or reserved solely 
for 8(a) Program Participants, and the 
individual order is to be competed 
among all 8(a) contract holders. 

(iii) A concern awarded a task or de-
livery order contract or Multiple 
Award Contract that was set-aside ex-
clusively for 8(a) Program Partici-
pants, partially set-aside for 8(a) Pro-
gram Participants or reserved solely 
for 8(a) Program Participants may gen-
erally continue to receive new orders 
even if it has grown to be other than 
small or has exited the 8(a) BD pro-
gram, and agencies may continue to 
take credit toward their prime con-
tracting goals for orders awarded to 
8(a) Participants. However, agencies 
may not take SDB or small business 
credit for an order where the concern 
has been asked by the procuring agen-
cy to recertify its size, 8(a) or SDB sta-
tus and is unable to do so (see 
§ 121.404(g)), or where ownership or con-
trol of the concern has changed and 
SBA has granted a waiver to allow per-
formance to continue (see § 124.515). 

(iv) An agency may issue a sole 
source award against a Multiple Award 
Contract that has been set-aside exclu-
sively for 8(a) Program Participants, 
partially set-aside for 8(a) Program 
Participants or reserved solely for 8(a) 
Program Participants if the required 
dollar thresholds for sole source awards 
are met. Where an agency seeks to 
award an order on a sole source basis 
(i.e., to one particular 8(a) contract 
holder without competition among all 
8(a) contract holders), the agency must 
offer and SBA must accept the order 
into the 8(a) program on behalf of the 
identified 8(a) contract holder. 

(2) Allowing orders issued to 8(a) Par-
ticipants under Multiple Award Contracts 
that were not set-aside for exclusive com-
petition among eligible 8(a) Participants 
to be considered 8(a) awards. In order for 
an order issued to an 8(a) Participant 
and placed against a Multiple Award 
Contract to be considered an 8(a) 
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award, where the Multiple Award con-
tract was not initially set-aside, par-
tially set-aside or reserved for exclu-
sive competition among 8(a) Partici-
pants, the following conditions must be 
met: 

(i) The order must be offered to and 
accepted into the 8(a) BD program; 

(ii) The order must be competed ex-
clusively among 8(a) concerns; 

(iii) The order must require the con-
cern comply with applicable limita-
tions on subcontracting provisions (see 
§ 125.6) and the nonmanufacturer rule, 
if applicable, (see § 121.406(b)) in the per-
formance of the individual order; and 

(iv) SBA must verify that a concern 
is an eligible 8(a) concern prior to 
award of the order in accordance with 
§ 124.507. 

(3) Reserves. A procuring activity 
must offer and SBA must accept a re-
quirement that is reserved for 8(a) Par-
ticipants (i.e., an acquisition where the 
contracting officer states an intention 
to make one or more awards to only 
8(a) Participants under full and open 
competition). However, a contracting 
officer does not have to offer the re-
quirement to SBA where the acquisi-
tion has been reserved for small busi-
nesses, even if the contracting officer 
states an intention to make one or 
more awards to several types of small 
business including 8(a) Participants 
since any such award to 8(a) Partici-
pants would not be considered an 8(a) 
contract award. 

(i) Requirements where SBA has dele-
gated contract execution authority. 
Except as provided in paragraph 
(a)(4)(i) of this section, where SBA has 
delegated its 8(a) contract execution 
authority to the procuring activity, 
the procuring activity must still offer 
and SBA must still accept all require-
ments intended to be awarded as 8(a) 
contracts. 

(j) Contracting Among Small Business 
Programs—(1) Acquisitions Valued At or 
Below the Simplified Acquisition Thresh-
old. The contracting officer shall set 
aside any acquisition with an antici-
pated dollar value exceeding the Micro- 
purchase Threshold but not exceeding 
the Simplified Acquisition Threshold 
(defined in the FAR at 48 CFR 2.101) for 
small business concerns when there is a 
reasonable expectation that offers will 

be obtained from at least two small 
business concerns that are competitive 
in terms of quality and delivery and 
award will be made at fair market 
prices. This requirement does not pre-
clude a contracting officer from mak-
ing an award to a small business under 
the 8(a) BD, HUBZone, SDVO SBC or 
WOSB Programs. 

(2) Acquisitions Valued Above the Sim-
plified Acquisition Threshold. (i) The 
contracting officer shall set aside any 
acquisition with an anticipated dollar 
value exceeding the Simplified Acquisi-
tion Threshold (defined in the FAR at 
48 CFR 2.101) for small business con-
cerns when there is a reasonable expec-
tation that offers will be obtained from 
at least two small business concerns 
that are competitive in terms of qual-
ity and delivery and award will be 
made at fair market prices. However, 
after conducting market research, the 
contracting officer shall first consider 
a set-aside or sole source award (if the 
sole source award is permitted by stat-
ute or regulation) under the 8(a) BD, 
HUBZone, SDVO SBC or WOSB pro-
grams before setting aside the require-
ment as a small business set-aside. 
There is no order of precedence among 
the 8(a) BD, HUBZone, SDVO SBC or 
WOSB programs. The contracting offi-
cer must document the contract file 
with the rationale used to support the 
specific set-aside, including the type 
and extent of market research con-
ducted. In addition, the contracting of-
ficer must document the contract file 
showing that the apparent successful 
offeror’s System for Award Manage-
ment (SAM) (or any successor system) 
certifications and associated represen-
tations were reviewed. 

(ii) SBA believes that Progress in ful-
filling the various small business goals, 
as well as other factors such as the re-
sults of market research, pro-
grammatic needs specific to the pro-
curing agency, anticipated award price, 
and the acquisition history, will be 
considered in making a decision as to 
which program to use for the acquisi-
tion. 

[63 FR 35739, June 30, 1998, as amended at 70 
FR 51248, Aug. 30, 2005; 71 FR 66444, Nov. 15, 
2006; 74 FR 45753, Sept. 4, 2009; 75 FR 62280, 
Oct. 7, 2010; 76 FR 8259, Feb. 11, 2011; 77 FR 
1860, Jan. 12, 2012; 78 FR 61133, Oct. 2, 2013] 
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§ 124.504 What circumstances limit 
SBA’s ability to accept a procure-
ment for award as an 8(a) contract? 

SBA will not accept a procurement 
for award as an 8(a) contract if the cir-
cumstances identified in paragraphs (a) 
through (d) of this section exist. 

(a) Prior intent to award as a small 
business set-aside, or use the HUBZone, 
Service Disabled Veteran-Owned Small 
Business, or Women-Owned Small Busi-
ness programs. The procuring activity 
issued a solicitation for or otherwise 
expressed publicly a clear intent to 
award the contract as a small business 
set-aside, or to use the HUBZone, Serv-
ice Disabled Veteran-Owned Small 
Business, or Women-Owned Small Busi-
ness programs prior to offering the re-
quirement to SBA for award as an 8(a) 
contract. However, the AA/BD may 
permit the acceptance of the require-
ment under extraordinary cir-
cumstances. 

(b) Competition prior to offer and ac-
ceptance. The procuring activity com-
peted a requirement among Partici-
pants prior to offering the requirement 
to SBA and receiving SBA’s formal ac-
ceptance of the requirement. 

(1) Any competition conducted with-
out first obtaining SBA’s formal ac-
ceptance of the procurement for the 
8(a) BD program will not be considered 
an 8(a) competitive requirement. 

(2) SBA may accept the requirement 
for the 8(a) BD program as a competi-
tive 8(a) requirement, but only if the 
procuring activity agrees to resolicit 
the requirement using appropriate 
competitive 8(a) procedures. 

(c) Adverse impact. SBA has made a 
written determination that acceptance 
of the procurement for 8(a) award 
would have an adverse impact on an in-
dividual small business, a group of 
small businesses located in a specific 
geographical location, or other small 
business programs. The adverse impact 
concept is designed to protect small 
business concerns which are per-
forming Government contracts award-
ed outside the 8(a) BD program, and 
does not apply to follow-on or renewal 
8(a) acquisitions. SBA will not consider 
adverse impact with respect to any re-
quirement offered to the 8(a) program 
under Simplified Acquisition Proce-
dures. 

(1) In determining whether the ac-
ceptance of a requirement would have 
an adverse impact on an individual 
small business, SBA will consider all 
relevant factors. 

(i) In connection with a specific 
small business, SBA presumes adverse 
impact to exist where: 

(A) The small business concern has 
performed the specific requirement for 
at least 24 months; 

(B) The small business is performing 
the requirement at the time it is of-
fered to the 8(a) BD program, or its 
performance of the requirement ended 
within 30 days of the procuring activi-
ty’s offer of the requirement to the 8(a) 
BD program; and 

(C) The dollar value of the require-
ment that the small business is or was 
performing is 25 percent or more of its 
most recent annual gross sales (includ-
ing those of its affiliates). For a multi- 
year requirement, the dollar value of 
the last 12 months of the requirement 
will be used to determine whether a 
small business would be adversely af-
fected by SBA’s acceptance. 

(ii) Except as provided in paragraph 
(c)(2) of this section, adverse impact 
does not apply to ‘‘new’’ requirements. 
A new requirement is one which has 
not been previously procured by the 
relevant procuring activity. 

(A) Where a requirement is new, no 
small business could have previously 
performed the requirement and, thus, 
SBA’s acceptance of the requirement 
for the 8(a) BD program will not ad-
versely impact any small business. 

(B) Construction contracts, by their 
very nature (e.g., the building of a spe-
cific structure), are deemed new re-
quirements. 

(C) The expansion or modification of 
an existing requirement will be consid-
ered a new requirement where the mag-
nitude of change is significant enough 
to cause a price adjustment of at least 
25 percent (adjusted for inflation) or to 
require significant additional or dif-
ferent types of capabilities or work. 

(D) SBA need not perform an impact 
determination where a new require-
ment is offered to the 8(a) BD program. 

(2) In determining whether the ac-
ceptance of a requirement would have 
an adverse impact on a group of small 
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businesses, SBA will consider the ef-
fects of combining or consolidating 
various requirements being performed 
by two or more small business concerns 
into a single contract which would be 
considered a ‘‘new’’ requirement as 
compared to any of the previous small-
er requirements. SBA may find adverse 
impact to exist if one of the existing 
small business contractors meets the 
presumption set forth in paragraph 
(c)(1)(i) of this section. 

(3) In determining whether the ac-
ceptance of a requirement would have 
an adverse impact on other small busi-
ness programs, SBA will consider all 
relevant factors, including but not lim-
ited to, the number and value of con-
tracts in the subject industry in the 
8(a) BD program as compared with 
other small business programs. 

(d) Release for non-8(a) competition. (1) 
Except as set forth in (d)(4) of this sec-
tion, where a procurement is awarded 
as an 8(a) contract, its follow-on or re-
newable acquisition must remain in 
the 8(a) BD program unless SBA agrees 
to release it for non-8(a) competition. 
If a procuring agency would like to ful-
fill a follow-on or renewable acquisi-
tion outside of the 8(a) BD program, it 
must make a written request to and re-
ceive the concurrence of the AA/BD to 
do so. In determining whether to re-
lease a requirement from the 8(a) BD 
program, SBA will consider: 

(i) Whether the agency has achieved 
its SDB goal; 

(ii) Where the agency is in achieving 
its HUBZone, SDVO, WOSB, or small 
business goal, as appropriate; and 

(iii) Whether the requirement is crit-
ical to the business development of the 
8(a) Participant that is currently per-
forming it. 

(2) SBA may decline to accept the 
offer of a follow-on or renewable 8(a) 
acquisition in order to give a concern 
previously awarded the contract that is 
leaving or has left the 8(a) BD program 
the opportunity to compete for the re-
quirement outside of the 8(a) BD pro-
gram. 

(i) SBA will consider release under 
paragraph (2) only where: 

(A) The procurement awarded 
through the 8(a) BD program is being 
or was performed by either a Partici-
pant whose program term will expire 

prior to contract completion, or by a 
former Participant whose program 
term expired within one year of the 
date of the offering letter; 

(B) The concern requests in writing 
that SBA decline to accept the offer 
prior to SBA’s acceptance of the re-
quirement for award as an 8(a) con-
tract; and 

(C) The concern qualifies as a small 
business for the requirement now of-
fered to the 8(a) BD program. 

(ii) In considering release under para-
graph (2), SBA will balance the impor-
tance of the requirement to the con-
cern’s business development needs 
against the business development needs 
of other Participants that are qualified 
to perform the requirement. This de-
termination will include consideration 
of whether rejection of the requirement 
would seriously reduce the pool of 
similar types of contracts available for 
award as 8(a) contracts. SBA will also 
seek the views of the procuring agency. 

(3) SBA will release a requirement 
under this paragraph only where the 
procuring activity agrees to procure 
the requirement as a small business, 
HUBZone, SDVO small business, or 
WOSB set-aside. 

(4) The requirement that a follow-on 
procurement must be released from the 
8(a) BD program in order for it to be 
fulfilled outside the 8(a) BD program 
does not apply to orders offered to and 
accepted for the 8(a) BD program pur-
suant to § 124.503(h). 

[63 FR 35739, 35772, June 30, 1998, as amended 
at 74 FR 45753, Sept. 4, 2009; 76 FR 8259, Feb. 
11, 2011; 78 FR 61133, Oct. 2, 2013] 

§ 124.505 When will SBA appeal the 
terms or conditions of a particular 
8(a) contract or a procuring activity 
decision not to use the 8(a) BD pro-
gram? 

(a) What SBA may appeal. The Admin-
istrator of SBA may appeal the fol-
lowing matters to the head of the pro-
curing agency: 

(1) A contracting officer’s decision 
not to make a particular procurement 
available for award as an 8(a) contract; 

(2) A contracting officer’s decision to 
reject a specific Participant for award 
of an 8(a) contract after SBA’s accept-
ance of the requirement for the 8(a) BD 
program; and 
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(3) The terms and conditions of a pro-
posed 8(a) contract, including the pro-
curing activity’s NAICS code designa-
tion and estimate of the fair market 
price. 

(b) Procedures for appeal. (1) SBA 
must notify the contracting officer of 
the SBA Administrator’s intent to ap-
peal an adverse decision within 5 work-
ing days of SBA’s receipt of the deci-
sion. 

(2) Upon receipt of the notice of in-
tent to appeal, the procuring activity 
must suspend further action regarding 
the procurement until the head of the 
procuring agency issues a written deci-
sion on the appeal, unless the head of 
the procuring agency makes a written 
determination that urgent and compel-
ling circumstances which significantly 
affect interests of the United States 
will not permit waiting for a consider-
ation of the appeal. 

(3) The SBA Administrator must send 
a written appeal of the adverse decision 
to the head of the procuring agency 
within 15 working days of SBA’s notifi-
cation of intent to appeal or the appeal 
may be considered withdrawn. 

(4) By statute (15 U.S.C. 637(a)(1)(A)), 
the procuring agency head must speci-
fy in writing the reasons for a denial of 
an appeal brought by the Adminis-
trator under this section. 

§ 124.506 At what dollar threshold 
must an 8(a) procurement be com-
peted among eligible Participants? 

(a) Competitive thresholds. (1) The Fed-
eral Acquisition Regulatory Council 
(FAR Council) has the responsibility of 
adjusting each acquisition-related dol-
lar threshold on October 1, of each year 
that is evenly divisible by five. Acqui-
sition-related dollar thresholds are de-
fined as dollar thresholds that are spec-
ified in law as a factor in defining the 
scope of the applicability of a policy, 
procedure, requirement, or restriction 
provided in that law to the procure-
ment of property or services by an ex-
ecutive agency as determined by the 
FAR Council. 41 U.S.C. 431a(c). Part 
124, Subpart A, 8(a) Business Develop-
ment, contains acquisition-related dol-
lar thresholds subject to inflationary 
adjustments. The FAR Council shall 
publish a notice of the adjusted dollar 
thresholds in the FEDERAL REGISTER. 

The adjusted dollar thresholds shall 
take effect on the date of publication. 

(2) A procurement offered and accept-
ed for the 8(a) BD program must be 
competed among eligible Participants 
if: 

(i) There is a reasonable expectation 
that at least two eligible Participants 
will submit offers at a fair market 
price; 

(ii) The anticipated award price of 
the contract, including options, will 
exceed $6,500,000 for contracts assigned 
manufacturing NAICS codes and 
$4,000,000 for all other contracts; and 

(iii) The requirement has not been 
accepted by SBA for award as a sole 
source 8(a) procurement on behalf of a 
tribally-owned or ANC-owned concern. 

(3) For all types of contracts, the ap-
plicable competitive threshold 
amounts will be applied to the pro-
curing activity estimate of the total 
value of the contract, including all op-
tions. 

Example to paragraph (a)(3). If the antici-
pated award price for a professional services 
requirement is determined to be $3.8 million 
and it is accepted as a sole source 8(a) re-
quirement on that basis, a sole source award 
will be valid even if the contract price ar-
rived at after negotiation is $4.2 million. 

(4) Where the estimate of the total 
value of a proposed 8(a) contract is less 
than the applicable competitive 
threshold amount and the requirement 
is accepted as a sole source require-
ment on that basis, award may be 
made even though the contract price 
arrived at through negotiations ex-
ceeds the competitive threshold, pro-
vided that the contract price is not 
more than ten percent greater than the 
competitive threshold amount. 

(5) A proposed 8(a) requirement with 
an estimated value exceeding the appli-
cable competitive threshold amount 
may not be divided into several sepa-
rate procurement actions for lesser 
amounts in order to use 8(a) sole source 
procedures to award to a single con-
tractor. 

(b) Exemption from competitive thresh-
olds for Participants owned by Indian 
Tribes, ANCs and NHOs. (1) A Partici-
pant concern owned and controlled by 
an Indian Tribe or an ANC may be 
awarded a sole source 8(a) contract 
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where the anticipated value of the pro-
curement exceeds the applicable com-
petitive threshold if SBA has not ac-
cepted the requirement into the 8(a) 
BD program as a competitive procure-
ment. 

(2) A Participant concern owned and 
controlled by an NHO may be awarded 
a sole source Department of Defense 
(DoD) 8(a) contract where the antici-
pated value of the procurement exceeds 
the applicable competitive threshold if 
SBA has not accepted the requirement 
into the 8(a) BD program as a competi-
tive procurement. 

(3) There is no requirement that a 
procurement must be competed when-
ever possible before it can be accepted 
on a sole source basis for a Tribally- 
owned or ANC-owned concern, or a con-
cern owned by an NHO for DoD con-
tracts, but a procurement may not be 
removed from competition to award it 
to a Tribally-owned, ANC-owned or 
NHO-owned concern on a sole source 
basis. 

(4) A joint venture between one or 
more eligible Tribally-owned, ANC- 
owned or NHO-owned Participants and 
one or more non-8(a) business concerns 
may be awarded sole source 8(a) con-
tracts above the competitive threshold 
amount, provided that it meets the re-
quirements of § 124.513. 

(c) Competition below thresholds. The 
AA/BD, on a nondelegable basis, may 
approve a request from a procuring ac-
tivity to compete a requirement that is 
below the applicable competitive 
threshold amount among eligible Par-
ticipants. 

(1) This authority will be used pri-
marily when technical competitions 
are appropriate or when a large number 
of potential awardees exist. 

(2) The AA/BD may consider whether 
the procuring activity has made and 
will continue to make available a sig-
nificant number of its contracts to the 
8(a) BD program on a noncompetitive 
basis. 

(3) The AA/BD may deny a request if 
the procuring activity previously of-
fered the requirement to the 8(a) BD 
program on a noncompetitive basis and 
the request is made following the in-
ability of the procuring activity and 
the potential sole source awardee to 

reach an agreement on price or some 
other material term or condition. 

(d) Sole source above thresholds. Where 
a contract opportunity exceeds the ap-
plicable threshold amount and there is 
not a reasonable expectation that at 
least two eligible 8(a) Participants will 
submit offers at a fair price, the AA/BD 
may accept the requirement for a sole 
source 8(a) award if he or she deter-
mines that an eligible Participant in 
the 8(a) portfolio is capable of per-
forming the requirement at a fair 
price. 

[63 FR 35739, June 30, 1998, as amended at 74 
FR 45753, Sept. 4, 2009; 74 FR 46887, Sept. 14, 
2009; 76 FR 8260, Feb. 11, 2011; 78 FR 61133, 
Oct. 2, 2013] 

§ 124.507 What procedures apply to 
competitive 8(a) procurements? 

(a) FAR procedures. Procuring activi-
ties will conduct competitions among 
and evaluate offers received from Par-
ticipants in accordance with the Fed-
eral Acquisition Regulation (48 CFR, 
chapter 1). 

(b) Eligibility determination by SBA. In 
either a negotiated or sealed bid com-
petitive 8(a) acquisition, the procuring 
activity will request that the SBA dis-
trict office servicing the apparent suc-
cessful offeror determine that firm’s 
eligibility for award. 

(1) Within 5 working days after re-
ceipt of a procuring activity’s request 
for an eligibility determination, SBA 
will determine whether the firm identi-
fied by the procuring activity is eligi-
ble for award. 

(2) Eligibility is based on 8(a) BD pro-
gram criteria, including whether the 
Participant is: 

(i) A small business under the NAICS 
code assigned to the requirement; 

(ii) In compliance with any applica-
ble competitive business mix target es-
tablished or remedial measure imposed 
by § 124.509 that does not include the 
denial of future 8(a) contracts; 

(iii) In compliance with the contin-
ued eligibility reporting requirements 
set forth in § 124.112(b); 

(iv) In the developmental stage of 
program participation if the solicita-
tion restricts offerors to the develop-
mental stage of participation; and 

VerDate Sep<11>2014 11:39 Feb 03, 2016 Jkt 238045 PO 00000 Frm 00512 Fmt 8010 Sfmt 8010 Q:\13\13V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



503 

Small Business Administration § 124.507 

(v) A concern with a bona fide place 
of business in the applicable geo-
graphic area if the procurement is for 
construction. 

(3) If SBA determines that the appar-
ent successful offeror is ineligible, SBA 
will notify the procuring activity. The 
procuring activity will then send to 
SBA the identity of the next highest 
evaluated firm for an eligibility deter-
mination. The process is repeated until 
SBA determines that an identified of-
feror is eligible for award. 

(4) Except to the extent set forth in 
paragraph (d) of this section, SBA de-
termines whether a Participant is eli-
gible for a specific 8(a) competitive re-
quirement as of the date that the Par-
ticipant submitted its initial offer 
which includes price. 

(5) If the procuring activity con-
tracting officer believes that the ap-
parent successful offeror is not respon-
sible to perform the contract, he or she 
must refer the concern to SBA for a 
possible Certificate of Competency in 
accord with § 125.5 of this title. 

(c) Restricted competition—(1) Competi-
tion within stages of program participa-
tion. SBA may accept a competitive 
8(a) requirement that is limited to Par-
ticipants in the developmental stage of 
program participation, or may accept a 
requirement to be competed among 
firms both in the developmental and 
transitional stages of program partici-
pation. 

(2) Construction competitions. Based on 
its knowledge of the 8(a) BD portfolio, 
SBA will determine whether a competi-
tive 8(a) construction requirement 
should be competed among only those 
Participants having a bona fide place 
of business within the geographical 
boundaries of one or more SBA district 
offices, within a state, or within the 
state and nearby areas. Only those Par-
ticipants with bona fide places of busi-
ness within the appropriate geo-
graphical boundaries are eligible to 
submit offers. 

(i) A Participant may have bona fide 
places of business in more than one lo-
cation. 

(ii) In order for a Participant to es-
tablish a bona fide place of business in 
a particular geographic location, the 
SBA district office serving the geo-
graphic area of that location must de-

termine if that location in fact quali-
fies as a bona fide place of business 
under SBA’s requirements. 

(A) A Participant must submit a re-
quest for a bona fide business deter-
mination to the SBA district office 
servicing it. 

(B) The servicing district office will 
forward the request to the SBA district 
office serving the geographic area of 
the particular location for processing. 

(iii) The effective date of a bona fide 
place of business is the date that the 
evidence (paperwork) shows that the 
business in fact regularly maintained 
its business at the new geographic lo-
cation. 

(iv) In order for a Participant to be 
eligible to submit an offer for a 8(a) 
procurement limited to a specific geo-
graphic area, it must receive from SBA 
a determination that it has a bona fide 
place of business within that area prior 
to submitting its offer for the procure-
ment. 

(3) Competition for all non-construction 
requirements. Except for construction 
requirements, all eligible Participants 
regardless of location may submit of-
fers in response to competitive 8(a) so-
licitations. The only geographic re-
strictions pertaining to 8(a) competi-
tive requirements, other than those for 
construction requirements, are any im-
posed by the solicitations themselves. 

(d) Award to firms whose program terms 
have expired. A concern that has com-
pleted its term of participation in the 
8(a) BD program may be awarded a 
competitive 8(a) contract if it was a 
Participant eligible for award of the 
contract on the initial date specified 
for receipt of offers contained in the 
contract solicitation, and if it con-
tinues to meet all other applicable eli-
gibility criteria. 

(1) Amendments to the solicitation 
extending the date for submissions of 
offers will be disregarded. 

Example to paragraph (d)(1). The program 
term for 8(a) Participant X is scheduled to 
expire on December 19. A solicitation for a 
competitive 8(a) procurement specifies that 
initial offers are due on December 15. The 
procuring activity amends the solicitation to 
extend the date for the receipt of offers to 
January 5. X submits its offer on January 5 
and is selected as the apparent successful of-
feror. X is eligible for award because it was 
an eligible 8(a) Participant on the initial 
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date set forth in the solicitation for the re-
ceipt of offers. 

(2) For a negotiated procurement, a 
Participant may submit revised offers, 
including a best and final offer, and be 
awarded a competitive 8(a) contract if 
it was eligible as of the initial date 
specified for the receipt of offers in the 
solicitation, even though its program 
term may expire after that date. 

[63 FR 35739, June 30, 1998, as amended at 76 
FR 8260, Feb. 11, 2011] 

§ 124.508 How is an 8(a) contract exe-
cuted? 

(a) An 8(a) contract can be awarded 
in the following ways: 

(1) As a tripartite agreement in 
which the procuring activity, SBA and 
the Participant all sign the appropriate 
contract documents. There may be sep-
arate prime and subcontract docu-
ments (i.e., a prime contract between 
the procuring activity and SBA and a 
subcontract between SBA and the se-
lected 8(a) concern) or a combined con-
tract document representing both the 
prime and subcontract relationships; or 

(2) Where SBA has delegated contract 
execution authority to the procuring 
activity, directly by the procuring ac-
tivity through a contract between the 
procuring activity and the Participant. 

(b) Where SBA receives a contract for 
signature valued at or below the sim-
plified acquisition threshold, it will 
sign the contract and return it to the 
procuring activity within three (3) days 
of receipt. 

(c) In order to be eligible to receive a 
sole source 8(a) contract, a firm must 
be a current Participant on the date of 
award. (See § 124.507(d) for competitive 
8(a) awards.) 

§ 124.509 What are non-8(a) business 
activity targets? 

(a) General. (1) To ensure that Par-
ticipants do not develop an unreason-
able reliance on 8(a) awards, and to 
ease their transition into the competi-
tive marketplace after graduating from 
the 8(a) BD program, Participants 
must make maximum efforts to obtain 
business outside the 8(a) BD program. 
Work performed by an 8(a) Participant 
for any Federal department or agency 
other than through an 8(a) contract, in-
cluding work performed on orders 

under the General Services Adminis-
tration Multiple Award Schedule pro-
gram, and work performed as a subcon-
tractor, including work performed as a 
subcontractor to another 8(a) Partici-
pant on an 8(a) contract, qualifies as 
work performed outside the 8(a) BD 
program. 

(2) During both the developmental 
and transitional stages of the 8(a) BD 
program, a Participant must make sub-
stantial and sustained efforts, includ-
ing following a reasonable marketing 
strategy, to attain the targeted dollar 
levels of non-8(a) revenue established 
in its business plan. It must attempt to 
use the 8(a) BD program as a resource 
to strengthen the firm for economic vi-
ability when program benefits are no 
longer available. 

(b) Required non-8(a) business activity 
targets during transitional stage—(1) Gen-
eral. During the transitional stage of 
the 8(a) BD program, a Participant 
must achieve certain targets of non- 
8(a) contract revenue (i.e., revenue 
from other than sole source or com-
petitive 8(a) contracts). These targets 
are called non-8(a) business activity 
targets and are expressed as a percent-
age of total revenue. The targets call 
for an increase in non-8(a) revenue over 
time. 

(2) Non-8(a) business activity targets. 
During their transitional stage of pro-
gram participation, Participants must 
meet the following non-8(a) business 
activity targets each year: 

Participant’s year in the transitional stage 

Non-8(a) business 
activity targets (re-

quired minimum 
non-8(a) revenue 
as a percentage 
of total revenue) 

1 ............................................................... 15 
2 ............................................................... 25 
3 ............................................................... 35 
4 ............................................................... 45 
5 ............................................................... 55 

(3) Compliance with non-8(a) business 
activity targets. SBA will measure the 
Participant’s compliance with the ap-
plicable non-8(a) business activity tar-
get at the end of each program year in 
the transitional stage based on the 
Participant’s latest fiscal year-end 
total revenue. Thus, at the end of the 
first year in the transitional stage of 
program participation, SBA will com-
pare the Participant’s non-8(a) revenue 
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to its total revenue during that first 
year. If appropriate, SBA will require 
remedial measures during the subse-
quent program year. Thus, for example, 
non-compliance with the required non- 
8(a) business activity target in year 
one of the transitional stage would 
cause SBA to initiate remedial meas-
ures under paragraph (d) of this section 
for year two in the transitional stage. 

(4) Certification of compliance. A Par-
ticipant must certify as part of its 
offer that it complies with the applica-
ble non-8(a) business activity target or 
with the measures imposed by SBA 
under paragraph (d) of this section be-
fore it can receive any 8(a) contract 
during the transitional stage of the 8(a) 
BD program. 

(c) Reporting and verification of busi-
ness activity. (1) Once admitted to the 
8(a) BD program, a Participant must 
provide to SBA as part of its annual re-
view: 

(i) Annual financial statements with 
a breakdown of 8(a) and non-8(a) rev-
enue in accord with § 124.602; and 

(ii) An annual report within 30 days 
from the end of the program year of all 
non-8(a) contracts, options, and modi-
fications affecting price executed dur-
ing the program year. 

(2) At the end of each year of partici-
pation in the transitional stage, the 
BOS assigned to work with the Partici-
pant will review the Participant’s total 
revenues to determine whether the 
non-8(a) revenues have met the appli-
cable target. In determining compli-
ance, SBA will compare all 8(a) reve-
nues received during the year, includ-
ing those from options and modifica-
tions, to all non-8(a) revenues received 
during the year. 

(d) Consequences of not meeting com-
petitive business mix targets. (1) Except 
as set forth in paragraph (e) of this sec-
tion, beginning at the end of the first 
year in the transitional stage (the fifth 
year of participation in the 8(a) BD 
program), any firm that does not meet 
its applicable competitive business mix 
target for the just completed program 
year will be ineligible for sole source 
8(a) contracts in the current program 
year, unless and until the Participant 
corrects the situation as described in 
paragraph (d)(2) of this section. 

(2) If SBA determines that an 8(a) 
Participant has failed to meet its ap-
plicable competitive business mix tar-
get during any program year in the 
transitional stage of program partici-
pation, SBA may increase its moni-
toring of the Participant’s contracting 
activity during the ensuing program 
year. SBA will also notify the Partici-
pant in writing that the Participant 
will not be eligible for further 8(a) sole 
source contract awards until it has 
demonstrated to SBA that it has com-
plied with its non-8(a) business activity 
requirements as described in para-
graphs (d)(2)(i) and (d)(2)(ii) of this sec-
tion. In order for a Participant to come 
into compliance with the non-8(a) busi-
ness activity target and be eligible for 
further 8(a) sole source contracts, it 
may: 

(i) Wait until the end of the current 
program year and demonstrate to SBA 
as part of the normal annual review 
process that it has met the revised 
non-8(a) business activity target; or 

(ii) At its option, submit information 
regarding its non-8(a) revenue to SBA 
quarterly throughout the current pro-
gram year in an attempt to come into 
compliance before the end of the cur-
rent program year. If the Participant 
satisfies the requirements of para-
graphs (d)(2)(ii)(A) or (d)(2)(ii)(B) of 
this section, SBA will reinstate the 
Participant’s ability to get sole source 
8(a) contracts prior to its annual re-
view. 

(A) To qualify for reinstatement dur-
ing the first six months of the current 
program year (i.e., at either the first or 
second quarterly review), the Partici-
pant must demonstrate that it has re-
ceived non-8(a) revenue and new non- 
8(a) contract awards that are equal to 
or greater than the dollar amount by 
which it failed to meet its non-8(a) 
business activity target for the just 
completed program year. For this pur-
pose, SBA will not count options on ex-
isting non-8(a) contracts in deter-
mining whether a Participant has re-
ceived new non-8(a) contract awards. 

(B) To qualify for reinstatement dur-
ing the last six months of the current 
program year (i.e., at either the nine- 
month or one year review), the Partici-
pant must demonstrate that it has 
achieved its non-8(a) business activity 
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target as of that point in the current 
program year. 

Example 1 to paragraph (d)(2). Firm A had 
$10 million in total revenue during year 2 in 
the transitional stage (year 6 in the pro-
gram), but failed to meet the minimum non- 
8(a) business activity target of 25 percent. It 
had 8(a) revenues of $8.5 million and non-8(a) 
revenues of $1.5 million (15 percent). Based 
on total revenues of $10 million, Firm A 
should have had at least $2.5 million in non- 
8(a) revenues. Thus, Firm A missed its target 
by $1 million (its target ($2.5 million) minus 
its actual non-8(a) revenues ($1.5 million)). 
Because Firm A did not achieve its non-8(a) 
business activity target, it cannot receive 
8(a) sole source awards until correcting that 
situation. The firm may wait until the next 
annual review to establish that it has met 
the revised target, or it can choose to report 
contract awards and other non-8(a) revenue 
to SBA quarterly. Firm A elects to submit 
information to SBA quarterly in year 3 of 
the transitional stage (year 7 in the pro-
gram). In order to be eligible for sole source 
8(a) contracts after either its 3 month or 6 
month review, Firm A must show that it has 
received non-8(a) revenue and/or been award-
ed new non-8(a) contracts totaling $1 million 
(the amount by which it missed its target in 
year 2 of the transitional stage). 

Example 2 to paragraph (d)(2). Firm B had 
$10 million in total revenue during year 2 in 
the transitional stage (year 6 in the pro-
gram), of which $8.5 million were 8(a) reve-
nues and $1.5 million were non-8(a) revenues. 
At its first two quarterly reviews during 
year 3 of the transitional stage (year 7 in the 
program), Firm B could not demonstrate 
that it had received at least $1 million in 
non-8(a) revenue and new non-8(a) awards. In 
order to be eligible for sole source 8(a) con-
tracts after its 9 month or 1 year review, 
Firm B must show that at least 35% (the 
non-8(a) business activity target for year 3 in 
the transitional stage) of all revenues re-
ceived during year 3 in the transitional stage 
as of that point are from non-8(a) sources. 

(3) In determining whether a Partici-
pant has achieved its required non-8(a) 
business activity target at the end of 
any program year in the transitional 
stage, or whether a Participant that 
failed to meet the target for the pre-
vious program year has achieved the 
required level of non-8(a) business at 
its nine-month review, SBA will meas-
ure 8(a) support by adding the base 
year value of all 8(a) contracts awarded 
during the applicable program year to 
the value of all options and modifica-
tions executed during that year. 

(4) As a condition of eligibility for 
new 8(a) contracts, SBA may also im-
pose other requirements on a Partici-
pant that fails to achieve the non-8(a) 
business activity targets. These in-
clude requiring the Participant to ob-
tain management assistance, technical 
assistance, and/or counseling, and/or 
attend seminars relating to manage-
ment assistance, business development, 
financing, marketing, accounting, or 
proposal preparation. 

(5) SBA may initiate proceedings to 
terminate a Participant from the 8(a) 
BD program where the firm makes no 
good faith efforts to obtain non-8(a) 
revenues. 

(e) Waiver of sole source prohibition. (1) 
The AA/BD, or his or her designee, may 
waive the requirement prohibiting a 
Participant from receiving further sole 
source 8(a) contracts when a Partici-
pant does not meet its non-8(a) busi-
ness activity target where a denial of a 
sole source contract would cause severe 
economic hardship on the Participant 
so that the Participant’s survival may 
be jeopardized, or where extenuating 
circumstances beyond the Partici-
pant’s control caused the Participant 
not to meet its non-8(a) business activ-
ity target. A firm receiving a waiver 
will be able to self market its capabili-
ties and receive one or more sole 
source 8(a) contracts during the next 
program year. At its next annual re-
view, SBA will reevaluate the firm’s 
circumstances and determine whether 
the waiver should be extended an addi-
tional program year. The decision to 
grant or deny a request for a waiver is 
at SBA’s discretion, and no appeal may 
be taken with respect to that decision. 

(2) The SBA Administrator on a non- 
delegable basis may waive the require-
ment prohibiting a Participant from 
receiving further sole source 8(a) con-
tracts when the Participant does not 
meet its non-8(a) business activity tar-
get where the head of a procuring ac-
tivity represents to the SBA Adminis-
trator that award of a sole source 8(a) 
contract to the Participant is needed 
to achieve significant interests of the 
Government. 

[63 FR 35739, June 30, 1998, as amended at 74 
FR 45754, Sept. 4, 2009; 76 FR 8261, Feb. 11, 
2011] 
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§ 124.510 What percentage of work 
must a Participant perform on an 
8(a) contract? 

(a) To assist the business develop-
ment of Participants in the 8(a) BD 
program, an 8(a) contractor must per-
form certain percentages of work with 
its own employees. These percentages 
and the requirements relating to them 
are the same as those established for 
small business set-aside prime contrac-
tors, and are set forth in § 125.6 of this 
title. 

(b) A Participant must certify in its 
offer that it will meet the applicable 
performance of work requirement. 
Compliance with the requirement will 
be determined as of the date of con-
tract award, so that a Participant may 
revise its initial offer to clarify or oth-
erwise come into compliance with the 
performance of work requirements. The 
procuring agency contracting officer 
must be satisfied that the Participant 
will meet the applicable performance 
of work requirement at time of award. 

(c) Indefinite delivery and indefinite 
quantity contracts. (1) Total Set-Aside 
Contracts. The Participant must per-
form the required percentage of work 
and comply with the nonmanufacturer 
rule for each performance period of the 
contract—i.e., during the base term 
and then during each option period 
thereafter. However, the contracting 
officer, in his or her discretion, may re-
quire the Participant to perform the 
applicable amount of work or comply 
with the nonmanufacturer rule for 
each order. 

(2) Partial Set-Aside Contracts. For or-
ders awarded under a partial small 
business set-aside, the concern must 
perform the required percentage of 
work and comply with the nonmanu-
facturer rule for each performance pe-
riod of the contract—i.e., during the 
base term and then during each option 
period thereafter. However, the con-
tracting officer, in his or her discre-
tion, may require the Participant to 
perform the applicable amount of work 
or comply with the nonmanufacturer 
rule for each order awarded under a 
partial set aside contract. For orders 
awarded under the non-set-aside por-
tion, the concern need not comply with 
any limitations on subcontracting or 
nonmanufacturer rule requirements 

(3) Orders. For orders that are set 
aside under full and open contracts or 
reserves, the Participant must perform 
the applicable amount of work or com-
ply with the nonmanufacturer rule for 
each order. 

(4) The applicable SBA District Di-
rector may waive the provisions in 
paragraphs (c)(1) and (c)(2) of this sec-
tion requiring a Participant to meet 
the applicable performance of work re-
quirement for each period of perform-
ance or for each order. Instead, the Dis-
trict Director may permit the Partici-
pant to subcontract in excess of the 
limitations on subcontracting where 
the District Director makes a written 
determination that larger amounts of 
subcontracting are essential during 
certain stages of performance. How-
ever, the 8(a) Participant and pro-
curing activity’s contracting officer 
must provide written assurances that 
the Participant will ultimately comply 
with the requirements of this section 
prior to contract completion. The pro-
curing activity’s contracting officer 
does not have the authority to waive 
the provisions of this section requiring 
a Participant to meet the applicable 
performance of work requirements, 
even if the agency has a Partnership 
Agreement with SBA. 

(5) Where the Participant does not ul-
timately comply with the performance 
of work requirements by the end of the 
contract, SBA will not grant future 
waivers for the Participant. Further, 
the contracting officer must document 
an 8(a) Participant’s performance of 
work requirements as part of its per-
formance evaluation in accordance 
with the procedures set forth in FAR 
42.1502. The contracting officer must 
also evaluate compliance for future 
contract awards in accordance with the 
procedures set forth in FAR 9.104–6. 

[63 FR 35739, June 30, 1998, as amended at 76 
FR 8261, Feb. 11, 2011; 78 FR 61133, Oct. 2, 
2013] 

§ 124.511 How is fair market price de-
termined for an 8(a) contract? 

(a) The procuring activity determines 
what constitutes a ‘‘fair market price’’ 
for an 8(a) contract. 

(1) The procuring activity must de-
rive the estimate of a current fair mar-
ket price for a new requirement, or a 
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requirement that does not have a satis-
factory procurement history, from a 
price or cost analysis. This analysis 
may take into account prevailing mar-
ket conditions, commercial prices for 
similar products or services, or data 
obtained from any other agency. The 
analysis must also consider any cost or 
pricing data that is timely submitted 
by SBA. 

(2) The procuring activity must base 
the estimate of a current fair market 
price for a requirement that has a sat-
isfactory procurement history on re-
cent award prices adjusted to ensure 
comparability. Adjustments will take 
into account differences in quantities, 
performance, times, plans, specifica-
tions, transportation costs, packaging 
and packing costs, labor and material 
costs, overhead costs, and any other 
additional costs which may be appro-
priate. 

(b) Upon the request of SBA, a pro-
curing activity will provide to SBA a 
written statement detailing the meth-
od it has used to estimate the current 
fair market price for the 8(a) require-
ment. This statement must be sub-
mitted within 10 working days of SBA’s 
request. The procuring activity must 
identify the information, studies, anal-
yses, and other data it used in making 
its estimate. 

(c) The procuring activity’s estimate 
of fair market price and any supporting 
data may not be disclosed by SBA to 
any Participant or potential con-
tractor. 

(d) The concern selected to perform 
an 8(a) contract may request SBA to 
protest the procuring activity’s esti-
mate of current fair market price to 
the Secretary of the Department or 
head of the agency in accordance with 
§ 124.505. 

§ 124.512 Delegation of contract ad-
ministration to procuring agencies. 

(a) SBA may delegate, by the use of 
special clauses in the 8(a) contract doc-
uments or by a separate agreement 
with the procuring activity, all respon-
sibilities for administering an 8(a) con-
tract to the procuring activity except 
the approval of novation agreements 
under 48 CFR 42.302(a)(25). Tracking 
compliance with the performance of 
work requirements set forth in § 124.510 

is included within the functions per-
formed by the procuring activity as 
part of contract administration. 

(b) This delegation of contract ad-
ministration authorizes a contracting 
officer to execute any priced option or 
in scope modification without SBA’s 
concurrence. The contracting officer 
must, however, submit copies to the 
SBA servicing district office of all 
modifications and options exercised 
within 15 business days of their occur-
rence, or by another date agreed upon 
by SBA. 

(c) SBA may conduct periodic com-
pliance on-site agency reviews of the 
files of all contracts awarded pursuant 
to Section 8(a) authority. 

[63 FR 35739, June 30, 1998, as amended at 76 
FR 8261, Feb. 11, 2011] 

§ 124.513 Under what circumstances 
can a joint venture be awarded an 
8(a) contract? 

(a) General. (1) If approved by SBA, a 
Participant may enter into a joint ven-
ture agreement with one or more other 
small business concerns, whether or 
not 8(a) Participants, for the purpose of 
performing one or more specific 8(a) 
contracts. 

(2) A joint venture agreement is per-
missible only where an 8(a) concern 
lacks the necessary capacity to per-
form the contract on its own, and the 
agreement is fair and equitable and 
will be of substantial benefit to the 8(a) 
concern. However, where SBA con-
cludes that an 8(a) concern brings very 
little to the joint venture relationship 
in terms of resources and expertise 
other than its 8(a) status, SBA will not 
approve the joint venture arrangement. 

(b) Size of concerns to an 8(a) joint ven-
ture. (1) A joint venture of at least one 
8(a) Participant and one or more other 
business concerns may submit an offer 
as a small business for a competitive 
8(a) procurement so long as each con-
cern is small under the size standard 
corresponding to the NAICS code as-
signed to the contract, provided: 

(i) The size of at least one 8(a) Partic-
ipant to the joint venture is less than 
one half the size standard cor-
responding to the NAICS code assigned 
to the contract; and 
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(ii)(A) For a procurement having a 
revenue-based size standard, the pro-
curement exceeds half the size stand-
ard corresponding to the NAICS code 
assigned to the contract; or 

(B) For a procurement having an em-
ployee-based size standard, the pro-
curement exceeds $10 million; 

(2) For sole source and competitive 
8(a) procurements that do not exceed 
the dollar levels identified in para-
graph (b)(1) of this section, an 8(a) Par-
ticipant entering into a joint venture 
agreement with another concern is 
considered to be affiliated for size pur-
poses with the other concern with re-
spect to performance of the 8(a) con-
tract. The combined annual receipts or 
employees of the concerns entering 
into the joint venture must meet the 
size standard for the NAICS code as-
signed to the 8(a) contract. 

(3) Notwithstanding the provisions of 
paragraphs (b)(1) and (b)(2) of this sec-
tion, a joint venture between a protégé 
firm and its approved mentor (see 
§ 124.520) will be deemed small provided 
the protégé qualifies as small for the 
size standard corresponding to the 
NAICS code assigned to the procure-
ment and has not reached the dollar 
limit set forth in § 124.519. 

(c) Contents of joint venture agreement. 
Every joint venture agreement to per-
form an 8(a) contract, including those 
between mentors and protégés author-
ized by § 124.520, must contain a provi-
sion: 

(1) Setting forth the purpose of the 
joint venture; 

(2) Designating an 8(a) Participant as 
the managing venturer of the joint 
venture. In an unpopulated joint ven-
ture or a joint venture populated only 
with administrative personnel, the 
joint venture must designate an em-
ployee of the 8(a) managing venturer as 
the project manager responsible for 
performance of the contract. In a joint 
venture populated with individuals in-
tended to perform any contracts 
awarded to the joint venture, the joint 
venture must otherwise demonstrate 
that performance of the contract is 
controlled by the 8(a) managing ven-
turer; 

(3) Stating that with respect to a sep-
arate legal entity joint venture the 8(a) 

Participant(s) must own at least 51% of 
the joint venture entity; 

(4) Stating that the 8(a) Partici-
pant(s) must receive profits from the 
joint venture commensurate with the 
work performed by the 8(a) Partici-
pant(s), or in the case of a populated 
separate legal entity joint venture 
commensurate with their ownership in-
terests in the joint venture; 

(5) Providing for the establishment 
and administration of a special bank 
account in the name of the joint ven-
ture. This account must require the 
signature of all parties to the joint 
venture or designees for withdrawal 
purposes. All payments due the joint 
venture for performance on an 8(a) con-
tract will be deposited in the special 
account; all expenses incurred under 
the contract will be paid from the ac-
count as well; 

(6) Itemizing all major equipment, fa-
cilities, and other resources to be fur-
nished by each party to the joint ven-
ture, with a detailed schedule of cost or 
value of each; 

(7) Specifying the responsibilities of 
the parties with regard to negotiation 
of the contract, source of labor, and 
contract performance, including ways 
that the parties to the joint venture 
will ensure that the joint venture and 
the 8(a) partner(s) to the joint venture 
will meet the performance of work re-
quirements set forth in paragraph (d) 
of this section. 

(8) Obligating all parties to the joint 
venture to ensure performance of the 
8(a) contract and to complete perform-
ance despite the withdrawal of any 
member; 

(9) Designating that accounting and 
other administrative records relating 
to the joint venture be kept in the of-
fice of the 8(a) Participant managing 
venturer, unless approval to keep them 
elsewhere is granted by the District Di-
rector or his/her designee upon written 
request; 

(10) Requiring the final original 
records be retained by the 8(a) Partici-
pant managing venturer upon comple-
tion of the 8(a) contract performed by 
the joint venture; 

VerDate Sep<11>2014 11:39 Feb 03, 2016 Jkt 238045 PO 00000 Frm 00519 Fmt 8010 Sfmt 8010 Q:\13\13V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



510 

13 CFR Ch. I (1–1–16 Edition) § 124.513 

(11) Stating that quarterly financial 
statements showing cumulative con-
tract receipts and expenditures (includ-
ing salaries of the joint venture’s prin-
cipals) must be submitted to SBA not 
later than 45 days after each operating 
quarter of the joint venture; and 

(12) Stating that a project-end profit 
and loss statement, including a state-
ment of final profit distribution, must 
be submitted to SBA no later than 90 
days after completion of the contract. 

(d) Performance of work. (1) For any 
8(a) contract, including those between 
mentors and protégés authorized by 
§ 124.520, the joint venture must per-
form the applicable percentage of work 
required by § 124.510. For an unpopu-
lated joint venture or a joint venture 
populated only with one or more ad-
ministrative personnel, the 8(a) part-
ner(s) to the joint venture must per-
form at least 40% of the work per-
formed by the joint venture. The work 
performed by 8(a) partners to a joint 
venture must be more than administra-
tive or ministerial functions so that 
they gain substantive experience. For a 
joint venture populated with individ-
uals intended to perform contracts 
awarded to the joint venture, each 8(a) 
Participant to the joint venture must 
demonstrate what it will gain from 
performance of the contract and how 
such performance will assist in its 
business development. 

(2)(i) In an unpopulated joint ven-
ture, where both the 8(a) and non-8(a) 
partners are technically subcontrac-
tors, the amount of work done by the 
partners will be aggregated and the 
work done by the 8(a) partner(s) must 
be at least 40% of the total done by all 
partners. In determining the amount of 
work done by a non-8(a) partner, all 
work done by the non-8(a) partner and 
any of its affiliates at any subcon-
tracting tier will be counted. 

(ii) In a populated joint venture, a 
non-8(a) joint venture partner, or any 
of its affiliates, may not act as a sub-
contractor to the joint venture award-
ee, or to any other subcontractor of the 
joint venture, unless the AA/BD deter-
mines that other potential subcontrac-
tors are not available, or the joint ven-
ture is populated only with administra-
tive personnel. 

(A) If a non-8(a) joint venture partner 
seeks to do more work, the additional 
work must generally be done through 
the joint venture, which would require 
the 8(a) partner(s) to the joint venture 
to also do additional work to meet the 
40% requirement set forth in paragraph 
(d)(1) of this section. 

(B) If a joint venture is populated 
only with administrative personnel, 
the joint venture may subcontract per-
formance to a non-8(a) joint venture 
partner provided it also subcontracts 
work to the 8(a) partner(s) in an 
amount sufficient to meet the 40% re-
quirement. The amount of work done 
by the partners will be aggregated and 
the work done by the 8(a) partner(s) 
must be at least 40% of the total done 
by all partners. In determining the 
amount of work done by a non-8(a) 
partner, all work done by the non-8(a) 
partner and any of its affiliates at any 
subcontracting tier will be counted. 

(e) Prior approval by SBA. (1) SBA 
must approve a joint venture agree-
ment prior to the award of an 8(a) con-
tract on behalf of the joint venture. 

(2) Where a joint venture has been es-
tablished and approved by SBA for one 
8(a) contract, a second or third 8(a) 
contract may be awarded to that joint 
venture provided an addendum to the 
joint venture agreement, setting forth 
the performance requirements on that 
second or third contract, is provided to 
and approved by SBA prior to contract 
award. 

(i) After approving the structure of 
the joint venture in connection with 
the first contract, SBA will review 
only the addendums relating to per-
formance of work on successive con-
tracts. 

(ii) SBA must approve the addendums 
prior to the award of any successive 
8(a) contract to the joint venture. 

(f) Contract execution. Where SBA has 
approved a joint venture, the procuring 
activity will execute an 8(a) contract 
in the name of the joint venture entity. 

(g) Amendments to joint venture agree-
ment. All amendments to the joint ven-
ture agreement must be approved by 
SBA. 

(h) Inspection of records. SBA may in-
spect the records of the joint venture 
without notice at any time deemed 
necessary. 
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(i) Performance of work reports. An 8(a) 
Participant to a joint venture must de-
scribe how it is meeting or has met the 
applicable performance of work re-
quirements for each 8(a) contract it 
performs as a joint venture. 

(1) As part of its annual review, the 
8(a) Participant(s) to the joint venture 
must explain for each 8(a) contract per-
formed during the year how the per-
formance of work requirements are 
being met for the contract. 

(2) At the completion of every 8(a) 
contract awarded to a joint venture, 
the 8(a) Participant(s) to the joint ven-
ture must submit a report to the local 
SBA district office explaining how the 
performance of work requirements 
were met for the contract. 

[63 FR 35739, June 30, 1998, as amended at 69 
FR 29208, May 21, 2004; 76 FR 8261, Feb. 11, 
2011; 77 FR 28238, May 14, 2012] 

§ 124.514 Exercise of 8(a) options and 
modifications. 

(a) Unpriced options. The exercise of 
an unpriced option is considered to be 
a new contracting action. 

(1) If a concern has graduated or been 
terminated from the 8(a) BD program 
or is no longer small under the size 
standard corresponding to the NAICS 
code for the requirement, negotiations 
to price the option cannot be entered 
into and the option cannot be exer-
cised. 

(2) If the concern is still a Partici-
pant and otherwise eligible for the re-
quirement on a sole source basis, the 
procuring activity contracting officer 
may negotiate price and exercise the 
option provided the option, considered 
a new contracting action, meets all 
regulatory requirements, including the 
procuring activity’s offering and SBA’s 
acceptance of the requirement for the 
8(a) BD program. 

(3) If the estimated fair market price 
of the option exceeds the applicable 
threshold amount set forth in § 124.506, 
the requirement must be competed as a 
new contract among eligible Partici-
pants. 

(b) Priced options. The procuring ac-
tivity contracting officer may exercise 
a priced option to an 8(a) contract 
whether the concern that received the 
award has graduated or been termi-
nated from the 8(a) BD program or is 

no longer eligible if to do so is in the 
best interests of the Government. 

(c) Modifications beyond the scope. A 
modification beyond the scope of the 
initial 8(a) contract award is consid-
ered to be a new contracting action. It 
will be treated the same as an unpriced 
option as described in paragraph (a) of 
this section. 

(d) Modifications within the scope. The 
procuring activity contracting officer 
may exercise a modification within the 
scope of the initial 8(a) contract wheth-
er the concern that received the award 
has graduated or been terminated from 
the 8(a) BD program or is no longer eli-
gible if to do so is in the best interests 
of the Government. 

§ 124.515 Can a Participant change its 
ownership or control and continue 
to perform an 8(a) contract, and can 
it transfer performance to another 
firm? 

(a) An 8(a) contract must be per-
formed by the Participant that ini-
tially received it unless a waiver is 
granted under paragraph (b) of this sec-
tion. 

(1) An 8(a) contract, whether in the 
base or an option year, must be termi-
nated for the convenience of the Gov-
ernment if: 

(i) One or more of the individuals 
upon whom eligibility for the 8(a) BD 
program was based relinquishes or en-
ters into any agreement to relinquish 
ownership or control of the Participant 
such that the Participant would no 
longer be controlled or at least 51% 
owned by disadvantaged individuals; or 

(ii) The contract is transferred or 
novated for any reason to another firm. 

(2) The procuring activity may not 
assess repurchase costs or other dam-
ages against the Participant due solely 
to the provisions of this section. 

(b) The SBA Administrator may 
waive the requirements of paragraph 
(a)(1) of this section if requested to do 
so by the 8(a) contractor when: 

(1) It is necessary for the owners of 
the concern to surrender partial con-
trol of such concern on a temporary 
basis in order to obtain equity financ-
ing; 

(2) Ownership and control of the con-
cern that is performing the 8(a) con-
tract will pass to another Participant, 
but only if the acquiring firm would 
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otherwise be eligible to receive the 
award directly as an 8(a) contract; 

(3) Any individual upon whom eligi-
bility was based is no longer able to ex-
ercise control of the concern due to 
physical or mental incapacity or death; 

(4) The head of the procuring agency, 
or an official with delegated authority 
from the agency head, certifies that 
termination of the contract would se-
verely impair attainment of the agen-
cy’s program objectives or missions; or 

(5) It is necessary for the disadvan-
taged owners of the initial 8(a) awardee 
to relinquish ownership of a majority 
of the voting stock of the concern in 
order to raise equity capital, but only 
if— 

(i) The concern has graduated from 
the 8(a) BD program; 

(ii) The disadvantaged owners will 
maintain ownership of the largest sin-
gle outstanding block of voting stock 
(including stock held by affiliated par-
ties); and 

(iii) The disadvantaged owners will 
maintain control of the daily business 
operations of the concern. 

(c) The 8(a) contractor must request 
a waiver in writing prior to the change 
of ownership and control except in the 
case of death or incapacity. A request 
for waiver due to incapacity or death 
must be submitted within 60 days after 
such occurrence. The Participant seek-
ing to change ownership or control 
must specify the grounds upon which it 
requests a waiver, and must dem-
onstrate that the proposed transaction 
would meet such grounds. 

(d) SBA determines the eligibility of 
an acquiring Participant under para-
graph (b)(2) of this section by referring 
to the items identified in § 124.507(b)(2) 
and deciding whether at the time of the 
request for waiver (and prior to the 
transaction) the acquiring Participant 
is a responsible and eligible concern 
with respect to each contract for which 
a waiver is sought. As part of the waiv-
er request, the acquiring firm must 
certify that it is a small business for 
the size standard corresponding to the 
NAICS code assigned to each contract 
for which a waiver is sought. 

(e) Anyone other than a procuring 
agency head who submits a certifi-
cation regarding the impairment of the 
agency’s objectives under paragraph 

(b)(4) of this section, must also certify 
delegated authority to make the cer-
tification. 

(f) In processing a request for a waiv-
er under paragraph (b)(2) of this sec-
tion, SBA will treat a transfer of all a 
Participant’s operating assets to an-
other Participant the same as the 
transfer of an ownership interest, pro-
vided the Participant that transfers its 
assets to another eligible Participant: 

(1) Voluntarily graduates from the 
8(a) BD program; and 

(2) Ceases its business operations, or 
presents a plan to SBA for its orderly 
dissolution. 

(g) A concern performing an 8(a) con-
tract must notify SBA in writing im-
mediately upon entering into an agree-
ment or agreement in principle (either 
oral or written) to transfer all or part 
of its stock or other ownership interest 
or assets to any other party. Such an 
agreement could include an oral agree-
ment to enter into a transaction to 
transfer interests in the future. 

(h) The Administrator has discretion 
to decline a request for waiver even 
though legal authority exists to grant 
the waiver. 

(i) The 8(a) contractor may appeal 
SBA’s denial of a waiver request by fil-
ing a petition with OHA pursuant to 
part 134 of this chapter within 45 days 
after the contractor receives the Ad-
ministrator’s decision. 

[63 FR 35739, June 30, 1998, as amended at 67 
FR 47246, July 18, 2002] 

§ 124.516 Who decides contract dis-
putes arising between a Participant 
and a procuring activity after the 
award of an 8(a) contract? 

For purposes of the Disputes Clause 
of a specific 8(a) contract, the con-
tracting officer is that of the procuring 
activity. A dispute arising between an 
8(a) contractor and the procuring ac-
tivity contracting officer will be de-
cided by the procuring activity, and ap-
peals may be taken by the 8(a) con-
tractor without SBA involvement. 

§ 124.517 Can the eligibility or size of a 
Participant for award of an 8(a) 
contract be questioned? 

(a) The eligibility of a Participant 
for a sole source or competitive 8(a) re-
quirement may not be challenged by 
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another Participant or any other 
party, either to SBA or any adminis-
trative forum as part of a bid or other 
contract protest. 

(b) The size status of the apparent 
successful offeror for a competitive 8(a) 
procurement may be protested pursu-
ant to § 121.1001(a)(2) of this chapter. 
The size status of a nominated Partici-
pant for a sole source 8(a) procurement 
may not be protested by another Par-
ticipant or any other party. 

(c) A Participant cannot appeal 
SBA’s determination not to award it a 
specific 8(a) contract because the con-
cern lacks an element of responsibility 
or is ineligible for the contract, other 
than the right set forth in § 124.501(h) to 
request a formal size determination 
where SBA cannot verify it to be small. 

(d)(1) The NAICS code assigned to a 
sole source 8(a) requirement may not 
be challenged by another Participant 
or any other party either to SBA or 
any administrative forum as part of a 
bid or contract protest. Only the AA/ 
BD may appeal a NAICS code designa-
tion with respect to a sole source 8(a) 
requirement. 

(2) In connection with a competitive 
8(a) procurement, any interested party 
who has been adversely affected by a 
NAICS code designation may appeal 
the designation to SBA’s OHA pursuant 
to § 121.1103 of this title. 

(e) Anyone with information ques-
tioning the eligibility of a Participant 
to continue participation in the 8(a) 
BD program or for purposes of a spe-
cific 8(a) contract may submit such in-
formation to SBA under § 124.112(c). 

[63 FR 35739, June 30, 1998, as amended at 74 
FR 45754, Sept. 4, 2009] 

§ 124.518 How can an 8(a) contract be 
terminated before performance is 
completed? 

(a) Termination for default. A decision 
to terminate a specific 8(a) contract for 
default can be made by the procuring 
activity contracting officer after con-
sulting with SBA. The contracting offi-
cer must advise SBA of any intent to 
terminate an 8(a) contract for default 
in writing before doing so. SBA may 
provide to the Participant any program 
benefits reasonably available in order 
to assist it in avoiding termination for 
default. SBA will advise the con-

tracting officer of this effort. Any pro-
curing activity contracting officer who 
believes grounds for termination con-
tinue to exist may terminate the 8(a) 
contract for default, in accordance 
with the Federal Acquisition Regula-
tions (48 CFR chapter 1). SBA will have 
no liability for termination costs or re-
procurement costs. 

(b) Termination for convenience. After 
consulting with SBA, the procuring ac-
tivity contracting officer may termi-
nate an 8(a) contract for convenience 
when it is in the best interests of the 
Government to do so. A termination 
for convenience is appropriate if any 
disadvantaged owner of the Participant 
performing the contract relinquishes 
ownership or control of such concern, 
or enters into any agreement to relin-
quish such ownership or control, unless 
a waiver is granted pursuant to 
§ 124.515. 

(c) Substitution of one 8(a) contractor 
for another. Where a procuring activity 
contracting officer demonstrates to 
SBA that an 8(a) contract will other-
wise be terminated for default, SBA 
may authorize another Participant to 
complete performance and, in conjunc-
tion with the procuring activity, per-
mit novation of the contract without 
invoking the termination for conven-
ience or waiver provisions of § 124.515. 

§ 124.519 Are there any dollar limits on 
the amount of 8(a) contracts that a 
Participant may receive? 

(a) A Participant (other than one 
owned by an Indian Tribe, ANC or 
NHO) may not receive sole source 8(a) 
contract awards where it has received a 
combined total of competitive and sole 
source 8(a) contracts in excess of the 
dollar amount set forth in this section 
during its participation in the 8(a) BD 
program. 

(1) For a firm having a receipts-based 
primary NAICS code at time of pro-
gram entry, the limit above which it 
can no longer receive sole source 8(a) 
contracts is five times the size stand-
ard corresponding to its primary 
NAICS code which is determined as of 
the date of SBA’s acceptance of the re-
quirement for the 8(a) BD program or 
$100,000,000, whichever is less. 

(2) For a firm having an employee- 
based primary NAICS code at time of 
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program entry, the limit above which 
it can no longer receive sole source 8(a) 
contracts is $100,000,000. 

(3) SBA will not consider 8(a) con-
tracts awarded under $100,000 in deter-
mining whether a Participant has 
reached the limit identified in para-
graphs (a)(1) and (a)(2) of this section. 

(b) Once the limit is reached, a firm 
may not receive any more 8(a) sole 
source contracts, but may remain eligi-
ble for competitive 8(a) awards. 

(c) SBA includes the dollar value of 
8(a) options and modifications in deter-
mining whether a Participant has 
reached the limit identified in para-
graph (a) of this section. If an option is 
not exercised or the contract value is 
reduced by modification, SBA will de-
duct those values. 

(d) A Participant’s eligibility for a 
sole source award in terms of whether 
it has exceeded the dollar limit for 8(a) 
contracts is measured as of the date 
that the requirement is accepted for 
the 8(a) program without taking into 
account whether the value of that 
award will cause the limit to be ex-
ceeded. 

(e) The AA/BD may waive the re-
quirement prohibiting a Participant 
from receiving sole source 8(a) con-
tracts in excess of the dollar amount 
set forth in this section where the head 
of a procuring activity represents that 
award of a sole source 8(a) contract to 
the Participant is needed to achieve 
significant interests of the Govern-
ment. 

[63 FR 35739, June 30, 1998, as amended at 76 
FR 8262, Feb. 11, 2011; 77 FR 28238, May 14, 
2012] 

§ 124.520 What are the rules governing 
SBA’s Mentor/Protégé program? 

(a) General. The mentor/protégé pro-
gram is designed to encourage ap-
proved mentors to provide various 
forms of business development assist-
ance to protégé firms. This assistance 
may include technical and/or manage-
ment assistance; financial assistance in 
the form of equity investments and/or 
loans; subcontracts; and/or assistance 
in performing prime contracts with the 
Government through joint venture ar-
rangements. Mentors are encouraged to 
provide assistance relating to the per-
formance of non-8(a) contracts so that 

protégé firms may more fully develop 
their capabilities. The purpose of the 
mentor/protégé relationship is to en-
hance the capabilities of the protégé, 
assist the protégé with meeting the 
goals established in its SBA-approved 
business plan, and to improve its abil-
ity to successfully compete for con-
tracts. 

(b) Mentors. Any concern or non-prof-
it entity that demonstrates a commit-
ment and the ability to assist devel-
oping 8(a) Participants may act as a 
mentor and receive benefits as set 
forth in this section. This includes 
businesses that have graduated from 
the 8(a) BD program, firms that are in 
the transitional stage of program par-
ticipation, other small businesses, and 
large businesses. 

(1) In order to qualify as a mentor, a 
concern must demonstrate that it: 

(i) Possesses favorable financial 
health; 

(ii) Possesses good character; 
(iii) Does not appear on the federal 

list of debarred or suspended contrac-
tors; and 

(iv) Can impart value to a protégé 
firm due to lessons learned and prac-
tical experience gained because of the 
8(a) BD program, or through its knowl-
edge of general business operations and 
government contracting. 

(2) Generally a mentor will have no 
more than one protégé at a time. How-
ever, the AA/BD may authorize a con-
cern or non-profit entity to mentor 
more than one protégé at a time where 
it can demonstrate that the additional 
mentor/protégé relationship will not 
adversely affect the development of ei-
ther protégé firm (e.g., the second firm 
may not be a competitor of the first 
firm). Under no circumstances will a 
mentor be permitted to have more than 
three protégés at one time. 

(3) In order to demonstrate its favor-
able financial health, a firm seeking to 
be a mentor must submit to SBA for 
review copies of the Federal tax re-
turns it submitted to the IRS, or au-
dited financial statements, including 
any notes, or in the case of publicly 
traded concerns the filings required by 
the Securities and Exchange Commis-
sion for the past three years. 
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(4) Once approved, a mentor must an-
nually certify that it continues to pos-
sess good character and a favorable fi-
nancial position. 

(c) Protégés. (1) In order to initially 
qualify as a protégé firm, a Participant 
must: 

(i) Be in the developmental stage of 
program participation; or 

(ii) Have never received an 8(a) con-
tract; or 

(iii) Have a size that is less than half 
the size standard corresponding to its 
primary NAICS code. 

(2) Only firms that are in good stand-
ing in the 8(a) BD program (e.g., firms 
that do not have termination or sus-
pension proceedings against them, and 
are up to date with all reporting re-
quirements) may qualify as a protégé. 

(3) A protégé firm may generally 
have only one mentor at a time. The 
AA/BD may approve a second mentor 
for a particular protégé firm where the 
second relationship will not compete or 
otherwise conflict with the business de-
velopment assistance set forth in the 
first mentor/protégé relationship and 
either: 

(i) The second relationship pertains 
to a, secondary NAICS code; or 

(ii) The protégé firm is seeking to ac-
quire a specific expertise that the first 
mentor does not possess. 

(4) A protégé may not become a men-
tor and retain its protégé status. The 
protégé must terminate its mentor/ 
protégé agreement with its mentor be-
fore it will be approved as a mentor to 
another 8(a) Participant. 

(5) SBA will not approve a mentor/ 
protégé relationship for an 8(a) Partici-
pant with less than six months remain-
ing in its program term. 

(d) Benefits. (1) A mentor and protégé 
may joint venture as a small business 
for any government prime contract or 
subcontract, including procurements 
with a dollar value less than half the 
size standard corresponding to the as-
signed NAICS code and 8(a) sole source 
contracts, provided the protégé quali-
fies as small for the procurement and, 
for purposes of 8(a) sole source require-
ments, the protégé has not reached the 
dollar limit set forth in § 124.519. 

(i) SBA must approve the mentor/ 
protégé agreement before the two firms 
may submit an offer as a joint venture 

on a particular government prime con-
tract or subcontract in order for the 
joint venture to receive the exclusion 
from affiliation. 

(ii) In order to receive the exclusion 
from affiliation for both 8(a) and non- 
8(a) procurements, the joint venture 
must meet the requirements set forth 
in § 124.513(c). 

(iii) Once a protégé firm graduates 
from or otherwise leaves the 8(a) BD 
program, it will not be eligible for any 
further benefits from its mentor/ 
protégé relationship (i.e., the receipts 
and/or employees of the protégé and 
mentor will generally be aggregated in 
determining size for any joint venture 
between the mentor and protégé after 
the protégé leaves the 8(a) BD pro-
gram). Leaving the 8(a) BD program, or 
terminating the mentor/protégé rela-
tionship while a protégé firm is still in 
the program, does not, however, affect 
contracts previously awarded to a joint 
venture between the protégé and its 
mentor. In such a case, the joint ven-
ture continues to qualify as small for 
previously awarded contracts and is ob-
ligated to continue performance on 
those contracts. 

(2) Notwithstanding the requirements 
set forth in §§ 124.105(g) and (h), in order 
to raise capital for the protégé firm, 
the mentor may own an equity interest 
of up to 40% in the protégé firm. 

(3) Notwithstanding the mentor/ 
protégé relationship, a protégé firm 
may qualify for other assistance as a 
small business, including SBA finan-
cial assistance. 

(4) No determination of affiliation or 
control may be found between a 
protégé firm and its mentor based on 
the mentor/protégé agreement or any 
assistance provided pursuant to the 
agreement. 

(e) Written agreement. (1) The mentor 
and protégé firms must enter a written 
agreement setting forth an assessment 
of the protégé’s needs and providing a 
detailed description and timeline for 
the delivery of the assistance the men-
tor commits to provide to address 
those needs (e.g., management and/or 
technical assistance, loans and/or eq-
uity investments, cooperation on joint 
venture projects, or subcontracts under 
prime contracts being performed by the 
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mentor). The mentor/protégé agree-
ment must: 

(i) Address how the assistance to be 
provided through the agreement will 
help the protégé firm meet the goals 
established in its SBA-approved busi-
ness plan; 

(ii) Establish a single point of con-
tact in the mentor concern who is re-
sponsible for managing and imple-
menting the mentor/protégé agree-
ment; and 

(iii) Provide that the mentor will 
provide such assistance to the protégé 
firm for at least one year. 

(2) The written agreement must be 
approved by the AA/BD. The agreement 
will not be approved if SBA determines 
that the assistance to be provided is 
not sufficient to promote any real de-
velopmental gains to the protégé, or if 
SBA determines that the agreement is 
merely a vehicle to enable the mentor 
to receive 8(a) contracts. 

(3) The agreement must provide that 
either the protégé or the mentor may 
terminate the agreement with 30 days 
advance notice to the other party to 
the mentor/protégé relationship and to 
SBA. 

(4) SBA will review the mentor/ 
protégé relationship annually to deter-
mine whether to approve its continu-
ation for another year. 

(5) SBA must approve all changes to 
a mentor/protégé agreement in ad-
vance. 

(f) Decision to decline mentor/protégé 
relationship. (1) Where SBA declines to 
approve a specific mentor/protégé 
agreement, the protégé may request 
the AA/BD to reconsider the Agency’s 
initial decline decision by filing a re-
quest for reconsideration with its serv-
icing SBA district office within 45 cal-
endar days of receiving notice that its 
mentor/protégé agreement was de-
clined. The protégé may revise the pro-
posed mentor/protégé agreement and 
provide any additional information and 
documentation pertinent to over-
coming the reason(s) for the initial de-
cline to its servicing district office. 

(2) The AA/BD will issue a written de-
cision within 45 calendar days of re-
ceipt of the protégé’s request. The AA/ 
BD may approve the mentor/protégé 
agreement, deny it on the same 
grounds as the original decision, or 

deny it on other grounds. If denied, the 
AA/BD will explain why the mentor/ 
protégé agreement does not meet the 
requirements of § 124.520 and give spe-
cific reasons for the decline. 

(3) If the AA/BD declines the mentor/ 
protégé agreement solely on issues not 
raised in the initial decline, the 
protégé can ask for reconsideration as 
if it were an initial decline. 

(4) If SBA’s final decision is to de-
cline a specific mentor/protégé agree-
ment, the 8(a) firm seeking to be a 
protégé cannot attempt to enter an-
other mentor/protégé relationship with 
the same mentor for a period of 60 cal-
endar days from the date of the final 
decision. The 8(a) firm may, however, 
submit another proposed mentor/ 
protégé agreement with a different pro-
posed mentor at any time after the 
SBA’s final decline decision. 

(g) Evaluating the mentor/protégé rela-
tionship. (1) In its annual business plan 
update required by § 124.403(a,) the 
protégé must report to SBA for the 
protégé’s preceding program year: 

(i) All technical and/or management 
assistance provided by the mentor to 
the protégé; 

(ii) All loans to and/or equity invest-
ments made by the mentor in the 
protégé; 

(iii) All subcontracts awarded to the 
protégé by the mentor, and the value of 
each subcontract; 

(iv) All federal contracts awarded to 
the mentor/protégé relationship as a 
joint venture (designating each as an 
8(a), small business set aside, or unre-
stricted procurement), the value of 
each contract, and the percentage of 
the contract performed and the per-
centage of revenue accruing to each 
party to the joint venture; and 

(v) A narrative describing the success 
such assistance has had in addressing 
the developmental needs of the protégé 
and addressing any problems encoun-
tered. 

(2) The protégé must report the men-
toring services it receives by category 
and hours. 

(3) The protégé must annually certify 
to SBA whether there has been any 
change in the terms of the agreement. 

(4) SBA will review the protégé’s re-
port on the mentor/protégé relation-
ship as part of its annual review of the 
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firm’s business plan pursuant to 
§ 124.403. SBA may decide not to ap-
prove continuation of the agreement if 
it finds that the mentor has not pro-
vided the assistance set forth in the 
mentor/protégé agreement or that the 
assistance has not resulted in any ma-
terial benefits or developmental gains 
to the protégé. 

(h) Consequences of not providing as-
sistance set forth in the mentor/protégé 
agreement. (1) Where SBA determines 
that a mentor has not provided to the 
protégé firm the business development 
assistance set forth in its mentor/ 
protégé agreement, SBA will notify the 
mentor of such determination and af-
ford the mentor an opportunity to re-
spond. The mentor must respond with-
in 30 days of the notification, explain-
ing why it has not provided the agreed 
upon assistance and setting forth a de-
finitive plan as to when it will provide 
such assistance. If the mentor fails to 
respond, does not supply adequate rea-
sons for its failure to provide the 
agreed upon assistance, or does not set 
forth a definite plan to provide the as-
sistance: 

(i) SBA will terminate its mentor/ 
protégé agreement; 

(ii) The firm will be ineligible to 
again act as a mentor for a period of 
two years from the date SBA termi-
nates the mentor/protégé agreement; 
and 

(iii) SBA may recommend to the rel-
evant procuring agency to issue a stop 
work order for each Federal contract 
for which the mentor and protégé are 
performing as a small business joint 
venture pursuant to paragraph (d)(1) of 
this section in order to encourage the 
mentor to comply with its mentor/ 
protégé agreement. Where a protégé 
firm is able to independently complete 
performance of any such contract, SBA 
may also authorize a substitution of 
the protégé firm for the joint venture. 

(2) SBA may consider a mentor’s fail-
ure to comply with the terms and con-
ditions of an SBA-approved mentor/ 
protégé agreement as a basis for debar-
ment on the grounds, including but not 
limited to, that the mentor has not 

complied with the terms of a public 
agreement under 2 CFR 180.800(b). 

[63 FR 35739, June 30, 1998, as amended at 69 
FR 29208, May 21, 2004; 74 FR 45754, Sept. 4, 
2009; 76 FR 8262, Feb. 11, 2011; 77 FR 28238, 
May 14, 2012] 

§ 124.521 What are the requirements 
for representing 8(a) status, and 
what are the penalties for misrepre-
sentation? 

(a) Presumption of Loss Based on the 
Total Amount Expended. In every con-
tract, subcontract, cooperative agree-
ment, cooperative research and devel-
opment agreement, or grant which is 
set aside, reserved, or otherwise classi-
fied as intended for award to 8(a) Par-
ticipants, there shall be a presumption 
of loss to the United States based on 
the total amount expended on the con-
tract, subcontract, cooperative agree-
ment, cooperative research and devel-
opment agreement, or grant whenever 
it is established that a business con-
cern other than an 8(a) Participant 
willfully sought and received the award 
by misrepresentation. 

(b) Deemed Certifications. The fol-
lowing actions shall be deemed affirm-
ative, willful and intentional certifi-
cations of 8(a) status: 

(1) Submission of a bid or proposal 
for an 8(a) sole source or competitive 
contract. 

(2) Registration on any Federal elec-
tronic database for the purpose of 
being considered for award of a Federal 
grant, contract, subcontract, coopera-
tive agreement, or cooperative re-
search and development agreement, as 
a small disadvantaged business (SDB). 

(c) Signature Requirement. Each offer 
for an 8(a) contract shall contain a cer-
tification concerning the 8(a) status of 
a business concern seeking the con-
tract. An authorized official must sign 
the certification on the same page con-
taining the 8(a) status claimed by the 
concern. 

(d) Limitation of Liability. Paragraphs 
(a)–(c) of this section may be deter-
mined not to apply in the case of unin-
tentional errors, technical malfunc-
tions, and other similar situations that 
demonstrate that a misrepresentation 
of 8(a) status was not affirmative, in-
tentional, willful or actionable under 
the False Claims Act, 31 U.S.C. 3729, et 
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seq. A prime contractor acting in good 
faith should not be held liable for mis-
representations made by its sub-
contractors regarding the subcontrac-
tors’ 8(a) status. Relevant factors to 
consider in making this determination 
may include the firm’s internal man-
agement procedures governing rep-
resentation or certification as an eligi-
ble 8(a) Participant, the clarity or am-
biguity of the representation or certifi-
cation requirement, and the efforts 
made to correct an incorrect or invalid 
representation or certification in a 
timely manner. An individual or firm 
may not be held liable where govern-
ment personnel have erroneously iden-
tified a concern as an eligible 8(a) Par-
ticipant without any representation or 
certification having been made by the 
concern and where such identification 
is made without the knowledge of the 
individual or firm. 

[78 FR 38818, June 28, 2013] 

MISCELLANEOUS REPORTING 
REQUIREMENTS 

§ 124.601 What reports does SBA re-
quire concerning parties who assist 
Participants in obtaining federal 
contracts? 

(a) Each Participant must submit 
semi-annually a written report to its 
assigned BOS that includes a listing of 
any agents, representatives, attorneys, 
accountants, consultants and other 
parties (other than employees) receiv-
ing fees, commissions, or compensation 
of any kind to assist such Participant 
in obtaining or seeking to obtain a 
Federal contract. The listing must in-
dicate the amount of compensation 
paid and a description of the activities 
performed for such compensation. 

(b) Failure to submit the report is 
good cause for the initiation of a ter-
mination proceeding pursuant to 
§§ 124.303 and 124.304. 

[63 FR 35739, June 30, 1998, as amended at 76 
FR 8264, Feb. 11, 2011] 

§ 124.602 What kind of annual finan-
cial statement must a Participant 
submit to SBA? 

(a) Except as set forth in paragraph 
(a)(1) of this section, Participants with 
gross annual receipts of more than 
$10,000,000 must submit to SBA audited 

annual financial statements prepared 
by a licensed independent public ac-
countant within 120 days after the 
close of the concern’s fiscal year. 

(1) Participants with gross annual re-
ceipts of more than $10,000,000 which 
are owned by a Tribe, ANC, NHO, or 
CDC may elect to submit unaudited fi-
nancial statements within 120 days 
after the close of the concern’s fiscal 
year, provided the following additional 
documents are submitted simulta-
neously: 

(i) Audited annual financial state-
ments for the parent company owner of 
the Participant, prepared by a licensed 
independent public accountant, for the 
equivalent fiscal year; 

(ii) Certification from the Partici-
pant’s Chief Executive Officer and 
Chief Financial Officer (or comparable 
positions) that each individual has read 
the unaudited financial statements, af-
firms that the statements do not con-
tain any material misstatements, and 
certifying that the statements fairly 
represent the Participant’s financial 
condition and result of operations. 

(2) In the first year that a Partici-
pant’s gross receipts exceed $10,000,000, 
a Participant may provide an audited 
balance sheet, with the income and 
cash flow statements receiving the 
level of service required for the pre-
vious year (review or none, depending 
on sales the year before the audit is re-
quired). 

(3) The servicing SBA District Direc-
tor may waive the requirement for au-
dited financial statements for good 
cause shown by the Participant. 

(4) Circumstances where waivers of 
audited financial statements may be 
granted include, but are not limited to, 
the following: 

(i) The concern has an unexpected in-
crease in sales towards the end of its 
fiscal year that creates an unforeseen 
requirement for audited statements; 

(ii) The concern unexpectedly experi-
ences severe financial difficulties 
which would make the cost of audited 
financial statements a particular bur-
den; and 

(iii) The concern has been a Partici-
pant less than 12 months. 

(b)(1) Participants with gross annual 
receipts between $2,000,000 and 
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$10,000,000 must submit to SBA re-
viewed annual financial statements 
prepared by a licensed independent 
public accountant within 90 days after 
the close of the concern’s fiscal year. 

(2) The servicing SBA District Direc-
tor may waive the requirement for re-
viewed financial statements for good 
cause shown by the Participant. 

(c) Participants with gross annual re-
ceipts of less than $2,000,000 must sub-
mit to SBA an annual statement pre-
pared in-house or a compilation state-
ment prepared by a licensed inde-
pendent public accountant, verified as 
to accuracy by an authorized officer, 
partner, limited liability member, or 
sole proprietor of the Participant, in-
cluding signature and date, within 90 
days after the close of the concern’s 
fiscal year. 

(d) Any audited or reviewed financial 
statements submitted to SBA pursuant 
to paragraphs (a) or (b) of this section 
must be prepared in accordance with 
Generally Accepted Accounting Prin-
ciples. 

(e) While financial statements need 
not be submitted until 90 or 120 days 
after the close of a Participant’s fiscal 
year, depending on the receipts of the 
concern, a Participant seeking to be 
awarded an 8(a) contract between the 
close of its fiscal year and such 90 or 
120-day time period must submit a final 
sales report signed by the CEO or 
President to SBA in order for SBA to 
determine the concern’s eligibility for 
the 8(a) contract. This report must 
show a breakdown of 8(a) and non-8(a) 
sales. 

(f) Notwithstanding the amount of a 
Participant’s gross annual receipts, 
SBA may require audited or reviewed 
statements whenever they are needed 
to obtain more complete information 
as to a concern’s assets, liabilities, in-
come or expenses, such as when the 
concern’s capacity to perform a spe-
cific 8(a) contract must be determined, 
or when they are needed to determine 
continued program eligibility. 

(g) Participants owned by Tribes, 
ANCs, NHOs and CDCs may submit 
consolidated financial statements pre-
pared by the parent entity that include 
schedules for each 8(a) Participant in-
stead of separate audited financial 
statements for each individual 8(a) 

Participant. If one Participant must 
submit an audited financial statement, 
then the consolidated statement and 
the schedules for each 8(a) Participant 
must be audited. 

[63 FR 35739, June 30, 1998, as amended at 76 
FR 8264, Feb. 11, 2011] 

§ 124.603 What reports regarding the 
continued business operations of 
former Participants does SBA re-
quire? 

Former Participants must provide 
such information as SBA may request 
concerning the former Participant’s 
continued business operations, con-
tracts, and financial condition for a pe-
riod of three years following the date 
on which the concern graduates or is 
terminated from the program. Failure 
to provide such information when re-
quested will constitute a violation of 
the regulations set forth in this part, 
and may result in the nonexercise of 
options on or termination of contracts 
awarded through the 8(a) BD program, 
debarment, or other legal recourse. 

§ 124.604 Report of benefits for firms 
owned by Tribes, ANCs, NHOs and 
CDCs. 

As part of its annual review submis-
sion, each Participant owned by a 
Tribe, ANC, NHO or CDC must submit 
to SBA information showing how the 
Tribe, ANC, NHO or CDC has provided 
benefits to the Tribal or native mem-
bers and/or the Tribal, native or other 
community due to the Tribe’s/ANC’s/ 
NHO’s/CDC’s participation in the 8(a) 
BD program through one or more 
firms. This data includes information 
relating to funding cultural programs, 
employment assistance, jobs, scholar-
ships, internships, subsistence activi-
ties, and other services provided by the 
Tribe, ANC, NHO or CDC to the af-
fected community. 

[76 FR 8264, Feb. 11, 2011] 

MANAGEMENT AND TECHNICAL 
ASSISTANCE PROGRAM 

§ 124.701 What is the purpose of the 
7(j) management and technical as-
sistance program? 

Section 7(j)(1) of the Small Business 
Act, 15 U.S.C. 636(j)(1), authorizes SBA 
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to enter into grants, cooperative agree-
ments, or contracts with public or pri-
vate organizations to pay all or part of 
the cost of technical or management 
assistance for individuals or concerns 
eligible for assistance under sections 
7(a)(11), 7(j)(10), or 8(a) of the Small 
Business Act. 

§ 124.702 What types of assistance are 
available through the 7(j) program? 

Through its private sector service 
providers, SBA may provide a wide va-
riety of management and technical as-
sistance to eligible individuals or con-
cerns to meet their specific needs, in-
cluding: 

(a) Counseling and training in the 
areas of financing, management, ac-
counting, bookkeeping, marketing, and 
operation of small business concerns; 
and 

(b) The identification and develop-
ment of new business opportunities. 

§ 124.703 Who is eligible to receive 7(j) 
assistance? 

The following businesses are eligible 
to receive assistance from SBA 
through its service providers: 

(a) Businesses which qualify as small 
under part 121 of this title, and which 
are located in urban or rural areas with 
a high proportion of unemployed or 
low-income individuals, or which are 
owned by such low-income individuals; 
and 

(b) Businesses eligible to receive 8(a) 
contracts. 

§ 124.704 What additional management 
and technical assistance is reserved 
exclusively for concerns eligible to 
receive 8(a) contracts? 

In addition to the management and 
technical assistance available under 
§ 124.702, Section 7(j)(10) of the Small 
Business Act authorizes SBA to pro-
vide additional management and tech-
nical assistance through its service 
providers exclusively to small business 
concerns eligible to receive 8(a) con-
tracts, including: 

(a) Assistance to develop comprehen-
sive business plans with specific busi-
ness targets, objectives, and goals; 

(b) Other nonfinancial services nec-
essary for a Participant’s growth and 

development, including loan pack-
aging; and 

(c) Assistance in obtaining equity 
and debt financing. 

Subpart B—Eligibility, Certification, 
and Protests Relating to Fed-
eral Small Disadvantaged 
Business Programs 

SOURCE: 63 FR 35772, June 30, 1998, unless 
otherwise noted. 

§ 124.1001 General applicability. 

(a) This subpart defines a Small Dis-
advantaged Business (SDB). It also es-
tablishes procedures by which SBA de-
termines whether a particular concern 
qualifies as an SDB in response to a 
protest challenging the concern’s sta-
tus as disadvantaged. Unless specifi-
cally stated otherwise, the phrase ‘‘so-
cially and economically disadvantaged 
individuals’’ in this subpart includes, 
Indian tribes, ANCs, CDCs, and NHOs. 

(b) In order for a concern to represent 
that it is an SDB in order to receive a 
benefit as a prime contractor on a Fed-
eral Government procurement, it must: 

(1) Be a current Participant, as de-
fined in § 124.3 of this part, in SBA’s 
8(a) BD as described in § 124.1 of this 
part, program; 

(2) Have been certified by SBA as an 
SDB within three years of the date it 
seeks to certify as an SDB; 

(3) Have received certification from 
the procuring agency that it qualifies 
as an SDB; or 

(4) Have submitted an application for 
SDB certification to the procuring 
agency and must not have received a 
negative determination regarding that 
application. 

(c) A firm may represent that it 
qualifies as an SDB for any Federal 
subcontracting program if it believes 
in good faith that it is owned and con-
trolled by one or more socially and eco-
nomically disadvantaged individuals. 

[73 FR 57494, Oct. 3, 2008] 

§ 124.1002 What is a Small Disadvan-
taged Business (SDB)? 

(a) Reliance on 8(a) criteria. In deter-
mining whether a firm qualifies as an 
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SDB, the criteria of social and eco-
nomic disadvantage and other eligi-
bility requirements established in sub-
part A of this part apply, including the 
requirements of ownership and control 
and disadvantaged status, unless other-
wise provided in this subpart. Qualified 
Private Certifiers must use the 8(a) cri-
teria applicable to ownership and con-
trol in determining whether a par-
ticular firm is actually owned and con-
trolled by one or more individuals 
claiming disadvantaged status. 

(b) SDB eligibility criteria. A small dis-
advantaged business (SDB) is a con-
cern: 

(1) Which qualifies as small under 
part 121 of this title for the size stand-
ard corresponding to the applicable 
four digit North American Industry 
Classification System (NAICS) code. 

(i) For purposes of SDB certification, 
the applicable NAICS code is that 
which relates to the primary business 
activity of the concern; 

(ii) For purposes related to a specific 
Federal Government contract, the ap-
plicable NAICS code is that assigned by 
the contracting officer to the procure-
ment at issue; 

(2) Which is at least 51 percent un-
conditionally owned by one or more so-
cially and economically disadvantaged 
individuals as set forth in § 124.105. For 
the requirements relating to tribes and 
ANCs, NHOs, or CDCs, see §§ 124.109, 
124.110, and 124.111, respectively. 

(3) Except for tribes, ANCs, NHOs, 
and CDCs, whose management and 
daily business operations are con-
trolled by one or more socially and eco-
nomically disadvantaged individuals. 
For the requirements relating to tribes 
and ANCs, NHOs, or CDCs, see §§ 124.109, 
124.110, and 124.111, respectively. 

(4) Which, for purposes of SDB pro-
curement mechanisms authorized by 10 
U.S.C. 2323 (such as price evaluation 
adjustments, evaluation factors or sub-
factors, monetary subcontracting in-
centives, or SDB set-asides) relating to 
the Department of Defense, NASA and 
the Coast Guard only, has the majority 
of its earnings accruing directly to the 
socially and economically disadvan-
taged individuals. 

(c) Disadvantaged status. In assessing 
the personal financial condition of an 
individual claiming economic dis-

advantage, his or her net worth must 
be less than $750,000 after taking into 
account the exclusions set forth in 
§ 124.104(c)(2). 

(d) Additional eligibility criteria. (1) Ex-
cept for Tribes, ANCs, CDCs, and NHOs, 
each individual claiming disadvantaged 
status must be a citizen of the United 
States. 

(2) The other eligibility requirements 
set forth in § 124.108 for 8(a) BD pro-
gram participation do not apply to 
SDB eligibility. 

(e) Potential for success not required. 
The potential for success requirement 
set forth in § 124.107 does not apply as 
an eligibility requirement for an SDB. 

(f) Joint ventures. Joint ventures are 
permitted for SDB procurement mech-
anisms (such as price evaluation ad-
justments, evaluation factors or sub-
factors, monetary subcontracting in-
centives, or SDB set-asides), provided 
that the requirements set forth in this 
paragraph are met. 

(1) The disadvantaged participant(s) 
to the joint venture must have: 

(i) Received an SDB certification 
from SBA; or 

(ii) Submitted an application for SDB 
certification to SBA or a Private Cer-
tifier, and must not have received a 
negative determination regarding that 
application. 

(2) For purposes of this paragraph, 
the term joint venture means two or 
more concerns forming an association 
to engage in and carry out a single, 
specific business venture for joint prof-
it. Two or more concerns that form an 
ongoing relationship to conduct busi-
ness would not be considered ‘‘joint 
venturers’’ within the meaning of this 
paragraph, and would also not be eligi-
ble to be certified as an SDB. The enti-
ty created by such a relationship would 
not be owned and controlled by one or 
more socially and economically dis-
advantaged individuals. Each contract 
for which a joint venture submits an 
offer will be evaluated on a case by 
case basis. 

(3) Except as set forth in 13 CFR 
121.103(h)(3), a concern that is owned 
and controlled by one or more socially 
and economically disadvantaged indi-
viduals entering into a joint venture 
agreement with one or more other 
business concerns is considered to be 
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affiliated with such other concern(s) 
for size purposes. If the exception does 
not apply, the combined annual re-
ceipts or employees of the concerns en-
tering into the joint venture must 
meet the applicable size standard cor-
responding to the NAICS code des-
ignated for the contract. 

(4) An SDB must be the managing 
venturer of the joint venture, and an 
employee of the managing venturer 
must be the project manager respon-
sible for performance of the contract. 

(5) The joint venture must perform 
any applicable percentage of work re-
quired of SDB offerors, and the SDB 
joint venturer(s) must perform a sig-
nificant portion of the contract. 

(g) Ownership restrictions for non-dis-
advantaged individuals. The ownership 
restrictions set forth in § 124.105 (g) and 
(h) for non-disadvantaged individuals 
and concerns do not apply for purposes 
of determining SDB eligibility. 

(h) Full-time requirement for SDB pur-
poses. An SDB is considered to be man-
aged on a full-time basis by a disadvan-
taged individual if such individual 
works for the concern during all of the 
hours the concern operates. For exam-
ple, if a concern operates 20 hours per 
week and the disadvantaged manager 
works for the firm during those twenty 
hours, that individual will be consid-
ered as working full time for the firm. 

[63 FR 35772, June 30, 1998, as amended at 69 
FR 29208, May 21, 2004; 76 FR 8264, Feb. 11, 
2011] 

§ 124.1003 How does a firm become 
certified as an SDB? 

(a) All firms that are current Partici-
pants in SBA’s 8(a) BD program are 
automatically deemed to be certified 
SDBs. 

(b) Any firm seeking to be certified 
as an SDB in order to represent that it 
qualifies and is eligible to obtain a ben-
efit on a federal prime contract as an 
SDB may apply to the procuring agen-
cy for such certification. 

(c) A procuring agency may accept a 
certification from another entity (e.g., 
a private certifying entity, or a state 
or local government) that a firm quali-
fies as an SDB if the agency deems it 
appropriate. 

[73 FR 57494, Oct. 3, 2008] 

§ 124.1004 What is a misrepresentation 
of SDB status? 

(a) Any person or entity that mis-
represents a firm’s status as a ‘‘small 
business concern owned and controlled 
by socially and economically disadvan-
taged individuals’’ (‘‘SDB status’’) in 
order to obtain an 8(d) or SDB con-
tracting opportunity or preference will 
be subject to the penalties imposed by 
section 16(d) of the Small Business Act, 
15 U.S.C. 645(d), as well as any other 
penalty authorized by law. 

(b)(1) A representation of SDB status 
on a federal prime contract will be 
deemed a misrepresentation of SDB 
status if the firm does not meet the re-
quirements of § 124.1001(b). 

(2) A representation of SDB status on 
a subcontract to a federal prime con-
tract will be deemed a misrepresenta-
tion of SDB status if the firm does not 
have a good faith belief that it is 
owned and controlled by one or more 
socially and economically disadvan-
taged individuals. Any certification by 
a firm that SBA found not to qualify as 
an SDB in connection with an SDB pro-
test or otherwise will be deemed a mis-
representation of SDB status if the 
firm has not overcome the reason(s) for 
the negative determination. 

(3) Any representation of SDB status 
by a firm that SBA has found not to 
qualify as an SDB in connection with a 
protest or SBA-initiated SDB deter-
mination will be deemed a misrepre-
sentation of SDB status if the firm has 
not overcome the reason(s) set forth in 
SBA’s written decision. 

[73 FR 57494, Oct. 3, 2008] 

§ 124.1005 How long does an SDB cer-
tification last? 

(a) A firm that is certified to be an 
SDB will generally be certified for a 
period of three years from the date of 
the certification. 

(b) A firm’s SDB certification will ex-
tend beyond three years where SBA 
finds the firm to be an SDB: 

(1) In connection with a protest chal-
lenging the firm’s SDB status (see 
§ 124.1013(h)(2)); 

(2) In connection with an SBA-initi-
ated SDB determination (see § 124.1006); 
or 
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(3) As part of an 8(a) BD annual re-
view. 

(c) A firm that completes its nine- 
year program term in the 8(a) BD pro-
gram will continue to be deemed a cer-
tified SDB firm for a period of three 
years from the date of its last 8(a) an-
nual review. 

[73 FR 57494, Oct. 3, 2008] 

§ 124.1006 Can SBA initiate a review of 
the SDB status of a firm claiming to 
be an SDB? 

SBA may initiate an SDB determina-
tion on any firm that has been certified 
to be an SDB by a procuring agency or 
that has represented itself to be an 
SDB on a subcontract to a federal 
prime contract whenever it receives 
credible information calling into ques-
tion the SDB status of the firm. Upon 
its completion of an SDB determina-
tion, SBA will issue a written decision 
regarding the SDB status of the ques-
tioned firm. If SBA finds that the firm 
continues to qualify as an SDB, the de-
termination remains in effect for three 
years from the date of the decision. 

[73 FR 57494, Oct. 3, 2008] 

§ 124.1007 Who may protest the dis-
advantaged status of a concern? 

(a) In connection with a requirement 
for which the apparent successful offer-
or has invoked an SDB evaluation ad-
justment or an SDB set-aside, the fol-
lowing entities may protest the dis-
advantaged status of the apparent suc-
cessful offeror: 

(1) Any other concern which sub-
mitted an offer for that requirement, 
unless the contracting officer has 
found the concern to be non-responsive 
or outside the competitive range, or 
SBA has previously found the pro-
testing concern to be ineligible for the 
requirement at issue; 

(2) The procuring activity con-
tracting officer; or 

(3) SBA. 
(b) In connection with an 8(d) sub-

contract, or a requirement for which 
the apparent successful offeror re-
ceived an evaluation adjustment for 
proposing one or more SDB subcontrac-
tors, the procuring activity con-
tracting officer or SBA may protest 
the disadvantaged status of a proposed 

subcontractor. Other interested parties 
may submit information to the con-
tracting officer or SBA in an effort to 
persuade the contracting officer or 
SBA to initiate a protest. 

(c) An interested party seeking to 
protest both the disadvantaged status 
and size of an apparent successful SDB 
offeror must submit two separate pro-
tests, one as to disadvantaged status 
pursuant to this subpart, and one as to 
size pursuant to part 121 of this title. 
An interested party seeking to protest 
only size of an apparent successful SDB 
offeror must submit a size protest to 
the contracting officer pursuant to 
part 121. 

[63 FR 35772, June 30, 1998. Redesignated at 73 
FR 57495, Oct. 3, 2008] 

§ 124.1008 When will SBA not decide 
an SDB protest? 

(a) SBA will not decide a protest as 
to disadvantaged status of any concern 
other than the apparent successful of-
feror. 

(b) SBA will not normally consider a 
post award protest. SBA may consider 
a post award protest in its discretion 
where it determines that a protest de-
cision after award would have a prac-
tical effect (e.g., where the contracting 
officer agrees to terminate the con-
tract if the protest is sustained). 

(c) SBA will not decide an untimely 
protest (see § 124.1020(c)). 

(d) SBA will not decide a non-specific 
protest or one that does not present 
credible evidence that the protested 
concern’s circumstances have materi-
ally changed since SBA certified it as 
an SDB, or that the protested concern’s 
SDB application contained false or 
misleading information (see § 124.1021). 

(e) An interested party may appeal 
SBA’s dismissal of a protest for lack of 
specificity, timeliness, or a basis upon 
which SBA will consider a protest to 
Associate Administrator for Govern-
ment Contracting and Business Devel-
opment (AA/GC&BD) pursuant to 
§ 124.1024. 

[63 FR 35772, June 30, 1998. Redesignated at 73 
FR 57495, Oct. 3, 2008; 74 FR 45754, Sept. 4, 
2009; 74 FR 51229, Oct. 6, 2009] 
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§ 124.1009 Who decides disadvantaged 
status protests? 

In response to a protest challenging 
the disadvantaged status of a concern, 
the SBA’s AA/BD, or designee, will de-
termine whether the concern is dis-
advantaged. 

[76 FR 8264, Feb. 11, 2011] 

§ 124.1010 What procedures apply to 
disadvantaged status protests? 

(a) General. The protest procedures 
described in this section are separate 
and distinct from those governing size 
protests and appeals. All protests relat-
ing to whether a concern is a ‘‘small’’ 
business for purposes of any Federal 
program, including SDB set-asides and 
SDB evaluation adjustments, must be 
filed and processed pursuant to part 121 
of this title. 

(b) Filing. (1) All protests challenging 
the disadvantaged status of a concern 
with respect to a particular Federal 
procurement requirement must be sub-
mitted in writing to the procuring ac-
tivity contracting officer, except in 
cases where the contracting officer or 
SBA initiates a protest. 

(2) Any contracting officer who initi-
ates a protest must submit the protest 
in writing to SBA in accord with para-
graph (c) of this section. 

(3) In cases where SBA initiates a 
protest, the protest must be submitted 
in writing to the DC/SDBCE and notifi-
cation provided in accord with 
§ 124.1022(a). 

(c) Timeliness of protest—(1) SDB eval-
uation adjustment and set-aside protests— 
(i) General. In order for a protest to be 
timely, it must be received by the con-
tracting officer prior to the close of 
business on the fifth day, exclusive of 
Saturdays, Sundays and legal holidays, 
after the bid opening date for sealed 
bids, or after the receipt from the con-
tracting officer of notification of the 
identity of the prospective awardee in 
negotiated acquisitions. 

(ii) Oral protests. An oral protest re-
lating to an SDB set-aside or SDB eval-
uation adjustment made to the con-
tracting officer within the allotted 5- 
day period will be considered a timely 
protest only if the contracting officer 
receives a confirming letter post-
marked, FAXed, or delivered no later 

than one calendar day after the date of 
such oral protest. 

(iii) Protests of contracting officers or 
SBA. The time limitations in para-
graph (c)(1)(i) of this section do not 
apply to contracting officers or SBA, 
and they may file protests before or 
after awards, except to the extent set 
forth in paragraph (c)(3) of this section. 

(iv) Untimely protests. A protest re-
ceived after the time limits set forth in 
this paragraph (c)(1) will be dismissed 
by SBA. 

(2) Section 8(d) protests. In connection 
with an 8(d) subcontract, the con-
tracting officer or SBA must submit a 
protest to the DC/SDBCE prior to the 
completion of performance by the in-
tended 8(d) subcontractor. 

(3) Premature protests. A protest in 
connection with any procurement 
which is submitted by any person, in-
cluding the contracting officer, before 
bid opening or notification of intended 
award, whichever applies, will be con-
sidered premature, and will be returned 
to the protestor without action. A con-
tracting officer that receives a pre-
mature protest must return it to the 
protestor without submitting it to the 
SBA. 

(d) Referral to SBA. (1) Any con-
tracting officer who receives a protest 
that is not premature must promptly 
forward it to the SBA’s DC/SDBCE, 409 
3rd Street, SW, Washington, DC 20416. 

(2) A contracting officer’s referral of 
a protest to SBA must contain the fol-
lowing: 

(i) The written protest and any ac-
companying materials; 

(ii) The date on which the protest 
was received by the contracting officer; 

(iii) A copy of the protested concern’s 
selfrepresentation as an SDB, and the 
date of such self-representation; and 

(iv) The date of bid opening or the 
date on which notification of the ap-
parent successful offeror was sent to 
all unsuccessful offerors, as applicable. 

[63 FR 35772, June 30, 1998. Redesignated at 73 
FR 57495, Oct. 3, 2008] 

§ 124.1011 What format, degree of spec-
ificity, and basis does SBA require 
to consider an SDB protest? 

(a) Format. An SDB protest need not 
be in any specific format in order for 
SBA to consider it. 
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(b) Specificity. A protest must be suf-
ficiently specific to provide reasonable 
notice as to all grounds upon which the 
protested concern’s disadvantaged sta-
tus is challenged. 

(1) SBA will dismiss a protest that 
merely asserts that the protested con-
cern is not disadvantaged, without set-
ting forth specific facts or allegations. 

(2) The contracting officer must for-
ward to SBA any non-premature pro-
test received, notwithstanding whether 
he or she believes it is sufficiently spe-
cific or timely. 

(c) Basis. SBA will consider a protest 
challenging whether the apparent suc-
cessful offeror is owned and controlled 
by one or more socially and economi-
cally disadvantaged individuals, in-
cluding whether one or more of the in-
dividuals claiming disadvantaged sta-
tus is in fact socially or economically 
disadvantaged, only if the protest pre-
sents credible evidence that the firm’s 
circumstances have materially 
changed since SBA certified it as an 
SDB, or that the firm’s SDB applica-
tion contained false or misleading in-
formation. 

[63 FR 35772, June 30, 1998. Redesignated at 73 
FR 57495, Oct. 3, 2008] 

§ 124.1012 What will SBA do when it 
receives an SDB protest? 

(a) Upon receipt of a protest chal-
lenging the disadvantaged status of a 
concern, the DC/SDBCE, or designee, 
will immediately notify the protestor 
and the contracting officer of the date 
the protest was received and whether it 
will be processed or dismissed for lack 
of timeliness or specificity. 

(b) In cases where the protest is time-
ly and sufficiently specific, the DC/ 
SDBCE, or designee, will also imme-
diately advise the protested concern of 
the protest and forward a copy of it to 
the protested concern. 

(1) The DC/SDBCE, or designee, is au-
thorized to ask the protested concern 
to provide any or all of the following 
information and documentation, com-
pleted so as to show the circumstances 
existing on the date of self-representa-
tion: SBA Form 1010A, ‘‘Statement of 
Personal Eligibility’’ for each indi-
vidual claiming disadvantaged status; 
SBA Form 1010B, ‘‘Statement of Busi-
ness Eligibility;’’ SBA Form 413, ‘‘Per-

sonal Financial Statement,’’ for each 
individual claiming disadvantaged sta-
tus; information as to whether the pro-
tested concern, or any of its owners, of-
ficers or directors, have applied for ad-
mission to or participated in the SBA’s 
8(a) BD program and if so, the name of 
the company which applied or partici-
pated and the date of the application or 
entry into the program; business tax 
returns for the last two completed fis-
cal years prior to the date of self-rep-
resentation; personal tax returns for 
the last two years prior to the date of 
self-representation for all individuals 
claiming disadvantaged status, all offi-
cers, all directors and for any indi-
vidual owning at least 10% of the busi-
ness entity; annual business financial 
statements for the last two completed 
fiscal years prior to the date of self- 
representation; a current monthly or 
quarterly business financial statement 
no older than 90 days; articles of incor-
poration; corporate by-laws; partner-
ship agreements; limited liability com-
pany articles of organization; and any 
other relevant information as to 
whether the protested concern is dis-
advantaged. 

(2) SBA’s disadvantaged status deter-
mination need not be limited to consid-
eration only of the issues raised in the 
protest. SBA may consider other appli-
cable criteria. 

(3) Unless the protest presents spe-
cific credible information which calls 
into question the veracity of applica-
tion or other documents previously 
submitted to SBA by a current Partici-
pant in SBA’s 8(a) BD program, SBA 
will allow the Participant to submit, in 
lieu of the information specified in 
paragraph (b)(1) of this section, a sworn 
affidavit or declaration that cir-
cumstances concerning the ownership 
and control of the business and the dis-
advantaged status of its principals 
have not changed since its application 
or entry into the program or its most 
recent annual review, and a copy of its 
most recently completed annual re-
view. 

(i) If the ownership or control of the 
business or the disadvantaged status of 
any principals have changed, the pro-
tested concern must comply with para-
graph (b)(1) of this section. 
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(ii) An affidavit or declaration may 
be allowed only if SBA admitted the 
protested concern to the 8(a) BD pro-
gram, or conducted an annual review of 
the protested concern, during the 
12month period preceding the date on 
which SBA receives the protest, and if 
proceedings to suspend, terminate or 
early graduate the concern from the 
8(a) BD program are not pending. 

(c) Within 10 working days of the 
date that notification of the protest 
was received from the DC/SDBCE or 
designee, the protested concern must 
submit to the DC/SDBCE or designee, 
by personal delivery, FAX, or mail, the 
information and documentation re-
quested pursuant to paragraph (b)(1) of 
this section or the affidavit permitted 
by paragraph (b)(2) of this section. Ma-
terials submitted must be received by 
the close of business on the 10th work-
ing day. 

(1) SBA will consider only materials 
submitted timely, and the late or non- 
submission of materials needed to 
make a disadvantaged status deter-
mination may result in sustaining the 
protest. 

(2) The burden is on the protested 
concern to demonstrate its disadvan-
taged status, whether or not it is cur-
rently shown on the list of qualified 
SDBs. 

(3) The protested concern must time-
ly submit to SBA any information it 
deems relevant to a determination of 
its disadvantaged status. 

[63 FR 35772, June 30, 1998. Redesignated at 73 
FR 57495, Oct. 3, 2008] 

§ 124.1013 How does SBA make dis-
advantaged status determinations 
in considering an SDB protest? 

(a) General. The DC/SDBCE, or des-
ignee, will determine a protested con-
cern’s disadvantaged status within 15 
working days after receipt of a protest. 

(b) Award of contract. (1) The con-
tracting officer may award a contract 
after receipt of a protest if the con-
tracting officer determines in writing 
that an award must be made to protect 
the public interest. Notwithstanding 
such a determination, the provisions of 
paragraph (h) of this section apply to 
the procurement in question. 

(2) If SBA does not issue its deter-
mination within 15 business days (or 

request an extension that is granted), 
the contracting officer may award the 
contract if he or she determines in 
writing that there is an immediate 
need to award the contract and that 
waiting until SBA makes its deter-
mination will be disadvantageous to 
the Government, Notwithstanding such 
a determination, the provisions of 
paragraph (h) of this section apply to 
the procurement in question. 

(c) Withdrawal of protest. If a protest 
is withdrawn, SBA will not complete a 
new disadvantaged status determina-
tion, and a previous SDB certification 
will stand. 

(d) Basis for determination. (1) Except 
with respect to a concern which is a 
current Participant in SBA’s 8(a) BD 
program and is authorized under 
§ 124.1013(b)(3) to submit an affidavit 
concerning its disadvantaged status, 
the disadvantaged status determina-
tion will be based on the protest 
record, including reasonable inferences 
therefrom, as supplied by the protested 
concern, SBA or others. 

(2) SBA may in its discretion make a 
part of the protest record information 
already in its files, and information 
submitted by the protestor, the pro-
tested concern, the contracting officer, 
or other persons contacted for addi-
tional specific information. 

(e) Disadvantaged status. In evalu-
ating the social and economic dis-
advantage of individuals claiming dis-
advantaged status, SBA will consider 
the same information and factors set 
forth in §§ 124.103 and 124.104. As pro-
vided in § 124.1002(c), individuals claim-
ing disadvantaged status must have a 
net worth that is less than $750,000, 
after taking into account the exclu-
sions set forth in § 124.104(c)(2). 

(f) Disadvantaged status determination. 
SBA will render a written determina-
tion including the basis for its findings 
and conclusions. 

(g) Notification of determination. After 
making its disadvantaged status deter-
mination, the SBA will immediately 
notify the contracting officer, the 
protestor, and the protested concern of 
its determination. SBA will promptly 
provide by certified mail, return re-
ceipt requested, a copy of its written 
determination to the same entities, 
consistent with law. 
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(h) Results of an SBA disadvantaged 
status determination. A disadvantaged 
status determination becomes effective 
immediately. 

(1) A contracting officer may award a 
contract to a protested concern after 
the DC/SDBCE has determined either 
that the protested concern is an eligi-
ble SDB or has dismissed all protests 
against it. If the AA/GCBD subse-
quently overturns the initial deter-
mination or dismissal, the contracting 
officer may apply the appeal decision 
to the procurement in question. 

(2) A contracting officer shall not 
award a contract to a protested con-
cern that the DC/SDBCE has deter-
mined is not an eligible SDB for the 
procurement in question. 

(i) If a contracting officer receives 
such a determination after contract 
award, and no appeal has been filed, 
the contracting officer shall terminate 
the award. 

(ii) If a timely appeal is filed after 
contract award, the contracting officer 
must consider whether performance 
can be suspended until an appellate de-
cision is rendered. 

(iii) If the AA/GCBD affirms the ini-
tial determination finding that the 
protested concern ineligible, the con-
tracting officer shall either terminate 
the contract or not exercise the next 
option. 

(3) The contracting officer must up-
date the Federal Procurement Data 
System and other procurement report-
ing databases to reflect the final agen-
cy SDB decision (the decision of the 
AA/SDBCE if no appeal is filed or the 
decision of the AA/GCBD). 

(4) A concern found to be ineligible is 
precluded from applying for SDB cer-
tification for 12 months from the date 
of the final agency decision (whether 
by the DC/SDBCE, without an appeal, 
or by the AA/GCBD on appeal). A con-
cern found to be ineligible is also pre-
cluded from representing itself as an 
SDB for a subcontract unless it over-
comes the reasons for the protest (e.g., 
it changes its ownership to satisfy the 
definition of an SDB set forth in 
§ 124.1002). 

[63 FR 35772, June 30, 1998. Redesignated at 73 
FR 57495, Oct. 3, 2008, as amended at 74 FR 
45754, Sept. 4, 2009; 76 FR 5684, Feb. 2, 2011] 

§ 124.1014 Appeals of disadvantaged 
status determinations. 

(a) Who may appeal. Appeals of pro-
test determinations may be filed with 
the SBA’s AA/GC&BD by the protested 
concern, the protestor, or the con-
tracting officer. 

(b) Timeliness of appeal. An appeal 
must be in writing and must be re-
ceived by the AA/GC&BD no later than 
5 working days after the date of receipt 
of the protest determination. SBA will 
dismiss any appeal received after the 
five-day time period. 

(c) Notice of appeal. Notice of the ap-
peal must be provided by the party 
bringing an appeal to the procuring ac-
tivity contracting officer and either 
the protested concern or original 
protestor, as appropriate. 

(d) Grounds for appeal. SBA will reex-
amine a protest determination only if 
there was a clear and significant error 
in the processing of the protest, or if 
the DC/SDBCE, or designee, failed to 
consider a significant material fact 
contained within the information sup-
plied by the protestor or the protested 
concern. SBA will not consider protest 
determination appeals based on addi-
tional information or changed cir-
cumstances which were not disclosed 
at the time of the decision of the DC/ 
SDBCE or designee, or which are based 
on disagreement with the findings and 
conclusions contained in the deter-
mination. 

(e) Contents of appeal. No specific for-
mat is required for the appeal. How-
ever, the appeal must identify the pro-
test determination which is appealed, 
and set forth a full and specific state-
ment as to why the determination is 
erroneous under paragraph (c) of this 
section. 

(f) The appeal will be decided by the 
AA/GC&BD, within 5 working days of 
its receipt, if practicable. 

(g) The appeal decision will be based 
only on the information and docu-
mentation in the protest record as sup-
plemented by the appeal. SBA will pro-
vide a copy of the decision to the con-
tracting officer, the protestor, and the 
protested concern, consistent with law. 
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(h) The decision of the AA/GC&BD, is 
the final decision of the SBA, and can-
not be further appealed to OHA. 

[63 FR 35772, June 30, 1998. Redesignated at 73 
FR 57495, Oct. 3, 2008, as amended at 76 FR 
5684, Feb. 2, 2011] 

§ 124.1015 What are the requirements 
for representing SDB status, and 
what are the penalties for misrepre-
sentation? 

(a) Presumption of Loss Based on the 
Total Amount Expended. In every con-
tract, subcontract, cooperative agree-
ment, cooperative research and devel-
opment agreement, or grant which is 
set aside, reserved, or otherwise classi-
fied as intended for award to SDB con-
cerns, there shall be a presumption of 
loss to the United States based on the 
total amount expended on the con-
tract, subcontract, cooperative agree-
ment, cooperative research and devel-
opment agreement, or grant whenever 
it is established that a business con-
cern other than a SDB willfully sought 
and received the award by misrepresen-
tation. 

(b) Deemed Certifications. The fol-
lowing actions shall be deemed affirm-
ative, willful and intentional certifi-
cations of SDB status: 

(1) Submission of a bid, proposal, ap-
plication or offer for a Federal grant, 
contract, subcontract, cooperative 
agreement, or cooperative research and 
development agreement reserved, set 
aside, or otherwise classified as in-
tended for award to SDBs. 

(2) Submission of a bid, proposal, ap-
plication or offer for a Federal grant, 
contract, subcontract, cooperative 
agreement or cooperative research and 
development agreement which in any 
way encourages a Federal agency to 
classify the bid or proposal, if awarded, 
as an award to a SDB. 

(3) Registration on any Federal elec-
tronic database for the purpose of 
being considered for award of a Federal 
grant, contract, subcontract, coopera-
tive agreement, or cooperative re-
search and development agreement, as 
a SDB. 

(c) Signature Requirement. Each offer, 
proposal, bid, or application for a Fed-
eral contract, subcontract, or grant 
shall contain a certification con-
cerning the SDB status of a business 

concern seeking the Federal contract, 
subcontract or grant. An authorized of-
ficial must sign the certification on 
the same page containing the SDB sta-
tus claimed by the concern. 

(d) Limitation of Liability. Paragraphs 
(a) through (c) of this section may be 
determined not to apply in the case of 
unintentional errors, technical mal-
functions, and other similar situations 
that demonstrate that a misrepresen-
tation of SDB status was not affirma-
tive, intentional, willful or actionable 
under the False Claims Act, 31 U.S.C. 
3729, et seq. A prime contractor acting 
in good faith should not be held liable 
for misrepresentations made by its sub-
contractors regarding the subcontrac-
tors’ SDB status. Relevant factors to 
consider in making this determination 
may include the firm’s internal man-
agement procedures governing SDB 
status representation or certification, 
the clarity or ambiguity of the rep-
resentation or certification require-
ment, and the efforts made to correct 
an incorrect or invalid representation 
or certification in a timely manner. An 
individual or firm may not be held lia-
ble where government personnel have 
erroneously identified a concern as a 
SDB without any representation or 
certification having been made by the 
concern and where such identification 
is made without the knowledge of the 
individual or firm. 

(e) Penalties for Misrepresentation. (1) 
Suspension or debarment. The SBA sus-
pension and debarment official or the 
agency suspension and debarment offi-
cial may suspend or debar a person or 
concern for misrepresenting a firm’s 
status as a SDB pursuant to the proce-
dures set forth in 48 CFR subpart 9.4. 

(2) Civil Penalties. Persons or concerns 
are subject to severe penalties under 
the False Claims Act, 31 U.S.C. 3729– 
3733, and under the Program Fraud 
Civil Remedies Act, 331 U.S.C. 3801– 
3812, and any other applicable laws. 

(3) Criminal Penalties. Persons or con-
cerns are subject to severe criminal 
penalties for knowingly misrepre-
senting the SDB status of a concern in 
connection with procurement programs 
pursuant to section 16(d) of the Small 
Business Act, 15 U.S.C. 645(d), as 
amended, 18 U.S.C. 1001, 18 U.S.C. 287, 
and any other applicable laws. Persons 
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or concerns are subject to criminal 
penalties for knowingly making false 
statements or misrepresentations to 
SBA for the purpose of influencing any 
actions of SBA pursuant to section 
16(a) of the Small Business Act, 15 
U.S.C. 645(a), as amended, including 
failure to correct ‘‘continuing rep-
resentations’’ that are no longer true. 

[78 FR 38818, June 28, 2013] 

§ 124.1016 What must a concern do in 
order to be identified as a SDB in 
any Federal procurement database? 

(a) In order to be identified as a SDB 
in the System for Award Management 
(SAM) database (or any successor 
thereto), a concern must certify its 
SDB status in connection with specific 
eligibility requirements at least annu-
ally. 

(b) If a firm identified as a SDB in 
SAM fails to certify its status within 
one year of a status certification, the 
firm will not be listed as a SDB in 
SAM, unless and until the firm recer-
tifies its SDB status. 

[78 FR 38819, June 28, 2013] 

PART 125—GOVERNMENT 
CONTRACTING PROGRAMS 

Sec. 
125.1 What definitions are important to 

SBA’s Government Contracting Pro-
grams? 

125.2 What are SBA’s and the procuring 
agency’s responsibilities when providing 
contracting assistance to small busi-
nesses? 

125.3 What types of subcontracting assist-
ance are available to small businesses? 

125.4 What is the Government property 
sales assistance program? 

125.5 What is the Certificate of Competency 
Program? 

125.6 What are the prime contractor per-
formance requirements (limitations on 
subcontracting)? 

125.7 Acquisition-related dollar thresholds. 

Subpart A—Definitions for the Service-Dis-
abled Veteran-Owned Small Business 
Concern Program 

125.8 What definitions are important in the 
Service-Disabled Veteran-Owned (SDVO) 
Small Business Concern (SBC) Program? 

Subpart B—Eligibility Requirements for the 
SDVO SBC Program 

125.9 Who does SBA consider to own an 
SDVO SBC? 

125.10 Who does SBA consider to control an 
SDVO SBC? 

125.11 What size standards apply to SDVO 
SBCs? 

125.12 May an SDVO SBC have affiliates? 
125.13 May 8(a) Program participants, 

HUBZone SBCs, Small and Disadvan-
taged Businesses, or Women-Owned 
Small Businesses qualify as SDVO SBCs? 

Subpart C—Contracting with SDVO SBCs 

125.14 What are SDVO contracts? 
125.15 What requirements must an SDVO 

SBC meet to submit an offer on a con-
tract? 

125.16 Does SDVO SBC status guarantee re-
ceipt of a contract? 

125.17 Who decides if a contract opportunity 
for SDVO competition exists? 

125.18 What requirements are not available 
for SDVO contracts? 

125.19 When may a contracting officer set- 
aside a procurement for SDVO SBCs? 

125.20 When may a contracting officer 
award sole source contracts to SDVO 
SBCs? 

125.21 Are there SDVO contracting opportu-
nities at or below the simplified acquisi-
tion threshold? 

125.22 May SBA appeal a contracting offi-
cer’s decision not to make a procurement 
available for award as an SDVO con-
tract? 

125.23 What is the process for such as ap-
peal? 

Subpart D—Protests Concerning SDVO 
SBCs 

125.24 Who may protest the status of an 
SDVO SBC? 

125.25 How does one file a service disabled 
veteran-owned status protest? 

125.26 What are the grounds for filing an 
SDVO SBC protest? 

125.27 How will SBA process an SDVO pro-
test? 

125.28 What are the procedures for appealing 
an SDVO status protest? 

Subpart E—Penalties and Retention of 
Records 

125.29 What are the requirements for rep-
resenting SDVO SBC status, and what 
are the penalties for misrepresentation? 

125.30 What must a concern do in order to 
be identified as a SDVO SBC in any Fed-
eral procurement databases? 

AUTHORITY: 15 U.S.C. 632(p), (q); 634(b)(6), 
637, 644, 657f, and 657q. 
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