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(2) Content of appeal. The appeal must 
include a full written statement in sup-
port of appellant’s position. The appeal 
must include a precise statement of 
why the appellant believes the admin-
istrative action has a direct and ad-
verse effect and should be reversed or 
modified. The Under Secretary may re-
quest additional information that 
would be helpful in resolving the ap-
peal, and may accept additional sub-
missions. The Under Secretary will not 
ordinarily accept any submission filed 
more than 30 days after the filing of 
the appeal or of any requested submis-
sion. 

(3) Request for informal hearing. In ad-
dition to the written statement sub-
mitted in support of an appeal, an ap-
pellant may request, in writing, at the 
time an appeal is filed, an opportunity 
for an informal hearing. The Under 
Secretary may grant or deny a request 
for an informal hearing. Any hearings 
will be held in the District of Columbia 
unless the Under Secretary determines, 
based upon good cause shown, that an-
other location would be better. 

(4) Informal hearing procedures—(i) 
Presentations. The Under Secretary 
shall provide an opportunity for the ap-
pellant to make an oral presentation 
based on the materials previously sub-
mitted by the appellant or made avail-
able by the Department in connection 
with the administrative action. The 
Under Secretary may require that any 
facts in controversy be covered by an 
affidavit or testimony given under oath 
or affirmation. 

(ii) Evidence. The rules of evidence 
prevailing in courts of law do not 
apply, and all evidentiary material 
deemed by the Under Secretary to be 
relevant and material to the pro-
ceeding, and not unduly repetitious, 
will be received and considered. 

(iii) Procedural questions. The Under 
Secretary has the authority to limit 
the number of people attending the 
hearing, to impose any time or other 
limitations deemed reasonable, and to 
determine all procedural questions. 

(iv) Transcript. A transcript of an in-
formal hearing shall not be made, un-
less the Under Secretary determines 
that the national interest or other 
good cause warrants it, or the appel-
lant requests a transcript. If the appel-

lant requests a transcript, the appel-
lant will be responsible for paying all 
expenses related to production of the 
transcript. 

(v) Report. Any person designated by 
the Under Secretary to conduct an in-
formal hearing shall submit a written 
report containing a summary of the 
hearing and recommend action to the 
Under Secretary. 

(c) Decisions—(1) Determination of ap-
peals. In addition to the documents spe-
cifically submitted in connection with 
the appeal, the Under Secretary shall 
consider any recommendations, re-
ports, or relevant documents available 
to BIS in determining the appeal, but 
shall not be bound by any such rec-
ommendation, nor prevented from con-
sidering any other information, or con-
sulting with any other person or 
groups, in making a determination. 
The Under Secretary may adopt any 
other procedures deemed necessary and 
reasonable for considering an appeal. 
The Under Secretary shall decide an 
appeal within a reasonable time after 
receipt of the appeal. The decision 
shall be issued to the appellant in writ-
ing and contain a statement of the rea-
sons for the action. 

(2) Effect of the determination. The de-
cision of the Under Secretary shall be 
final. 

(d) Effect of appeal. Acceptance and 
consideration of an appeal shall not af-
fect any administrative action, pending 
or in effect, unless the Under Sec-
retary, upon request by the appellant 
and with opportunity for response, 
grants a stay. 

[61 FR 12851, Mar. 25, 1996, as amended at 62 
FR 25467, May 9, 1997; 65 FR 14860, Mar. 20, 
2000; 70 FR 8250, Feb. 18, 2005; 71 FR 34009, 
June 13, 2006] 

PART 758—EXPORT CLEARANCE 
REQUIREMENTS 

Sec. 
758.1 The Electronic Export Information 

(EEI) filing to the Automated Export 
System (AES). 

758.2 Automated Export System (AES). 
758.3 Responsibilities of parties to the 

transaction. 
758.4 Use of export license. 
758.5 Conformity of documents and unload-

ing of items. 
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758.6 Destination control statement and 
other information furnished to con-
signees. 

758.7 Authority of the Office of Export En-
forcement, the Bureau of Industry and 
Security, Customs offices and Post-
masters in clearing shipments. 

758.8 Return or unloading of cargo at direc-
tion of BIS, the Office of Export Enforce-
ment or Customs Service. 

758.9 Other applicable laws and regulations. 

AUTHORITY: 50 U.S.C. app. 2401 et seq.; 50 
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025, 3 
CFR, 2001 Comp., p. 783; Notice of August 7, 
2015, 80 FR 48233 (August 11, 2015). 

SOURCE: 61 FR 12852, Mar. 25, 1996, unless 
otherwise noted. 

§ 758.1 The Electronic Export Informa-
tion (EEI) filing to the Automated 
Export System (AES). 

(a) The Electronic Export Information 
(EEI) filing to the Automated Export Sys-
tem (AES). The EEI is used by the Bu-
reau of Census to collect trade statis-
tics and by the Bureau of Industry and 
Security for export control purposes. 
The EEI collects basic information 
such as the names and addresses of the 
parties to a transaction; the Export 
Control Classification Number (ECCN) 
(when required), the Schedule B num-
ber or Harmonized Tariff Schedule of 
the United States (HTS) number, the 
description, quantity and value of the 
items exported; and the license author-
ity for the export. The EEI is a state-
ment to the United States Government 
that the transaction occurred as de-
scribed. 

(b) When is an EEI filing required to be 
filed in the AES. Except when the ex-
port of items subject to the EAR is to 
take place electronically or in an oth-
erwise intangible form, you must file 
EEI in the AES with the United States 
Government for items subject to the 
EAR, including exports by U.S. mail, in 
the following situations: 

(1) For all exports of items subject to 
the EAR that are destined to a country 
in Country Group E:1 or E:2 of Supple-
ment No. 1 to Part 740 of the EAR re-
gardless of value; 

(2) For all exports subject to the EAR 
that require submission of a license ap-
plication, regardless of value or des-
tination; 

(3) For all exports of 9x515 or ‘‘600 se-
ries’’ items enumerated or otherwise 

described in paragraphs .a through .x of 
a 9x515 or ‘‘600 series’’ ECCN regardless 
of value or destination, including ex-
ports to Canada; 

(4) For all exports under license ex-
ception Strategic Trade Authorization 
(STA); 

(5) For all exports of commodities 
and mass market software subject to 
the EAR when the value of the com-
modities or mass market software clas-
sified under a single Schedule B Num-
ber (or HTS) is over $2,500, except as 
exempted by the Foreign Trade Regula-
tions (FTR) in 15 CFR Part 30 and ref-
erenced in paragraph (c) of this section; 

(6) For all exports of items subject to 
the EAR that will be transshipped 
through Canada to a third destination, 
where the export would require EEI or 
license if shipped directly to the final 
destination from the United States (see 
15 CFR 30.36(b)(2) of the FTR); 

(7) For all items exported under au-
thorization Validated End-User (VEU); 
or 

(8) For all exports of tangible items 
subject to the EAR where parties to 
the transaction, as described in 
§ 748.5(d) through (f) of the EAR, are 
listed on the Unverified List (supple-
ment 6 to part 744 of the EAR), regard-
less of value or destination. 

(9) For items that fall under ECCNs 
that list CC Column 1 and 3 and RS 
Column 2 (see supplement no. 1 to part 
738 of the EAR) as reasons for control 
and such items are for export, regard-
less of value, to India. 

(c) Exemptions. A complete list of ex-
emptions from the EEI filing require-
ment is set forth in the 15 CFR 30.35 
through 30.40 of the FTR. Some of 
these FTR exemptions have elements 
in common with certain EAR license 
exceptions. An FTR exemption may be 
narrower than an EAR license excep-
tion. The following references are pro-
vided in order to direct you to the FTR 
exemptions that relate to EAR license 
exceptions: 

(1) License Exception Baggage (BAG), 
as set forth in § 740.14 of the EAR. See 
15 CFR 30.37(x) of the FTR; 

(2) License Exception Gift Parcels 
and Humanitarian Donations (GFT), as 
set forth in § 740.12 of the EAR. See 15 
CFR 30.37(h) of the FTR; 
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(3) License Exception Aircraft and 
Vessels (AVS), as set forth in § 740.15 of 
the EAR. See 15 CFR 30.37(o) (5) of the 
FTR; 

(4) License Exception Governments 
and International Organizations (GOV), 
as set forth in § 740.11 of the EAR. See 
15 CFR 30.39 and 30.40 of the FTR; 

(5) License Exception Technology and 
Software Under Restriction (TSR), as 
set forth in § 740.6 of the EAR. See 15 
CFR 30.37(f) of the FTR; or 

(6) License Exception Temporary Im-
ports, Exports, and Reexports (TMP) 
‘‘tools of trade’’, as set forth in 
§ 740.9(a)(1) of the EAR. See 15 CFR 
30.37(b) of the FTR. 

(d) Notation on export documents for 
exports exempt from EEI filing require-
ments. When an exemption from filing 
the EEI applies, the export authority 
(license exception or NLR) of all the 
items must be entered on the loading 
document (e.g., Cargo Declaration, 
manifest, bill of lading, (master) air 
waybill) by the person responsible for 
preparing the document, see 15 CFR 
30.35 of the FTR. This requirement is 
intended to parallel the Bureau of Cen-
sus requirement, so that notations as 
to the basis for the EEI exemption and 
the license authority are entered in the 
same place and manner (see 15 CFR 
30.45(e) and (f) of the FTR for detailed 
requirements). The loading document 
must be available for inspection by 
government officials, along with the 
items, prior to lading on the carrier. 

(e) Filing the Electronic Export Infor-
mation (EEI) to the AES. The person who 
files the EEI to the AES must be in the 
United States at the time of filing. The 
person who transmits the EEI to the 
AES must be a certified AES partici-
pant in accordance with 15 CFR 30.5 of 
the FTR. The person who transmits 
EEI to the AES, whether exporter (U.S. 
principal party in interest) or agent, is 
responsible for the truth, accuracy, and 
completeness of the EEI, except insofar 
as that person can demonstrate that he 
or she reasonably relied on information 
furnished by others. 

(f) The EEI is an export control docu-
ment. The EEI is a statement to the 
United States Government. The EEI is 
an export control document as defined 
in Part 772 of the EAR. False state-
ments made thereon may be a violation 

of § 764.2(g) of the EAR. When EEI is 
filed to the AES, the filer of the EEI 
represents the following: 

(1) Export of the items described on 
the EEI filing is authorized under the 
terms and conditions of a license issued 
by BIS; is in accordance with the terms 
and conditions of a license exception; 
is authorized under ‘‘NLR’’ as no li-
cense is required for the shipment; or is 
not subject to the EAR; 

(2) Statements on the EEI filing are 
in conformity with the contents of any 
license issued by BIS, with the possible 
exception of the USPPI and USPPI 
identification blocks in routed trans-
actions or any name change approved 
by BIS in writing in accordance with 
§ 750.7(c)(2) of the EAR; and 

(3) All information shown on the EEI 
filing is true, accurate, and complete. 

(g) Export control information on the 
EEI filing in AES. For each item on the 
EEI filing, you must report the license 
authority (license number, License Ex-
ception symbol, or No License Re-
quired (NLR) designator), the Export 
Control Classification Number (ECCN) 
(when required), and the item descrip-
tion in the designated blocks. The item 
description must be stated in Com-
merce Control List (CCL) terms. If 
those terms are inadequate to meet the 
Bureau of Census requirements, the 
FTR requires that you give enough ad-
ditional detail to permit verification of 
the Schedule B Number (or Harmonized 
Tariff Schedule of the United States 
(HTS) number). See 15 CFR Part 30, Ap-
pendix B, Part III of the FTR for li-
cense codes. 

(1) Exports under a license. When ex-
porting under the authority of a li-
cense, you must report on the EEI fil-
ing to the AES the license code that 
corresponds to the license, license 
number, the ECCN, and an item de-
scription identical to the item descrip-
tion on the license. 

(2) Exports under a license exception. 
You must report on any required EEI 
filing to the AES the ECCN and the 
correct License Exception symbol (e.g., 
LVS, GBS, CIV) for the License Excep-
tion(s) and the license code/license ex-
ception code that corresponds to the li-
cense exception under which you are 
exporting. Items temporarily in the 
United States meeting the provisions 
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of License Exception TMP, under 
§ 740.9(b)(3), are exempted from enter-
ing the ECCN. See also § 740.1(d) of the 
EAR. 

(3) No License Required (NLR) exports. 
You must report on any required EEI 
filing to the AES the correct license 
code/license exception code when using 
the ‘‘NLR’’ designation for the items 
that are subject to the EAR but not 
listed on the Commerce Control List 
(CCL) (i.e., items are designated as 
EAR99) (FTR license code ‘‘C33’’), and 
when the items to be exported are list-
ed on the CCL but are not subject to a 
license requirement. In addition, you 
must enter the correct ECCN on any 
required EEI filing for all items being 
exported under the NLR provisions 
that have a reason for control other 
than or in addition to anti-terrorism 
(AT). 

(h) Power of attorney or other written 
authorization. In a ‘‘power of attorney’’ 
or other written authorization, author-
ity is conferred upon an agent to per-
form certain specified acts or kinds of 
acts on behalf of a principal. 

(1) An agent must obtain a power of 
attorney or other written authoriza-
tion in the following circumstances: 

(i) An agent that represents a foreign 
principal party in interest in a routed 
transaction must obtain a power of at-
torney or other written authorization 
that sets forth his authority; and 

(ii) An agent that applies for a li-
cense on behalf of a principal party in 
interest must obtain a power of attor-
ney or other written authorization that 
sets forth the agent’s authority to 
apply for the license on behalf of the 
principal. 

NOTE TO PARAGRAPH (h)(1): The Bureau of 
Census Foreign Trade Regulations impose 
additional requirements for a power of attor-
ney or other written authorization. See 15 
CFR 30.3(f) of the FTR. 

(2) This requirement for a power of 
attorney or other written authoriza-
tion is a legal requirement aimed at 
ensuring that the parties to a trans-
action negotiate and understand their 
responsibilities. The absence of a power 
of attorney or other written authoriza-
tion does not prevent BIS from using 
other evidence to establish the exist-
ence of an agency relationship for pur-
poses of imposing liability. 

(i) Filing the Electronic Export Infor-
mation (EEI). The EEI must be filed 
with the United States Government in 
the manner prescribed by the Bureau of 
Census Foreign Trade Regulations (15 
CFR part 30). 

[79 FR 4617, Jan. 29, 2014, as amended at 79 
FR 32626, June 5, 2014; 79 FR 34221, June 16, 
2014; 79 FR 48661, Aug. 18, 2014; 80 FR 3466, 
Jan. 23, 2015; 80 FR 43319, July 22, 2015] 

§ 758.2 Automated Export System 
(AES). 

The Bureau of the Census’ Foreign 
Trade Regulations (FTR) (15 CFR Part 
30) contain provisions for filing Elec-
tronic Export Information (EEI) using 
the Automated Export System (AES). 
In order to use AES, you must apply 
directly to the Bureau of the Census 
(Census Bureau) for certification and 
approval (see 15 CFR 30.5(a) of the 
FTR). Two electronic filing options 
(predeparture and postdeparture) are 
available for transmitting EEI. 
Predeparture filing requires that all in-
formation be reported in AES prior to 
export (15 CFR 30.4(a) and (b) of the 
FTR). Postdeparture filing is available 
only for approved companies (approved 
by the Census Bureau, U.S. Customs 
and Border Protection, and BIS) and 
requires no information to be trans-
mitted prior to export with complete 
information reported postdeparture no 
later than five (5) calendar days after 
the date of exportation (15 CFR 30.4(c) 
of the FTR). 

(a) Census Bureau’s postdeparture ap-
plication process. Exporters, or agents 
applying on behalf of an exporter, may 
apply for postdeparture privileges by 
submitting a Letter of Intent to the 
Bureau of Census (Census Bureau) Cen-
sus Bureau in accordance with 15 CFR 
30.5(a) of the FTR. The Census Bureau 
will distribute the Letter of Intent to 
BIS and other agencies participating in 
the postdeparture approval process. 
Any agency may notify the Census Bu-
reau that an applicant has failed to 
meet its acceptance standards, and the 
Census Bureau will provide a denial 
letter to the applicant naming the de-
nying agency. If the Census Bureau re-
ceives neither notification of denial, 
nor a request for an extension from the 
agency within 30 days of the date of re-
ferral of the letter of intent to the 

VerDate Sep<11>2014 16:54 Feb 03, 2016 Jkt 238052 PO 00000 Frm 00591 Fmt 8010 Sfmt 8010 Q:\15\15V2.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



582 

15 CFR Ch. VII (1–1–16 Edition) § 758.3 

agency, the applicant is deemed to be 
approved by that agency. (15 CFR 
30.5(c) of the FTR). 

(b) BIS postdeparture evaluation cri-
teria. BIS will consider the grounds for 
denial of postdeparture filing status set 
forth in 15 CFR 30.5(c)(1) of the FTR, as 
well as the additional grounds for de-
nial set forth in this paragraph. 

(1) Applicants have not been ap-
proved for postdeparture filing privi-
leges by the Census Bureau or other 
agency; 

(2) Any party to the export trans-
action is contained on BIS’s Denied 
Party, Entity Lists, [SDN], or 
Unverified List; 

(3) Exports are destined to a country 
in Country Group E:1 or E:2 (Supple-
ment No.1 to Part 740 of the EAR); 

(4) Exports are made under License 
Exception Strategic Trade Authoriza-
tion (STA); are made under Authoriza-
tion Validated End User (VEU); or are 
of 9x515 or ‘‘600 series’’ items. 

(5) Exports containing items that re-
quire a BIS license or have an ECCN 
controlled for reasons other than Anti- 
Terrorism only or Encryption Items. 

(c) Contacts for assistance. (1) For ad-
ditional information on the AES in 
general, please contact the Foreign 
Trade Division, U.S. Census Bureau, 
(800) 549–0595, ext. 1. 

(2) For information about BIS’s 
postdeparture approval process for 
items subject to the EAR, contact: Di-
rector, Office of Technology Evalua-
tion, Bureau of Industry and Security, 
(202) 482–4933, facsimile: (202) 482–5361. 

[79 FR 4617, Jan. 29, 2014, as amended at 79 
FR 27437, May 13, 2014; 80 FR 43319, July 22, 
2015] 

§ 758.3 Responsibilities of parties to 
the transaction. 

All parties that participate in trans-
actions subject to the EAR must com-
ply with the EAR. Parties are free to 
structure transactions as they wish, 
and to delegate functions and tasks as 
they deem necessary, as long as the 
transaction complies with the EAR. 
However, acting through a forwarding 
or other agent, or delegating or redele-
gating authority, does not in and of 
itself relieve anyone of responsibility 
for compliance with the EAR. 

(a) Export transactions. The U.S. prin-
cipal party in interest is the exporter, 
except in certain routed transactions. 
The exporter must determine licensing 
authority (License, License Exception, 
or NLR), and obtain the appropriate li-
cense or other authorization. The ex-
porter may hire forwarding or other 
agents to perform various tasks, but 
doing so does not necessarily relieve 
the exporter of compliance responsibil-
ities. 

(b) Routed export transactions. All pro-
visions of the EAR, including the end- 
use and end-user controls found in part 
744 of the EAR, and the General Prohi-
bitions found in part 736 of the EAR, 
apply to routed export transactions. 
The U.S. principal party in interest is 
the exporter and must determine li-
censing authority (License, License Ex-
ception, or NLR), and obtain the appro-
priate license or other authorization, 
unless the U.S. principal party in inter-
est obtains from the foreign principal 
party in interest a writing wherein the 
foreign principal party in interest ex-
pressly assumes responsibility for de-
termining licensing requirements and 
obtaining license authority, making 
the U.S. agent of the foreign principal 
party in interest the exporter for EAR 
purposes. One writing may cover mul-
tiple transactions between the same 
principals. See § 748.4(a)(3) of the EAR. 

(c) Information sharing requirements. 
In routed export transactions where 
the foreign principal party in interest 
assumes responsibility for determining 
and obtaining licensing authority, the 
U.S. principal party in interest must, 
upon request, provide the foreign prin-
cipal party in interest and its for-
warding or other agent with the cor-
rect Export Control Classification 
Number (ECCN), or with sufficient 
technical information to determine 
classification. In addition, the U.S. 
principal party in interest must pro-
vide the foreign principal party in in-
terest or the foreign principal’s agent 
any information that it knows will af-
fect the determination of license au-
thority, see § 758.1(g) of the EAR. 

(d) Power of attorney or other written 
authorization. In routed export trans-
actions, a forwarding or other agent 
that represents the foreign principal 
party in interest, or who applies for a 
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license on behalf of the foreign prin-
cipal party in interest, must obtain a 
power of attorney or other written au-
thorization from the foreign principal 
party in interest to act on its behalf. 
See § 748.4(b)(2) and § 758.1(h) of the 
EAR. 

[65 FR 42572, July 10, 2000, as amended at 79 
FR 4619, Jan. 29, 2014] 

§ 758.4 Use of export license. 
(a) License valid for shipment from any 

port. An export license issued by BIS 
authorizes exports from any port of ex-
port in the United States unless the li-
cense states otherwise. Items that 
leave the United States at one port, 
cross adjacent foreign territory, and 
reenter the United States at another 
port before being exported to a foreign 
country, are treated as exports from 
the last U.S. port of export. 

(b) Shipments against expiring license. 
Any item requiring a license that has 
not departed from the final U.S. port of 
export by midnight of the expiration 
date on an export license may not be 
exported under that license unless the 
shipment meets the requirements of 
paragraphs (b)(1) or (2) of this section. 

(1) BIS grants an extension; or 
(2) Prior to midnight on the date of 

expiration on the license, the items: 
(i) Were laden aboard the vessel; 
(ii) Were located on a pier ready for 

loading and not for storage, and were 
booked for a vessel that was at the pier 
ready for loading; or 

(iii) The vessel was expected to be at 
the pier for loading before the license 
expired, but exceptional and unforseen 
circumstances delayed it, and BIS or 
the U.S. Customs Service makes a 
judgment that undue hardship would 
result if a license extension were re-
quired. 

(c) Reshipment of undelivered items. If 
the consignee does not receive an ex-
port made under a license because the 
carrier failed to deliver it, the exporter 
may reship the same or an identical 
item, subject to the same limitations 
as to quantity and value as described 
on the license, to the same consignee 
and destination under the same license. 
If an item is to be reshipped to any per-
son other than the original consignee, 
the shipment is considered a new ex-
port and requires a new license. Before 

reshipping, satisfactory evidence of the 
original export and of the delivery fail-
ure, together with a satisfactory expla-
nation of the delivery failure, must be 
submitted by the exporter to the fol-
lowing address: Operations Division, 
Bureau of Industry and Security, U.S. 
Department of Commerce, Room 2099B, 
14th Street & Pennsylvania Avenue, 
NW., Washington, DC 20230. 

(d) Exports against license with ap-
proved name changes. If you are export-
ing against a license with approved 
name changes under § 750.7(c)(2) of the 
EAR, prior to using that export license 
you are required to include in the re-
spective name field in AES (e.g., in the 
USPPI name field in AES), the new 
name followed by the original name in 
this format ‘‘[new name] f.k.a. [origi-
nal name].’’ This reporting require-
ment would be completed by the au-
thorized filer of the electronic export 
information (EEI) in AES. Although 
not required, the exporter may include 
a copy of the BIS written response ap-
proving the non-material name 
changes in accordance with § 750.7(c)(2) 
of the EAR. If the items have already 
been exported against the license by 
the time the name changes are ap-
proved, you are not required to report 
this additional information in AES, 
but you still must follow the record-
keeping requirements in part 762 of the 
EAR. 

[65 FR 42572, July 10, 2000, as amended at 78 
FR 13470, Feb. 28, 2013; 79 FR 32626, June 5, 
2014] 

§ 758.5 Conformity of documents and 
unloading of items. 

(a) Purpose. The purpose of this sec-
tion is to prevent items licensed for ex-
port from being diverted while in tran-
sit or thereafter. It also sets forth the 
duties of the parties when the items 
are unloaded in a country other than 
that of the ultimate consignee or end 
user as stated on the export license. 

(b) Conformity of documents. When a 
license is issued by BIS, the informa-
tion entered on related export control 
documents (e.g., Electronic Export In-
formation (EEI) filing, bill of lading or 
air waybill) must be consistent with 
the license. 

(c) Issuance of the bill of lading or air 
waybill—(1) Ports in the country of the 
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ultimate consignee or end user. No person 
may issue a bill of lading or air waybill 
that provides for delivery of licensed 
items to any foreign port located out-
side the country of an intermediate 
consignee, ultimate consignee, or end 
user named on the BIS license and in 
the EEI filing. 

(2) Optional ports of unloading—(i) Li-
censed items. No person may issue a bill 
of lading or air waybill that provides 
for delivery of licensed items to op-
tional ports of unloading unless all the 
optional ports are within the country 
of ultimate destination or are included 
on the BIS license and in the EEI fil-
ing. 

(ii) Unlicensed items. For shipments of 
items that do not require a license, the 
exporter may designate optional ports 
of unloading in EEI filing and on other 
export control documents, so long as 
the optional ports are in countries to 
which the items could also have been 
exported without a license. 

(d) Delivery of items. No person may 
deliver items to any country other 
than the country of an intermediate 
consignee, ultimate consignee, or end 
user named on the BIS license and EEI 
filing without prior written authoriza-
tion from BIS, except for reasons be-
yond the control of the carrier (such as 
acts of God, perils of the sea, damage 
to the carrier, strikes, war, political 
disturbances or insurrection). 

(e) Procedures for unscheduled unload-
ing—(1) Unloading in country where no 
license is required. When items are un-
loaded in a country to which the items 
could be exported without a license 
issued by BIS, no notification to BIS is 
required. However, any persons dis-
posing of the items must continue to 
comply with the terms and conditions 
of any License Exception, and with any 
other relevant provisions of the EAR. 

(2) Unloading in a country where a li-
cense is required. (i) When items are un-
loaded in a country to which the items 
would require a BIS license, no person 
may effect delivery or entry of the 
items into the commerce of the coun-
try where unloaded without prior writ-
ten approval from BIS. The carrier, in 
ensuring that the items do not enter 
the commerce of the country, may 
have to place the items in custody, or 
under bond or other guaranty. In addi-

tion, the carrier must inform the ex-
porter and BIS of the unscheduled un-
loading in a time frame that will en-
able the exporter to submit its report 
within 10 days from the date of un-
scheduled unloading. The exporter 
must within 10 days of the unscheduled 
unloading report the facts to and re-
quest authorization for disposition 
from BIS using either: mail, fax, or E- 
mail. The report to BIS must include: 

(A) A copy of the manifest of the di-
verted cargo; 

(B) Identification of the place of un-
loading; 

(C) Statement that explains why the 
unloading was necessary; and 

(D) A proposal for disposition of the 
items and a request for authorization 
for such disposition from BIS. 

(ii) Contact information. U.S. Depart-
ment of Commerce, Bureau of Industry 
and Security, Office of Exporter Serv-
ices, Room 2099B, 14th and Pennsyl-
vania Avenue, NW., Washington, DC 
20230; phone number 202–482–0436; fac-
simile number 202–482–3322; and E-Mail 
address: rpd2@bis.doc.gov. 

[65 FR 42573, July 10, 2000, as amended at 72 
FR 3946, Jan. 29, 2007; 78 FR 13470, Feb. 28, 
2013; 78 FR 22726, Apr. 16, 2013; 79 FR 4619, 
Jan. 29, 2014] 

§ 758.6 Destination control statement 
and other information furnished to 
consignees. 

(a) General requirement. The Destina-
tion Control Statement (DCS) must be 
entered on the invoice and on the bill 
of lading, air waybill, or other export 
control document that accompanies 
the shipment from its point of origin in 
the United States to the ultimate con-
signee or end-user abroad. The person 
responsible for preparation of those 
documents is responsible for entry of 
the DCS. The DCS is required for all 
exports from the United States of 
items on the Commerce Control List 
that are not classified as EAR99, unless 
the export may be made under License 
Exception BAG or GFT (see part 740 of 
the EAR). At a minimum, the DCS 
must state: ‘‘These commodities, tech-
nology, or software were exported from 
the United States in accordance with 
the Export Administration Regula-
tions. Diversion contrary to U.S. law is 
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prohibited.’’ Compliance with the re-
quirements described in § 123.9(b) of the 
ITAR constitutes compliance with the 
requirements of this paragraph (a) for 
shipments containing both items sub-
ject to the EAR and defense articles 
subject to the ITAR. 

(b) Additional requirement for 9x515 
and ‘‘600 series’’ items. In addition to the 
destination control statement required 
in paragraph (a), the ECCN for each 
9x515 or ‘‘600 series’’ item being ex-
ported must be printed on the invoice 
and on the bill of lading, air waybill, or 
other export control document that ac-
companies the shipment from its point 
of origin in the United States to the ul-
timate consignee or end user abroad. 

(c) Additional requirement for items 
under ECCNs for which CC Column 1 or 3 
or RS Column 2 are listed as reasons for 
control and are destined to India. In ad-
dition to the DCS as required in para-
graph (a) of this section, the following 
information must be printed on the in-
voice, bill of lading, air waybill, or 
other export control document that ac-
companies the shipment from its point 
of origin in the United States to the ul-
timate consignee or end-user in India: 

‘‘These items are classified under Export 
Control Classification Number(s) (ECCN(s)) 
[Fill-in the ECCNs for which CC 1 or 3 or RS 
2 are listed as reasons for control] and des-
tined to India. Authorization for reexport 
from India may be required from the U.S. 
Department of Commerce.’’ 

[78 FR 22726, Apr. 16, 2013, as amended at 79 
FR 27437, May 13, 2014; 79 FR 67058, Nov. 12, 
2014; 80 FR 3466, Jan. 23, 2015] 

§ 758.7 Authority of the Office of Ex-
port Enforcement, the Bureau of In-
dustry and Security, Customs of-
fices and Postmasters in clearing 
shipments. 

(a) Actions to assure compliance with 
the EAR. Officials of BIS, the Office of 
Export Enforcement, the U.S. Customs 
Service and postmasters, including 
post office officials, are authorized and 
directed to take appropriate action to 
assure compliance with the EAR. This 
includes assuring that: 

(1) Exports without a license issued 
by BIS are either outside the scope of 
the license requirements of the Export 
Administration Regulations or author-
ized by a License Exception; and 

(2) Exports purporting to be author-
ized by licenses issued by BIS are, in 
fact, so authorized and the transaction 
complies with the terms of the license. 

(b) Types of actions. The officials des-
ignated in paragraph (a) of this section 
are authorized to take the following 
types of actions: 

(1) Inspection of items—(i) Purpose of 
inspection. All items declared for export 
are subject to inspection for the pur-
pose of verifying the items specified in 
the Electronic Export Information 
(EEI) filing, or if there is no EEI filing, 
the bill of lading or other loading docu-
ment covering the items about to be 
exported, and the value and quantity 
thereof, and to assure observance of 
the other provisions of the Export Ad-
ministration Regulations. This author-
ity applies to all exports within the 
scope of the Export Administration Act 
or Export Administration Regulations 
whether or not such exports require a 
license issued by BIS. The inspection 
may include, but is not limited to, 
item identification, technical appraisal 
(analysis), or both. 

(ii) Place of inspection. Inspection 
shall be made at the place of lading or 
where officials authorized to make 
those inspections are stationed for that 
purpose. 

(iii) Technical identification. Where, in 
the judgment of the official making 
the inspection, the item cannot be 
properly identified, a sample may be 
taken for more detailed examination or 
for laboratory analysis. 

(A) Obtaining samples. The sample 
will be obtained by the official making 
the inspection in accordance with the 
provisions for sampling imported mer-
chandise. The size of the sample will be 
the minimum representative amount 
necessary for identification or anal-
ysis. This will depend on such factors 
as the physical condition of the mate-
rial (whether solid, liquid, or gas) and 
the size and shape of the container. 

(B) Notification to exporter and con-
signee. When a sample is taken, the ex-
porter (or the exporter’s agent) and the 
ultimate consignee will be notified by 
letter from one of the official des-
ignated in paragraph (a) of this section, 
showing the port of export, date of 
sampling, export license number (if 
any) or other authorization, invoice 
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number quantity of sample taken, de-
scription of item, marks and packing 
case numbers, and manufacturer’s 
number for the item. The original let-
ter will be sent to the exporter or the 
exporter’s agent, the duplicate will be 
placed in the container that had been 
opened, and the triplicate will be re-
tained by the inspecting office. 

(C) Disposal of samples. Samples will 
be disposed of in accordance with the 
U.S. Customs Service procedure for im-
ported commodities. 

(2) Inspection of documents—(i) Gen-
eral. Officials designated in paragraph 
(a) of this section are authorized to re-
quire exporters or their agents, and 
owners and operators of exporting car-
riers or their agents, to produce for in-
spection or copying: invoices, orders, 
letters of credit, inspection reports, 
packing lists, shipping documents and 
instructions, correspondence, and any 
other relevant documents, as well as 
furnish other information bearing upon 
a particular shipment being exported 
or intended to be exported. 

(ii) Cartridge and shell case scrap. 
When cartridge or shell cases are being 
exported as scrap (whether or not they 
have been heated, flame-treated, man-
gled, crushed, or cut) from the United 
States, the U.S. Customs Service is au-
thorized to require the exporter to fur-
nish information bearing on the iden-
tity and relationships of all parties to 
the transaction and produce a copy of 
the bid offer by the armed services in 
order to assure that the terms of the 
Export Administration Regulations are 
being met and that the material being 
shipped is scrap. 

(3) Questioning of individuals. Officials 
designated in paragraph (a) of this sec-
tion are authorized to question the 
owner or operator of an exporting car-
rier and the carrier’s agent(s), as well 
as the exporter and the exporter’s 
agent(s), concerning a particular ship-
ment exported or intended to be ex-
ported. 

(4) Prohibiting lading. Officials des-
ignated in paragraph (a) of this section 
are authorized to prevent the lading of 
items on an exporting carrier whenever 
those officials have reasonable cause to 
believe that the export or removal 
from the United States is contrary to 

the Export Administration Regula-
tions. 

(5) Inspection of exporting carrier. The 
U.S. Customs Service is authorized to 
inspect and search any exporting car-
rier at any time to determine whether 
items are intended to be, or are being, 
exported or removed from the United 
States contrary to the Export Adminis-
tration Regulations. Officials of the Of-
fice of Export Enforcement may con-
duct such inspections with the concur-
rence of the U.S. Customs Service. 

(6) Seizure and detention. Customs of-
ficers are authorized, under Title 22 of 
the United States Code, section 401, et 
seq., to seize and detain any items 
whenever an attempt is made to export 
such items in violation of the Export 
Administration Regulations, or when-
ever they know or have probable cause 
to believe that the items are intended 
to be, are being, or have been exported 
in violation of the EAR. In addition to 
the authority of Customs officers to 
seize and detain items, both Customs 
officials and officials of the Office of 
Export Enforcement are authorized to 
detain any shipment held for review of 
the AES record, or if there is no AES 
record, the bill of lading or other load-
ing document covering the items about 
to be exported, or for physical inspec-
tion of the items, whenever such action 
is deemed to be necessary to assure 
compliance with the EAR. 

(7) Preventing departure of carrier. The 
U.S. Customs Service is authorized 
under Title 22 of the U. S. Code, section 
401, et seq., to seize and detain, either 
before or after clearance, any vessel or 
vehicle or air carrier that has been or 
is being used in exporting or attempt-
ing to export any item intended to be, 
being, or having been exported in viola-
tion of the EAR. 

(8) Ordering the unloading. The U.S. 
Customs Service is authorized to un-
load, or to order the unloading of, 
items from any exporting carrier, 
whenever the U.S. Customs Service has 
reasonable cause to believe such items 
are intended to be, or are being, ex-
ported or removed from the United 
States contrary to the EAR. 

(9) Ordering the return of items. If, 
after notice that an inspection of a 
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shipment is to be made, a carrier de-
parts without affording the U.S. Cus-
toms Service, Office of Export Enforce-
ment, or BIS personnel an adequate op-
portunity to examine the shipment, 
the owner or operator of the exporting 
carrier and the exporting carrier’s 
agent(s) may be ordered to return 
items exported on such exporting car-
rier and make them available for in-
spection. 

(10) Designating time and place for 
clearance. The U.S. Customs Service is 
authorized to designate times and 
places at which U.S. exports may move 
by land transportation to countries 
contiguous to the United States. 

[61 FR 12852, Mar. 25, 1996, as amended at 62 
FR 25469, May 9, 1997; 68 FR 50474, Aug. 21, 
2003; 78 FR 13470, Feb. 28, 2013; 79 FR 4619, 
Jan. 29, 2014] 

§ 758.8 Return or unloading of cargo at 
direction of BIS, the Office of Ex-
port Enforcement or Customs Serv-
ice. 

(a) Exporting carrier. As used in this 
section, the term ‘‘exporting carrier’’ 
includes a connecting or on-forwarding 
carrier, as well as the owner, charterer, 
agent, master, or any other person in 
charge of the vessel, aircraft, or other 
kind of carrier, whether such person is 
located in the United States or in a for-
eign country. 

(b) ordering return or unloading of 
shipment. Where there are reasonable 
grounds to believe that a violation of 
the Export Administration Regulations 
has occurred, or will occur, with re-
spect to a particular export from the 
United States, BIS, the Office of Ex-
port Enforcement, or the U.S. Customs 
Service may order any person in pos-
session or control of such shipment, in-
cluding the exporting carrier, to return 
or unload the shipment. Such person 
must, as ordered, either: 

(1) Return the shipment to the 
United States or cause it to be re-
turned or; 

(2) Unload the shipment at a port of 
call and take steps to assure that it is 
placed in custody under bond or other 
guaranty not to enter the commerce of 
any foreign country without prior ap-
proval of BIS. For the purpose of this 
section, the furnishing of a copy of the 
order to any person included within the 

definition of exporting carrier will be 
sufficient notice of the order to the ex-
porting carrier. 

(c) Requirements regarding shipment to 
be unloaded. The provisions of § 758.5(b) 
and (c) of this part, relating to report-
ing, notification to BIS, and the prohi-
bition against unauthorized delivery or 
entry of the item into a foreign coun-
try, shall apply also when items are 
unloaded at a port of call, as provided 
in paragraph (b)(2) of this section. 

(d) Notification. Upon discovery by 
any person included within the term 
‘‘exporting carrier,’’ as defined in para-
graph (a) of this section, that a viola-
tion of the EAR has occurred or will 
occur with respect to a shipment on 
board, or otherwise in the possession or 
control of the carrier, such person 
must immediately notify both: 

(1) The Office of Export Enforcement 
at the following address: Room H–4520, 
U.S. Department of Commerce, 14th 
Street and Constitution Ave., N.W., 
Washington D.C. 20230, Telephone: (202) 
482 1208, Facsimile: (202) 482–0964; and 

(2) The person in actual possession or 
control of the shipment. 

§ 758.9 Other applicable laws and reg-
ulations. 

The provisions of this part 758 apply 
only to exports regulated by BIS. Noth-
ing contained in this part 758 shall re-
lieve any person from complying with 
any other law of the United States or 
rules and regulations issued there-
under, including those governing SEDs, 
AES records, and manifests, or any ap-
plicable rules and regulations of the 
Bureau of Customs and Border Protec-
tion or Bureau of Immigration and 
Customs Enforcement. 

[68 FR 50474, Aug. 21, 2003] 

PART 760—RESTRICTIVE TRADE 
PRACTICES OR BOYCOTTS 

Sec. 
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760.2 Prohibitions. 
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