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authorizing order; and shall be served 
by the moving party only in conjunc-
tion with a copy of the authorizing 
order. 

[74 FR 1828, Jan. 13, 2009] 

§ 3.37 Production of documents, elec-
tronically stored information, and 
any tangible things; access for in-
spection and other purposes. 

(a) Availability; procedures for use. 
Any party may serve on another party 
a request: to produce and permit the 
party making the request, or someone 
acting on the party’s behalf, to inspect 
and copy any designated documents or 
electronically stored information, as 
defined in § 3.34(b), or to inspect and 
copy, test, or sample any tangible 
things which are within the scope of 
§ 3.31(c)(1) and in the possession, cus-
tody, or control of the party upon 
whom the request is served; or to per-
mit entry upon designated land or 
other property in the possession or 
control of the party upon whom the 
order would be served for the purpose 
of inspection and measuring, sur-
veying, photographing, testing, or sam-
pling the property or any designated 
object or operation thereon, within the 
scope of § 3.31(c)(1). Each such request 
shall specify with reasonable particu-
larity the documents or things to be 
produced or inspected, or the property 
to be entered. Each such request shall 
also specify a reasonable time, place, 
and manner of making the production 
or inspection and performing the re-
lated acts. Each request may specify 
the form in which electronically stored 
information is to be produced, but the 
requested form of electronically stored 
information must not be overly bur-
densome or unnecessarily costly to the 
producing party. A party shall make 
documents available as they are kept 
in the usual course of business or shall 
organize and label them to correspond 
with the categories in the request. A 
person not a party to the action may 
be compelled to produce documents 
and things or to submit to an inspec-
tion as provided in § 3.34. Except as pro-
vided in § 3.31(h), requests under this 
section shall not be filed with the Of-
fice of the Secretary, the Administra-
tive Law Judge, or otherwise provided 
to the Commission. 

(b) Response; objections. No more than 
30 days after receiving the request, the 
response of the party upon whom the 
request is served shall state, with re-
spect to each item or category, that in-
spection and related activities will be 
permitted as requested, unless the re-
quest is objected to, in which event the 
reasons for the objection shall be stat-
ed. If objection is made to part of an 
item or category, the part shall be 
specified and inspection permitted of 
the remaining parts. The response may 
state an objection to a requested form 
for producing electronically stored in-
formation. If the responding party ob-
jects to a requested form - or if no form 
was specified in the request - the party 
must state the form it intends to use. 
The party submitting the request may 
move for an order under § 3.38(a) with 
respect to any objection to or other 
failure to respond to the request or any 
part thereof, or any failure to permit 
inspection as requested. 

(c) Production of documents or elec-
tronically stored information. Unless oth-
erwise stipulated or ordered by the Ad-
ministrative Law Judge, these proce-
dures apply to producing documents or 
electronically stored information: 

(i) A party must produce documents 
as they are kept in the usual course of 
business or must organize and label 
them to correspond to the categories in 
the request; 

(ii) If a request does not specify a 
form for producing electronically 
stored information, a party must 
produce it in a form in which it is ordi-
narily maintained or in a reasonably 
usable form; and 

(iii) A party need not produce the 
same electronically stored information 
in more than one form. 

[74 FR 1829, Jan. 13, 2009] 

§ 3.38 Motion for order compelling dis-
closure or discovery; sanctions. 

(a) Motion for order to compel. A party 
may apply by motion to the Adminis-
trative Law Judge for an order compel-
ling disclosure or discovery, including 
a determination of the sufficiency of 
the answers or objections with respect 
to the mandatory initial disclosures re-
quired by § 3.31(b), a request for admis-
sion under § 3.32, a deposition under 
§ 3.33, an interrogatory under § 3.35, or a 
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production of documents or things or 
access for inspection or other purposes 
under § 3.37. Any memorandum in sup-
port of such motion shall be no longer 
than 2,500 words. Any response to the 
motion by the opposing party must be 
filed within 5 days of receipt of service 
of the motion and shall be no longer 
than 2,500 words. These word count lim-
itations include headings, footnotes, 
and quotations, but do not include the 
cover, table of contents, table of cita-
tions or authorities, glossaries, state-
ments with respect to oral argument, 
any addendums containing statutes, 
rules or regulations, any certificates of 
counsel, proposed form of order, and 
any attachment required by § 3.45(e). 
The Administrative Law Judge shall 
rule on a motion to compel within 3 
business days of the date in which the 
response is due. Unless the Administra-
tive Law Judge determines that the ob-
jection is justified, the Administrative 
Law Judge shall order that an initial 
disclosure or an answer to any requests 
for admissions, documents, depositions, 
or interrogatories be served or disclo-
sure otherwise be made. 

(b) If a party or an officer or agent of 
a party fails to comply with any dis-
covery obligation imposed by these 
rules, upon motion by the aggrieved 
party, the Administrative Law Judge 
or the Commission, or both, may take 
such action in regard thereto as is just, 
including but not limited to the fol-
lowing: 

(1) Order that any answer be amended 
to comply with the request, subpoena, 
or order; 

(2) Order that the matter be admitted 
or that the admission, testimony, doc-
uments, or other evidence would have 
been adverse to the party; 

(3) Rule that for the purposes of the 
proceeding the matter or matters con-
cerning which the order or subpoena 
was issued be taken as established ad-
versely to the party; 

(4) Rule that the party may not in-
troduce into evidence or otherwise 
rely, in support of any claim or de-
fense, upon testimony by such party, 
officer, agent, expert, or fact witness, 
or the documents or other evidence, or 
upon any other improperly withheld or 
undisclosed materials, information, 
witnesses, or other discovery; 

(5) Rule that the party may not be 
heard to object to introduction and use 
of secondary evidence to show what the 
withheld admission, testimony, docu-
ments, or other evidence would have 
shown; 

(6) Rule that a pleading, or part of a 
pleading, or a motion or other submis-
sion by the party, concerning which 
the order or subpoena was issued, be 
stricken, or that a decision of the pro-
ceeding be rendered against the party, 
or both. 

(c) Any such action may be taken by 
written or oral order issued in the 
course of the proceeding or by inclu-
sion in an initial decision of the Ad-
ministrative Law Judge or an order or 
opinion of the Commission. It shall be 
the duty of parties to seek and Admin-
istrative Law Judges to grant such of 
the foregoing means of relief or other 
appropriate relief as may be sufficient 
to compensate for withheld testimony, 
documents, or other evidence. If in the 
Administrative Law Judge’s opinion 
such relief would not be sufficient, or 
in instances where a nonparty fails to 
comply with a subpoena or order, he or 
she shall certify to the Commission a 
request that court enforcement of the 
subpoena or order be sought. 

[74 FR 1829, Jan. 13, 2009] 

§ 3.38A Withholding requested mate-
rial. 

(a) Any person withholding material 
responsive to a subpoena issued pursu-
ant to § 3.34 or § 3.36, written interrog-
atories requested pursuant to § 3.35, a 
request for production or access pursu-
ant to § 3.37, or any other request for 
the production of materials under this 
part, shall assert a claim of privilege or 
any similar claim not later than the 
date set for production of the material. 
Such person shall, if so directed in the 
subpoena or other request for produc-
tion, submit, together with such claim, 
a schedule which describes the nature 
of the documents, communications, or 
tangible things not produced or dis-
closed - and does so in a manner that, 
without revealing information itself 
privileged or protected, will enable 
other parties to assess the claim. The 
schedule need not describe any mate-
rial outside the scope of the duty to 
search set forth in § 3.31(c)(2) except to 
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