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PART 1—GENERAL REGULATIONS 
UNDER THE COMMODITY EX-
CHANGE ACT 

DEFINITIONS 

Sec. 
1.1 [Reserved] 
1.2 Liability of principal for act of agent. 
1.3 Definitions. 
1.4 Use of electronic signatures. 
1.6 Anti-evasion. 
1.7 Books and records requirements for se-

curity-based swap agreements. 
1.8 Requests for interpretation of swaps, se-

curity-based swaps, and mixed swaps. 
1.9 Regulation of mixed swaps. 

MINIMUM FINANCIAL AND RELATED REPORTING 
REQUIREMENTS 

1.10 Financial reports of futures commis-
sion merchants and introducing brokers. 

1.11 Risk Management Program for futures 
commission merchants. 

1.12 Maintenance of minimum financial re-
quirements by futures commission mer-
chants and introducing brokers. 

1.13 [Reserved] 
1.14 Risk assessment recordkeeping require-

ments for futures commission mer-
chants. 

1.15 Risk assessment reporting require-
ments for futures commission mer-
chants. 

1.16 Qualifications and reports of account-
ants. 

1.17 Minimum financial requirements for 
futures commission merchants and intro-
ducing brokers. 

1.18 Records for and relating to financial re-
porting and monthly computation by fu-
tures commission merchants and intro-
ducing brokers. 

PROHIBITED TRADING IN COMMODITY OPTIONS 

1.19 Prohibited trading in certain ‘‘puts’’ 
and ‘‘calls’’. 

CUSTOMERS’ MONEY, SECURITIES, AND 
PROPERTY 

1.20 Customer funds to be segregated and 
separately accounted for. 

1.21 Care of money and equities accruing to 
customers. 

1.22 Use of customer funds restricted. 
1.23 Interest of futures commission mer-

chant in segregated funds; additions and 
withdrawals. 

1.24 Segregated funds; exclusions therefrom. 
1.25 Investment of customer funds. 
1.26 Deposit of instruments purchased with 

customer funds. 
1.27 Record of investments. 
1.28 Appraisal of instruments purchased 

with customer funds. 

1.29 Increment or interest resulting from 
investment of customer funds. 

1.30 Loans by futures commission mer-
chants; treatment of proceeds. 

RECORDKEEPING 

1.31 Books and records; keeping and inspec-
tion. 

1.32 Reporting of segregated account com-
putation and details regarding the hold-
ing of futures customer funds 

1.33 Monthly and confirmation statements. 
1.34 Monthly record, ‘‘point balance’’. 
1.35 Records of commodity interest and re-

lated cash or forward transactions. 
1.36 Record of securities and property re-

ceived from customers and option cus-
tomers. 

1.37 Customer’s or option customer’s name, 
address, and occupation recorded; record 
of guarantor or controller of account. 

1.38 Execution of transactions. 
1.39 Simultaneous buying and selling orders 

of different principals; execution of, for 
and between principals. 

MISCELLANEOUS 

1.40 Crop, market information letters, re-
ports; copies required. 

1.41–1.44 [Reserved] 
1.45 [Reserved] 
1.46 Application and closing out of offset-

ting long and short positions. 
1.47–1.48 [Reserved] 
1.49 Denomination of customer funds and 

location of depositories. 
1.50–1.51 [Reserved] 
1.52 Self-regulatory organization adoption 

and surveillance of minimum financial 
requirements. 

1.53 [Reserved] 
1.54 Contract market rules submitted to 

and approved or not disapproved by the 
Secretary of Agriculture. 

1.55 Public disclosures by futures commis-
sion merchants. 

1.56 Prohibition of guarantees against loss. 
1.57 Operations and activities of intro-

ducing brokers. 
1.58 Gross collection of exchange-set mar-

gins. 
1.59 Activities of self-regulatory organiza-

tion employees, governing board mem-
bers, committee members, and consult-
ants. 

1.60 Pending legal proceedings. 
1.61–1.62 [Reserved] 
1.63 Service on self-regulatory organization 

governing boards or committees by per-
sons with disciplinary histories. 

1.64 Composition of various self-regulatory 
organization governing boards and major 
disciplinary committees. 

1.65 Notice of bulk transfers and disclosure 
obligations to customers. 

1.66 No-action positions with respect to 
floor traders. 
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1.67 Notification of final disciplinary action 
involving financial harm to a customer. 

1.68 [Reserved] 
1.69 Voting by interested members of self- 

regulatory organization governing 
boards and various committees. 

1.70 Notification of State enforcement ac-
tions brought under the Commodity Ex-
change Act. 

1.71 Conflicts of interest policies and proce-
dures by futures commission merchants 
and introducing brokers. 

1.72 Restrictions on customer clearing ar-
rangements. 

1.73 Clearing futures commission merchant 
risk management. 

1.74 Futures commission merchant accept-
ance for clearing. 

1.75 Delegation of authority to the Director 
of the Division of Clearing and Risk to 
establish an alternative compliance 
schedule to comply with futures commis-
sion merchant acceptance for clearing. 

APPENDIX A TO PART 1 [RESERVED] 
APPENDIX B TO PART 1—FEES FOR CONTRACT 

MARKET RULE ENFORCEMENT REVIEWS 
AND FINANCIAL REVIEWS 

APPENDIX C TO PART 1 [RESERVED] 

AUTHORITY: 7 U.S.C. 1a, 2, 5, 6, 6a, 6b, 6c, 6d, 
6e, 6f, 6g, 6h, 6i, 6k, 6l, 6m, 6n, 6o, 6p, 6r, 6s, 
7, 7a–1, 7a–2, 7b, 7b–3, 8, 9, 10a, 12, 12a, 12c, 13a, 
13a–1, 16, 16a, 19, 21, 23, and 24 (2012). 

SOURCE: 41 FR 3194, Jan. 21, 1976, unless 
otherwise noted. 

DEFINITIONS 

§ 1.1 [Reserved] 

[66 FR 42269, Aug. 10, 2001] 

§ 1.2 Liability of principal for act of 
agent. 

The act, omission, or failure of any 
official, agent, or other person acting 
for any individual, association, part-
nership, corporation, or trust, within 
the scope of his employment or office, 
shall be deemed the act, omission, or 
failure of such individual, association, 
partnership, corporation, or trust as 
well as of such official, agent, or other 
person. 

§ 1.3 Definitions. 
Words used in the singular form in 

the rules and regulations in this chap-
ter shall be deemed to import the plu-
ral and vice versa, as the context may 
require. The following terms, as used in 
the Commodity Exchange Act, or in 
the rules and regulations in this chap-
ter, shall have the meanings hereby as-

signed to them, unless the context oth-
erwise requires: 

(a) Board of Trade. This term means 
an organized exchange or other trading 
facility. 

(b) Business day. This term means 
any day other than a Sunday or holi-
day. In all notices required by the Act 
or by the rules and regulations in this 
chapter to be given in terms of busi-
ness days the rule for computing time 
shall be to exclude the day on which 
notice is given and include the day on 
which shall take place the act of which 
notice is given. 

(c) Clearing member. This term means 
any person that has clearing privileges 
such that it can process, clear and set-
tle trades through a derivatives clear-
ing organization on behalf of itself or 
others. The derivatives clearing orga-
nization need not be organized as a 
membership organization. 

(d) Clearing organization or derivatives 
clearing organization. This term means 
a clearinghouse, clearing association, 
clearing corporation, or similar entity, 
facility, system, or organization that, 
with respect to an agreement, con-
tract, or transaction— 

(1) Enables each party to the agree-
ment, contract, or transaction to sub-
stitute, through novation or otherwise, 
the credit of the derivatives clearing 
organization for the credit of the par-
ties; 

(2) Arranges or provides, on a multi-
lateral basis, for the settlement or net-
ting of obligations resulting from such 
agreements, contracts, or transactions 
executed by participants in the deriva-
tives clearing organization; or 

(3) Otherwise provides clearing serv-
ices or arrangements that mutualize or 
transfer among participants in the de-
rivatives clearing organization the 
credit risk arising from such agree-
ments, contracts, or transactions exe-
cuted by the participants. 

(4) Exclusions. The terms clearing or-
ganization and derivatives clearing or-
ganization do not include an entity, fa-
cility, system, or organization solely 
because it arranges or provides for— 

(i) Settlement, netting, or novation 
of obligations resulting from agree-
ments, contracts or transactions, on a 
bilateral basis and without a central 
counterparty; 
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(ii) Settlement or netting of cash 
payments through an interbank pay-
ment system; or 

(iii) Settlement, netting, or novation 
of obligations resulting from a sale of a 
commodity in a transaction in the spot 
market for the commodity. 

(e) Commodity. This term means and 
includes wheat, cotton, rice, corn, oats, 
barley, rye, flaxseed, grain sorghums, 
millfeeds, butter, eggs, Irish potatoes, 
wool, wool tops, fats and oils (including 
lard, tallow, cottonseed oil, peanut oil, 
soybean oil, and all other fats and oils), 
cottonseed meal, cottonseed, peanuts, 
soybeans, soybean meal, livestock, 
livestock products, and frozen con-
centrated orange juice, and all other 
goods and articles, except onions (as 
provided by the first section of Pub. L. 
85–839) and motion picture box office 
receipts (or any index, measure, value 
or data related to such receipts), and 
all services, rights and interests (ex-
cept motion picture box office receipts, 
or any index, measure, value or data 
related to such receipts) in which con-
tracts for future delivery are presently 
or in the future dealt in. 

(f) Commodity Exchange Act; the Act. 
These terms mean the Commodity Ex-
change Act, as amended, 7 U.S.C. 1 et 
seq. 

(g) Institutional customer. This term 
has the same meaning as ‘‘eligible con-
tract participant’’ as defined in section 
1a(18) of the Act. 

(h) Contract market; designated con-
tract market. These terms mean a board 
of trade designated by the Commission 
as a contract market under the Act 
and in accordance with the provisions 
of part 38 of this chapter. 

(i) Contract of sale. This term includes 
sales, purchases, agreements of sale or 
purchase and agreements to sell or pur-
chase. 

(j) Controlled account. An account 
shall be deemed to be controlled by a 
person if such person by power of attor-
ney or otherwise actually directs trad-
ing for such account. 

(k) Customer. This term means any 
person who uses a futures commission 
merchant, introducing broker, com-
modity trading advisor, or commodity 
pool operator as an agent in connection 
with trading in any commodity inter-
est; Provided, however, an owner or 

holder of a proprietary account as de-
fined in paragraph (y) of this section 
shall not be deemed to be a customer 
within the meaning of section 4d of the 
Act, the regulations that implement 
sections 4d and 4f of the Act and § 1.35, 
and such an owner or holder of such a 
proprietary account shall otherwise be 
deemed to be a customer within the 
meaning of the Act and §§ 1.37 and 1.46 
and all other sections of these rules, 
regulations, and orders which do not 
implement sections 4d and 4f of the 
Act. 

(l) Delivery month. This term means 
the month of delivery specified in a 
contract of sale of any commodity for 
future delivery. 

(m) Eligible contract participant. This 
term has the meaning set forth in Sec-
tion 1a(18) of the Act, except that: 

(1) A major swap participant, as de-
fined in Section 1a(33) of the Act and 
paragraph (hhh) of this section, is an 
eligible contract participant; 

(2) A swap dealer, as defined in Sec-
tion 1a(49) of the Act and paragraph 
(ggg) of this section, is an eligible con-
tract participant; 

(3) A major security-based swap par-
ticipant, as defined in Section 3(a)(67) 
of the Securities Exchange Act of 1934 
and § 240.3a67–1 of this title, is an eligi-
ble contract participant; 

(4) A security-based swap dealer, as 
defined in Section 3(a)(71) of the Secu-
rities Exchange Act of 1934 and 
§ 240.3a71–1 of this title, is an eligible 
contract participant; 

(5)(i) A transaction-level commodity 
pool with one or more direct partici-
pants that is not an eligible contract 
participant is not itself an eligible con-
tract participant under either Section 
1a(18)(A)(iv) or Section 1a(18)(A)(v) of 
the Act for purposes of entering into 
transactions described in Sections 
2(c)(2)(B)(vi) and 2(c)(2)(C)(vii) of the 
Act; and 

(ii) In determining whether a com-
modity pool that is a direct participant 
in a transaction-level commodity pool 
is an eligible contract participant for 
purposes of paragraph (m)(5)(i) of this 
section, the participants in the com-
modity pool that is a direct participant 
in the transaction-level commodity 
pool shall not be considered unless the 
transaction-level commodity pool, any 
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commodity pool holding a direct or in-
direct interest in such transaction- 
level commodity pool, or any com-
modity pool in which such transaction- 
level commodity pool holds a direct or 
indirect interest, has been structured 
to evade subtitle A of Title VII of the 
Dodd-Frank Wall Street Reform and 
Consumer Protection Act by permit-
ting persons that are not eligible con-
tract participants to participate in 
agreements, contracts, or transactions 
described in Section 2(c)(2)(B)(i) or Sec-
tion 2(c)(2)(C)(i) of the Act; 

(6) A commodity pool that does not 
have total assets exceeding $5,000,000 or 
that is not operated by a person de-
scribed in subclause (A)(iv)(II) of Sec-
tion 1a(18) of the Act is not an eligible 
contract participant pursuant to clause 
(A)(v) of such Section; 

(7)(i) For purposes of a swap (but not 
a security-based swap, security-based 
swap agreement or mixed swap) used to 
hedge or mitigate commercial risk, an 
entity may, in determining its net 
worth for purposes of Section 
1a(18)(A)(v)(III) of the Act, include the 
net worth of any owner of such entity, 
provided that all the owners of such en-
tity are eligible contract participants; 

(ii)(A) For purposes of identifying the 
owners of an entity under paragraph 
(m)(7)(i) of this section, any person 
holding a direct ownership interest in 
such entity shall be considered to be an 
owner of such entity; provided, how-
ever, that any shell company shall be 
disregarded, and the owners of such 
shell company shall be considered to be 
the owners of any entity owned by such 
shell company; 

(B) For purposes of paragraph 
(m)(7)(ii)(A) of this section, the term 
shell company means any entity that 
limits its holdings to direct or indirect 
interests in entities that are relying on 
this paragraph (m)(7); and 

(C) In determining whether an owner 
of an entity is an eligible contract par-
ticipant for purposes of paragraph 
(m)(7)(i) of this section, an individual 
may be considered to be a proprietor-
ship eligible contract participant only 
if the individual— 

(1) Has an active role in operating a 
business other than an entity; 

(2) Directly owns all of the assets of 
the business; 

(3) Directly is responsible for all of 
the liabilities of the business; and 

(4) Acquires its interest in the entity 
seeking to qualify as an eligible con-
tract participant under paragraph 
(m)(7)(i) of this section in connection 
with the operation of the individual’s 
proprietorship or to manage the risk 
associated with an asset or liability 
owned or incurred or reasonably likely 
to be owned or incurred by the indi-
vidual in the operation of the individ-
ual’s proprietorship; and 

(iii) For purposes of paragraph 
(m)(7)(i) of this section, a swap is used 
to hedge or mitigate commercial risk if 
the swap complies with the conditions 
in paragraph (kkk) of this section; and 

(8) Notwithstanding Section 
1a(18)(A)(iv) of the Act and paragraph 
(m)(5) of this section, a commodity 
pool that enters into an agreement, 
contract, or transaction described in 
Section 2(c)(2)(B)(i) or Section 
2(c)(2)(C)(i)(I) of the Act is an eligible 
contract participant with respect to 
such agreement, contract, or trans-
action, regardless of whether each par-
ticipant in such commodity pool is an 
eligible contract participant, if all of 
the following conditions are satisfied: 

(i) The commodity pool is not formed 
for the purpose of evading regulation 
under Section 2(c)(2)(B) or Section 
2(c)(2)(C) of the Act or related Commis-
sion rules, regulations or orders; 

(ii) The commodity pool has total as-
sets exceeding $10,000,000; and 

(iii) The commodity pool is formed 
and operated by a registered com-
modity pool operator or by a com-
modity pool operator who is exempt 
from registration as such pursuant to 
§ 4.13(a)(3) of this chapter. 

(n) Floor broker. This term means any 
person: 

(1) Who, in or surrounding any pit, 
ring, post or other place provided by a 
contract market for the meeting of 
persons similarly engaged, shall pur-
chase or sell for any other person— 

(i) Any commodity for future deliv-
ery, security futures product, or swap; 
or 

(ii) Any commodity option author-
ized under section 4c of the Act; or 

(2) Who is registered with the Com-
mission as a floor broker. 
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(o) Future delivery. This term does 
not include any sale of a cash com-
modity for deferred shipment or deliv-
ery. 

(p) Futures commission merchant. This 
term means: 

(1) Any individual, association, part-
nership, corporation, or trust— 

(i) Who is engaged in soliciting or in 
accepting orders for the purchase or 
sale of any commodity for future deliv-
ery; a security futures product; a swap; 
any agreement, contract, or trans-
action described in section 2(c)(2)(C)(i) 
or section 2(c)(2)(D)(i) of the Act; a 
commodity option authorized under 
section 4c of the Act; a leverage trans-
action authorized under section 19 of 
the Act; or acting as a counterparty in 
any agreement, contract or transaction 
described in section 2(c)(2)(C)(i) or sec-
tion 2(c)(2)(D)(i) of the Act; and 

(ii) Who, in connection with any of 
these activities accepts any money, se-
curities, or property (or extends credit 
in lieu thereof) to margin, guarantee, 
or secure any trades or contracts that 
result or may result therefrom; and 

(2) Any person that is registered as a 
futures commission merchant. 

(q) Member. This term means: 
(1) An individual, association, part-

nership, corporation, or trust— 
(i) Owning or holding membership in, 

or admitted to membership representa-
tion on, a registered entity; or 

(ii) Having trading privileges on a 
registered entity. 

(2) A participant in an alternative 
trading system that is designated as a 
contract market pursuant to section 5f 
of the Act is deemed a member of the 
contract market for purposes of trans-
actions in security futures products 
through the contract market. 

(r) Net equity. (1) For futures and 
commodity option positions, this term 
means the credit balance which would 
be obtained by combining the margin 
balance of any person with the net 
profit or loss, if any, accruing on the 
open futures or commodity option posi-
tions of such person. 

(2) For swap positions other than 
commodity option positions, this term 
means the credit balance which would 
be obtained by combining the margin 
balance of any person with the net 

profit or loss, if any, accruing on the 
open swap positions of such person. 

(s) Net deficit. (1) For futures and 
commodity option positions, this term 
means the debit balance which would 
be obtained by combining the margin 
balance of any person with the net 
profit or loss, if any, accruing on the 
open futures or commodity option posi-
tions of such person. 

(2) For swap positions other than 
commodity option positions, this term 
means the debit balance which would 
be obtained by combining the margin 
balance of any person with the net 
profit or loss, if any, accruing on the 
open swap positions of such person. 

(t) Open contracts. This term means: 
(1) Positions in contracts of purchase 

or sale of any commodity made by or 
for any person on or subject to the 
rules of a board of trade for future de-
livery during a specified month or de-
livery period that have neither been 
fulfilled by delivery nor been offset by 
other contracts of purchase or sale in 
the same commodity and delivery 
month; 

(2) Positions in commodity option 
transactions that have not expired, 
been exercised, or offset; and 

(3) Positions in Cleared Swaps, as 
§ 22.1 of this chapter defines that term, 
that have not been fulfilled by deliv-
ery; not been offset; not expired; and 
not been terminated. 

(u) Person. This term includes indi-
viduals, associations, partnerships, cor-
porations, and trusts. 

(v) [Reserved] 
(w) Secretary of Agriculture. This term 

means the Secretary of Agriculture or 
any person to whom authority has 
heretofore lawfully been delegated or 
to whom authority may hereafter law-
fully be delegated to act in his stead. 

(x) Floor trader. This term means any 
person: 

(1) Who, in or surrounding any pit, 
ring, post or other place provided by a 
contract market for the meeting of 
persons similarly engaged, purchases, 
or sells solely for such person’s own ac-
count— 

(i) Any commodity for future deliv-
ery, security futures product, or swap; 
or 

(ii) Any commodity option author-
ized under section 4c of the Act; or 
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(2) Who is registered with the Com-
mission as a floor trader. 

(y) Proprietary account. This term 
means a commodity futures, com-
modity option, or swap trading account 
carried on the books and records of an 
individual, a partnership, corporation 
or other type of association: 

(1) For one of the following persons, 
or 

(2) Of which ten percent or more is 
owned by one of the following persons, 
or an aggregate of ten percent or more 
of which is owned by more than one of 
the following persons: 

(i) Such individual himself, or such 
partnership, corporation or association 
itself; 

(ii) In the case of a partnership, a 
general partner in such partnership; 

(iii) In the case of a limited partner-
ship, a limited or special partner in 
such partnership whose duties include: 

(A) The management of the partner-
ship business or any part thereof, 

(B) The handling of the trades of cus-
tomers or customer funds of such part-
nership, 

(C) The keeping of records pertaining 
to the trades of customers or customer 
funds of such partnership, or 

(D) The signing or co-signing of 
checks or drafts on behalf of such part-
nership; 

(iv) In the case of a corporation or as-
sociation, an officer, director or owner 
of ten percent or more of the capital 
stock, of such organization; 

(v) An employee of such individual, 
partnership, corporation or association 
whose duties include: 

(A) The management of the business 
of such individual, partnership, cor-
poration or association or any part 
thereof, 

(B) The handling of the trades of cus-
tomers or customer funds of such indi-
vidual, partnership, corporation or as-
sociation, 

(C) The keeping of records pertaining 
to the trades of customers or customer 
funds of such individual, partnership, 
corporation or association, or 

(D) The signing or co-signing of 
checks or drafts on behalf of such indi-
vidual, partnership, corporation or as-
sociation; 

(vi) A spouse or minor dependent liv-
ing in the same household of any of the 
foregoing persons; 

(vii) A business affiliate that directly 
or indirectly controls such individual, 
partnership, corporation or associa-
tion; or 

(viii) A business affiliate that, di-
rectly or indirectly is controlled by or 
is under common control with, such in-
dividual, partnership, corporation or 
association. Provided, however, That an 
account owned by any shareholder or 
member of a cooperative association of 
producers, within the meaning of sec-
tion 6a of the Act, which association is 
registered as a futures commission 
merchant and carries such account on 
its records, shall be deemed to be an 
account of a customer and not a propri-
etary account of such association, un-
less the shareholder or member is an 
officer, director or manager of the as-
sociation. 

(z) Bona fide hedging transactions and 
positions for excluded commodities—(1) 
General definition. Bona fide hedging 
transactions and positions shall mean 
any agreement, contract or transaction 
in an excluded commodity on a des-
ignated contract market or swap exe-
cution facility that is a trading facil-
ity, where such transactions or posi-
tions normally represent a substitute 
for transactions to be made or posi-
tions to be taken at a later time in a 
physical marketing channel, and where 
they are economically appropriate to 
the reduction of risks in the conduct 
and management of a commercial en-
terprise, and where they arise from: 

(i) The potential change in the value 
of assets which a person owns, pro-
duces, manufactures, processes, or mer-
chandises or anticipates owning, pro-
ducing, manufacturing, processing, or 
merchandising, 

(ii) The potential change in the value 
of liabilities which a person owns or 
anticipates incurring, or 

(iii) The potential change in the 
value of services which a person pro-
vides, purchases, or anticipates pro-
viding or purchasing. 

(iv) Notwithstanding the foregoing, 
no transactions or positions shall be 
classified as bona fide hedging unless 
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their purpose is to offset price risks in-
cidental to commercial cash or spot op-
erations and such positions are estab-
lished and liquidated in an orderly 
manner in accordance with sound com-
mercial practices and, for transactions 
or positions on contract markets sub-
ject to trading and position limits in 
effect pursuant to section 4a of the 
Act, unless the provisions of para-
graphs (z)(2) and (3) of this section have 
been satisfied. 

(2) Enumerated hedging transactions. 
The definitions of bona fide hedging 
transactions and positions in para-
graph (z)(1) of this section includes, but 
is not limited to, the following specific 
transactions and positions: 

(i) Sales of any agreement, contract, 
or transaction in an excluded com-
modity on a designated contract mar-
ket or swap execution facility that is a 
trading facility which do not exceed in 
quantity: 

(A) Ownership or fixed-price purchase 
of the same cash commodity by the 
same person; and 

(B) Twelve months’ unsold antici-
pated production of the same com-
modity by the same person provided 
that no such position is maintained in 
any agreement, contract or transaction 
during the five last trading days. 

(ii) Purchases of any agreement, con-
tract or transaction in an excluded 
commodity on a designated contract 
market or swap execution facility that 
is a trading facility which do not ex-
ceed in quantity: 

(A) The fixed-price sale of the same 
cash commodity by the same person; 

(B) The quantity equivalent of fixed- 
price sales of the cash products and by- 
products of such commodity by the 
same person; and 

(C) Twelve months’ unfilled antici-
pated requirements of the same cash 
commodity for processing, manufac-
turing, or feeding by the same person, 
provided that such transactions and 
positions in the five last trading days 
of any agreement, contract or trans-
action do not exceed the person’s un-
filled anticipated requirements of the 
same cash commodity for that month 
and for the next succeeding month. 

(iii) Offsetting sales and purchases in 
any agreement, contract or transaction 
in an excluded commodity on a des-

ignated contract market or swap exe-
cution facility that is a trading facility 
which do not exceed in quantity that 
amount of the same cash commodity 
which has been bought and sold by the 
same person at unfixed prices basis dif-
ferent delivery months of the contract 
market, provided that no such position 
is maintained in any agreement, con-
tract or transaction during the five 
last trading days. 

(iv) Purchases or sales by an agent 
who does not own or has not contracted 
to sell or purchase the offsetting cash 
commodity at a fixed price, provided 
that the agent is responsible for the 
merchandising of the cash position 
that is being offset, and the agent has 
a contractual arrangement with the 
person who owns the commodity or has 
the cash market commitment being 
offset. 

(v) Sales and purchases described in 
paragraphs (z)(2)(i) through (iv) of this 
section may also be offset other than 
by the same quantity of the same cash 
commodity, provided that the fluctua-
tions in value of the position for in any 
agreement, contract or transaction are 
substantially related to the fluctua-
tions in value of the actual or antici-
pated cash position, and provided that 
the positions in any agreement, con-
tract or transaction shall not be main-
tained during the five last trading 
days. 

(3) Non-Enumerated cases. A des-
ignated contract market or swap exe-
cution facility that is a trading facility 
may recognize, consistent with the 
purposes of this section, transactions 
and positions other than those enumer-
ated in paragraph (2) of this section as 
bona fide hedging. Prior to recognizing 
such non-enumerated transactions and 
positions, the designated contract mar-
ket or swap execution facility that is a 
trading facility shall submit such rules 
for Commission review under section 5c 
of the Act and part 40 of this chapter. 

(aa) Associated person. This term 
means any natural person who is asso-
ciated in any of the following capac-
ities with: 

(1) A futures commission merchant 
as a partner, officer, or employee (or 
any natural person occupying a similar 
status or performing similar func-
tions), in any capacity which involves 
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(i) The solicitation or acceptance of 
customers’ orders (other than in a cler-
ical capacity) or (ii) the supervision of 
any person or persons so engaged; 

(2) An introducing broker as a part-
ner, officer, employee, or agent (or any 
natural person occupying a similar sta-
tus or performing similar functions), in 
any capacity which involves (i) The so-
licitation or acceptance of customers’ 
orders (other than in a clerical capac-
ity) or (ii) the supervision of any per-
son or persons so engaged; 

(3) A commodity pool operator as a 
partner, officer, employee, consultant, 
or agent (or any natural person occu-
pying a similar status or performing 
similar functions), in any capacity 
which involves (i) the solicitation of 
funds, securities, or property for a par-
ticipation in a commodity pool or (ii) 
the supervision of any person or per-
sons so engaged; or 

(4) A commodity trading advisor as a 
partner, officer, employee, consultant, 
or agent (or any natural person occu-
pying a similar status or performing 
similar functions), in any capacity 
which involves: (i) The solicitation of a 
client’s or prospective client’s discre-
tionary account, or (ii) the supervision 
of any person or persons so engaged; 
and 

(5) A leverage transaction merchant 
as a partner, officer, employee, con-
sultant, or agent (or any natural per-
son occupying a similar status or per-
forming similar functions), in any ca-
pacity which involves: 

(i) The solicitation or acceptance of 
leverage customers’ orders (other than 
in a clerical capacity) for leverage 
transactions as defined in § 31.4(x) of 
this chapter, or 

(ii) The supervision of any person or 
persons so engaged. 

(6) A swap dealer or major swap par-
ticipant as a partner, officer, em-
ployee, agent (or any natural person 
occupying a similar status or per-
forming similar functions), in any ca-
pacity that involves: 

(i) The solicitation or acceptance of 
swaps (other than in a clerical or min-
isterial capacity); or 

(ii) The supervision of any person or 
persons so engaged. 

(bb)(1) Commodity trading advisor. 
This term means any person who, for 

compensation or profit, engages in the 
business of advising others, either di-
rectly or through publications, 
writings or electronic media, as to the 
value of or the advisability of trading 
in any contract of sale of a commodity 
for future delivery, security futures 
product, or swap; any agreement, con-
tract or transaction described in sec-
tion 2(c)(2)(C)(i) or section 2(c)(2)(D)(i) 
of the Act; any commodity option au-
thorized under section 4c of the Act; 
any leverage transaction authorized 
under section 19 of the Act; any person 
registered with the Commission as a 
commodity trading advisor; or any per-
son, who, for compensation or profit, 
and as part of a regular business, issues 
or promulgates analyses or reports 
concerning any of the foregoing. The 
term does not include: 

(i) Any bank or trust company or any 
person acting as an employee thereof; 

(ii) Any news reporter, news col-
umnist, or news editor of the print or 
electronic media or any lawyer, ac-
countant, or teacher; 

(iii) Any floor broker or futures com-
mission merchant; 

(iv) The publisher or producer of any 
print or electronic data of general and 
regular dissemination, including its 
employees; 

(v) The named fiduciary, or trustee, 
of any defined benefit plan which is 
subject to the provisions of the Em-
ployee Retirement Income Security 
Act of 1974, or any fiduciary whose sole 
business is to advise that plan; 

(vi) Any contract market; and 
(vii) Such other persons not within 

the intent of this definition as the 
Commission may specify by rule, regu-
lation or order: Provided, That the fur-
nishing of such services by the fore-
going persons is solely incidental to 
the conduct of their business or profes-
sion: 

Provided further, That the Commis-
sion, by rule or regulation, may in-
clude within this definition, any person 
advising as to the value of commod-
ities or issuing reports or analyses con-
cerning commodities, if the Commis-
sion determines that such rule or regu-
lation will effectuate the purposes of 
this provision. 
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(2) Client. This term, as it relates to 
a commodity trading advisor, means 
any person: 

(i) To whom a commodity trading ad-
visor provides advice, for compensation 
or profit, either directly or through 
publications, writings, or electronic 
media, as to the value of, or the advis-
ability of trading in, any contract of 
sale of a commodity for future deliv-
ery, security futures product or swap; 
any agreement, contract or transaction 
described in section 2(c)(2)(C)(i) or sec-
tion 2(c)(2)(D)(i) of the Act; any com-
modity option authorized under section 
4c of the Act; any leverage transaction 
authorized under section 19 of the Act; 
or 

(ii) To whom, for compensation or 
profit, and as part of a regular busi-
ness, the commodity trading advisor 
issues or promulgates analyses or re-
ports concerning any of the activities 
referred to in paragraph (bb)(2)(i) of 
this section. The term ‘‘client’’ in-
cludes, without limitation, any sub-
scriber of a commodity trading advisor. 

(cc) Commodity pool operator. This 
term means any person engaged in a 
business which is of the nature of a 
commodity pool, investment trust, 
syndicate, or similar form of enter-
prise, and who, in connection there-
with, solicits, accepts, or receives from 
others, funds, securities, or property, 
either directly or through capital con-
tributions, the sale of stock or other 
forms of securities, or otherwise, for 
the purpose of trading in commodity 
interests, including any commodity for 
future delivery, security futures prod-
uct, or swap; any agreement, contract 
or transaction described in section 
2(c)(2)(C)(i) or section 2(c)(2)(D)(i) of 
the Act; any commodity option author-
ized under section 4c of the Act; any le-
verage transaction authorized under 
section 19 of the Act; or any person 
who is registered with the Commission 
as a commodity pool operator, but does 
not include such persons not within the 
intent of this definition as the Com-
mission may specify by rule or regula-
tion or by order. 

(dd) Commission. This term means the 
Commodity Futures Trading Commis-
sion. 

(ee) Self-regulatory organization. This 
term means a contract market (as de-

fined in § 1.3(h)), a swap execution facil-
ity (as defined in § 1.3(rrrr)), or a reg-
istered futures association under sec-
tion 17 of the Act. 

(ff) Designated self-regulatory organiza-
tion. This term means: 

(1) Self-regulatory organization of 
which a futures commission merchant, 
an introducing broker, a leverage 
transaction merchant, a retail foreign 
exchange dealer, a swap dealer, or a 
major swap participant is a member; or 

(2) If a Commission registrant other 
than a leverage transaction merchant 
is a member of more than one self-reg-
ulatory organization and such reg-
istrant is the subject of an approved 
plan under § 1.52, then a self-regulatory 
organization delegated the responsi-
bility by such a plan for monitoring 
and auditing such registrant for com-
pliance with the minimum financial 
and related reporting requirements of 
the self-regulatory organizations of 
which the registrant is a member, and 
for receiving the financial reports ne-
cessitated by such minimum financial 
and related reporting requirements 
from such registrant; or 

(3) If a leverage transaction mer-
chant is a member of more than one 
self-regulatory organization and such 
leverage transaction merchant is the 
subject of an approved plan under 
§ 31.28 of this chapter, then a self-regu-
latory organization delegated the re-
sponsibility by such a plan for moni-
toring and auditing such leverage 
transaction merchant for compliance 
with the minimum financial, cover, 
segregation and sales practice, and re-
lated reporting requirements of the 
self-regulatory organizations of which 
the leverage transaction merchant is a 
member, and for receiving the reports 
necessitated by such minimum finan-
cial, cover, segregation and sales prac-
tice, and related reporting require-
ments from such leverage transaction 
merchant. 

(gg) Customer funds. This term means, 
collectively, Cleared Swaps Customer 
Collateral and futures customer funds. 

(hh) Commodity option transaction; 
commodity option. These terms each 
mean any transaction or agreement in 
interstate commerce which is or is held 
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out to be of the character of, or is com-
monly known to the trade as, an ‘‘op-
tion,’’ ‘‘privilege,’’ ‘‘indemnity,’’ ‘‘bid,’’ 
‘‘offer,’’ ‘‘call,’’ ‘‘put.’’ ‘‘advance guar-
anty,’’ or ‘‘decline guaranty,’’ and 
which is subject to regulation under 
the Act and these regulations. 

(ii) Premium. This term means the 
amount agreed upon between the pur-
chaser and seller, or their agents, for 
the purchase or sale of a commodity 
option. 

(jj) [Reserved] 
(kk) Strike price. This term means the 

price, per unit, at which a person may 
purchase or sell the commodity, swap, 
or contract of sale of a commodity for 
future delivery that is the subject of a 
commodity option: Provided, That for 
purposes of § 1.17, the term strike price 
means the total price at which a person 
may purchase or sell the commodity, 
swap, or contract of sale of a com-
modity for future delivery that is the 
subject of a commodity option (i.e., 
price per unit times the number of 
units). 

(ll) [Reserved] 
(mm) Introducing broker. This term 

means: 
(1) Any person who, for compensation 

or profit, whether direct or indirect: 
(i) Is engaged in soliciting or in ac-

cepting orders (other than in a clerical 
capacity) for the purchase or sale of 
any commodity for future delivery, se-
curity futures product, or swap; any 
agreement, contract or transaction de-
scribed in section 2(c)(2)(C)(i) or sec-
tion 2(c)(2)(D)(i) of the Act; any com-
modity option transaction authorized 
under section 4c; or any leverage trans-
action authorized under section 19; or 
who is registered with the Commission 
as an introducing broker; and 

(ii) Does not accept any money, secu-
rities, or property (or extend credit in 
lieu thereof) to margin, guarantee, or 
secure any trades or contracts that re-
sult or may result therefrom. 

(2) The term introducing broker shall 
not include: 

(i) Any futures commission mer-
chant, floor broker, associated person, 
or associated person of a swap dealer or 
major swap participant acting in its 
capacity as such, regardless of whether 
that futures commission merchant, 
floor broker, or associated person is 

registered or exempt from registration 
in such capacity; 

(ii) Any commodity trading advisor, 
which, acting in its capacity as a com-
modity trading advisor, is not com-
pensated on a per-trade basis or which 
solely manages discretionary accounts 
pursuant to a power of attorney, re-
gardless of whether that commodity 
trading advisor is registered or exempt 
from registration in such capacity; and 

(iii) Any commodity pool operator 
which, acting in its capacity as a com-
modity pool operator, solely operates 
commodity pools, regardless of wheth-
er that commodity pool operator is 
registered or exempt from registration 
in such capacity. 

(nn) Guarantee agreement. This term 
means an agreement of guarantee in 
the form set forth in part B or C of 
Form 1–FR, executed by a registered 
futures commission merchant or retail 
foreign exchange dealer, as appro-
priate, and by an introducing broker or 
applicant for registration as an intro-
ducing broker on behalf of an intro-
ducing broker or applicant for registra-
tion as an introducing broker in satis-
faction of the alternative adjusted net 
capital requirement set forth in 
§ 1.17(a)(1)(iii). 

(oo) Leverage transaction merchant. 
This term means and includes any indi-
vidual, association, partnership, cor-
poration, trust or other person that is 
engaged in the business of offering to 
enter into, entering into or confirming 
the execution of leverage contracts, or 
soliciting or accepting orders for lever-
age contracts, and who accepts lever-
age customer funds (or extends credit 
in lieu thereof) in connection there-
with. 

(pp) Leverage customer funds. This 
term means all money, securities and 
property received, directly or indi-
rectly by a leverage transaction mer-
chant from, for, or on behalf of lever-
age customers to margin, guarantee or 
secure leverage contracts and all 
money, securities and property accru-
ing to such customers as the result of 
such contracts, or the customers’ le-
verage equity. In the case of a long le-
verage transaction, profit or loss ac-
cruing to a leverage customer is the 
difference between the leverage trans-
action merchant’s current bid price for 
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the leverage contract and the ask price 
of the leverage contract when entered 
into. In the case of a short leverage 
transaction, profit or loss accruing to a 
leverage customer is the difference be-
tween the bid price of the leverage con-
tract when entered into and the lever-
age transaction merchant’s current ask 
price for the leverage contract. 

(qq) Leverage contract. Shall have the 
same meaning as that set forth in 
§ 31.4(w) of this chapter. 

(rr) Foreign futures or foreign options 
secured amount. This term means all 
money, securities and property re-
ceived by a futures commission mer-
chant from, for, or on behalf of 30.7 cus-
tomers as defined in § 30.1 of this chap-
ter: 

(1) To margin, guarantee, or secure 
foreign futures contracts and all 
money accruing to such 30.7 customers 
as the result of such contracts; 

(2) In connection with foreign options 
transactions representing premiums 
payable or premiums received, or to 
guarantee or secure performance on 
such transactions; and 

(3) All money accruing to such 30.7 
customers as the result of trading in 
foreign futures contracts or foreign op-
tions. 

(ss) Foreign board of trade. This term 
means any board of trade, exchange or 
market located outside the United 
States, its territories or possessions, 
whether incorporated or unincor-
porated. 

(tt) Electronic signature. This term 
means an electronic sounds, symbol, or 
process attached to or logically associ-
ated with a record and executed or 
adopted by a person with the intent to 
sign the record. 

(uu) [Reserved] 
(vv) Futures account. This term 

means an account that is maintained 
in accordance with the segregation re-
quirements of sections 4d(a) and 4d(b) 
of the Act and the rules thereunder. 

(ww) Securities account. This term 
means an account that is maintained 
in accordance with the requirements of 
section 15(c)(3) of the Securities Ex-
change Act of 1934 and Rule 15c3–3 
thereunder. 

(xx) Foreign broker. This term means 
any person located outside the United 
States, its territories or possessions 

who is engaged in soliciting or in ac-
cepting orders only from persons lo-
cated outside the United States, its 
territories or possessions for the pur-
chase or sale of any commodity inter-
est transaction on or subject to the 
rules of any designated contract mar-
ket or swap execution facility and 
that, in or in connection with such so-
licitation or acceptance of orders, ac-
cepts any money, securities or prop-
erty (or extends credit in lieu thereof) 
to margin, guarantee, or secure any 
trades or contracts that result or may 
result therefrom. 

(yy) Commodity interest. This term 
means: 

(1) Any contract for the purchase or 
sale of a commodity for future deliv-
ery; 

(2) Any contract, agreement or trans-
action subject to a Commission regula-
tion under section 4c or 19 of the Act; 

(3) Any contract, agreement or trans-
action subject to Commission jurisdic-
tion under section 2(c)(2) of the Act; 
and 

(4) Any swap as defined in the Act, by 
the Commission, or jointly by the Com-
mission and the Securities and Ex-
change Commission. 

(zz) Agricultural commodity. This term 
means: 

(1) The following commodities spe-
cifically enumerated in the definition 
of a ‘‘commodity’’ found in section 1a 
of the Act: Wheat, cotton, rice, corn, 
oats, barley, rye, flaxseed, grain sor-
ghums, mill feeds, butter, eggs, 
Solanum tuberosum (Irish potatoes), 
wool, wool tops, fats and oils (including 
lard, tallow, cottonseed oil, peanut oil, 
soybean oil and all other fats and oils), 
cottonseed meal, cottonseed, peanuts, 
soybeans, soybean meal, livestock, 
livestock products, and frozen con-
centrated orange juice, but not onions; 

(2) All other commodities that are, or 
once were, or are derived from, living 
organisms, including plant, animal and 
aquatic life, which are generally fun-
gible, within their respective classes, 
and are used primarily for human food, 
shelter, animal feed or natural fiber; 

(3) Tobacco, products of horticulture, 
and such other commodities used or 
consumed by animals or humans as the 
Commission may by rule, regulation or 
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order designate after notice and oppor-
tunity for hearing; and 

(4) Commodity-based indexes based 
wholly or principally on underlying ag-
ricultural commodities. 

(aaa) Clearing initial margin. This 
term means initial margin posted by a 
clearing member with a derivatives 
clearing organization. 

(bbb) Customer initial margin. This 
term means initial margin posted by a 
customer with a futures commission 
merchant, or by a non-clearing member 
futures commission merchant with a 
clearing member. 

(ccc) Initial margin. This term means 
money, securities, or property posted 
by a party to a futures, option, or swap 
as performance bond to cover potential 
future exposures arising from changes 
in the market value of the position. 

(ddd) Margin call. This term means a 
request from a futures commission 
merchant to a customer to post cus-
tomer initial margin; or a request by a 
derivatives clearing organization to a 
clearing member to post clearing ini-
tial margin or variation margin. 

(eee) Spread margin. This term means 
reduced initial margin that takes into 
account correlations between certain 
related positions held in a single ac-
count. 

(fff) Variation margin. This term 
means a payment made by a party to a 
futures, option, or swap to cover the 
current exposure arising from changes 
in the market value of the position 
since the trade was executed or the 
previous time the position was marked 
to market. 

(ggg) Swap Dealer—(1) In general.The 
term swap dealer means any person 
who: 

(i) Holds itself out as a dealer in 
swaps; 

(ii) Makes a market in swaps; 
(iii) Regularly enters into swaps with 

counterparties as an ordinary course of 
business for its own account; or 

(iv) Engages in any activity causing 
it to be commonly known in the trade 
as a dealer or market maker in swaps. 

(2) Exception. The term swap dealer 
does not include a person that enters 
into swaps for such person’s own ac-
count, either individually or in a fidu-
ciary capacity, but not as a part of reg-
ular business. 

(3) Scope of designation. A person who 
is a swap dealer shall be deemed to be 
a swap dealer with respect to each 
swap it enters into, regardless of the 
category of the swap or the person’s ac-
tivities in connection with the swap. 
However, if a person makes an applica-
tion to limit its designation as a swap 
dealer to specified categories of swaps 
or specified activities of the person in 
connection with swaps, the Commis-
sion shall determine whether the per-
son’s designation as a swap dealer shall 
be so limited. If the Commission grants 
such limited designation, such limited 
designation swap dealer shall be 
deemed to be a swap dealer with re-
spect to each swap it enters into in the 
swap category or categories for which 
it is so designated, regardless of the 
person’s activities in connection with 
such category or categories of swaps. A 
person may make such application to 
limit the categories of swaps or activi-
ties of the person that are subject to 
its swap dealer designation at the same 
time as, or after, the person’s initial 
registration as a swap dealer. 

(4) De minimis exception—(i)(A) In gen-
eral. Except as provided in paragraph 
(ggg)(4)(vi) of this section, a person 
that is not currently registered as a 
swap dealer shall be deemed not to be 
a swap dealer as a result of its swap 
dealing activity involving counterpar-
ties, so long as the swap positions con-
nected with those dealing activities 
into which the person—or any other 
entity controlling, controlled by or 
under common control with the per-
son—enters over the course of the im-
mediately preceding 12 months (or fol-
lowing the effective date of final rules 
implementing Section 1a(47) of the Act, 
7 U.S.C. 1a(47), if that period is less 
than 12 months) have an aggregate 
gross notional amount of no more than 
$3 billion, subject to a phase in level of 
an aggregate gross notional amount of 
no more than $8 billion applied in ac-
cordance with paragraph (ggg)(4)(ii) of 
this section, and an aggregate gross no-
tional amount of no more than $25 mil-
lion with regard to swaps in which the 
counterparty is a ‘‘special entity’’ (as 
that term is defined in Section 
4s(h)(2)(C) of the Act, 7 U.S.C. 
6s(h)(2)(C), and § 23.401(c) of this chap-
ter), except as provided in paragraph 
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(ggg)(4)(i)(B) of this section. For pur-
poses of this paragraph, if the stated 
notional amount of a swap is leveraged 
or enhanced by the structure of the 
swap, the calculation shall be based on 
the effective notional amount of the 
swap rather than on the stated no-
tional amount. 

(B) Utility Special Entities. (1) Solely 
for purposes of determining whether a 
person’s swap dealing activity has ex-
ceeded the $25 million aggregate gross 
notional amount threshold set forth in 
paragraph (ggg)(4)(i)(A) of this section 
for swaps in which the counterparty is 
a special entity, a person may exclude 
‘‘utility operations-related swaps’’ in 
which the counterparty is a ‘‘utility 
special entity.’’ 

(2) For purposes of this paragraph 
(4)(i)(B), a ‘‘utility special entity’’ is a 
special entity, as that term is defined 
in Section 4s(h)(2)(C) of the Act, 7 
U.S.C. 6s(h)(2)(C), and § 23.401(c) of this 
chapter, that: 

(i) Owns or operates electric or nat-
ural gas facilities, electric or natural 
gas operations or anticipated electric 
or natural gas facilities or operations; 

(ii) Supplies natural gas or electric 
energy to other utility special entities; 

(iii) Has public service obligations or 
anticipated public service obligations 
under Federal, State or local law or 
regulation to deliver electric energy or 
natural gas service to utility cus-
tomers; or 

(iv) Is a Federal power marketing 
agency as defined in Section 3 of the 
Federal Power Act, 16 U.S.C. 796(19). 

(3) For purposes of this paragraph 
(ggg)(4)(i)(B), a ‘‘utility operations-re-
lated swap’’ is a swap that meets the 
following conditions: 

(i) A party to the swap is a utility 
special entity; 

(ii) A utility special entity is using 
the swap to hedge or mitigate commer-
cial risk as defined in § 50.50(c) of this 
chapter; 

(iii) The swap is related to an exempt 
commodity, as that term is defined in 
Section 1a(20) of the Act, 7 U.S.C. 
1a(20), or to an agricultural commodity 
insofar as such agricultural commodity 
is used for fuel for generation of elec-
tricity or is otherwise used in the nor-
mal operations of the utility special 
entity; and 

(iv) The swap is an electric energy or 
natural gas swap, or the swap is associ-
ated with: The generation, production, 
purchase or sale of natural gas or elec-
tric energy, the supply of natural gas 
or electric energy to a utility special 
entity, or the delivery of natural gas or 
electric energy service to customers of 
a utility special entity; fuel supply for 
the facilities or operations of a utility 
special entity; compliance with an 
electric system reliability obligation; 
or compliance with an energy, energy 
efficiency, conservation, or renewable 
energy or environmental statute, regu-
lation, or government order applicable 
to a utility special entity. 

(4) A person seeking to rely on the 
exclusion in paragraph (ggg)(4)(i)(B)(1) 
of this section may rely on the written 
representations of the utility special 
entity that it is a utility special entity 
and that the swap is a utility oper-
ations-related swap, as such terms are 
defined in paragraphs (ggg)(4)(i)(B)(2) 
and (3) of this section, respectively, un-
less it has information that would 
cause a reasonable person to question 
the accuracy of the representation. The 
person must keep such representation 
in accordance with § 1.31. 

(ii) Phase-in procedure and staff re-
port—(A) Phase-in period. For purposes 
of paragraph (ggg)(4)(i) of this section, 
except as provided in paragraph 
(ggg)(4)(vi) of this section, a person 
that engages in swap dealing activity 
that does not exceed the phase-in level 
set forth in paragraph (ggg)(4)(i) shall 
be deemed not to be a swap dealer as a 
result of its swap dealing activity until 
the ‘‘phase-in termination date’’ estab-
lished as provided in paragraph 
(ggg)(4)(ii)(C) or (D) of this section. The 
Commission shall announce the phase- 
in termination date on the Commission 
Web site and publish such date in the 
FEDERAL REGISTER. 

(B) Staff report. No later than 30 
months following the date that a swap 
data repository first receives swap data 
in accordance with part 45 of this chap-
ter, the staff of the Commission shall 
complete and publish for public com-
ment a report on topics relating to the 
definition of the term ‘‘swap dealer’’ 

VerDate Sep<11>2014 09:54 May 23, 2016 Jkt 238057 PO 00000 Frm 00027 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



18 

17 CFR Ch. I (4–1–16 Edition) § 1.3 

and the de minimis threshold. The re-
port should address the following top-
ics, as appropriate, based on the avail-
ability of data and information: the po-
tential impact of modifying the de 
minimis threshold, and whether the de 
minimis threshold should be increased 
or decreased; the factors that are use-
ful for identifying swap dealing activ-
ity, including the application of the 
dealer-trader distinction for that pur-
pose, and the potential use of objective 
tests or safe harbors as part of the 
analysis; the impact of provisions in 
paragraphs (ggg)(5) and (6) of this sec-
tion excluding certain swaps from the 
dealer analysis, and potential alter-
native approaches for such exclusions; 
and any other analysis of swap data 
and information relating to swaps that 
the Commission or staff deem relevant 
to this rule. 

(C) Nine months after publication of 
the report required by paragraph 
(ggg)(4)(ii)(B) of this section, and after 
giving due consideration to that report 
and any associated public comment, 
the Commission may either: 

(1) Terminate the phase-in period set 
forth in paragraph (ggg)(4)(ii)(A) of this 
section, in which case the phase-in ter-
mination date shall be established by 
the Commission by order published in 
the FEDERAL REGISTER; or 

(2) Determine that it is necessary or 
appropriate in the public interest to 
propose through rulemaking an alter-
native to the $3 billion amount set 
forth in paragraph (ggg)(4)(i) of this 
section that would constitute a de mini-
mis quantity of swap dealing in connec-
tion with transactions with or on be-
half of customers within the meaning 
of section 1(a)(47)(D) of the Act, 7 
U.S.C. 1(a)(47)(D), in which case the 
Commission shall by order published in 
the FEDERAL REGISTER provide notice 
of such determination, which order 
shall also establish the phase-in termi-
nation date. 

(D) If the phase-in termination date 
has not been previously established 
pursuant to paragraph (ggg)(4)(ii)(C) of 
this section, then in any event the 
phase-in termination date shall occur 
five years after the date that a swap 
data repository first receives swap data 
in accordance with part 45 of this chap-
ter. 

(iii) Registration period for persons that 
can no longer take advantage of the ex-
ception. A person that has not reg-
istered as a swap dealer by virtue of 
satisfying the requirements of this 
paragraph (ggg)(4), but that no longer 
can take advantage of that de minimis 
exception, will be deemed not to be a 
swap dealer until the earlier of the 
date on which it submits a complete 
application for registration pursuant 
to Section 4s(b) of the Act, 7 U.S.C. 
6s(b), or two months after the end of 
the month in which that person be-
comes no longer able to take advantage 
of the exception. 

(iv) Applicability to registered swap 
dealers. A person who currently is reg-
istered as a swap dealer may apply to 
withdraw that registration, while con-
tinuing to engage in swap dealing ac-
tivity in reliance on this section, so 
long as that person has been registered 
as a swap dealer for at least 12 months 
and satisfies the conditions of para-
graph (ggg)(4)(i) of this section. 

(v) Future adjustments to scope of the 
de minimis exception. The Commission 
may by rule or regulation change the 
requirements of the de minimis excep-
tion described in paragraphs (ggg)(4)(i) 
through (iv) of this section. 

(vi) Voluntary registration. Notwith-
standing paragraph (ggg)(4)(i) of this 
section, a person that chooses to reg-
ister with the Commission as a swap 
dealer shall be deemed to be a swap 
dealer. 

(5) Insured depository institution swaps 
in connection with originating loans to 
customers. Swaps entered into by an in-
sured depository institution with a 
customer in connection with origi-
nating a loan with that customer shall 
not be considered in determining 
whether the insured depository institu-
tion is a swap dealer. 

(i) An insured depository institution 
shall be considered to have entered 
into a swap with a customer in connec-
tion with originating a loan, as defined 
in paragraphs (ggg)(5)(ii) and (iii) of 
this section, with that customer only 
if: 

(A) The insured depository institu-
tion enters into the swap with the cus-
tomer no earlier than 90 days before 
and no later than 180 days after the 
date of execution of the applicable loan 
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agreement, or no earlier than 90 days 
before and no later than 180 days after 
any transfer of principal to the cus-
tomer by the insured depository insti-
tution pursuant to the loan; 

(B)(1) The rate, asset, liability or 
other notional item underlying such 
swap is, or is directly related to, a fi-
nancial term of such loan, which in-
cludes, without limitation, the loan’s 
duration, rate of interest, the currency 
or currencies in which it is made and 
its principal amount; 

(2) Such swap is required, as a condi-
tion of the loan under the insured de-
pository institution’s loan under-
writing criteria, to be in place in order 
to hedge price risks incidental to the 
borrower’s business and arising from 
potential changes in the price of a com-
modity (other than an excluded com-
modity); 

(C) The duration of the swap does not 
extend beyond termination of the loan; 

(D) The insured depository institu-
tion is: 

(1) The sole source of funds to the 
customer under the loan; 

(2) Committed to be, under the terms 
of the agreements related to the loan, 
the source of at least 10 percent of the 
maximum principal amount under the 
loan; or 

(3) Committed to be, under the terms 
of the agreements related to the loan, 
the source of a principal amount that 
is greater than or equal to the aggre-
gate notional amount of all swaps en-
tered into by the insured depository in-
stitution with the customer in connec-
tion with the financial terms of the 
loan; 

(E) The aggregate notional amount of 
all swaps entered into by the customer 
in connection with the financial terms 
of the loan is, at any time, not more 
than the aggregate principal amount 
outstanding under the loan at that 
time; and 

(F) If the swap is not accepted for 
clearing by a derivatives clearing orga-
nization, the insured depository insti-
tution reports the swap as required by 
section 4r of the Act, 7 U.S.C. 6r (ex-
cept as otherwise provided in section 
4r(a)(3)(A), 7 U.S.C. 6r(a)(3)(A), or sec-
tion 4r(a)(3)(B), 7 U.S.C. 6r(a)(3)(B) of 
the Act). 

(ii) An insured depository institution 
shall be considered to have originated a 
loan with a customer if the insured de-
pository institution: 

(A) Directly transfers the loan 
amount to the customer; 

(B) Is a part of a syndicate of lenders 
that is the source of the loan amount 
that is transferred to the customer; 

(C) Purchases or receives a participa-
tion in the loan; or 

(D) Otherwise is the source of funds 
that are transferred to the customer 
pursuant to the loan or any refinancing 
of the loan. 

(iii) The term loan shall not include: 
(A) Any transaction that is a sham, 

whether or not intended to qualify for 
the exclusion from the definition of the 
term swap dealer in this rule; or 

(B) Any synthetic loan, including, 
without limitation, a loan credit de-
fault swap or loan total return swap. 

(6) Swaps that are not considered in de-
termining whether a person is a swap 
dealer. (i) Inter-affiliate activities. In de-
termining whether a person is a swap 
dealer, that person’s swaps with major-
ity-owned affiliates shall not be consid-
ered. For these purposes the counter-
parties to a swap are majority-owned 
affiliates if one counterparty directly 
or indirectly owns a majority interest 
in the other, or if a third party directly 
or indirectly owns a majority interest 
in both counterparties to the swap, 
where ‘‘majority interest’’ is the right 
to vote or direct the vote of a majority 
of a class of voting securities of an en-
tity, the power to sell or direct the sale 
of a majority of a class of voting secu-
rities of an entity, or the right to re-
ceive upon dissolution or the contribu-
tion of a majority of the capital of a 
partnership. 

(ii) Activities of a cooperative. (A) Any 
swap that is entered into by a coopera-
tive with a member of such cooperative 
shall not be considered in determining 
whether the cooperative is a swap deal-
er, provided that: 

(1) The swap is subject to policies and 
procedures of the cooperative requiring 
that the cooperative monitors and 
manages the risk of such swap; 

(2) The cooperative reports the swap 
as required by Section 4r of the Act, 7 
U.S.C. 6r (except as otherwise provided 
in Section 4r(a)(3)(A) of the Act, 7 
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U.S.C. 6r(a)(3)(A) or Section 4r(a)(3)(B) 
of the Act, 7 U.S.C. 6r(a)(3)(B)); and 

(3) if the cooperative is a cooperative 
association of producers, the swap is 
primarily based on a commodity that 
is not an excluded commodity. 

(B) For purposes of this paragraph 
(ggg)(6)(ii), the term cooperative shall 
mean: 

(1) A cooperative association of pro-
ducers as defined in section 1a(14) of 
the Act, 7 U.S.C. 1a(14), or 

(2) A person chartered under Federal 
law as a cooperative and predomi-
nantly engaged in activities that are fi-
nancial in nature as defined in section 
4(k) of the Bank Holding Company Act 
of 1956, 12 U.S.C. 1843(k). 

(C) For purposes of this paragraph 
(ggg)(6)(ii), a swap shall be deemed to 
be entered into by a cooperative asso-
ciation of producers with a member of 
such cooperative association of pro-
ducers when the swap is between a co-
operative association of producers and 
a person that is a member of a coopera-
tive association of producers that is 
itself a member of the first cooperative 
association of producers. 

(iii) Swaps entered into for the purpose 
of hedging physical positions. In deter-
mining whether a person is a swap 
dealer, a swap that the person enters 
into shall not be considered, if: 

(A) The person enters into the swap 
for the purpose of offsetting or miti-
gating the person’s price risks that 
arise from the potential change in the 
value of one or several— 

(1) Assets that the person owns, pro-
duces, manufactures, processes, or mer-
chandises or anticipates owning, pro-
ducing, manufacturing, processing, or 
merchandising; 

(2) Liabilities that the person owns 
or anticipates incurring; or 

(3) Services that the person provides, 
purchases, or anticipates providing or 
purchasing; 

(B) The swap represents a substitute 
for transactions made or to be made or 
positions taken or to be taken by the 
person at a later time in a physical 
marketing channel; 

(C) The swap is economically appro-
priate to the reduction of the person’s 
risks in the conduct and management 
of a commercial enterprise; 

(D) The swap is entered into in ac-
cordance with sound commercial prac-
tices; and 

(E) The person does not enter into 
the swap in connection with activity 
structured to evade designation as a 
swap dealer. 

(iv) Swaps entered into by floor traders. 
In determining whether a person is a 
swap dealer, each swap that the person 
enters into in its capacity as a floor 
trader as defined by section 1a(23) of 
the Act or on or subject to the rules of 
a swap execution facility shall not be 
considered for the purpose of deter-
mining whether the person is a swap 
dealer if the person: 

(A) Is registered with the Commis-
sion as a floor trader pursuant to § 3.11 
of this chapter; 

(B) Enters into swaps with propri-
etary funds for that trader’s own ac-
count solely on or subject to the rules 
of a designated contract market or 
swap execution facility and submits 
each such swap for clearing to a deriva-
tives clearing organization; 

(C) Is not an affiliated person of a 
registered swap dealer; 

(D) Does not directly, or through an 
affiliated person, negotiate the terms 
of swap agreements, other than price 
and quantity or to participate in a re-
quest for quote process subject to the 
rules of a designated contract market 
or a swap execution facility; 

(E) Does not directly or through an 
affiliated person offer or provide swap 
clearing services to third parties; 

(F) Does not directly or through an 
affiliated person enter into swaps that 
would qualify as hedging physical posi-
tions pursuant to paragraph 
(ggg)(6)(iii) of this section or hedging 
or mitigating commercial risk pursu-
ant to paragraph (kkk) of this section 
(except for any such swap executed op-
posite a counterparty for which the 
transaction would qualify as a bona 
fide hedging transaction); 

(G) Does not participate in any mar-
ket making program offered by a des-
ignated contract market or swap exe-
cution facility; and 

(H) Notwithstanding the fact such 
person is not registered as a swap deal-
er, such person complies with §§ 23.201, 
23.202, 23.203, and 23.600 of this chapter 
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with respect to each such swap as if it 
were a swap dealer. 

(hhh) Major Swap Participant—(1) In 
general. The term major swap partici-
pant means any person: 

(i) That is not a swap dealer; and 
(ii)(A) That maintains a substantial 

position in swaps for any of the major 
swap categories, excluding both posi-
tions held for hedging or mitigating 
commercial risk, and positions main-
tained by any employee benefit plan 
(or any contract held by such a plan) as 
defined in paragraphs (3) and (32) of 
Section 3 of the Employee Retirement 
Income Security Act of 1974, 29 U.S.C. 
1002, for the primary purpose of hedg-
ing or mitigating any risk directly as-
sociated with the operation of the plan; 

(B) Whose outstanding swaps create 
substantial counterparty exposure that 
could have serious adverse effects on 
the financial stability of the United 
States banking system or financial 
markets; or 

(C) That is a financial entity that: 
(1) Is highly leveraged relative to the 

amount of capital such entity holds 
and that is not subject to capital re-
quirements established by an appro-
priate Federal banking agency (as de-
fined in Section 1a(2) of the Act, 7 
U.S.C. 1a(2)); and 

(2) Maintains a substantial position 
in outstanding swaps in any major 
swap category. 

(2) Scope of designation. A person that 
is a major swap participant shall be 
deemed to be a major swap participant 
with respect to each swap it enters 
into, regardless of the category of the 
swap or the person’s activities in con-
nection with the swap. However, if a 
person makes an application to limit 
its designation as a major swap partici-
pant to specified categories of swaps, 
the Commission shall determine 
whether the person’s designation as a 
major swap participant shall be so lim-
ited. If the Commission grants such 
limited designation, such limited des-
ignation major swap participant shall 
be deemed to be a major swap partici-
pant with respect to each swap it en-
ters into in the swap category or cat-
egories for which it is so designated, 
regardless of the person’s activities in 
connection with such category or cat-
egories of swaps. A person may make 

such application to limit its designa-
tion at the same time as, or after, the 
person’s initial registration as a major 
swap participant. 

(3) Timing requirements. A person that 
is not registered as a major swap par-
ticipant, but that meets the criteria in 
this rule to be a major swap partici-
pant as a result of its swap activities in 
a fiscal quarter, will not be deemed to 
be a major swap participant until the 
earlier of the date on which it submits 
a complete application for registration 
as a major swap participant pursuant 
to Section 4s(a)(2) of the Act, 7 U.S.C. 
6s(a)(2), or two months after the end of 
that quarter. 

(4) Reevaluation period. Notwith-
standing paragraph (hhh)(3) of this sec-
tion, if a person that is not registered 
as a major swap participant meets the 
criteria in this rule to be a major swap 
participant in a fiscal quarter, but does 
not exceed any applicable threshold by 
more than twenty percent in that quar-
ter: 

(i) That person will not be deemed a 
major swap participant pursuant to the 
timing requirements specified in para-
graph (hhh)(3) of this section; but 

(ii) That person will be deemed a 
major swap participant pursuant to the 
timing requirements specified in para-
graph (hhh)(3) of this section at the end 
of the next fiscal quarter if the person 
exceeds any of the applicable daily av-
erage thresholds in that next fiscal 
quarter. 

(5) Termination of status. A person 
that is deemed to be a major swap par-
ticipant shall continue to be deemed a 
major swap participant until such time 
that its swap activities do not exceed 
any of the daily average thresholds set 
forth within this rule for four consecu-
tive fiscal quarters after the date on 
which the person becomes registered as 
a major swap participant. 

(6) Calculation of status. A person 
shall not be deemed to be a ‘‘major 
swap participant,’’ regardless of wheth-
er the criteria paragraph (hhh)(1) of 
this section otherwise would cause the 
person to be a major swap participant, 
provided the person meets the condi-
tions set forth in paragraphs 
(hhh)(6)(i), (ii) or (iii) of this section. 

(i) Caps on uncollateralized exposure 
and notional positions. 
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(A) Maximum potential uncollateralized 
exposure. The express terms of the per-
son’s agreements or arrangements re-
lating to swaps with its counterparties 
at no time would permit the person to 
maintain a total uncollateralized expo-
sure of more than $100 million to all 
such counterparties, including any ex-
posure that may result from thresholds 
or minimum transfer amounts estab-
lished by credit support annexes or 
similar arrangements; and 

(B) Maximum notional amount of 
swap positions. The person does not 
maintain swap positions in a notional 
amount of more than $2 billion in any 
major category of swaps, or more than 
$4 billion in the aggregate across all 
major categories; or 

(ii) Caps on uncollateralized exposure 
plus monthly calculation. 

(A) Maximum potential uncollateralized 
exposure. The express terms of the per-
son’s agreements or arrangements re-
lating to swaps with its counterparties 
at no time would permit the person to 
maintain a total uncollateralized expo-
sure of more than $200 million to all 
such counterparties (with regard to 
swaps and any other instruments by 
which the person may have exposure to 
those counterparties), including any 
exposure that may result from thresh-
olds or minimum transfer amounts es-
tablished by credit support annexes or 
similar arrangements; and 

(B) Calculation of positions. (1) At the 
end of each month, the person performs 
the calculations prescribed by para-
graph (jjj) of this section with regard 
to whether the aggregate 
uncollateralized outward exposure plus 
aggregate potential outward exposure 
as of that day constitute a ‘‘substantial 
position’’ in a major category of swaps, 
or pose ‘‘substantial counterparty ex-
posure that could have serious adverse 
effects on the financial stability of the 
United States banking system or finan-
cial markets’’; these calculations shall 
disregard provisions of those rules that 
provide for the analyses to be deter-
mined based on a daily average over a 
calendar quarter; and 

(2) Each such analysis produces 
thresholds of no more than: 

(i) $1 billion in aggregate 
uncollateralized outward exposure plus 
aggregate potential outward exposure 

in any major category of swaps; if the 
person is subject to paragraph (jjj) of 
this section, by virtue of being a highly 
leveraged financial entity that is not 
subject to capital requirements estab-
lished by an appropriate Federal bank-
ing agency, this analysis shall account 
for all of the person’s swap positions in 
that major category (without exclud-
ing hedging positions), otherwise this 
analysis shall exclude the same hedg-
ing and related positions that are ex-
cluded from consideration pursuant to 
paragraph (jjj)(1)(i) of this section; or 

(ii) $2 billion in aggregate 
uncollateralized outward exposure plus 
aggregate potential outward exposure 
(without any positions excluded from 
the analysis) with regard to all of the 
person’s swap positions. 

(iii) Calculations based on certain in-
formation. (A)(1) At the end of each 
month, the person’s aggregate 
uncollateralized outward exposure with 
respect to its swap positions in each 
major swap category is less than $1.5 
billion with respect to the rate swap 
category and less than $500 million 
with respect to each of the other major 
swap categories; and 

(2) At the end of each month, the sum 
of the amount calculated under para-
graph (hhh)(6)(iii)(A)(1) of this section 
with respect to each major swap cat-
egory and the total notional principal 
amount of the person’s swap positions 
in each such major swap category, ad-
justed by the multipliers set forth in 
paragraph (jjj)(3)(ii)(1) of this section 
on a position-by-position basis reflect-
ing the type of swap, is less than $3 bil-
lion with respect to the rate swap cat-
egory and less than $1 billion with re-
spect to each of the other major swap 
categories; or 

(B)(1) At the end of each month, the 
person’s aggregate uncollateralized 
outward exposure with respect to its 
swap positions across all major swap 
categories is less than $500 million; and 

(2) The sum of the amount calculated 
under paragraph (hhh)(6)(iii)(B)(1) of 
this section and the product of the 
total effective notional principal 
amount of the person’s swap positions 
in all major swap categories multiplied 
by 0.15 is less than $1 billion. 

(C) For purposes of the calculations 
set forth in this paragraph (hhh)(6)(iii): 
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(1) The person’s aggregate 
uncollateralized outward exposure for 
positions held with swap dealers shall 
be equal to such exposure reported on 
the most recent reports of such expo-
sure received from such swap dealers; 
and 

(2) The person’s aggregate 
uncollateralized outward exposure for 
positions that are not reflected in any 
report of exposure from a swap dealer 
(including all swap positions it holds 
with persons other than swap dealers) 
shall be calculated in accordance with 
paragraph (jjj)(2) of this section. 

(iv) For purposes of the calculations 
set forth in this paragraph (hhh)(6), the 
person shall use the effective notional 
amount of a position rather than the 
stated notional amount of the position 
if the stated notional amount is lever-
aged or enhanced by the structure of 
the position. 

(v) No presumption shall arise that a 
person is required to perform the cal-
culations needed to determine if it is a 
major swap participant, solely by rea-
son that the person does not meet the 
conditions specified in paragraph 
(hhh)(6)(i), (ii) or (iii) of this section. 

(7) Exclusions. A person who is reg-
istered as a derivatives clearing orga-
nization with the Commission pursuant 
to section 5b of the Act and regulations 
thereunder, shall not be deemed to be a 
major swap participant, regardless of 
whether the criteria in this paragraph 
(hhh) otherwise would cause the person 
to be a major swap participant. 

(iii) Category of swaps; major swap cat-
egory. For purposes of Section 1a(33) 
the Act, 7 U.S.C. 1a(33), and paragraph 
(hhh) of this section, the terms major 
swap category, category of swaps and any 
similar terms mean any of the cat-
egories of swaps listed below. For the 
avoidance of doubt, the term swap as it 
is used in this paragraph (iii) has the 
meaning set forth in Section 1a(47) of 
the Act, 7 U.S.C. 1a(47), and the rules 
thereunder. 

(1) Rate swaps. Any swap which is pri-
marily based on one or more reference 
rates, including but not limited to any 
swap of payments determined by fixed 
and floating interest rates, currency 
exchange rates, inflation rates or other 
monetary rates, any foreign exchange 
swap, as defined in Section 1a(25) of the 

Act, 7 U.S.C. 1a(25), and any foreign ex-
change option other than an option to 
deliver currency. 

(2) Credit swaps. Any swap that is pri-
marily based on instruments of indebt-
edness, including but not limited to 
any swap primarily based on one or 
more broad-based indices related to 
debt instruments or loans, and any 
swap that is an index credit default 
swap or total return swap on one or 
more indices of debt instruments. 

(3) Equity swaps. Any swap that is 
primarily based on equity securities, 
including but not limited to any swap 
based on one or more broad-based indi-
ces of equity securities and any total 
return swap on one or more equity in-
dices. 

(4) Other commodity swaps. Any swap 
that is not included in the rate swap, 
credit swap or equity swap categories. 

(jjj) Substantial position. (1) In gen-
eral. For purposes of Section 1a(33) of 
the Act, 7 U.S.C. 1a(33), and paragraph 
(hhh) of this section, the term ‘‘sub-
stantial position’’ means swap posi-
tions that equal or exceed any of the 
following thresholds in the specified 
major category of swaps: 

(i) For rate swaps: 
(A) $3 billion in daily average aggre-

gate uncollateralized outward expo-
sure; or 

(B) $6 billion in: 
(1) Daily average aggregate 

uncollateralized outward exposure plus 
(2) Daily average aggregate potential 

outward exposure. 
(ii) For credit swaps: 
(A) $1 billion in daily average aggre-

gate uncollateralized outward expo-
sure; or 

(B) $2 billion in: 
(1) Daily average aggregate 

uncollateralized outward exposure plus 
(2) Daily average aggregate potential 

outward exposure. 
(iii) For equity swaps: 
(A) $1 billion in daily average aggre-

gate uncollateralized outward expo-
sure; or 

(B) $2 billion in: 
(1) Daily average aggregate 

uncollateralized outward exposure plus 
(2) Daily average aggregate potential 

outward exposure. 
(iv) For other commodity swaps: 
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(A) $1 billion in daily average aggre-
gate uncollateralized outward expo-
sure; or 

(B) $2 billion in: 
(1) Daily average aggregate 

uncollateralized outward exposure plus 
(2) Daily average aggregate potential 

outward exposure. 
(2) Aggregate uncollateralized outward 

exposure—(i) In general. Aggregate 
uncollateralized outward exposure in gen-
eral means the sum of the current ex-
posure, obtained by marking-to-market 
using industry standard practices, of 
each of the person’s swap positions 
with negative value in a major swap 
category, less the value of the collat-
eral the person has posted in connec-
tion with those positions. 

(ii) Calculation of aggregate 
uncollateralized outward exposure. In 
calculating this amount the person 
shall, with respect to each of its swap 
counterparties in a given major swap 
category, determine the dollar value of 
the aggregate current exposure arising 
from each of its swap positions with 
negative value (subject to the netting 
provisions described below) in that 
major category by marking-to-market 
using industry standard practices; and 
deduct from that dollar amount the ag-
gregate value of the collateral the per-
son has posted with respect to the swap 
positions. The aggregate 
uncollateralized outward exposure 
shall be the sum of those 
uncollateralized amounts across all of 
the person’s swap counterparties in the 
applicable major category. 

(iii) Relevance of netting agreements. 
(A) If the person has one or more mas-
ter netting agreement in effect with a 
particular counterparty, the person 
may measure the current exposure 
arising from its swaps in any major 
category on a net basis, applying the 
terms of those agreements. Calculation 
of net current exposure may take into 
account offsetting positions entered 
into with that particular counterparty 
involving swaps (in any swap category) 
as well as security-based swaps and se-
curities financing transactions (con-
sisting of securities lending and bor-
rowing, securities margin lending and 
repurchase and reverse repurchase 
agreements), and other financial in-
struments that are subject to netting 
offsets for purposes of applicable bank-
ruptcy law, to the extent these are con-
sistent with the offsets permitted by 
the master netting agreements. 

(B) Such adjustments may not take 
into account any offset associated with 
positions that the person has with sep-
arate counterparties. 

(iv) Allocation of uncollateralized out-
ward exposure. If a person calculates 
current exposure with a particular 
counterparty on a net basis, as pro-
vided by paragraph (jjj)(2)(iii) of this 
section, the portion of that current ex-
posure that should be attributed to 
each ‘‘major’’ category of swaps for 
purposes of the substantial position 
analysis should be calculated according 
to the formula: 

Where: ES(MC) equals the amount of aggre-
gate current exposure attributable to the en-
tity’s swap positions in the ‘‘major’’ swap 
category at issue; Enet total equals the entity’s 
aggregate current exposure to the 
counterparty at issue, after accounting for 
the netting of positions and the posting of 
collateral; OTMS(MC) equals the exposure as-
sociated with the entity’s out-of-the-money 
positions in swaps in the ‘‘major’’ category 
at issue, subject to those netting arrange-
ments; and OTMS(O) equals the exposure asso-
ciated with the entity’s out-of-the-money po-

sitions in the other ‘‘major’’ categories of 
swaps, subject to those netting arrange-
ments; and OTMnon-S equals the exposure as-
sociated with the entity’s out-of-the-money 
positions associated with instruments, other 
than swaps, that are subject to those netting 
arrangements. 

(3) Aggregate potential outward expo-
sure—(i) In general. Aggregate potential 
outward exposure in any major swap 
category means the sum of: 
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(A) The aggregate potential outward 
exposure for each of the person’s swap 
positions in a major swap category 
that are not subject to daily mark-to- 
market margining and are not cleared 
by a registered or exempt clearing 
agency or derivatives clearing organi-
zation, as calculated in accordance 
with paragraph (jjj)(3)(ii) of this sec-
tion; and 

(B) The aggregate potential outward 
exposure for each of the person’s swap 
positions in such major swap category 
that are either subject to daily mark- 
to-market margining or are cleared by 
a registered or exempt clearing agency 
or derivatives clearing organization, as 
calculated in accordance with para-
graph (jjj)(3)(iii) of this section. 

(ii) Calculation of potential outward ex-
posure for swaps that are not subject to 
daily mark-to-market margining and are 
not cleared by a registered or exempt 

clearing agency or derivatives clearing or-
ganization. (A) In general. (1) For posi-
tions in swaps that are not subject to 
daily mark-to-market margining and 
are not cleared by a registered or ex-
empt clearing agency or a derivatives 
clearing organization, potential out-
ward exposure equals the total no-
tional principal amount of those posi-
tions, multiplied by the following fac-
tors on a position-by-position basis re-
flecting the type of swap. For any swap 
that does not appropriately fall within 
any of the specified categories, the 
‘‘other commodities’’ conversion fac-
tors set forth in the following Table 1 
are to be used. If a swap is structured 
such that on specified dates any out-
standing exposure is settled and the 
terms are reset so that the market 
value of the swap is zero, the remain-
ing maturity equals the time until the 
next reset date. 

TABLE 1—CONVERSION FACTOR MATRIX FOR SWAPS 

Residual maturity Interest rate Foreign exchange 
rate and gold 

Precious metals 
(except gold) Other commodities 

One year or less ....................... 0 .00 0 .01 0 .07 0 .10 
Over one to five years .............. 0 .005 0 .05 0 .07 0 .12 
Over five years .......................... 0 .015 0 .075 0 .08 0 .15 

Residual maturity Credit Equity 

One year or less ........................................ 0.10 0.06 
Over one to five years ............................... 0.10 0.08 
Over five years .......................................... 0.10 0.10 

(2) Use of effective notional amounts. If 
the stated notional amount on a posi-
tion is leveraged or enhanced by the 
structure of the position, the calcula-
tion in paragraph (jjj)(3)(ii)(A)(1) of 
this section shall be based on the effec-
tive notional amount of the position 
rather than on the stated notional 
amount. 

(3) Exclusion of certain positions. The 
calculation in paragraph 
(jjj)(3)(ii)(A)(1) of this section shall ex-
clude: 

(i) Positions that constitute the pur-
chase of an option, if the purchaser has 
no additional payment obligations 
under the position; 

(ii) Other positions for which the per-
son has prepaid or otherwise satisfied 
all of its payment obligations; and 

(iii) Positions for which, pursuant to 
law or a regulatory requirement, the 
person has assigned an amount of cash 

or U.S. Treasury securities that is suf-
ficient at all times to pay the person’s 
maximum possible liability under the 
position, and the person may not use 
that cash or those Treasury securities 
for other purposes. 

(4) Adjustment for certain positions. 
Notwithstanding paragraph 
(jjj)(3)(ii)(A)(1) of this section, the po-
tential outward exposure associated 
with a position by which a person buys 
credit protection using a credit default 
swap or index credit default swap, or 
associated with a position by which a 
person purchases an option for which 
the person retains additional payment 
obligations under the position, is 
capped at the net present value of the 
unpaid premiums. 

(B) Adjustment for netting agreements. 
Notwithstanding paragraph 
(jjj)(3)(ii)(A) of this section, for posi-
tions subject to master netting agree-
ments the potential outward exposure 
associated with the person’s swaps 
with each counterparty equals a 
weighted average of the potential out-
ward exposure for the person’s swaps 
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with that counterparty as calculated 
under paragraph (jjj)(3)(ii)(A) of this 
section, and that amount reduced by 
the ratio of net current exposure to 
gross current exposure, consistent with 
the following equation as calculated on 
a counterparty-by-counterparty basis: 

PNet = 0.4 * PGross + 0.6 * NGR * PGross 

Where: PNet is the potential outward expo-
sure, adjusted for bilateral netting, of the 
person’s swaps with a particular 
counterparty; PGross is the potential outward 
exposure without adjustment for bilateral 
netting as calculated pursuant to paragraph 
(jjj)(3)(ii)(A) of this section; and NGR is the 
ratio of the current exposure arising from its 
swaps in the major category as calculated on 
a net basis according to paragraphs 
(jjj)(2)(iii) and (iv) of this section, divided by 
the current exposure arising from its swaps 
in the major category as calculated in the 
absence of those netting procedures. 

(iii) Calculation of potential outward 
exposure for swaps that are either subject 
to daily mark-to-market margining or are 
cleared by a registered or exempt clearing 
agency or derivatives clearing organiza-
tion. For positions in swaps that are 
subject to daily mark-to-market mar-
gining or that are cleared by a reg-
istered or exempt clearing agency or 
derivatives clearing organization: 

(A) Potential outward exposure 
equals the potential exposure that 
would be attributed to such positions 
using the procedures in paragraph 
(jjj)(3)(ii) of this section multiplied by: 

(1) 0.1, in the case of positions cleared 
by a registered or exempt clearing 
agency or derivatives clearing organi-
zation; or 

(2) 0.2, in the case of positions that 
are subject to daily mark-to-market 
margining but that are not cleared by 
a registered or exempt clearing agency 
or derivatives clearing organization. 

(B) Solely for purposes of calculating 
potential outward exposure: 

(1) A swap shall be considered to be 
subject to daily mark-to-market mar-
gining if, and for so long as, the 
counterparties follow the daily prac-
tice of exchanging collateral to reflect 
changes in the current exposure arising 
from the swap (after taking into ac-
count any other financial positions ad-
dressed by a netting agreement be-
tween the counterparties). 

(2) If the person is permitted by 
agreement to maintain a threshold for 
which it is not required to post collat-
eral, the position still will be consid-
ered to be subject to daily mark-to- 
market margining for purposes of cal-
culating potential outward exposure, 
but the total amount of that threshold 
(regardless of the actual exposure at 
any time), less any initial margin post-
ed up to the amount of that threshold, 
shall be added to the person’s aggre-
gate uncollateralized outward exposure 
for purposes of paragraph (jjj)(1)(i)(B), 
(ii)(B), (iii)(B) or (iv)(B) of this section, 
as applicable. 

(3) If the minimum transfer amount 
under the agreement is in excess of $1 
million, the position still will be con-
sidered to be subject to daily mark-to- 
market margining for purposes of cal-
culating potential outward exposure, 
but the entirety of the minimum trans-
fer amount shall be added to the per-
son’s aggregate uncollateralized out-
ward exposure for purposes of para-
graph (jjj)(1)(i)(B), (ii)(B), (iii)(B) or 
(iv)(B) of this section, as applicable. 

(4) A person may, at its discretion, 
calculate the potential outward expo-
sure of positions in swaps that are sub-
ject to daily mark-to-market mar-
gining in accordance with paragraph 
(jjj)(3)(ii) of this section in lieu of cal-
culating the potential outward expo-
sure of such swap positions in accord-
ance with this paragraph (jjj)(3)(iii). 

(4) Calculation of daily average. Meas-
ures of daily average aggregate 
uncollateralized outward exposure and 
daily average aggregate potential out-
ward exposure shall equal the arith-
metic mean of the applicable measure 
of exposure at the close of each busi-
ness day, beginning the first business 
day of each calendar quarter and con-
tinuing through the last business day 
of that quarter. 

(5) Inter-affiliate activities. In calcu-
lating its aggregate uncollateralized 
outward exposure and its aggregate po-
tential outward exposure, the person 
shall not consider its swap positions 
with counterparties that are majority- 
owned affiliates. For these purposes 
the counterparties to a swap are major-
ity-owned affiliates if one counterparty 
directly or indirectly owns a majority 
interest in the other, or if a third party 
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directly or indirectly owns a majority 
interest in both counterparties to the 
swap, where ‘‘majority interest’’ is the 
right to vote or direct the vote of a ma-
jority of a class of voting securities of 
an entity, the power to sell or direct 
the sale of a majority of a class of vot-
ing securities of an entity, or the right 
to receive upon dissolution or the con-
tribution of a majority of the capital of 
a partnership. 

(kkk) Hedging or mitigating commercial 
risk. For purposes of Section 1a(33) of 
the Act, 7 U.S.C. 1a(33) and paragraph 
(hhh) of this section, a swap position is 
held for the purpose of hedging or miti-
gating commercial risk when: 

(1) Such position: 
(i) Is economically appropriate to the 

reduction of risks in the conduct and 
management of a commercial enter-
prise (or of a majority-owned affiliate 
of the enterprise), where the risks arise 
from: 

(A) The potential change in the value 
of assets that a person owns, produces, 
manufactures, processes, or merchan-
dises or reasonably anticipates owning, 
producing, manufacturing, processing, 
or merchandising in the ordinary 
course of business of the enterprise; 

(B) The potential change in the value 
of liabilities that a person has incurred 
or reasonably anticipates incurring in 
the ordinary course of business of the 
enterprise; or 

(C) The potential change in the value 
of services that a person provides, pur-
chases, or reasonably anticipates pro-
viding or purchasing in the ordinary 
course of business of the enterprise; 

(D) The potential change in the value 
of assets, services, inputs, products, or 
commodities that a person owns, pro-
duces, manufactures, processes, mer-
chandises, leases, or sells, or reason-
ably anticipates owning, producing, 
manufacturing, processing, merchan-
dising, leasing, or selling in the ordi-
nary course of business of the enter-
prise; 

(E) Any potential change in value re-
lated to any of the foregoing arising 
from interest, currency, or foreign ex-
change rate movements associated 
with such assets, liabilities, services, 
inputs, products, or commodities; or 

(F) Any fluctuation in interest, cur-
rency, or foreign exchange rate expo-

sures arising from a person’s current or 
anticipated assets or liabilities; or 

(ii) Qualifies as bona fide hedging for 
purposes of an exemption from position 
limits under the Act; or 

(iii) Qualifies for hedging treatment 
under: 

(A) Financial Accounting Standards 
Board Accounting Standards Codifica-
tion Topic 815, Derivatives and Hedging 
(formerly known as Statement No. 133); 
or 

(B) Governmental Accounting Stand-
ards Board Statement 53, Accounting 
and Financial Reporting for Derivative 
Instruments; and 

(2) Such position is: 
(i) Not held for a purpose that is in 

the nature of speculation, investing or 
trading; and 

(ii) Not held to hedge or mitigate the 
risk of another swap or security-based 
swap position, unless that other posi-
tion itself is held for the purpose of 
hedging or mitigating commercial risk 
as defined by this rule or § 240.3a67–4 of 
this title. 

(lll) Substantial counterparty expo-
sure—(1) In general. For purposes of 
Section 1a(33) of the Act, 7 U.S.C. 
1a(33), and paragraph (hhh) of this sec-
tion, the term substantial counterparty 
exposure that could have serious adverse 
effects on the financial stability of the 
United States banking system or financial 
markets means a swap position that sat-
isfies either of the following thresh-
olds: 

(i) $5 billion in daily average aggre-
gate uncollateralized outward expo-
sure; or 

(ii) $8 billion in: 
(A) Daily average aggregate 

uncollateralized outward exposure plus 
(B) Daily average aggregate potential 

outward exposure. 
(2) Calculation methodology. For these 

purposes, the terms daily average aggre-
gate uncollateralized outward exposure 
and daily average aggregate potential 
outward exposure shall be calculated 
the same way as is prescribed in para-
graph (jjj) of this section, except that 
these amounts shall be calculated by 
reference to all of the person’s swap po-
sitions, rather than by reference to a 
specific major swap category. 

(mmm) Financial entity; highly lever-
aged. (1) For purposes of Section 1a(33) 
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of the Act, 7 U.S.C. 1a(33), and para-
graph (hhh) of this section, the term fi-
nancial entity means: 

(i) A security-based swap dealer; 
(ii) A major security-based swap par-

ticipant; 
(iii) A commodity pool as defined in 

Section 1a(10) of the Act, 7 U.S.C. 
1a(10); 

(iv) A private fund as defined in Sec-
tion 202(a) of the Investment Advisers 
Act of 1940, 15 U.S.C. 80b–2(a); 

(v) An employee benefit plan as de-
fined in paragraphs (3) and (32) of Sec-
tion 3 of the Employee Retirement In-
come Security Act of 1974, 29 U.S.C. 
1002; and 

(vi) A person predominantly engaged 
in activities that are in the business of 
banking or financial in nature, as de-
fined in Section 4(k) of the Bank Hold-
ing Company Act of 1956, 12 U.S.C. 
1843(k). 

(2) For purposes of Section 1a(33) of 
the Act, 7 U.S.C. 1a(33), and paragraph 
(hhh) of this section, the term highly 
leveraged means the existence of a ratio 
of an entity’s total liabilities to equity 
in excess of 12 to 1 as measured at the 
close of business on the last business 
day of the applicable fiscal quarter. 
For this purpose, liabilities and equity 
should each be determined in accord-
ance with U.S. generally accepted ac-
counting principles; provided, however, 
that a person that is an employee ben-
efit plan, as defined in paragraphs (3) 
and (32) of Section 3 of the Employee 
Retirement Income Security Act of 
1974, 29 U.S.C. 1002, may exclude obliga-
tions to pay benefits to plan partici-
pants from the calculation of liabilities 
and substitute the total value of plan 
assets for equity. 

(nnn)–(www) [Reserved] 
(xxx) Swap—(1) In general. The term 

swap has the meaning set forth in sec-
tion 1a(47) of the Commodity Exchange 
Act. 

(2) Inclusion of particular products. (i) 
The term swap includes, without lim-
iting the meaning set forth in section 
1a(47) of the Commodity Exchange Act, 
the following agreements, contracts, 
and transactions: 

(A) A cross-currency swap; 
(B) A currency option, foreign cur-

rency option, foreign exchange option 
and foreign exchange rate option; 

(C) A foreign exchange forward; 
(D) A foreign exchange swap; 
(E) A forward rate agreement; and 
(F) A non-deliverable forward involv-

ing foreign exchange. 
(ii) The term swap does not include 

an agreement, contract, or transaction 
described in paragraph (xxx)(2)(i) of 
this section that is otherwise excluded 
by section 1a(47)(B) of the Commodity 
Exchange Act. 

(3) Foreign exchange forwards and for-
eign exchange swaps. Notwithstanding 
paragraph (xxx)(2) of this section: 

(i) A foreign exchange forward or a 
foreign exchange swap shall not be con-
sidered a swap if the Secretary of the 
Treasury makes a determination de-
scribed in section 1a(47)(E)(i) of the 
Commodity Exchange Act. 

(ii) Notwithstanding paragraph 
(xxx)(3)(i) of this section: 

(A) The reporting requirements set 
forth in section 4r of the Commodity 
Exchange Act and regulations promul-
gated thereunder shall apply to a for-
eign exchange forward or foreign ex-
change swap; and 

(B) The business conduct standards 
set forth in section 4s(h) of the Com-
modity Exchange Act and regulations 
promulgated thereunder shall apply to 
a swap dealer or major swap partici-
pant that is a party to a foreign ex-
change forward or foreign exchange 
swap. 

(iii) For purposes of section 1a(47)(E) 
of the Commodity Exchange Act and 
this paragraph (xxx), the term foreign 
exchange forward has the meaning set 
forth in section 1a(24) of the Com-
modity Exchange Act. 

(iv) For purposes of section 1a(47)(E) 
of the Commodity Exchange Act and 
this paragraph (xxx), the term foreign 
exchange swap has the meaning set 
forth in section 1a(25) of the Com-
modity Exchange Act. 

(v) For purposes of sections 1a(24) and 
1a(25) of the Commodity Exchange Act 
and this paragraph (xxx), the following 
transactions are not foreign exchange 
forwards or foreign exchange swaps: 

(A) A currency swap or a cross-cur-
rency swap; 

(B) A currency option, foreign cur-
rency option, foreign exchange option, 
or foreign exchange rate option; and 
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(C) A non-deliverable forward involv-
ing foreign exchange. 

(4) Insurance. (i) This paragraph is a 
non-exclusive safe harbor. The terms 
swap as used in section 1a(47) of the 
Commodity Exchange Act and security- 
based swap as used in section 1a(42) of 
the Commodity Exchange Act do not 
include an agreement, contract, or 
transaction that: 

(A) By its terms or by law, as a con-
dition of performance on the agree-
ment, contract, or transaction: 

(1) Requires the beneficiary of the 
agreement, contract, or transaction to 
have an insurable interest that is the 
subject of the agreement, contract, or 
transaction and thereby carry the risk 
of loss with respect to that interest 
continuously throughout the duration 
of the agreement, contract, or trans-
action; 

(2) Requires that loss to occur and to 
be proved, and that any payment or in-
demnification therefor be limited to 
the value of the insurable interest; 

(3) Is not traded, separately from the 
insured interest, on an organized mar-
ket or over-the-counter; and 

(4) With respect to financial guaranty 
insurance only, in the event of pay-
ment default or insolvency of the obli-
gor, any acceleration of payments 
under the policy is at the sole discre-
tion of the insurer; and 

(B) Is provided: 
(1)(i) By a person that is subject to 

supervision by the insurance commis-
sioner (or similar official or agency) of 
any State or by the United States or an 
agency or instrumentality thereof; and 

(ii) Such agreement, contract, or 
transaction is regulated as insurance 
under applicable State law or the laws 
of the United States; 

(2)(i) Directly or indirectly by the 
United States, any State or any of 
their respective agencies or instrumen-
talities; or 

(ii) Pursuant to a statutorily author-
ized program thereof; or 

(3) In the case of reinsurance only, by 
a person to another person that satis-
fies the conditions set forth in para-
graph (xxx)(4)(i)(B) of this section, pro-
vided that: 

(i) Such person is not prohibited by 
applicable State law or the laws of the 
United States from offering such agree-

ment, contract, or transaction to such 
person that satisfies the conditions set 
forth in paragraph (xxx)(4)(i)(B) of this 
section; 

(ii) The agreement, contract, or 
transaction to be reinsured satisfies 
the conditions set forth in paragraph 
(xxx)(4)(i)(A) or paragraph (xxx)(4)(i)(C) 
of this section; and 

(iii) Except as otherwise permitted 
under applicable State law, the total 
amount reimbursable by all reinsurers 
for such agreement, contract, or trans-
action may not exceed the claims or 
losses paid by the person writing the 
risk being ceded or transferred by such 
person; or 

(4) In the case of non-admitted insur-
ance, by a person who: 

(i) Is located outside of the United 
States and listed on the Quarterly 
Listing of Alien Insurers as maintained 
by the International Insurers Depart-
ment of the National Association of In-
surance Commissioners; or 

(ii) Meets the eligibility criteria for 
non-admitted insurers under applicable 
State law; or 

(C) Is provided in accordance with 
the conditions set forth in paragraph 
(xxx)(4)(i)(B) of this section and is one 
of the following types of products: 

(1) Surety bond; 
(2) Fidelity bond; 
(3) Life insurance; 
(4) Health insurance; 
(5) Long term care insurance; 
(6) Title insurance; 
(7) Property and casualty insurance; 
(8) Annuity; 
(9) Disability insurance; 
(10) Insurance against default on in-

dividual residential mortgages; and 
(11) Reinsurance of any of the fore-

going products identified in paragraphs 
(xxx)(4)(i)(C)(1) through (10) of this sec-
tion; or 

(ii) The terms swap as used in section 
1a(47) of the Commodity Exchange Act 
and security-based swap as used in sec-
tion 1a(42) of the Commodity Exchange 
Act do not include an agreement, con-
tract, or transaction that was entered 
into on or before the effective date of 
paragraph (xxx)(4) of this section, and 
that, at such time that it was entered 
into, was provided in accordance with 
the conditions set forth in paragraph 
(xxx)(4)(i)(B) of this section. 
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(5) State. For purposes of paragraph 
(xxx)(4) of this section, the term State 
means any state of the United States, 
the District of Columbia, Puerto Rico, 
the U.S. Virgin Islands, or any other 
possession of the United States. 

(6) Anti-Evasion: 
(i) An agreement, contract, or trans-

action that is willfully structured to 
evade any provision of Subtitle A of 
the Wall Street Transparency and Ac-
countability Act of 2010, including any 
amendments made to the Commodity 
Exchange Act thereby (Subtitle A), shall 
be deemed a swap for purposes of Sub-
title A and the rules, regulations, and 
orders of the Commission promulgated 
thereunder. 

(ii) An interest rate swap or currency 
swap, including but not limited to a 
transaction identified in paragraph 
(xxx)(3)(v) of this section, that is will-
fully structured as a foreign exchange 
forward or foreign exchange swap to 
evade any provision of Subtitle A shall 
be deemed a swap for purposes of Sub-
title A and the rules, regulations, and 
orders of the Commission promulgated 
thereunder. 

(iii) An agreement, contract, or 
transaction of a bank that is not under 
the regulatory jurisdiction of an appro-
priate Federal banking agency (as de-
fined in section 1a(2) of the Commodity 
Exchange Act), where the agreement, 
contract, or transaction is willfully 
structured as an identified banking 
product (as defined in section 402 of the 
Legal Certainty for Bank Products Act 
of 2000) to evade the provisions of the 
Commodity Exchange Act, shall be 
deemed a swap for purposes of the Com-
modity Exchange Act and the rules, 
regulations, and orders of the Commis-
sion promulgated thereunder. 

(iv) The form, label, and written doc-
umentation of an agreement, contract, 
or transaction shall not be dispositive 
in determining whether the agreement, 
contract, or transaction has been will-
fully structured to evade as provided in 
paragraphs (xxx)(6)(i) through 
(xxx)(6)(iii) of this section. 

(v) An agreement, contract, or trans-
action that has been willfully struc-
tured to evade as provided in para-
graphs (xxx)(6)(i) through (xxx)(6)(iii) 
of this section shall be considered in 
determining whether a person that so 

willfully structured to evade is a swap 
dealer or major swap participant. 

(vi) Notwithstanding the foregoing, 
no agreement, contract, or transaction 
structured as a security (including a 
security-based swap) under the securi-
ties laws (as defined in section 3(a)(47) 
of the Securities Exchange Act of 1934 
(15 U.S.C. 78c(a)(47))) shall be deemed a 
swap pursuant to this paragraph 
(xxx)(6) or shall be considered for pur-
poses of paragraph (xxx)(6)(v) of this 
section. 

(yyy) Narrow-based security index as 
used in the definition of ‘‘security-based 
swap’’—(1) In general. Except as other-
wise provided in paragraphs (zzz) and 
(aaaa) of this section, for purposes of 
section 1a(42) of the Commodity Ex-
change Act, the term narrow-based se-
curity index has the meaning set forth 
in section 1a(35) of the Commodity Ex-
change Act, and the rules, regulations 
and orders of the Commission there-
under. 

(2) Tolerance period for swaps traded on 
designated contract markets, swap execu-
tion facilities, and foreign boards of trade. 
Notwithstanding paragraph (yyy)(1) of 
this section, solely for purposes of 
swaps traded on or subject to the rules 
of a designated contract market, swap 
execution facility, or foreign board of 
trade, a security index underlying such 
swaps shall not be considered a narrow- 
based security index if: 

(i)(A) A swap on the index is traded 
on or subject to the rules of a des-
ignated contract market, swap execu-
tion facility, or foreign board of trade 
for at least 30 days as a swap on an 
index that was not a narrow-based se-
curity index; or 

(B) Such index was not a narrow- 
based security index during every trad-
ing day of the six full calendar months 
preceding a date no earlier than 30 days 
prior to the commencement of trading 
of a swap on such index on a market 
described in paragraph (yyy)(2)(i)(A) of 
this section; and 

(ii) The index has been a narrow- 
based security index for no more than 
45 business days over three consecutive 
calendar months. 

(3) Tolerance period for security-based 
swaps traded on national securities ex-
changes or security-based swap execution 
facilities. Notwithstanding paragraph 
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(yyy)(1) of this section, solely for pur-
poses of security-based swaps traded on 
a national securities exchange or secu-
rity-based swap execution facility, a 
security index underlying such secu-
rity-based swaps shall be considered a 
narrow-based security index if: 

(i)(A) A security-based swap on the 
index is traded on a national securities 
exchange or security-based swap execu-
tion facility for at least 30 days as a se-
curity-based swap on a narrow-based 
security index; or 

(B) Such index was a narrow-based 
security index during every trading 
day of the six full calendar months pre-
ceding a date no earlier than 30 days 
prior to the commencement of trading 
of a security-based swap on such index 
on a market described in paragraph 
(yyy)(3)(i)(A) of this section; and 

(ii) The index has been a security 
index that is not a narrow-based secu-
rity index for no more than 45 business 
days over three consecutive calendar 
months. 

(4) Grace period. (i) Solely with re-
spect to a swap that is traded on or 
subject to the rules of a designated 
contract market, swap execution facil-
ity, or foreign board of trade, an index 
that becomes a narrow-based security 
index under paragraph (yyy)(2) of this 
section solely because it was a narrow- 
based security index for more than 45 
business days over three consecutive 
calendar months shall not be a narrow- 
based security index for the following 
three calendar months. 

(ii) Solely with respect to a security- 
based swap that is traded on a national 
securities exchange or security-based 
swap execution facility, an index that 
becomes a security index that is not a 
narrow-based security index under 
paragraph (yyy)(3) of this section sole-
ly because it was not a narrow-based 
security index for more than 45 busi-
ness days over three consecutive cal-
endar months shall be a narrow-based 
security index for the following three 
calendar months. 

(zzz) Meaning of ‘‘issuers of securities 
in a narrow-based security index’’ as 
used in the definition of ‘‘security- 
based swap’’ as applied to index credit 
default swaps. 

(1) Notwithstanding paragraph 
(yyy)(1) of this section, and solely for 

purposes of determining whether a 
credit default swap is a security-based 
swap under the definition of ‘‘security- 
based swap’’ in section 
3(a)(68)(A)(ii)(III) of the Securities Ex-
change Act of 1934 (15 U.S.C. 
78c(a)(68)(A)(ii)(III), as incorporated in 
section 1a(42) of the Commodity Ex-
change Act, the term issuers of securi-
ties in a narrow-based security index 
means issuers of securities included in 
an index (including an index ref-
erencing loan borrowers or loans of 
such borrowers) in which: 

(i)(A) There are nine or fewer non-af-
filiated issuers of securities that are 
reference entities included in the 
index, provided that an issuer of securi-
ties shall not be deemed a reference en-
tity included in the index for purposes 
of this section unless: 

(1) A credit event with respect to 
such reference entity would result in a 
payment by the credit protection seller 
to the credit protection buyer under 
the credit default swap based on the re-
lated notional amount allocated to 
such reference entity; or 

(2) The fact of such credit event or 
the calculation in accordance with 
paragraph (zzz)(1)(i)(A)(1) of this sec-
tion of the amount owed with respect 
to such credit event is taken into ac-
count in determining whether to make 
any future payments under the credit 
default swap with respect to any future 
credit events; 

(B) The effective notional amount al-
located to any reference entity in-
cluded in the index comprises more 
than 30 percent of the index’s 
weighting; 

(C) The effective notional amount al-
located to any five non-affiliated ref-
erence entities included in the index 
comprises more than 60 percent of the 
index’s weighting; or 

(D) Except as provided in paragraph 
(zzz)(2) of this section, for each ref-
erence entity included in the index, 
none of the criteria in paragraphs 
(zzz)(1)(i)(D)(1) through (8) of this sec-
tion is satisfied: 

(1) The reference entity included in 
the index is required to file reports 
pursuant to section 13 or section 15(d) 
of the Securities Exchange Act of 1934 
(15 U.S.C. 78m or 78o(d)); 
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(2) The reference entity included in 
the index is eligible to rely on the ex-
emption provided in rule 12g3–2(b) 
under the Securities Exchange Act of 
1934 (17 CFR 240.12g3–2(b)); 

(3) The reference entity included in 
the index has a worldwide market 
value of its outstanding common eq-
uity held by non-affiliates of $700 mil-
lion or more; 

(4) The reference entity included in 
the index (other than a reference enti-
ty included in the index that is an 
issuing entity of an asset-backed secu-
rity as defined in section 3(a)(77) of the 
Securities Exchange Act of 1934 (15 
U.S.C. 78c(a)(77)) has outstanding 
notes, bonds, debentures, loans, or evi-
dences of indebtedness (other than re-
volving credit facilities) having a total 
remaining principal amount of at least 
$1 billion; 

(5) The reference entity included in 
the index is the issuer of an exempted 
security as defined in section 3(a)(12) of 
the Securities Exchange Act of 1934 (15 
U.S.C. 78c(a)(12)) (other than any mu-
nicipal security as defined in section 
3(a)(29) of the Securities Exchange Act 
of 1934 (15 U.S.C. 78c(a)(29))); 

(6) The reference entity included in 
the index is a government of a foreign 
country or a political subdivision of a 
foreign country; 

(7) If the reference entity included in 
the index is an issuing entity of an 
asset-backed security as defined in sec-
tion 3(a)(77) of the Securities Exchange 
Act of 1934 (15 U.S.C. 78c(a)(77)), such 
asset-backed security was issued in a 
transaction registered under the Secu-
rities Act of 1933 (15 U.S.C. 77a et seq.) 
and has publicly available distribution 
reports; and 

(8) For a credit default swap entered 
into solely between eligible contract 
participants as defined in section 1a(18) 
of the Commodity Exchange Act: 

(i) The reference entity included in 
the index (other than a reference enti-
ty included in the index that is an 
issuing entity of an asset-backed secu-
rity as defined in section 3(a)(77) of the 
Securities Exchange Act of 1934 (15 
U.S.C. 78c(a)(77))) makes available to 
the public or otherwise makes avail-
able to such eligible contract partici-
pant information about the reference 
entity included in the index pursuant 

to rule 144A(d)(4) under the Securities 
Act of 1933 (17 CFR 230.144A(d)(4)); 

(ii) Financial information about the 
reference entity included in the index 
(other than a reference entity included 
in the index that is an issuing entity of 
an asset-backed security as defined in 
section 3(a)(77) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(77))) 
is otherwise publicly available; or 

(iii) In the case of a reference entity 
included in the index that is an issuing 
entity of an asset-backed security as 
defined in section 3(a)(77) of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 
78c(a)(77)), information of the type and 
level included in publicly available dis-
tribution reports for similar asset- 
backed securities is publicly available 
about both the reference entity in-
cluded in the index and such asset- 
backed security; and 

(ii)(A) The index is not composed 
solely of reference entities that are 
issuers of exempted securities as de-
fined in section 3(a)(12) of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 
78c(a)(12)), as in effect on the date of 
enactment of the Futures Trading Act 
of 1982 (other than any municipal secu-
rity as defined in section 3(a)(29) of the 
Securities Exchange Act of 1934 (15 
U.S.C. 78c(a)(29))), as in effect on the 
date of enactment of the Futures Trad-
ing Act of 1982; and 

(B) Without taking into account any 
portion of the index composed of ref-
erence entities that are issuers of ex-
empted securities as defined in section 
3(a)(12) of the Securities Exchange Act 
of 1934 (15 U.S.C. 78c(a)(12)), as in effect 
on the date of enactment of the Fu-
tures Trading Act of 1982 (other than 
any municipal security as defined in 
section 3(a)(29) of the Securities Ex-
change Act of 1934 (15 U.S.C. 
78c(a)(29))), the remaining portion of 
the index would be within the term 
‘‘issuer of securities in a narrow-based 
security index’’ under paragraph 
(zzz)(1)(i) of this section. 

(2) Paragraph (zzz)(1)(i)(D) of this sec-
tion will not apply with respect to a 
reference entity included in the index 
if: 

(i) The effective notional amounts al-
located to such reference entity com-
prise less than five percent of the 
index’s weighting; and 
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(ii) The effective notional amounts 
allocated to reference entities included 
in the index that satisfy paragraph 
(zzz)(1)(i)(D) of this section comprise at 
least 80 percent of the index’s 
weighting. 

(3) For purposes of this paragraph 
(zzz): 

(i) A reference entity included in the 
index is affiliated with another ref-
erence entity included in the index (for 
purposes of paragraph (zzz)(3)(iv) of 
this section) or another entity (for pur-
poses of paragraph (zzz)(3)(v) of this 
section) if it controls, is controlled by, 
or is under common control with, that 
other reference entity included in the 
index or other entity, as applicable; 
provided that each reference entity in-
cluded in the index that is an issuing 
entity of an asset-backed security as 
defined in section 3(a)(77) of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 
78c(a)(77)) will not be considered affili-
ated with any other reference entity 
included in the index or any other enti-
ty that is an issuing entity of an asset- 
backed security. 

(ii) Control for purposes of this sec-
tion means ownership of more than 50 
percent of the equity of a reference en-
tity included in the index (for purposes 
of paragraph (zzz)(3)(iv) of this section) 
or another entity (for purposes of para-
graph (zzz)(3)(v) of this section), or the 
ability to direct the voting of more 
than 50 percent of the voting equity of 
a reference entity included in the index 
(for purposes of paragraph (zzz)(3)(iv) of 
this section) or another entity (for pur-
poses of paragraph (zzz)(3)(v) of this 
section). 

(iii) In identifying a reference entity 
included in the index for purposes of 
this section, the term reference entity 
includes: 

(A) An issuer of securities; 
(B) An issuer of securities that is an 

issuing entity of an asset-backed secu-
rity as defined in section 3(a)(77) of the 
Securities Exchange Act of 1934 (15 
U.S.C. 78c(a)(77)); and 

(C) An issuer of securities that is a 
borrower with respect to any loan iden-
tified in an index of borrowers or loans. 

(iv) For purposes of calculating the 
thresholds in paragraphs (zzz)(1)(i)(A) 
through (1)(i)(C) of this section, the 
term reference entity included in the 

index includes a single reference entity 
included in the index or a group of af-
filiated reference entities included in 
the index as determined in accordance 
with paragraph (zzz)(3)(i) of this sec-
tion (with each reference entity in-
cluded in the index that is an issuing 
entity of an asset-backed security as 
defined in section 3(a)(77) of the Act (15 
U.S.C. 78c(a)(77)) being considered a 
separate reference entity included in 
the index). 

(v) For purposes of determining 
whether one of the criterion in either 
paragraphs (zzz)(1)(i)(D)(1) through 
(zzz)(1)(i)(D)(4) of this section or para-
graphs (zzz)(1)(iv)(D)(8)(i) and 
(a)(1)(iv)(D)(8)(ii) of this section is met, 
the term reference entity included in 
the index includes a single reference 
entity included in the index or a group 
of affiliated entities as determined in 
accordance with paragraph (zzz)(3)(i) of 
this section (with each issuing entity 
of an asset-backed security as defined 
in section 3(a)(77) of the Act (15 U.S.C. 
78c(a)(77)) being considered a separate 
entity). 

(aaaa) Meaning of ‘‘narrow-based se-
curity index’’ as used in the definition 
of ‘‘security-based swap’’ as applied to 
index credit default swaps. 

(1) Notwithstanding paragraph 
(yyy)(1) of this section, and solely for 
purposes of determining whether a 
credit default swap is a security-based 
swap under the definition of ‘‘security- 
based swap’’ in section 3(a)(68)(A)(ii)(I) 
of the Securities Exchange Act of 1934 
(15 U.S.C. 78c(a)(68)(A)(ii)(I), as incor-
porated in section 1a(42) of the Com-
modity Exchange Act, the term nar-
row-based security index means an 
index in which: 

(i)(A) The index is composed of nine 
or fewer securities or securities that 
are issued by nine or fewer non-affili-
ated issuers, provided that a security 
shall not be deemed a component of the 
index for purposes of this section un-
less: 

(1) A credit event with respect to the 
issuer of such security or a credit event 
with respect to such security would re-
sult in a payment by the credit protec-
tion seller to the credit protection 
buyer under the credit default swap 
based on the related notional amount 
allocated to such security; or 
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(2) The fact of such credit event or 
the calculation in accordance with 
paragraph (aaaa)(1)(i)(A)(1) of this sec-
tion of the amount owed with respect 
to such credit event is taken into ac-
count in determining whether to make 
any future payments under the credit 
default swap with respect to any future 
credit events; 

(B) The effective notional amount al-
located to the securities of any issuer 
included in the index comprises more 
than 30 percent of the index’s 
weighting; 

(C) The effective notional amount al-
located to the securities of any five 
non-affiliated issuers included in the 
index comprises more than 60 percent 
of the index’s weighting; or 

(D) Except as provided in paragraph 
(aaaa)(2) of this section, for each secu-
rity included in the index, none of the 
criteria in paragraphs (aaaa)(1)(i)(D)(1) 
through (8) is satisfied: 

(1) The issuer of the security included 
in the index is required to file reports 
pursuant to section 13 or section 15(d) 
of the Securities Exchange Act of 1934 
(15 U.S.C. 78m or 78o(d)); 

(2) The issuer of the security included 
in the index is eligible to rely on the 
exemption provided in rule 12g3–2(b) 
under the Securities Exchange Act of 
1934 (17 CFR 240.12g3–2(b)); 

(3) The issuer of the security included 
in the index has a worldwide market 
value of its outstanding common eq-
uity held by non-affiliates of $700 mil-
lion or more; 

(4) The issuer of the security included 
in the index (other than an issuer of 
the security that is an issuing entity of 
an asset-backed security as defined in 
section 3(a)(77) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(77))) 
has outstanding notes, bonds, deben-
tures, loans or evidences of indebted-
ness (other than revolving credit facili-
ties) having a total remaining prin-
cipal amount of at least $1 billion; 

(5) The security included in the index 
is an exempted security as defined in 
section 3(a)(12) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(12)) 
(other than any municipal security as 
defined in section 3(a)(29) of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 
78c(a)(29))); 

(6) The issuer of the security included 
in the index is a government of a for-
eign country or a political subdivision 
of a foreign country; 

(7) If the security included in the 
index is an asset-backed security as de-
fined in section 3(a)(77) of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 
78c(a)(77)), the security was issued in a 
transaction registered under the Secu-
rities Act of 1933 (15 U.S.C. 77a et seq.) 
and has publicly available distribution 
reports; and 

(8) For a credit default swap entered 
into solely between eligible contract 
participants as defined in section 1a(18) 
of the Commodity Exchange Act: 

(i) The issuer of the security included 
in the index (other than an issuer of 
the security that is an issuing entity of 
an asset-backed security as defined in 
section 3(a)(77) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(77))) 
makes available to the public or other-
wise makes available to such eligible 
contract participant information about 
such issuer pursuant to rule 144A(d)(4) 
of the Securities Act of 1933 (17 CFR 
230.144A(d)(4)); 

(ii) Financial information about the 
issuer of the security included in the 
index (other than an issuer of the secu-
rity that is an issuing entity of an 
asset-backed security as defined in sec-
tion 3(a)(77) of the Securities Exchange 
Act of 1934 (15 U.S.C. 78c(a)(77))) is oth-
erwise publicly available; or 

(iii) In the case of an asset-backed se-
curity as defined in section 3(a)(77) of 
the Securities Exchange Act of 1934 (15 
U.S.C. 78c(a)(77)), information of the 
type and level included in public dis-
tribution reports for similar asset- 
backed securities is publicly available 
about both the issuing entity and such 
asset-backed security; and 

(ii)(A) The index is not composed 
solely of exempted securities as defined 
in section 3(a)(12) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(12)), 
as in effect on the date of enactment of 
the Futures Trading Act of 1982 (other 
than any municipal security as defined 
in section 3(a)(29) of the Securities Ex-
change Act of 1934 (15 U.S.C. 
78c(a)(29))), as in effect on the date of 
enactment of the Futures Trading Act 
of 1982; and 
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(B) Without taking into account any 
portion of the index composed of ex-
empted securities as defined in section 
3(a)(12) of the Securities Exchange Act 
of 1934 (15 U.S.C. 78c(a)(12)), as in effect 
on the date of enactment of the Fu-
tures Trading Act of 1982 (other than 
any municipal security as defined in 
section 3(a)(29) of the Securities Ex-
change Act of 1934 (15 U.S.C. 
78c(a)(29))), the remaining portion of 
the index would be within the term 
‘‘narrow-based security index’’ under 
paragraph (aaaa)(1)(i) of this section. 

(2) Paragraph (aaaa)(1)(i)(D) of this 
section will not apply with respect to 
securities of an issuer included in the 
index if: 

(i) The effective notional amounts al-
located to all securities of such issuer 
included in the index comprise less 
than five percent of the index’s 
weighting; and 

(ii) The securities that satisfy para-
graph (aaaa)(1)(i)(D) of this section 
comprise at least 80 percent of the 
index’s weighting. 

(3) For purposes of this paragraph 
(aaaa): 

(i) An issuer of securities included in 
the index is affiliated with another 
issuer of securities included in the 
index (for purposes of paragraph 
(aaaa)(3)(iv) of this section) or another 
entity (for purposes of paragraph 
(aaaa)(3)(v) of this section) if it con-
trols, is controlled by, or is under com-
mon control with, that other issuer or 
other entity, as applicable; provided 
that each issuer of securities included 
in the index that is an issuing entity of 
an asset-backed security as defined in 
section 3(a)(77) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(77)) 
will not be considered affiliated with 
any other issuer of securities included 
in the index or any other entity that is 
an issuing entity of an asset-backed se-
curity. 

(ii) Control for purposes of this sec-
tion means ownership of more than 50 
percent of the equity of an issuer of se-
curities included in the index (for pur-
poses of paragraph (aaaa)(3)(iv) of this 
section) or another entity (for purposes 
of paragraph (aaaa)(3)(v) of this sec-
tion), or the ability to direct the vot-
ing of more than 50 percent of the vot-
ing equity an issuer of securities in-

cluded in the index (for purposes of 
paragraph (aaaa)(3)(iv) of this section) 
or another entity (for purposes of para-
graph (aaaa)(3)(v) of this section). 

(iii) In identifying an issuer of securi-
ties included in the index for purposes 
of this section, the term issuer in-
cludes: 

(A) An issuer of securities; and 
(B) An issuer of securities that is an 

issuing entity of an asset-backed secu-
rity as defined in section 3(a)(77) of the 
Securities Exchange Act of 1934 (15 
U.S.C. 78c(a)(77)). 

(iv) For purposes of calculating the 
thresholds in paragraphs (zzz)(1)(i)(A) 
through (1)(i)(C) of this section, the 
term issuer of the security included in 
the index includes a single issuer of se-
curities included in the index or a 
group of affiliated issuers of securities 
included in the index as determined in 
accordance with paragraph (aaaa)(3)(i) 
of this section (with each issuer of se-
curities included in the index that is an 
issuing entity of an asset-backed secu-
rity as defined in section 3(a)(77) of the 
Securities Exchange Act of 1934 (15 
U.S.C. 78c(a)(77)) being considered a 
separate issuer of securities included in 
the index). 

(v) For purposes of determining 
whether one of the criterion in either 
paragraphs (aaaa)(1)(i)(D)(1) through 
(aaaa)(1)(i)(D)(4) of this section or 
paragraphs (aaaa)(1)(iv)(D)(8)(i) and 
(aaaa)(1)(iv)(D)(8)(ii) of this section is 
met, the term issuer of the security in-
cluded in the index includes a single 
issuer of securities included in the 
index or a group of affiliated entities 
as determined in accordance with para-
graph (aaaa)(3)(i) of this section (with 
each issuing entity of an asset-backed 
security as defined in section 3(a)(77) of 
the Act (15 U.S.C. 78c(a)(77)) being con-
sidered a separate entity). 

(bbbb) Futures contracts on certain 
foreign sovereign debt. The term secu-
rity-based swap as used in section 
3(a)(68) of the Securities Exchange Act 
of 1934 (15 U.S.C. 78c(a)(68)), as incor-
porated in section 1a(42) of the Com-
modity Exchange Act, does not include 
an agreement, contract, or transaction 
that is based on or references a quali-
fying foreign futures contract (as de-
fined in rule 3a12–8 under the Securi-
ties Exchange Act of 1934 (17 CFR 
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240.3a12–8)) on the debt securities of 
any one or more of the foreign govern-
ments enumerated in rule 3a12–8 under 
the Securities Exchange Act of 1934 (17 
CFR 240.3a12–8), provided that such 
agreement, contract, or transaction 
satisfies the following conditions: 

(1) The futures contract that the 
agreement, contract, or transaction 
references or upon which the agree-
ment, contract, or transaction is based 
is a qualifying foreign futures contract 
that satisfies the conditions of rule 
3a12–8 under the Securities Exchange 
Act of 1934 (17 CFR 240.3a12–8) applica-
ble to qualifying foreign futures con-
tracts; 

(2) The agreement, contract, or 
transaction is traded on or through a 
board of trade (as defined in the Com-
modity Exchange Act); 

(3) The debt securities upon which 
the qualifying foreign futures contract 
is based or referenced and any security 
used to determine the cash settlement 
amount pursuant to paragraph 
(bbbb)(4) of this section were not reg-
istered under the Securities Act of 1933 
(15 U.S.C. 77 et seq.) or the subject of 
any American depositary receipt reg-
istered under the Securities Act of 1933; 

(4) The agreement, contract, or 
transaction may only be cash settled; 
and 

(5) The agreement, contract or trans-
action is not entered into by the issuer 
of the debt securities upon which the 
qualifying foreign futures contract is 
based or referenced (including any se-
curity used to determine the cash pay-
ment due on settlement of such agree-
ment, contract or transaction), an af-
filiate (as defined in the Securities Act 
of 1933 (15 U.S.C. 77 et seq.) and the 
rules and regulations thereunder) of 
the issuer, or an underwriter of such 
issuer’s debt securities. 

(cccc) Cleared Swaps Customer. This 
term has the meaning provided in § 22.1 
of this chapter. 

(dddd) Cleared Swaps Customer Ac-
count. This term has the meaning pro-
vided in § 22.1 of this chapter. 

(eeee) Cleared Swaps Customer Collat-
eral. This term has the meaning pro-
vided in § 22.1 of this chapter. 

(ffff) Confirmation. When used in ref-
erence to a futures commission mer-
chant, introducing broker, or com-

modity trading advisor, this term 
means documentation (electronic or 
otherwise) that memorializes specified 
terms of a transaction executed on be-
half of a customer. When used in ref-
erence to a swap dealer or major swap 
participant, this term has the meaning 
set forth in § 23.500 of this chapter. 

(gggg) Customer Account. This term 
references both a Cleared Swaps Cus-
tomer Account and a Futures Account, 
as defined by paragraphs (dddd) and 
(vv) of this section. 

(hhhh) Electronic trading facility. This 
term means a trading facility that— 

(1) Operates by means of an elec-
tronic or telecommunications network; 
and 

(2) Maintains an automated audit 
trail of bids, offers, and the matching 
of orders or the execution of trans-
actions on the facility. 

(iiii) Futures customer. This term 
means any person who uses a futures 
commission merchant, introducing 
broker, commodity trading advisor, or 
commodity pool operator as an agent 
in connection with trading in any con-
tract for the purchase of sale of a com-
modity for future delivery or any op-
tion on such contract; Provided, how-
ever, an owner or holder of a propri-
etary account as defined in paragraph 
(y) of this section shall not be deemed 
to be a futures customer within the 
meaning of sections 4d(a) and 4d(b) of 
the Act, the regulations that imple-
ment sections 4d and 4f of the Act and 
§ 1.35, and such an owner or holder of 
such a proprietary account shall other-
wise be deemed to be a futures cus-
tomer within the meaning of the Act 
and §§ 1.37 and 1.46 and all other sec-
tions of these rules, regulations, and 
orders which do not implement sec-
tions 4d and 4f of the Act. 

(jjjj) Futures customer funds. This 
term means all money, securities, and 
property received by a futures commis-
sion merchant or by a derivatives 
clearing organization from, for, or on 
behalf of, futures customers: 

(1) To margin, guarantee, or secure 
contracts for future delivery on or sub-
ject to the rules of a contract market 
or derivatives clearing organization, as 
the case may be, and all money accru-
ing to such futures customers as the 
result of such contracts; and 
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(2) In connection with a commodity 
option transaction on or subject to the 
rules of a contract market, or deriva-
tives clearing organization, as the case 
may be: 

(i) To be used as a premium for the 
purchase of a commodity option trans-
action for a futures customer; 

(ii) As a premium payable to a fu-
tures customer; 

(iii) To guarantee or secure perform-
ance of a commodity option by a fu-
tures customer; or 

(iv) Representing accruals (including, 
for purchasers of a commodity option 
for which the full premium has been 
paid, the market value of such com-
modity option) to a futures customer. 

(3) Notwithstanding paragraphs (1) 
and (2) of this definition, the term ‘‘fu-
tures customer funds’’ shall exclude 
money, securities or property held to 
margin, guarantee or secure security 
futures products held in a securities ac-
count, and all money accruing as the 
result of such security futures prod-
ucts. 

(kkkk) Order. This term means an in-
struction or authorization provided by 
a customer to a futures commission 
merchant, introducing broker or com-
modity trading advisor regarding trad-
ing in a commodity interest on behalf 
of the customer. 

(llll) Organized exchange. This term 
means a trading facility that— 

(1) Permits trading— 
(i) By or on behalf of a person that is 

not an eligible contract participant; or 
(ii) By persons other than on a prin-

cipal-to-principal basis; or 
(2) Has adopted (directly or through 

another nongovernmental entity) rules 
that— 

(i) Govern the conduct of partici-
pants, other than rules that govern the 
submission of orders or execution of 
transactions on the trading facility; 
and 

(ii) Include disciplinary sanctions 
other than the exclusion of partici-
pants from trading. 

(mmmm) Prudential regulator. This 
term has the meaning given to the 
term in section 1a(39) of the Com-
modity Exchange Act and includes the 
Board of Governors of the Federal Re-
serve System, the Office of the Comp-
troller of the Currency, the Federal De-

posit Insurance Corporation, the Farm 
Credit Administration, and the Federal 
Housing Finance Agency, as applicable 
to the swap dealer or major swap par-
ticipant. The term also includes the 
Federal Deposit Insurance Corporation, 
with respect to any financial company 
as defined in section 201 of the Dodd- 
Frank Wall Street Reform and Con-
sumer Protection Act or any insured 
depository institution under the Fed-
eral Deposit Insurance Act, and with 
respect to each affiliate of any such 
company or institution. 

(nnnn) Registered entity. This term 
means: 

(1) A board of trade designated as a 
contract market under section 5 of the 
Act; 

(2) A derivatives clearing organiza-
tion registered under section 5b of the 
Act; 

(3) A board of trade designated as a 
contract market under section 5f of the 
Act; 

(4) A swap execution facility reg-
istered under section 5h of the Act; 

(5) A swap data repository registered 
under section 21 of the Act; and 

(6) With respect to a contract that 
the Commission determines is a signifi-
cant price discovery contract, any elec-
tronic trading facility on which the 
contract is executed or traded. 

(oooo) Registrant. This term means: a 
commodity pool operator; commodity 
trading advisor; futures commission 
merchant; introducing broker; leverage 
transaction merchant; floor broker; 
floor trader; major swap participant; 
retail foreign exchange dealer; or swap 
dealer that is subject to these regula-
tions; or an associated person of any of 
the foregoing other than an associated 
person of a swap dealer or major swap 
participant. 

(pppp) Retail forex customer. This term 
means a person, other than an eligible 
contract participant as defined in sec-
tion 1a(18) of the Act, acting on its own 
behalf and trading in any account, 
agreement, contract or transaction de-
scribed in section 2(c)(2)(B) or 2(c)(2)(C) 
of the Act. 

(qqqq) Swap data repository. This term 
means any person that collects and 
maintains information or records with 
respect to transactions or positions in, 
or the terms and conditions of, swaps 
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entered into by third parties for the 
purpose of providing a centralized rec-
ordkeeping facility for swaps. 

(rrrr) Swap execution facility. This 
term means a trading system or plat-
form in which multiple participants 
have the ability to execute or trade 
swaps by accepting bids and offers 
made by multiple participants in the 
facility or system, through any means 
of interstate commerce, including any 
trading facility, that— 

(1) Facilitates the execution of swaps 
between persons; and 

(2) Is not a designated contract mar-
ket. 

(ssss) Trading facility. This term has 
the meaning set forth in section 1a(51) 
of the Act. 

[41 FR 3194, Jan. 21, 1976] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 1.3, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.fdsys.gov. 

§ 1.4 Electronic signatures, acknowl-
edgments and verifications. 

For purposes of complying with any 
provision in the Commodity Exchange 
Act or the rules or regulations in this 
Chapter I that requires a swap trans-
action to be acknowledged by a swap 
dealer or major swap participant or a 
document to be signed or verified by a 
customer of a futures commission mer-
chant or introducing broker, a retail 
forex customer of a retail foreign ex-
change dealer or futures commission 
merchant, a pool participant or a cli-
ent of a commodity trading advisor, or 
a counterparty of a swap dealer or 
major swap participant, an electronic 
signature executed by the customer, 
retail forex customer, participant, cli-
ent, counterparty, swap dealer, or 
major swap participant will be suffi-
cient, if the futures commission mer-
chant, retail foreign exchange dealer, 
introducing broker, commodity pool 
operator, commodity trading advisor, 
swap dealer, or major swap participant 
elects generally to accept electronic 
signatures, acknowledgments or 
verifications or another Commission 
rule permits the use of electronic sig-
natures for the purposes listed above; 
Provided, however, That the electronic 
signature must comply with applicable 

Federal laws and other Commission 
rules; And, Provided further, That the 
futures commission merchant, retail 
foreign exchange dealer, introducing 
broker, commodity pool operator, com-
modity trading advisor, swap dealer, or 
major swap participant must adopt and 
use reasonable safeguards regarding 
the use of electronic signatures, includ-
ing at a minimum safeguards employed 
to prevent alteration of the electronic 
record with which the electronic signa-
ture is associated, after such record 
has been electronically signed. 

[77 FR 66320, Nov. 2, 2012] 

§ 1.6 Anti-evasion. 
(a) It shall be unlawful to conduct ac-

tivities outside the United States, in-
cluding entering into agreements, con-
tracts, and transactions and struc-
turing entities, to willfully evade or at-
tempt to evade any provision of the 
Commodity Exchange Act as enacted 
by Subtitle A of the Wall Street Trans-
parency and Accountability Act of 2010 
or the rules, regulations, and orders of 
the Commission promulgated there-
under (Subtitle A). 

(b) The form, label, and written docu-
mentation of an agreement, contract, 
or transaction, or an entity, shall not 
be dispositive in determining whether 
the agreement, contract, or trans-
action, or entity, has been entered into 
or structured to willfully evade as pro-
vided in paragraph (a) of this section. 

(c) An activity conducted outside the 
United States to evade as provided in 
paragraph (a) of this section shall be 
subject to the provisions of Subtitle A. 

(d) Notwithstanding the foregoing, no 
agreement, contract, or transaction 
structured as a security (including a 
security-based swap) under the securi-
ties laws (as defined in section 3(a)(47) 
of the Securities Exchange Act of 1934 
(15 U.S.C. 78c(a)(47))) shall be deemed a 
swap pursuant to this section. 

[77 FR 48354, Aug. 13, 2012] 

§ 1.7 Books and records requirements 
for security-based swap agree-
ments. 

(a) A person registered as a swap data 
repository under section 21 of the Com-
modity Exchange Act and the rules and 
regulations thereunder: 
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(1) Shall not be required to keep and 
maintain additional books and records 
regarding security-based swap agree-
ments other than the books and 
records regarding swaps required to be 
kept and maintained pursuant to sec-
tion 21 of the Commodity Exchange 
Act and the rules and regulations 
thereunder; and 

(2) Shall not be required to collect 
and maintain additional data regarding 
security-based swap agreements other 
than the data regarding swaps required 
to be collected and maintained by such 
persons pursuant to section 21 of the 
Commodity Exchange Act and the 
rules and regulations thereunder. 

(b) A person shall not be required to 
keep and maintain additional books 
and records, including daily trading 
records, regarding security-based swap 
agreements other than the books and 
records regarding swaps required to be 
kept and maintained by such persons 
pursuant to section 4s of the Com-
modity Exchange Act and the rules and 
regulations thereunder if such person 
is registered as: 

(1) A swap dealer under section 
4s(a)(1) of the Commodity Exchange 
Act and the rules and regulations 
thereunder; 

(2) A major swap participant under 
section 4s(a)(2) of the Commodity Ex-
change Act and the rules and regula-
tions thereunder; 

(3) A security-based swap dealer 
under section 15F(a)(1) of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78o- 
10(a)(1)) and the rules and regulations 
thereunder; or 

(4) a major security-based swap par-
ticipant under section 15F(a)(2) of the 
Securities Exchange Act of 1934 (15 
U.S.C. 78o-10(a)(2)) and the rules and 
regulations thereunder. 

(c) The term security-based swap 
agreement has the meaning set forth in 
section 1a(47)(A)(v) of the Commodity 
Exchange Act. 

[77 FR 48354, Aug. 13, 2012] 

§ 1.8 Requests for interpretation of 
swaps, security-based swaps, and 
mixed swaps. 

(a) In general. Any person may sub-
mit a request to the Commission and 
the Securities and Exchange Commis-
sion to provide a joint interpretation of 

whether a particular agreement, con-
tract, or transaction (or class thereof) 
is: 

(1) A swap, as that term is defined in 
section 1a(47) of the Commodity Ex-
change Act and the rules and regula-
tions promulgated thereunder; 

(2) A security-based swap, as that 
term is defined in section 1a(42) of the 
Commodity Exchange Act and the 
rules and regulations promulgated 
thereunder; or 

(3) A mixed swap, as that term is de-
fined in section 1a(47)(D) of the Com-
modity Exchange Act and the rules and 
regulations promulgated thereunder. 

(b) Request process. In making a re-
quest pursuant to paragraph (a) of this 
section, the requesting person must 
provide the Commission and the Secu-
rities and Exchange Commission with 
the following: 

(1) All material information regard-
ing the terms of the agreement, con-
tract, or transaction (or class thereof); 

(2) A statement of the economic char-
acteristics and purpose of the agree-
ment, contract, or transaction (or class 
thereof); 

(3) The requesting person’s deter-
mination as to whether the agreement, 
contract, or transaction (or class 
thereof) should be characterized as a 
swap, a security-based swap, or both, 
(i.e., a mixed swap), including the basis 
for such determination; and 

(4) Such other information as may be 
requested by the Commission or the 
Securities and Exchange Commission. 

(c) Request withdrawal. A person may 
withdraw a request made pursuant to 
paragraph (a) of this section at any 
time prior to the issuance of a joint in-
terpretation or joint proposed rule by 
the Commission and the Securities and 
Exchange Commission in response to 
the request; provided, however, that 
notwithstanding such withdrawal, the 
Commission and the Securities and Ex-
change Commission may provide a 
joint interpretation of whether the 
agreement, contract, or transaction (or 
class thereof) is a swap, a security- 
based swap, or both (i.e., a mixed swap). 

(d) Request by the Commission or the 
Securities and Exchange Commission. In 
the absence of a request for a joint in-
terpretation under paragraph (a) of 
this section: 
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(1) If the Commission or the Securi-
ties and Exchange Commission receives 
a proposal to list, trade, or clear an 
agreement, contract, or transaction (or 
class thereof) that raises questions as 
to the appropriate characterization of 
such agreement, contract, or trans-
action (or class thereof) as a swap, a se-
curity-based swap, or both (i.e., a 
mixed swap), the Commission or the 
Securities and Exchange Commission, 
as applicable, promptly shall notify the 
other of the agreement, contract, or 
transaction (or class thereof); and 

(2) The Commission or the Securities 
and Exchange Commission, or their 
Chairmen jointly, may submit a re-
quest for a joint interpretation as de-
scribed in paragraph (a) of this section; 
such submission shall be made pursu-
ant to paragraph (b) of this section, 
and may be withdrawn pursuant to 
paragraph (c) of this section. 

(e) Timeframe for joint interpretation. 
(1) If the Commission and the Securi-
ties and Exchange Commission deter-
mine to issue a joint interpretation as 
described in paragraph (a) of this sec-
tion, such joint interpretation shall be 
issued within 120 days after receipt of a 
complete submission requesting a joint 
interpretation under paragraph (a) or 
(d) of this section. 

(2) The Commission and the Securi-
ties and Exchange Commission shall 
consult with the Board of Governors of 
the Federal Reserve System prior to 
issuing any joint interpretation as de-
scribed in paragraph (a) of this section. 

(3) If the Commission and the Securi-
ties and Exchange Commission seek 
public comment with respect to a joint 
interpretation regarding an agreement, 
contract, or transaction (or class 
thereof), the 120-day period described in 
paragraph (e)(1) of this section shall be 
stayed during the pendency of the com-
ment period, but shall recommence 
with the business day after the public 
comment period ends. 

(4) Nothing in this section shall re-
quire the Commission and the Securi-
ties and Exchange Commission to issue 
any joint interpretation. 

(5) If the Commission and the Securi-
ties and Exchange Commission do not 
issue a joint interpretation within the 
time period described in paragraph 
(e)(1) or (e)(3) of this section, each of 

the Commission and the Securities and 
Exchange Commission shall publicly 
provide the reasons for not issuing 
such a joint interpretation within the 
applicable timeframes. 

(f) Joint proposed rule. (1) Rather than 
issue a joint interpretation pursuant to 
paragraph (a) of this section, the Com-
mission and the Securities and Ex-
change Commission may issue a joint 
proposed rule, in consultation with the 
Board of Governors of the Federal Re-
serve System, to further define one or 
more of the terms swap, security-based 
swap, or mixed swap. 

(2) A joint proposed rule described in 
paragraph (f)(1) of this section shall be 
issued within the timeframe for issuing 
a joint interpretation set forth in para-
graph (e) of this section. 

[77 FR 48354, Aug. 13, 2012] 

§ 1.9 Regulation of mixed swaps. 

(a) In general. The term mixed swap 
has the meaning set forth in section 
1a(47)(D) of the Commodity Exchange 
Act. 

(b) Regulation of bilateral uncleared 
mixed swaps entered into by dually-reg-
istered dealers or major participants. A 
mixed swap that is neither executed on 
nor subject to the rules of a designated 
contract market, national securities 
exchange, swap execution facility, se-
curity-based swap execution facility, or 
foreign board of trade; that will not be 
submitted to a derivatives clearing or-
ganization or registered or exempt 
clearing agency to be cleared; and 
where at least one party is registered 
with the Commission as a swap dealer 
or major swap participant and also 
with the Securities and Exchange Com-
mission as a security-based swap dealer 
or major security-based swap partici-
pant, shall be subject to: 

(1) The following provisions of the 
Commodity Exchange Act, and the 
rules and regulations promulgated 
thereunder: 

(i) Examinations and information 
sharing: sections 4s(f) and 8 of the Com-
modity Exchange Act; 

(ii) Enforcement: sections 2(a)(1)(B), 
4(b), 4b, 4c, 4s(h)(1)(A), 4s(h)(4)(A), 6(c), 
6(d), 6c, 6d, 9, 13(a), 13(b), and 23 of the 
Commodity Exchange Act; 
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(iii) Reporting to a swap data reposi-
tory: section 4r of the Commodity Ex-
change Act; 

(iv) Real-time reporting: section 
2(a)(13) of the Commodity Exchange 
Act; 

(v) Capital: section 4s(e) of the Com-
modity Exchange Act; and 

(vi) Position Limits: section 4a of the 
Commodity Exchange Act; and 

(2) The provisions of the Federal se-
curities laws, as defined in section 
3(a)(47) of the Securities Exchange Act 
of 1934 (15 U.S.C. 78c(a)(47)), and the 
rules and regulations promulgated 
thereunder. 

(c) Process for determining regulatory 
treatment for other mixed swaps—(1) In 
general. Any person who desires or in-
tends to list, trade, or clear a mixed 
swap (or class thereof) that is not sub-
ject to paragraph (b) of this section 
may request the Commission and the 
Securities and Exchange Commission 
to issue a joint order permitting the re-
questing person (and any other person 
or persons that subsequently lists, 
trades, or clears that mixed swap) to 
comply, as to parallel provisions only, 
with specified parallel provisions of ei-
ther the Commodity Exchange Act or 
the Securities Exchange Act of 1934 (15 
U.S.C. 78a et seq.), and the rules and 
regulations thereunder (collectively, 
specified parallel provisions), instead of 
being required to comply with parallel 
provisions of both the Commodity Ex-
change Act and the Securities Ex-
change Act of 1934. For purposes of this 
paragraph (c), parallel provisions means 
comparable provisions of the Com-
modity Exchange Act and the Securi-
ties Exchange Act of 1934 that were 
added or amended by the Wall Street 
Transparency and Accountability Act 
of 2010 with respect to swaps and secu-
rity-based swaps, and the rules and reg-
ulations thereunder. 

(2) Request Process. A person submit-
ting a request pursuant to paragraph 
(c)(1) of this section must provide the 
Commission and the Securities and Ex-
change Commission with the following: 

(i) All material information regard-
ing the terms of the specified, or speci-
fied class of, mixed swap; 

(ii) The economic characteristics and 
purpose of the specified, or specified 
class of, mixed swap; 

(iii) The specified parallel provisions, 
and the reasons the person believes 
such specified parallel provisions would 
be appropriate for the mixed swap (or 
class thereof); and 

(iv) An analysis of: 
(A) The nature and purposes of the 

parallel provisions that are the subject 
of the request; 

(B) The comparability of such par-
allel provisions; 

(C) The extent of any conflicts or dif-
ferences between such parallel provi-
sions; and 

(D) Such other information as may 
be requested by the Commission or the 
Securities and Exchange Commission. 

(3) Request withdrawal. A person may 
withdraw a request made pursuant to 
paragraph (c)(1) of this section at any 
time prior to the issuance of a joint 
order under paragraph (c)(4) of this sec-
tion by the Commission and the Secu-
rities and Exchange Commission in re-
sponse to the request. 

(4) Issuance of orders. In response to a 
request under paragraph (c)(1) of this 
section, the Commission and the Secu-
rities and Exchange Commission, as 
necessary to carry out the purposes of 
the Wall Street Transparency and Ac-
countability Act of 2010, may issue a 
joint order, after notice and oppor-
tunity for comment, permitting the re-
questing person (and any other person 
or persons that subsequently lists, 
trades, or clears that mixed swap) to 
comply, as to parallel provisions only, 
with the specified parallel provisions 
(or another subset of the parallel provi-
sions that are the subject of the re-
quest, as the Commissions determine is 
appropriate), instead of being required 
to comply with parallel provisions of 
both the Commodity Exchange Act and 
the Securities Exchange Act of 1934. In 
determining the contents of such joint 
order, the Commission and the Securi-
ties and Exchange Commission may 
consider, among other things: 

(i) The nature and purposes of the 
parallel provisions that are the subject 
of the request; 

(ii) The comparability of such par-
allel provisions; and 

(iii) The extent of any conflicts or 
differences between such parallel provi-
sions. 
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(5) Timeframe. (i) If the Commission 
and the Securities and Exchange Com-
mission determine to issue a joint 
order as described in paragraph (c)(4) of 
this section, such joint order shall be 
issued within 120 days after receipt of a 
complete request for a joint order 
under paragraph (c)(1) of this section, 
which time period shall be stayed dur-
ing the pendency of the public com-
ment period provided for in paragraph 
(c)(4) of this section and shall recom-
mence with the business day after the 
public comment period ends. 

(ii) Nothing in this section shall re-
quire the Commission and the Securi-
ties and Exchange Commission to issue 
any joint order. 

(iii) If the Commission and the Secu-
rities and Exchange Commission do not 
issue a joint order within the time pe-
riod described in paragraph (c)(5)(i) of 
this section, each of the Commission 
and the Securities and Exchange Com-
mission shall publicly provide the rea-
sons for not issuing such a joint order 
within that timeframe. 

[77 FR 48354, Aug. 13, 2012] 

MINIMUM FINANCIAL AND RELATED 
REPORTING REQUIREMENTS 

§ 1.10 Financial reports of futures 
commission merchants and intro-
ducing brokers. 

(a) Application for registration. (1) Ex-
cept as otherwise provided, a futures 
commission merchant or an applicant 
for registration as a futures commis-
sion merchant, in order to satisfy any 
requirement in this part that it file a 
Form 1-FR, must file a Form 1-FR- 
FCM, and any reference in this part to 
Form 1-FR with respect to a futures 
commission merchant or applicant 
therefor shall be deemed to be a ref-
erence to Form 1-FR-FCM. Except as 
otherwise provided, an introducing 
broker or an applicant for registration 
as an introducing broker, in order to 
satisfy any requirement in this part 
that it file a Form 1-FR, must file a 
Form 1-FR-IB, and any reference in 
this part to Form 1-FR with respect to 
an introducing broker or applicant 
therefor shall be deemed to be a ref-
erence to Form 1-FR-IB. 

(2) (i) (A) Except as provided in para-
graphs (a)(3) and (h) of this section, 

each person who files an application for 
registration as a futures commission 
merchant and who is not so registered 
at the time of such filing, must, con-
currently with the filing of such appli-
cation, file either: 

(1) A Form 1-FR-FCM certified by an 
independent public accountant in ac-
cordance with § 1.16 as of a date not 
more than 45 days prior to the date on 
which such report is filed; or 

(2) A Form 1-FR-FCM as of a date not 
more than 17 business days prior to the 
date on which such report is filed and 
a Form 1-FR-FCM certified by an inde-
pendent public accountant in accord-
ance with § 1.16 as of a date not more 
than one year prior to the date on 
which such report is filed. 

(B) Each such person must include 
with such financial report a statement 
describing the source of his current as-
sets and representing that his capital 
has been contributed for the purpose of 
operating his business and will con-
tinue to be used for such purpose. 

(ii) (A) Except as provided in para-
graphs (a)(3) and (h) of this section, 
each person who files an application for 
registration as an introducing broker 
and who is not so registered at the 
time of such filing, must, concurrently 
with the filing of such application, file 
either: 

(1) A Form 1-FR-IB certified by an 
independent public accountant in ac-
cordance with § 1.16 as of a date not 
more than 45 days prior to the date on 
which such report is filed; 

(2) A Form 1-FR-IB as of a date not 
more than 17 business days prior to the 
date on which such report is filed and 
a Form 1-FR-IB certified by an inde-
pendent public accountant in accord-
ance with § 1.16 as of a date not more 
than one year prior to the date on 
which such report is filed; 

(3) A Form 1-FR-IB as of a date not 
more than 17 business days prior to the 
date on which such report is filed, Pro-
vided, however, that such applicant 
shall be subject to a review by the ap-
plicant’s designated self-regulatory or-
ganization within six months of reg-
istration; or 

(4) A guarantee agreement. 
(B) Each person filing in accordance 

with paragraphs (a)(2)(ii)(A) (1), (2) or 
(3) of this section must include with 
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such financial report a statement de-
scribing the source of his current as-
sets and representing that his capital 
has been contributed for the purpose of 
operating his business and will con-
tinue to be used for such purpose. 

(3)(i) The provisions of paragraph 
(a)(2) of this section do not apply to 
any person succeeding to and con-
tinuing the business of another futures 
commission merchant. Each such per-
son who files an application for reg-
istration as a futures commission mer-
chant and who is not so registered in 
that capacity at the time of such filing 
must file a Form 1-FR-FCM as of the 
first month end following the date on 
which his registration is approved. 
Such report must be filed with the Na-
tional Futures Association, the Com-
mission and the designated self-regu-
latory organization, if any, not more 
than 17 business days after the date for 
which the report is made. 

(ii) The provisions of paragraph (a)(2) 
of this section do not apply to any per-
son succeeding to and continuing the 
business of another introducing broker. 

(A) Each such person who succeeds to 
and continues the business of an intro-
ducing broker which was not operating 
pursuant to a guarantee agreement, or 
which was operating pursuant to a 
guarantee agreement and was also a se-
curities broker or dealer at the time of 
succession, who files an application for 
registration as an introducing broker, 
and who is not so registered in that ca-
pacity at the time of such filing, must 
file with the National Futures Associa-
tion either a guarantee agreement with 
his application for registration or a 
Form 1-FR-IB as of the first month end 
following the date on which his reg-
istration is approved. Such Form 1-FR- 
IB must be filed not more than 17 busi-
ness days after the date for which the 
report is made. 

(B) Each such person who succeeds to 
and continues the business of an intro-
ducing broker which was operating 
pursuant to a guarantee agreement and 
which was not also a securities broker 
or dealer at the time of succession, who 
files an application for registration as 
an introducing broker, and who is not 
so registered in that capacity at the 
time of such filing, must file with the 
National Futures Association either a 

guarantee agreement or a Form 1-FR- 
IB with his application for registra-
tion. If such person files a Form 1-FR- 
IB with his application for registra-
tion, such person must also file a Form 
1-FR-IB, certified by an independent 
public accountant, as of a date no later 
than the end of the month registration 
is granted. The Form 1-FR-IB certified 
by an independent public accountant 
must be filed with the National Fu-
tures Association not more than 45 
days after the date for which the report 
is made. 

(b) Filing of financial reports. (1)(i) Ex-
cept as provided in paragraphs (b)(3) 
and (h) of this section, each person reg-
istered as a futures commission mer-
chant must file a Form 1-FR-FCM as of 
the close of business each month. Each 
Form 1-FR-FCM must be filed no later 
than 17 business days after the date for 
which the report is made. 

(ii) In addition to the monthly finan-
cial reports required by paragraph 
(b)(1)(i) of this section, each person 
registered as a futures commission 
merchant must file a Form 1–FR–FCM 
as of the close of its fiscal year, which 
must be certified by an independent 
public accountant in accordance with 
§ 1.16, and must be filed no later than 60 
days after the close of the futures com-
mission merchant’s fiscal year: Pro-
vided, however, that a registrant which 
is registered with the Securities and 
Exchange Commission as a securities 
broker or dealer must file this report 
not later than the time permitted for 
filing an annual audit report under 
§ 240.17a–5(d)(5) of this title. 

(2)(i) Except as provided in para-
graphs (b)(3) and (h) of this section, and 
except for an introducing broker oper-
ating pursuant to a guarantee agree-
ment which is not also a securities 
broker or dealer, each person reg-
istered as an introducing broker must 
file a Form 1–FR–IB semiannually as of 
the middle and the close of each fiscal 
year. Each Form 1–FR–IB must be filed 
no later than 17 business days after the 
date for which the report is made. 

(ii)(A) In addition to the financial re-
ports required by paragraph (b)(2)(i) of 
this section, each person registered as 
an introducing broker must file a Form 
1–FR–IB as of the close of its fiscal 
year which must be certified by an 

VerDate Sep<11>2014 09:54 May 23, 2016 Jkt 238057 PO 00000 Frm 00053 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



44 

17 CFR Ch. I (4–1–16 Edition) § 1.10 

independent public accountant in ac-
cordance with § 1.16 no later than 90 
days after the close of each introducing 
broker’s fiscal year: Provided, however, 
that a registrant which is registered 
with the Securities and Exchange Com-
mission as a securities broker or dealer 
must file this report not later than the 
time permitted for filing an annual 
audit report under § 240.17a–5(d)(5) of 
this title. 

(B) If an introducing broker has filed 
previously a Form 1-FR-IB, certified by 
an independent public accountant in 
accordance with the provisions of para-
graphs (a)(2)(ii) or (j)(8) of this section 
and § 1.16 of this part, as of a date not 
more than one year prior to the close 
of such introducing broker’s fiscal 
year, it need not have certified by an 
independent public accountant the 
Form 1-FR-IB filed as of the intro-
ducing broker’s first fiscal year-end 
following the as of date of its initial 
certified Form 1-FR-IB. In such a case, 
the introducing broker’s Form 1-FR-IB 
filed as of the close of the second fiscal 
year-end following the as of date of its 
initial certified Form 1-FR-IB must 
cover the period of time between those 
two dates and must be certified by an 
independent public accountant in ac-
cordance with § 1.16 of this part. 

(3) The provisions of paragraphs (b)(1) 
and (b)(2) of this section may be met by 
any person registered as a futures com-
mission merchant or as an introducing 
broker who is a member of a designated 
self-regulatory organization and con-
forms to minimum financial standards 
and related reporting requirements set 
by such designated self-regulatory or-
ganization in its bylaws, rules, regula-
tions, or resolutions and approved by 
the Commission pursuant to Section 
4f(b) of the Act and § 1.52: Provided, 
however, That each such registrant 
shall promptly file with the Commis-
sion a true and exact copy of each fi-
nancial report which it files with such 
designated self-regulatory organiza-
tion. 

(4) Upon receiving written notice 
from any representative of the Na-
tional Futures Association, the Com-
mission or any self-regulatory organi-
zation of which it is a member, an ap-
plicant or registrant, except an appli-
cant for registration as an introducing 

broker which has filed concurrently 
with its application for registration a 
guarantee agreement and which is not 
also a securities broker or dealer, 
must, monthly or at such times as 
specified, furnish the National Futures 
Association, the Commission or the 
self-regulatory organization requesting 
such information a Form 1–FR or such 
other financial information as re-
quested by the National Futures Asso-
ciation, the Commission or the self- 
regulatory organization. Each such 
Form 1–FR or such other information 
must be furnished within the time pe-
riod specified in the written notice, and 
in accordance with the provisions of 
paragraph (c) of this section. 

(5) Each futures commission mer-
chant must file with the Commission 
the measure of the future commission 
merchant’s leverage as of the close of 
the business each month. For purpose 
of this section, the term ‘‘leverage’’ 
shall be defined by a registered futures 
association of which the futures com-
mission merchant is a member. The fu-
tures commission merchant is required 
to file the leverage information with 
the Commission within 17 business 
days of the close of the futures com-
mission merchant’s month end. 

(c) Where to file reports. (1) Form 1–FR 
filed by an introducing broker pursu-
ant to paragraph (b)(2) of this section 
need be filed only with, and will be con-
sidered filed when received by, the Na-
tional Futures Association. Other re-
ports or information provided for in 
this section will be considered filed 
when received by the Regional office of 
the Commission with jurisdiction over 
the state in which the registrant’s 
principal place of business is located 
(as set forth in § 140.02 of this chapter) 
and by the designated self-regulatory 
organization, if any; and reports or 
other information required to be filed 
by this section by an applicant for reg-
istration will be considered filed when 
received by the National Futures Asso-
ciation. Any report or information 
filed with the National Futures Asso-
ciation pursuant to this paragraph 
shall be deemed for all purposes to be 
filed with, and to be the official record 
of, the Commission. 
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(2)(i) All filings or other notices pre-
pared by a futures commission mer-
chant pursuant to this section must be 
submitted to the Commission in elec-
tronic form using a form of user au-
thentication assigned in accordance 
with procedures established by or ap-
proved by the Commission, and other-
wise in accordance with instructions 
issued by or approved by the Commis-
sion, if the futures commission mer-
chant or a designated self-regulatory 
organization has provided the Commis-
sion with the means necessary to read 
and to process the information con-
tained in such report. A Form 1–FR re-
quired to be certified by an inde-
pendent public accountant in accord-
ance with § 1.16 which is filed by a fu-
tures commission merchant must be 
filed electronically. 

(ii) Except as provided in paragraph 
(h) of this section, all filings or other 
notices or applications prepared by an 
introducing broker or applicant for 
registration as an introducing broker 
or futures commission merchant pursu-
ant to this section must be filed elec-
tronically in accordance with elec-
tronic filing procedures established by 
the National Futures Association. In 
the case of a Form 1–FR–IB that is re-
quired to be certified by an inde-
pendent public accountant in accord-
ance with § 1.16, a paper copy of any 
such filing with the original manually 
signed certification must be main-
tained by the introducing broker or ap-
plicant for registration as an intro-
ducing broker in accordance with § 1.31. 

(3) Any information required of a reg-
istrant by a self-regulatory organiza-
tion pursuant to paragraph (b)(4) of 
this section need be furnished only to 
such self-regulatory organization and 
the Commission, and any information 
required of an applicant by the Na-
tional Futures Association pursuant to 
paragraph (b)(4) of this section need be 
furnished only to the National Futures 
Association and the Commission. 

(4) Any guarantee agreement entered 
into between a futures commission 
merchant and an introducing broker in 
accordance with the provisions of this 
section need be filed only with, and 
will be considered filed when received 
by, the National Futures Association. 

(d) Contents of financial reports. (1) 
Each Form 1–FR filed pursuant to this 
§ 1.10 which is not required to be cer-
tified by an independent public ac-
countant must be completed in accord-
ance with the instructions to the form 
and contain: 

(i) A statement of financial condition 
as of the date for which the report is 
made; 

(ii) Statements of income (loss) and a 
statement of changes in ownership eq-
uity for the period between the date of 
the most recent statement of financial 
condition filed with the Commission 
and the date for which the report is 
made; 

(iii) A statement of changes in liabil-
ities subordinated to claims of general 
creditors for the period between the 
date of the most recent statement of fi-
nancial condition filed with the Com-
mission and the date for which the re-
port is made; 

(iv) A statement of the computation 
of the minimum capital requirements 
pursuant to § 1.17 as of the date for 
which the report is made; 

(v) For a futures commission mer-
chant only, the statements of segrega-
tion requirements and funds in seg-
regation for customers trading on U.S. 
commodity exchanges and for cus-
tomers’ dealer options accounts, the 
statement of secured amounts and 
funds held in separate accounts for 30.7 
customers (as defined in § 30.1 of this 
chapter) in accordance with § 30.7 of 
this chapter, and the statement of 
cleared swaps customer segregation re-
quirements and funds in cleared swaps 
customer accounts under section 4d(f) 
of the Act as of the date for which the 
report is made; and 

(vi) In addition to the information 
expressly required, such futher mate-
rial information as may be necessary 
to make the required statements and 
schedules not misleading. 

(2) Each Form 1–FR filed pursuant to 
this § 1.10 which is required to be cer-
tified by an independent public ac-
countant must be completed in accord-
ance with the instructions to the form 
and contain: 

(i) A statement of financial condition 
as of the date for which the report is 
made; 
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(ii) Statements of income (loss), cash 
flows, changes in ownership equity, and 
changes in liabilities subordinated to 
claims of general creditors, for the pe-
riod between the date of the most re-
cent certified statement of financial 
condition filed with the Commission 
and the date for which the report is 
made: Provided, That for an applicant 
filing pursuant to paragraph (a)(2) of 
this section the period must be the 
year ending as of the date of the state-
ment of financial condition; 

(iii) A statement of the computation 
of the minimum capital requirements 
pursuant to § 1.17 as of the date for 
which the report is made; 

(iv) For a futures commission mer-
chant only, the statements of segrega-
tion requirements and funds in seg-
regation for customers trading on U.S. 
commodity exchanges and for cus-
tomers’ dealer options accounts, the 
statement of secured amounts and 
funds held in separate accounts for 30.7 
customers (as defined in § 30.1 of this 
chapter) in accordance with § 30.7 of the 
chapter, and the statement of cleared 
swaps customers segregation require-
ments and funds in cleared swaps cus-
tomer accounts under section 4d(f) of 
the Act as of the date for which the re-
port is made; 

(v) Appropriate footnote disclosures; 
(vi) A reconciliation, including ap-

propriate explanations, of the state-
ment of the computation of the min-
imum capital requirements pursuant to 
§ 1.17 and, for a futures commission 
merchant only, the statements of seg-
regation requirements and funds in 
segregation for customers trading on 
U.S. commodity exchanges and for cus-
tomers’ dealer option accounts, the 
statement of secured amounts and 
funds held in separate accounts for 30.7 
customers (as defined in § 30.1 of this 
chapter) in accordance with § 30.7 of 
this chapter, and the statement of 
cleared swaps customer segregation re-
quirements and funds in cleared swaps 
customer accounts under section 4d(f) 
of the Act, in the certified Form 1–FR 
with the applicant’s or registrant’s cor-
responding uncertified most recent 
Form 1–FR filing when material dif-
ferences exist or, if no material dif-
ferences exist, a statement so indi-
cating; and 

(vii) In addition to the information 
expressly required, such further mate-
rial information as may be necessary 
to make the required statements not 
misleading. 

(3) The statements required by para-
graphs (d)(2)(i) and (d)(2)(ii) of this sec-
tion may be presented in accordance 
with generally accepted accounting 
principles in the certified reports filed 
as of the close of the registrant’s fiscal 
year pursuant to paragraphs (b)(1)(ii) 
or (b)(2)(ii) of this section or accom-
panying the application for registra-
tion pursuant to paragraph (a)(2) of 
this section, rather than in the format 
specifically prescribed by these regula-
tions: Provided, the statement of finan-
cial condition is presented in a format 
as consistent as possible with the Form 
1–FR and a reconciliation is provided 
reconciling such statement of financial 
condition to the statement of the com-
putation of the minimum capital re-
quirements pursuant to § 1.17. Such rec-
onciliation must be certified by an 
independent public accountant in ac-
cordance with § 1.16. 

(4) Attached to each Form 1–FR filed 
pursuant to this section must be an 
oath or affirmation that to the best 
knowledge and belief of the individual 
making such oath or affirmation the 
information contained in the Form 1– 
FR is true and correct. The individual 
making such oath or affirmation must 
be: 

(i) If the registrant or applicant is a 
sole proprietorship, the proprietor; if a 
partnership, any general partner; if a 
corporation, the chief executive officer 
or chief financial officer; and, if a lim-
ited liability company or limited li-
ability partnership, the chief executive 
officer, the chief financial officer, the 
manager, the managing member, or 
those members vested with the man-
agement authority for the limited li-
ability company or limited liability 
partnership; or 

(ii) If the registrant or applicant is 
registered with the Securities and Ex-
change Commission as a securities 
broker or dealer, the representative au-
thorized under § 240.17a–5 of this title to 
file for the securities broker or dealer 
its Financial and Operational Com-
bined Uniform Single Report under the 
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Securities Exchange Act of 1934, part 
II, part IIA, or part II CSE. 

(iii) In the case of a Form 1–FR filed 
via electronic transmission in accord-
ance with procedures established by or 
approved by the Commission, such 
transmission must be accompanied by 
the user authentication assigned to the 
authorized signer under such proce-
dures, and the use of such user authen-
tication will constitute and become a 
substitute for the manual signature of 
the authorized signer for the purpose of 
making the oath or affirmation re-
ferred to in this paragraph. 

(e) Election of fiscal year. (1) An appli-
cant wishing to establish a fiscal year 
other than the calendar year may do so 
by notifying the National Futures As-
sociation of its election of such fiscal 
year, in writing, concurrently with the 
filing of the Form 1–FR pursuant to 
paragraph (a)(2) of this section, but in 
no event may such fiscal year end more 
than one year from the date of the 
Form 1–FR filed pursuant to paragraph 
(a)(2) of this section. An applicant that 
does not so notify the National Futures 
Association will be deemed to have 
elected the calendar year as its fiscal 
year. 

(2) (i) A registrant must continue to 
use its elected fiscal year, calendar or 
otherwise, unless a change in such fis-
cal year has been approved pursuant to 
this paragraph (e)(2). 

(ii) Futures commission merchant reg-
istrants. (A) A futures commission mer-
chant may file with its designated self- 
regulatory organization an application 
to change its fiscal year, a copy of 
which the registrant must file with the 
Commission. The application shall be 
approved or denied in writing by the 
designated self-regulatory organiza-
tion. The registrant must file imme-
diately with the Commission a copy of 
any notice it receives from the des-
ignated self-regulatory organization to 
approve or deny the registrant’s appli-
cation to change its fiscal year. A writ-
ten notice of approval shall become ef-
fective upon the filing by the reg-
istrant of a copy with the Commission, 
and a written notice of denial shall be 
effective as of the date of the notice. 

(B) A futures commission merchant 
that is registered with the Securities 
and Exchange Commission as a securi-

ties broker or dealer may file with its 
designated self-regulatory organization 
copies of any notice or application filed 
with its designated examining author-
ity, pursuant to § 240.17a–5(d)(1)(i) of 
this title, for a change in fiscal year or 
‘‘as of’’ date for its annual audited fi-
nancial statement. The registrant 
must also file immediately with the 
designated self-regulatory organization 
and the Commission copies of any no-
tice it receives from its designated ex-
amining authority to approve or deny 
the registrant’s request for change in 
fiscal year or ‘‘as of’’ date. Upon the re-
ceipt by the designated self-regulatory 
organization and the Commission of 
copies of any such notice of approval, 
the change in fiscal year or ‘‘as of’’ 
date referenced in the notice shall be 
deemed approved under this paragraph 
(e)(2). 

(C) Any copy that under this para-
graph (e)(2) is required to be filed with 
the Commission shall be filed with the 
regional office of the Commission with 
jurisdiction over the state in which the 
registrant’s principal place of business 
is located, and any copy or application 
to be filed with the designated self-reg-
ulatory organization shall be filed at 
its principal place of business. 

(iii) Introducing broker registrants. (A) 
An introducing broker may file with 
the National Futures Association an 
application to change its fiscal year, 
which shall be approved or denied in 
writing. 

(B) An introducing broker that is 
registered with the Securities and Ex-
change Commission as a securities 
broker or dealer may file with the Na-
tional Futures Association copies of 
any notice or application filed with its 
designated examining authority, pursu-
ant to § 240.17a–5(d)(1)(i) of this title, 
for a change in fiscal year or ‘‘as of’’ 
date for its annual audited financial 
statement. The registrant must also 
file immediately with the National Fu-
tures Association copies of any notice 
it receives from its designated exam-
ining authority to approve or deny the 
registrant’s request for change in fiscal 
year or ‘‘as of’’ date. Upon the receipt 
by the National Futures Association of 
copies of any such notice of approval, 
the change in fiscal year or ‘‘as of’’ 
date referenced in the notice shall be 
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deemed approved under this paragraph 
(e)(2). 

(f) Extension of time for filing 
uncertified reports. (1) In the event a 
registrant finds that it cannot file its 
Form 1–FR, or, in accordance with 
paragraph (h) of this section, its Finan-
cial and Operational Combined Uni-
form Single Report under the Securi-
ties Exchange Act of 1934, part II, part 
IIA, or part II CSE (FOCUS report), for 
any period within the time specified in 
paragraphs (b)(1)(i) or (b)(2)(i) of this 
section without substantial undue 
hardship, it may request approval for 
an extension of time, as follows: 

(i) Futures commission merchant reg-
istrants. (A) A futures commission mer-
chant may file with its designated self- 
regulatory organization an application 
for extension of time, a copy of which 
the registrant must file with the Com-
mission. The application shall be ap-
proved or denied in writing by the des-
ignated self-regulatory organization. 
The registrant must file immediately 
with the Commission a copy of any no-
tice it receives from the designated 
self-regulatory organization to approve 
or deny the registrant’s request for ex-
tension of time. A written notice of ap-
proval shall become effective upon the 
filing by the registrant of a copy with 
the Commission, and a written notice 
of denial shall be effective as of the 
date of the notice. 

(B) A futures commission merchant 
that is registered with the Securities 
and Exchange Commission as a securi-
ties broker or dealer may file with its 
designated self-regulatory organization 
a copy of any application that the reg-
istrant has filed with its designated ex-
amining authority, pursuant to § 240.17– 
a5(l)(5) of this title, for an extension of 
time to file its FOCUS report. The reg-
istrant must also file immediately 
with the designated self-regulatory or-
ganization and the Commission copies 
of any notice it receives from its des-
ignated examining authority to ap-
prove or deny the requested extension 
of time. Upon receipt by the designated 
self-regulatory organization and the 
Commission of copies of any such no-
tice of approval, the requested exten-
sion of time referenced in the notice 
shall be deemed approved under this 
paragraph (f)(1). 

(C) Any copy that under this subpara-
graph (f)(1)(i) is required to be filed 
with the Commission shall be filed 
with the regional office of the Commis-
sion with jurisdiction over the state in 
which the registrant’s principal place 
of business is located. 

(ii) Introducing broker registrants. (A) 
An introducing broker may file with 
the National Futures Association an 
application for extension of the time, 
which shall be approved or denied in 
writing. 

(B) An introducing broker that is 
registered with the Securities and Ex-
change Commission as a securities 
broker or dealer may file with the Na-
tional Futures Association copies of 
any application that the registrant has 
filed with its designated examining au-
thority, pursuant to § 240.17–a5(l)(5) of 
this title, for an extension of time to 
file its FOCUS report. The registrant 
must also file immediately with the 
National Futures Association copies of 
any notice it receives from its des-
ignated examining authority to ap-
prove or deny the requested extension 
of time. Upon the receipt by the Na-
tional Futures Association of a copy of 
any such notice of approval, the re-
quested extension of time referenced in 
the notice shall be deemed approved 
under this paragraph (f)(1)(ii). 

(2) In the event an applicant finds 
that it cannot file its report for any pe-
riod within the time specified in para-
graph (b)(4) of this section without sub-
stantial undue hardship, it may file 
with the National Futures Association 
an application for an extension of time 
to a specified date which may not be 
more than 90 days after the date as of 
which the financial statements were to 
have been filed. The application must 
state the reasons for the requested ex-
tension and must contain an agree-
ment to file the report on or before the 
specified date. The application must be 
received by the National Futures Asso-
ciation before the time specified in 
paragraph (b)(4) of this section for fil-
ing the report. Notice of such applica-
tion must be filed with the regional of-
fice of the Commission with jurisdic-
tion over the state in which the appli-
cant’s principal place of business is lo-
cated concurrently with the filing of 
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such application with the National Fu-
tures Association. Within ten calendar 
days after receipt of the application for 
an extension of time, the National Fu-
tures Association shall: 

(i) Notify the applicant of the grant 
or denial of the requested extension; or 

(ii) Indicate to the applicant that ad-
ditional time is required to analyze the 
request, in which case the amount of 
time needed will be specified. 

(g) Public availability of reports. (1) 
Forms 1–FR filed pursuant to this sec-
tion, and FOCUS reports filed in lieu of 
Forms 1–FR pursuant to paragraph (h) 
of this section, will be treated as ex-
empt from mandatory public disclosure 
for purposes of the Freedom of Infor-
mation Act and the Government in the 
Sunshine Act and parts 145 and 147 of 
this chapter, except for the informa-
tion described in paragraph (g)(2) of 
this section. 

(2) The following information in 
Forms 1–FR, and the same or equiva-
lent information in FOCUS reports 
filed in lieu of Forms 1–FR, will be pub-
licly available: 

(i) The amount of the applicant’s or 
registrant’s adjusted net capital; the 
amount of its minimum net capital re-
quirement under § 1.17 of this chapter; 
and the amount of its adjusted net cap-
ital in excess of its minimum net cap-
ital requirement; and 

(ii) The following statements and 
footnote disclosures thereof: the State-
ment of Financial Condition in the cer-
tified annual financial reports of fu-
tures commission merchants and intro-
ducing brokers; the Statements (to be 
filed by a futures commission mer-
chant only) of Segregation Require-
ments and Funds in Segregation for 
customers trading on U.S. commodity 
exchanges and for customers’ dealer 
options accounts, the Statement (to be 
filed by a futures commission mer-
chant only) of Secured Amounts and 
Funds held in Separate Accounts for 
30.7 Customers (as defined in § 30.1 of 
this chapter) in accordance with § 30.7 
of this chapter, and the Statement (to 
be filed by futures commission mer-
chants only) of Cleared Swaps Cus-
tomer Segregation Requirements and 
Funds in Cleared Swaps Customer Ac-
counts under section 4d(f) of the Act. 

(3) [Reserved] 

(4) All information that is exempt 
from mandatory public disclosure 
under paragraph (g)(1) of this section 
will, however, be available for official 
use by any official or employee of the 
United States or any State, by any 
self-regulatory organization of which 
the person filing such report is a mem-
ber, by the National Futures Associa-
tion in the case of an applicant, and by 
any other person to whom the Commis-
sion believes disclosure of such infor-
mation is in the public interest. Noth-
ing in this paragraph (g) will limit the 
authority of any self-regulatory orga-
nization to request or receive any in-
formation relative to its members’ fi-
nancial condition. 

(5) The independent accountant’s 
opinion and a guarantee agreement 
filed pursuant to this section will be 
deemed public information. 

(h) Filing option available to a futures 
commission merchant or an introducing 
broker that is also a securities broker or 
dealer. Any applicant or registrant 
which is registered with the Securities 
and Exchange Commission as a securi-
ties broker or dealer may comply with 
the requirements of this section by fil-
ing (in accordance with paragraphs (a), 
(b), (c), and (j) of this section) a copy of 
its Financial and Operational Com-
bined Uniform Single Report under the 
Securities Exchange Act of 1934, Part 
II, Part IIA, or Part II CSE (FOCUS 
Report), in lieu of Form 1–FR; Provided, 
however, That all information which is 
required to be furnished on and sub-
mitted with Form 1–FR is provided 
with such FOCUS Report; and Provided, 
further, That a certified FOCUS Report 
filed by an introducing broker or appli-
cant for registration as an introducing 
broker in lieu of a certified Form 1– 
FR–IB must be filed according to Na-
tional Futures Association rules, ei-
ther in paper form or electronically, in 
accordance with procedures established 
by the National Futures Association, 
and if filed electronically, a paper copy 
of such filing with the original manu-
ally signed certification must be main-
tained by such introducing broker or 
applicant in accordance with § 1.31. 

(i) Filing option available to an intro-
ducing broker or applicant for registration 
as an introducing broker which is also a 
country elevator. Any introducing 
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broker or applicant for registration as 
an introducing broker which is also a 
country elevator but which is not also 
a securities broker or dealer may com-
ply with the requirements of this sec-
tion by filing (in accordance with para-
graphs (a), (b) and (c) of this section) a 
copy of a financial report prepared by a 
grain commission firm which has been 
authorized by the Deputy Vice Presi-
dent of the Commodity Credit Corpora-
tion of the United States Department 
of Agriculture to provide a compilation 
report of financial statements of ware-
housemen for purposes of Uniform 
Grain Storage Agreements, and which 
complies with the standards for inde-
pendence set forth in § 1.16(b)(2) with 
respect to the registrant or applicant: 
Provided, however, That all information 
which is required to be furnished on 
and submitted with Form 1–FR is pro-
vided with such financial report, in-
cluding a statement of the computa-
tion of the minimum capital require-
ments pursuant to § 1.17: And, provided 
further, That the balance sheet is pre-
sented in a format as consistent as pos-
sible with the Form 1–FR and a rec-
onciliation is provided reconciling such 
balance sheet to the statement of the 
computation of the minimum capital 
requirements pursuant to § 1.17. At-
tached to each financial report filed 
pursuant to this paragraph (i) must be 
an oath or affirmation that to the best 
knowledge and belief of the individual 
making such oath or affirmation the 
information contained therein is true 
and correct. If the applicant or reg-
istrant is a sole proprietorship, then 
the oath or affirmation must be made 
by the proprietor; if a partnership, by a 
general partner; or if a corporation, by 
the chief executive officer or chief fi-
nancial officer. 

(j) Requirements for guarantee agree-
ment. (1) A guarantee agreement filed 
pursuant to this section must be signed 
in a manner sufficient to be a binding 
guarantee under local law by an appro-
priate person on behalf of the futures 
commission merchant or retail foreign 
exchange dealer and the introducing 
broker, and each signature must be ac-
companied by evidence that the signa-
tory is authorized to enter the agree-
ment on behalf of the futures commis-
sion merchant, retail foreign exchange 

dealer, or introducing broker and is 
such an appropriate person. For pur-
poses of this paragraph (j), an appro-
priate person shall be the proprietor, if 
the firm is a sole proprietorship; a gen-
eral partner, if the firm is a partner-
ship; and either the chief executive of-
ficer or the chief financial officer, if 
the firm is a corporation; and, if the 
firm is a limited liability company or 
limited liability partnership, either the 
chief executive officer, the chief finan-
cial officer, the manager, the managing 
member, or those members vested with 
the management authority for the lim-
ited liability company or limited li-
ability partnership. 

(2) No futures commission merchant 
or retail foreign exchange dealer may 
enter into a guarantee agreement if: 

(i) It knows or should have known 
that its adjusted net capital is less 
than the amount set forth in § 1.12(b) of 
this part or § 5.6(b) of this chapter, as 
applicable; or 

(ii) There is filed against the futures 
commission merchant or retail foreign 
exchange dealer an adjudicatory pro-
ceeding brought by or before the Com-
mission pursuant to the provisions of 
sections 6(c), 6(d), 6c, 6d, 8a or 9 of the 
Act or §§ 3.55, 3.56 or 3.60 of this chap-
ter. 

(3) A retail foreign exchange dealer 
may enter into a guarantee agreement 
only with an introducing broker as de-
fined in § 5.1(f)(1) of this chapter. A re-
tail foreign exchange dealer may not 
enter into a guarantee agreement with 
an introducing broker as defined in 
§ 1.3(mm) of this part. 

(4) A guarantee agreement filed in 
connection with an application for ini-
tial registration as an introducing 
broker in accordance with the provi-
sions of § 3.10(a) of this chapter shall 
become effective upon the granting of 
registration or, if appropriate, a tem-
porary license, to the introducing 
broker. A guarantee agreement filed 
other than in connection with an appli-
cation for initial registration as an in-
troducing broker shall become effec-
tive as of the date agreed to by the par-
ties. 

(5)(i) If the registration of the intro-
ducing broker is suspended, revoked, or 
withdrawn in accordance with the pro-
visions of this chapter, the guarantee 
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agreement shall expire as of the date of 
such suspension, revocation or with-
drawal. 

(ii) If the registration of the futures 
commission merchant or retail foreign 
exchange dealer is suspended or re-
voked, the guarantee agreement shall 
expire 30 days after such suspension or 
revocation, or at such earlier time as 
may be approved by the Commission, 
the introducing broker, and the intro-
ducing broker’s designated self-regu-
latory organization. 

(6) A guarantee agreement may be 
terminated at any time during the 
term thereof: 

(i) By mutual written consent of the 
parties, signed by an appropriate per-
son on behalf of each party, with 
prompt written notice thereof, signed 
by an appropriate person on behalf of 
each party, to the Commission and to 
the designated self-regulatory organi-
zations of the futures commission mer-
chant or retail foreign exchange dealer 
and the introducing broker; 

(ii) For good cause shown, by either 
party giving written notice of its in-
tention to terminate the agreement, 
signed by an appropriate person, to the 
other party to the agreement, to the 
Commission, and to the designated 
self-regulatory organizations of the fu-
tures commission merchant or retail 
foreign exchange dealer and the intro-
ducing broker; or 

(iii) By either party giving written 
notice of its intention to terminate the 
agreement, signed by an appropriate 
person, at least 30 days prior to the 
proposed termination date, to the 
other party to the agreement, to the 
Commission, and to the designated 
self-regulatory organizations of the fu-
tures commission merchant or retail 
foreign exchange dealer and the intro-
ducing broker. 

(7) The termination of a guarantee 
agreement by a futures commission 
merchant, retail foreign exchange deal-
er or an introducing broker, or the ex-
piration of such an agreement, shall 
not relieve any party from any liabil-
ity or obligation arising from acts or 
omissions which occurred during the 
term of the agreement. 

(8) An introducing broker may not si-
multaneously be a party to more than 
one guarantee agreement: Provided, 

however, That the provisions of this 
paragraph (j)(8) shall not be deemed to 
preclude an introducing broker from 
entering into a guarantee agreement 
with another futures commission mer-
chant or retail foreign exchange dealer 
if the introducing broker, futures com-
mission merchant or retail foreign ex-
change dealer which is a party to the 
existing agreement has provided notice 
of termination of the existing agree-
ment in accordance with the provisions 
of paragraph (j)(6) of this section, and 
the new guarantee agreement does not 
become effective until the day fol-
lowing the date of termination of the 
existing agreement: And, provided fur-
ther, That the provisions of this para-
graph (j)(8) shall not be deemed to pre-
clude an introducing broker from en-
tering into a guarantee agreement with 
another futures commission merchant 
or retail foreign exchange dealer if the 
futures commission merchant or retail 
foreign exchange dealer which is a 
party to the existing agreement ceases 
to remain registered and the existing 
agreement would therefore expire in 
accordance with the provisions of para-
graph (j)(6)(ii) of this section. 

(9)(i)(A) An introducing broker that 
is a party to a guarantee agreement 
that has been terminated in accordance 
with the provisions of paragraph (j)(6) 
of this section, or that is due to expire 
in accordance with the provisions of 
paragraph (j)(5)(ii) of this section, must 
cease doing business as an introducing 
broker on or before the effective date 
of such termination or expiration un-
less, on or before 10 days prior to the 
effective date of such termination or 
expiration or such other period of time 
as the Commission or the designated 
self-regulatory organization may allow 
for good cause shown, the introducing 
broker files with its designated self- 
regulatory organization either a new 
guarantee agreement effective as of the 
day following the date of termination 
of the existing agreement, or, in the 
case of a guarantee agreement that is 
due to expire in accordance with the 
provisions of paragraph (j)(4)(ii) of this 
section, a new guarantee agreement ef-
fective on or before such expiration, or 
either: 
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(1) A Form 1–FR–IB certified by an 
independent public accountant in ac-
cordance with § 1.16 as of a date not 
more than 45 days prior to the date on 
which the report is filed; or 

(2) A Form 1–FR–IB as of a date not 
more than 17 business days prior to the 
date on which the report is filed and a 
Form 1–FR–IB certified by an inde-
pendent public accountant in accord-
ance with § 1.16 as of a date not more 
than one year prior to the date on 
which the report is filed: Provided, how-
ever, that an introducing broker as de-
fined in § 5.1(f)(1) of this chapter that is 
party to a guarantee agreement that 
has been terminated or that has ex-
pired must cease doing business as an 
introducing broker on or before the ef-
fective date of such termination or ex-
piration unless, on or before 10 days 
prior to the effective date of such ter-
mination or expiration or such other 
period of time as the Commission or 
the designated self-regulatory organi-
zation may allow for good cause shown, 
the introducing broker files with its 
designated self-regulatory organization 
a new guarantee agreement effective 
on or before the termination or expira-
tion date of the terminating or expir-
ing guarantee agreement. 

(B) Each person filing a Form 1–FR– 
IB in accordance with this section 
must include with the financial report 
a statement describing the source of 
his current assets and representing 
that his capital has been contributed 
for the purpose of operating his busi-
ness and will continue to be used for 
such purpose. 

(ii)(A) Notwithstanding the provi-
sions of paragraph (j)(9)(i) of this sec-
tion or of § 1.17(a), an introducing 
broker that is a party to a guarantee 
agreement that has been terminated in 
accordance with the provisions of para-
graph (j)(6)(ii) of this section shall not 
be deemed to be in violation of the 
minimum adjusted net capital require-
ment of § 1.17(a)(1)(iii) or (a)(2) for 30 
days following such termination. Such 
an introducing broker must cease 
doing business as an introducing 
broker on or after the effective date of 
such termination, and may not resume 
doing business as an introducing 
broker unless and until it files a new 
agreement or either: 

(1) A Form 1–FR–IB certified by an 
independent public accountant in ac-
cordance with § 1.16 as of a date not 
more than 45 days prior to the date on 
which the report is filed; or 

(2) A Form 1–FR–IB as of a date not 
more than 17 business days prior to the 
date on which the report is filed and a 
Form 1–FR–IB certified by an inde-
pendent public accountant in accord-
ance with § 1.16 as of a date not more 
than one year prior to the date on 
which the report is filed: Provided, how-
ever, that an introducing broker as de-
fined in § 5.1(f)(1) of this chapter that is 
party to a guarantee agreement that 
has been terminated must cease doing 
business as an introducing broker from 
and after the effective date of such ter-
mination, and may not resume doing 
business as an introducing broker as 
defined in § 5.1(f)(1) of this chapter un-
less and until it files a new guarantee 
agreement. 

(B) Each person filing a Form 1–FR– 
IB in accordance with this section 
must include with the financial report 
a statement describing the source of 
his current assets and representing 
that his capital has been contributed 
for the purpose of operating his busi-
ness and will continue to be used for 
such purpose. 

(k) Filing option available to an intro-
ducing broker. (1) Any introducing 
broker or applicant for registration as 
an introducing broker which is not op-
erating or intending to operate pursu-
ant to a guarantee agreement may 
comply with the requirements of this 
section by filing (in accordance with 
paragraphs (a), (b) and (c) of this sec-
tion) a Form 1-FR-IB in lieu of a Form 
1-FR-FCM. 

(2) If an introducing broker or appli-
cant therefor avails itself of the filing 
option available under paragraph (k)(1) 
of this section, the report required to 
be filed in accordance with § 1.16(c)(5) of 
this part must be filed as of the date of 
the Form 1-FR-IB being filed, and such 
an introducing broker or applicant 
therefor must maintain its financial 
records and make its monthly formal 
computation of its adjusted net cap-
ital, as required by § 1.18 of this part, in 
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a manner consistent with Form 1-FR- 
IB. 

(The information collection requirements 
contained in § 1.10 were approved by the Of-
fice of Management and Budget under con-
trol number 3038–0024; in paragraphs (a) and 
(b) under control number 3038–0023; and in 
paragraph (f) under control number 3038– 
0003.) 

[43 FR 39967, Sept. 8, 1978] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 1.10, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.fdsys.gov. 

§ 1.11 Risk Management Program for 
futures commission merchants. 

(a) Applicability. Nothing in this sec-
tion shall apply to a futures commis-
sion merchant that does not accept any 
money, securities, or property (or ex-
tend credit in lieu thereof) to margin, 
guarantee, or secure any trades or con-
tracts that result from soliciting or ac-
cepting orders for the purchase or sale 
of any commodity interest. 

(b) Definitions. For purposes of this 
section: 

(1) Business unit means any depart-
ment, division, group, or personnel of a 
futures commission merchant or any of 
its affiliates, whether or not identified 
as such that: 

(i) Engages in soliciting or in accept-
ing orders for the purchase or sale of 
any commodity interest and that, in or 
in connection with such solicitation or 
acceptance of orders, accepts any 
money, securities, or property (or ex-
tends credit in lieu thereof) to margin, 
guarantee, or secure any trades or con-
tracts that result or may result there-
from; or 

(ii) Otherwise handles segregated 
funds, including managing, investing, 
and overseeing the custody of seg-
regated funds, or any documentation in 
connection therewith, other than for 
risk management purposes; and 

(iii) Any personnel exercising direct 
supervisory authority of the perform-
ance of the activities described in para-
graph (b)(1)(i) or (ii) of this section. 

(2) Customer means a futures cus-
tomer as defined in § 1.3, Cleared Swaps 
Customer as defined in § 22.1 of this 
chapter, and 30.7 customer as defined in 
§ 30.1 of this chapter. 

(3) Governing body means the propri-
etor, if the futures commission mer-
chant is a sole proprietorship; a gen-
eral partner, if the futures commission 
merchant is a partnership; the board of 
directors if the futures commission 
merchant is a corporation; the chief ex-
ecutive officer, the chief financial offi-
cer, the manager, the managing mem-
ber, or those members vested with the 
management authority if the futures 
commission merchant is a limited li-
ability company or limited liability 
partnership. 

(4) Segregated funds means money, se-
curities, or other property held by a fu-
tures commission merchant in separate 
accounts pursuant to § 1.20 for futures 
customers, pursuant to § 22.2 of this 
chapter for Cleared Swaps Customers, 
and pursuant to § 30.7 of this chapter 
for 30.7 customers. 

(5) Senior management means, any of-
ficer or officers specifically granted the 
authority and responsibility to fulfill 
the requirements of senior manage-
ment by the governing body. 

(c) Risk Management Program. (1) Each 
futures commission merchant shall es-
tablish, maintain, and enforce a system 
of risk management policies and proce-
dures designed to monitor and manage 
the risks associated with the activities 
of the futures commission merchant as 
such. For purposes of this section, such 
policies and procedures shall be re-
ferred to collectively as a ‘‘Risk Man-
agement Program.’’ 

(2) Each futures commission mer-
chant shall maintain written policies 
and procedures that describe the Risk 
Management Program of the futures 
commission merchant. 

(3) The Risk Management Program 
and the written risk management poli-
cies and procedures, and any material 
changes thereto, shall be approved in 
writing by the governing body of the 
futures commission merchant. 

(4) Each futures commission mer-
chant shall furnish a copy of its writ-
ten risk management policies and pro-
cedures to the Commission and its des-
ignated self-regulatory organization 
upon application for registration and 
thereafter upon request. 

(d) Risk management unit. As part of 
the Risk Management Program, each 
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futures commission merchant shall es-
tablish and maintain a risk manage-
ment unit with sufficient authority; 
qualified personnel; and financial, 
operational, and other resources to 
carry out the risk management pro-
gram established pursuant to this sec-
tion. The risk management unit shall 
report directly to senior management 
and shall be independent from the busi-
ness unit. 

(e) Elements of the Risk Management 
Program. The Risk Management Pro-
gram of each futures commission mer-
chant shall include, at a minimum, the 
following elements: 

(1) Identification of risks and risk toler-
ance limits. (i) The Risk Management 
Program shall take into account mar-
ket, credit, liquidity, foreign currency, 
legal, operational, settlement, segrega-
tion, technological, capital, and any 
other applicable risks together with a 
description of the risk tolerance limits 
set by the futures commission mer-
chant and the underlying methodology 
in the written policies and procedures. 
The risk tolerance limits shall be re-
viewed and approved quarterly by sen-
ior management and annually by the 
governing body. Exceptions to risk tol-
erance limits shall be subject to writ-
ten policies and procedures. 

(ii) The Risk Management Program 
shall take into account risks posed by 
affiliates, all lines of business of the fu-
tures commission merchant, and all 
other trading activity engaged in by 
the futures commission merchant. The 
Risk Management Program shall be in-
tegrated into risk management at the 
consolidated entity level. 

(iii) The Risk Management Program 
shall include policies and procedures 
for detecting breaches of risk tolerance 
limits set by the futures commission 
merchant, and alerting supervisors 
within the risk management unit and 
senior management, as appropriate. 

(2) Periodic Risk Exposure Reports. (i) 
The risk management unit of each fu-
tures commission merchant shall pro-
vide to senior management and to its 
governing body quarterly written re-
ports setting forth all applicable risk 
exposures of the futures commission 
merchant; any recommended or com-
pleted changes to the Risk Manage-
ment Program; the recommended time 

frame for implementing recommended 
changes; and the status of any incom-
plete implementation of previously 
recommended changes to the Risk 
Management Program. For purposes of 
this section, such reports shall be re-
ferred to as ‘‘Risk Exposure Reports.’’ 
The Risk Exposure Reports also shall 
be provided to the senior management 
and the governing body immediately 
upon detection of any material change 
in the risk exposure of the futures com-
mission merchant. 

(ii) Furnishing to the Commission. Each 
futures commission merchant shall fur-
nish copies of its Risk Exposure Re-
ports to the Commission within five (5) 
business days of providing such reports 
to its senior management. 

(3) Specific risk management consider-
ations. The Risk Management Program 
of each futures commission merchant 
shall include, but not be limited to, 
policies and procedures necessary to 
monitor and manage the following 
risks: 

(i) Segregation risk. The written poli-
cies and procedures shall be reasonably 
designed to ensure that segregated 
funds are separately accounted for and 
segregated or secured as belonging to 
customers as required by the Act and 
Commission regulations and must, at a 
minimum, include or address the fol-
lowing: 

(A) A process for the evaluation of 
depositories of segregated funds, in-
cluding, at a minimum, documented 
criteria that any depository that will 
hold segregated funds, including an en-
tity affiliated with the futures com-
mission merchant, must meet, includ-
ing criteria addressing the depository’s 
capitalization, creditworthiness, oper-
ational reliability, and access to li-
quidity. The criteria should further 
consider the extent to which seg-
regated funds are concentrated with 
any depository or group of deposi-
tories. The criteria also should include 
the availability of deposit insurance 
and the extent of the regulation and 
supervision of the depository; 

(B) A program to monitor an ap-
proved depository on an ongoing basis 
to assess its continued satisfaction of 
the futures commission merchant’s es-
tablished criteria, including a thorough 
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due diligence review of each depository 
at least annually; 

(C) An account opening process for 
depositories, including documented au-
thorization requirements, procedures 
that ensure that segregated funds are 
not deposited with a depository prior 
to the futures commission merchant 
receiving the acknowledgment letter 
required from such depository pursuant 
to §§ 1.20, and 22.2 and 30.7 of this chap-
ter, and procedures that ensure that 
such account is properly titled to re-
flect that it is holding segregated funds 
pursuant to the Act and Commission 
regulations; 

(D) A process for establishing a tar-
geted amount of residual interest that 
the futures commission merchant 
seeks to maintain as its residual inter-
est in the segregated funds accounts 
and such process must be designed to 
reasonably ensure that the futures 
commission merchant maintains the 
targeted residual amounts and remains 
in compliance with the segregated 
funds requirements at all times. The 
policies and procedures must require 
that senior management, in estab-
lishing the total amount of the tar-
geted residual interest in the seg-
regated funds accounts, perform appro-
priate due diligence and consider var-
ious factors, as applicable, relating to 
the nature of the futures commission 
merchant’s business including, but not 
limited to, the composition of the fu-
tures commission merchant’s customer 
base, the general creditworthiness of 
the customer base, the general trading 
activity of the customers, the types of 
markets and products traded by the 
customers, the proprietary trading of 
the futures commission merchant, the 
general volatility and liquidity of the 
markets and products traded by cus-
tomers, the futures commission mer-
chant’s own liquidity and capital 
needs, and the historical trends in cus-
tomer segregated fund balances, in-
cluding undermargined amounts and 
net deficit balances in customers’ ac-
counts. The analysis and calculation of 
the targeted amount of the future com-
mission merchant’s residual interest 
must be described in writing with the 
specificity necessary to allow the Com-
mission and the futures commission 
merchant’s designated self-regulatory 

organization to duplicate the analysis 
and calculation and test the assump-
tions made by the futures commission 
merchant. The adequacy of the tar-
geted residual interest and the process 
for establishing the targeted residual 
interest must be reassessed periodi-
cally by Senior Management and re-
vised as necessary; 

(E) A process for the withdrawal of 
cash, securities, or other property from 
accounts holding segregated funds, 
where the withdrawal is not for the 
purpose of payments to or on behalf of 
the futures commission merchant’s 
customers. Such policies and proce-
dures must satisfy the requirements of 
§ 1.23, § 22.17 of this chapter, or § 30.7 of 
this chapter, as applicable; 

(F) A process for assessing the appro-
priateness of specific investments of 
segregated funds in permitted invest-
ments in accordance with § 1.25. Such 
policies and procedures must take into 
consideration the market, credit, 
counterparty, operational, and liquid-
ity risks associated with such invest-
ments, and assess whether such invest-
ments comply with the requirements in 
§ 1.25 including that the futures com-
mission merchant manage the per-
mitted investments consistent with the 
objectives of preserving principal and 
maintaining liquidity; 

(G) Procedures requiring the appro-
priate separation of duties among indi-
viduals responsible for compliance with 
the Act and Commission regulations 
relating to the protection and financial 
reporting of segregated funds, includ-
ing the separation of duties among per-
sonnel that are responsible for advising 
customers on trading activities, ap-
proving or overseeing cash receipts and 
disbursements (including investment 
operations), and recording and report-
ing financial transactions. The policies 
and procedures must require that any 
movement of funds to affiliated compa-
nies and parties are properly approved 
and documented; 

(H) A process for the timely record-
ing of all transactions, including trans-
actions impacting customers’ accounts, 
in the firm’s books of record; 

(I) A program for conducting annual 
training of all finance, treasury, oper-
ations, regulatory, compliance, settle-
ment, and other relevant officers and 
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employees regarding the segregation 
requirements for segregated funds re-
quired by the Act and regulations, the 
requirements for notices under § 1.12, 
procedures for reporting suspected 
breaches of the policies and procedures 
required by this section to the chief 
compliance officer, without fear of re-
taliation, and the consequences of fail-
ing to comply with the segregation re-
quirements of the Act and regulations; 
and 

(J) Policies and procedures for assess-
ing the liquidity, marketability and 
mark-to-market valuation of all secu-
rities or other non-cash assets held as 
segregated funds, including permitted 
investments under § 1.25, to ensure that 
all non-cash assets held in the cus-
tomer segregated accounts, both cus-
tomer-owned securities and invest-
ments in accordance with § 1.25, are 
readily marketable and highly liquid. 
Such policies and procedures must re-
quire daily measurement of liquidity 
needs with respect to customers; as-
sessment of procedures to liquidate all 
non-cash collateral in a timely manner 
and without significant effect on price; 
and application of appropriate collat-
eral haircuts that accurately reflect 
market and credit risk. 

(ii) Operational risk. The Risk Man-
agement Program shall include auto-
mated financial risk management con-
trols reasonably designed to prevent 
the placing of erroneous orders, includ-
ing those that exceed pre-set capital, 
credit, or volume thresholds. The Risk 
Management Program shall ensure 
that the use of automated trading pro-
grams is subject to policies and proce-
dures governing the use, supervision, 
maintenance, testing, and inspection of 
such programs. 

(iii) Capital risk. The written policies 
and procedures shall be reasonably de-
signed to ensure that the futures com-
mission merchant has sufficient cap-
ital to be in compliance with the Act 
and the regulations, and sufficient cap-
ital and liquidity to meet the reason-
ably foreseeable needs of the futures 
commission merchant. 

(4) Supervision of the Risk Management 
Program. The Risk Management Pro-
gram shall include a supervisory sys-
tem that is reasonably designed to en-
sure that the policies and procedures 

required by this section are diligently 
followed. 

(f) Review and testing. (1) The Risk 
Management Program of each futures 
commission merchant shall be re-
viewed and tested on at least an annual 
basis, or upon any material change in 
the business of the futures commission 
merchant that is reasonably likely to 
alter the risk profile of the futures 
commission merchant. 

(2) The annual reviews of the Risk 
Management Program shall include an 
analysis of adherence to, and the effec-
tiveness of, the risk management poli-
cies and procedures, and any rec-
ommendations for modifications to the 
Risk Management Program. The an-
nual testing shall be performed by 
qualified internal audit staff that are 
independent of the business unit, or by 
a qualified third party audit service re-
porting to staff that are independent of 
the business unit. The results of the 
annual review of the Risk Management 
Program shall be promptly reported to 
and reviewed by the chief compliance 
officer, senior management, and gov-
erning body of the futures commission 
merchant. 

(3) Each futures commission mer-
chant shall document all internal and 
external reviews and testing of its Risk 
Management Program and written risk 
management policies and procedures 
including the date of the review or 
test; the results; any deficiencies iden-
tified; the corrective action taken; and 
the date that corrective action was 
taken. Such documentation shall be 
provided to Commission staff, upon re-
quest. 

(g) Distribution of risk management 
policies and procedures. The Risk Man-
agement Program shall include proce-
dures for the timely distribution of its 
written risk management policies and 
procedures to relevant supervisory per-
sonnel. Each futures commission mer-
chant shall maintain records of the 
persons to whom the risk management 
policies and procedures were distrib-
uted and when they were distributed. 

(h) Recordkeeping. (1) Each futures 
commission merchant shall maintain 
copies of all written approvals required 
by this section. 

(2) All records or reports, including, 
but not limited to, the written policies 
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and procedures and any changes there-
to that a futures commission merchant 
is required to maintain pursuant to 
this regulation shall be maintained in 
accordance with § 1.31 and shall be 
made available promptly upon request 
to representatives of the Commission. 

[78 FR 68620, Nov. 14, 2013] 

§ 1.12 Maintenance of minimum finan-
cial requirements by futures com-
mission merchants and introducing 
brokers. 

(a) Each person registered as a fu-
tures commission merchant or who 
files an application for registration as 
a futures commission merchant, and 
each person registered as an intro-
ducing broker or who files an applica-
tion for registration as an introducing 
broker (except for an introducing 
broker or applicant for registration as 
an introducing broker operating pursu-
ant to, or who has filed concurrently 
with its application for registration, a 
guarantee agreement and who is not 
also a securities broker or dealer), who 
knows or should have known that its 
adjusted net capital at any time is less 
than the minimum required by § 1.17 or 
by the capital rule of any self-regu-
latory organization to which such per-
son is subject, if any, must: 

(1) Give notice, as set forth in para-
graph (n) of this section, that the ap-
plicant’s or registrant’s adjusted net 
capital is less than required by § 1.17 or 
by other capital rule, identifying the 
applicable capital rule. The notice 
must be given immediately after the 
applicant or registrant knows or 
should have known that its adjusted 
net capital is less than required by any 
of the aforesaid rules to which the ap-
plicant or registrant is subject; and 

(2) Provide together with such notice 
documentation, in such form as nec-
essary, to adequately reflect the appli-
cant’s or registrant’s capital condition 
as of any date on which such person’s 
adjusted net capital is less than the 
minimum required; Provided, however, 
that if the applicant or registrant can-
not calculate or otherwise immediately 
determine its financial condition, it 
must provide the notice required by 
paragraph (a)(1) of this section and in-
clude in such notice a statement that 
the entity cannot presently calculate 

its financial condition. The applicant 
or registrant must provide similar doc-
umentation of its financial condition 
for other days as the Commission may 
request. 

(b) Each person registered as a fu-
tures commission merchant, or who 
files an application for registration as 
a futures commission merchant, who 
knows or should have known that its 
adjusted net capital at any time is less 
than the greatest of: 

(1) 150 percent of the minimum dollar 
amount required by § 1.17(a)(1)(i)(A); 

(2) 110 percent of the amount required 
by § 1.17(a)(1)(i)(B); 

(3) 150 percent of the amount of ad-
justed net capital required by a reg-
istered futures association of which it 
is a member, unless such amount has 
been determined by a margin-based 
capital computation set forth in the 
rules of the registered futures associa-
tion, and such amount meets or ex-
ceeds the amount of adjusted net cap-
ital required under the margin-based 
capital computation set forth in 
§ 1.17(a)(1)(i)(B), in which case the re-
quired percentage is 110 percent, or 

(4) For securities brokers or dealers, 
the amount of net capital specified in 
Rule 17a-11(c) of the Securities and Ex-
change Commission (17 CFR 240.17a- 
11(c)), must file notice to that effect, as 
set forth in paragraph (n) of this sec-
tion, as soon as possible and no later 
than twenty-four (24) hours of such 
event. 

(c) If an applicant or registrant at 
any time fails to make or keep current 
the books and records required by 
these regulations, such applicant or 
registrant must, on the same day such 
event occurs, provide notice of such 
fact as specified in paragraph (n) of 
this section, specifying the books and 
records which have not been made or 
which are not current, and as soon as 
possible, but not later than forty-eight 
(48) hours after giving such notice, file 
a report as required by paragraph (n) of 
this section stating what steps have 
been and are being taken to correct the 
situation. 

(d) Whenever any applicant or reg-
istrant discovers or is notified by an 
independent public accountant, pursu-
ant to § 1.16(e)(2), of the existence of 
any material inadequacy, as specified 
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in § 1.16(d)(2), such applicant or reg-
istrant must give notice of such mate-
rial inadequacy, as provided in para-
graph (n) of this section, as soon as 
possible but not later than twenty-four 
(24) hours of discovering or being noti-
fied of the material inadequacy. The 
applicant or registrant must file, in the 
manner provided for under paragraph 
(n) of this section, a report stating 
what steps have been and are being 
taken to correct the material inad-
equacy within forty-eight (48) hours of 
filing its notice of the material inad-
equacy. 

(e) Whenever any self-regulatory or-
ganization learns that a member reg-
istrant has failed to file a notice or re-
port as required by this section, that 
self-regulatory organization must im-
mediately report this failure by notice, 
as provided in paragraph (n) of this sec-
tion. 

(f)(1) [Reserved] 
(2) Whenever a registered futures 

commission merchant determines that 
any position it carries for another reg-
istered futures commission merchant 
or for a registered leverage transaction 
merchant must be liquidated imme-
diately, transferred immediately or 
that the trading of any account of such 
futures commission merchant or lever-
age transaction merchant shall be only 
for purposes of liquidation, because the 
other futures commission merchant or 
the leverage transaction merchant has 
failed to meet a call for margin or to 
make other required deposits, the car-
rying futures commission merchant 
must immediately give notice, as pro-
vided in paragraph (n) of this section, 
of such a determination. 

(3) Whenever a registered futures 
commission merchant determines that 
an account which it is carrying is 
undermargined by an amount which ex-
ceeds the futures commission mer-
chant’s adjusted net capital deter-
mined in accordance with § 1.17, the fu-
tures commission merchant must im-
mediately provide notice, as provided 
in paragraph (n) of this section, of such 
a determination to the designated self- 
regulatory organization and the Com-
mission. This paragraph (f)(3) shall 
apply to any account carried by the fu-
tures commission merchant, whether a 
customer, noncustomer, omnibus or 

proprietary account. For purposes of 
this paragraph, if any person has an in-
terest of 10 percent or more in owner-
ship or equity in, or guarantees, more 
than one account, or has guaranteed an 
account in addition to its own account, 
all such accounts shall be combined. 

(4) A futures commission merchant 
shall provide immediate notice, as pro-
vided in paragraph (n) of this section, 
whenever any commodity interest ac-
count it carries is subject to a margin 
call, or call for other deposits required 
by the futures commission merchant, 
that exceeds the futures commission 
merchant’s excess adjusted net capital, 
determined in accordance with § 1.17, 
and such call has not been answered by 
the close of business on the day fol-
lowing the issuance of the call. This 
applies to all accounts carried by the 
futures commission merchant, whether 
customer, noncustomer, or omnibus, 
that are subject to margining, includ-
ing commodity futures, cleared swaps, 
and options. In addition to actual mar-
gin deposits by an account owner, a fu-
tures commission merchant may also 
take account of favorable market 
moves in determining whether the 
margin call is required to be reported 
under this paragraph. 

(5)(i) A futures commission merchant 
shall provide immediate notice, as pro-
vided in paragraph (n) of this section, 
whenever its excess adjusted net cap-
ital is less than six percent of the 
maintenance margin required by the 
futures commission merchant on all 
positions held in accounts of a noncus-
tomer other than a noncustomer who is 
subject to the minimum financial re-
quirements of: 

(A) A futures commission merchant, 
or 

(B) The Securities and Exchange 
Commission for a securities broker or 
dealer. 

(ii) For purposes of paragraph (f)(5)(i) 
of this section, maintenance margin 
shall include all deposits which the fu-
tures commission merchant requires 
the noncustomer to maintain in order 
to carry its positions at the futures 
commission merchant. 

(g) A futures commission merchant 
shall provide notice, as provided in 
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paragraph (n) of this section, of a sub-
stantial reduction in capital as com-
pared to that last reported in a finan-
cial report filed with the Commission 
pursuant to § 1.10. This notice shall be 
provided as follows: 

(1) If any event or series of events, in-
cluding any withdrawal, advance, loan 
or loss cause, on a net basis, a reduc-
tion in net capital (or, if the futures 
commission merchant is qualified to 
use the filing option available under 
§ 1.10(h), tentative net capital as de-
fined in the rules of the Securities and 
Exchange Commission) of 20 percent or 
more, notice must be provided as pro-
vided in paragraph (n) of this section 
within two business days of the event 
or series of events causing the reduc-
tion stating the reason for the reduc-
tion and steps the futures commission 
merchant will be taking to ensure an 
appropriate level of net capital is 
maintained by the futures commission 
merchant; and 

(2) If equity capital of the futures 
commission merchant or a subsidiary 
or affiliate of the futures commission 
merchant consolidated pursuant to 
§ 1.17(f) (or 17 CFR 240.15c3–1e) would be 
withdrawn by action of a stockholder 
or a partner or a limited liability com-
pany member or by redemption or re-
purchase of shares of stock by any of 
the consolidated entities or through 
the payment of dividends or any simi-
lar distribution, or an unsecured ad-
vance or loan would be made to a 
stockholder, partner, sole proprietor, 
limited liability company member, em-
ployee or affiliate, such that the with-
drawal, advance or loan would cause, 
on a net basis, a reduction in excess ad-
justed net capital (or, if the futures 
commission merchant is qualified to 
use the filing option available under 
§ 1.10(h), excess net capital as defined in 
the rules of the Securities and Ex-
change Commission) of 30 percent or 
more, notice must be provided as pro-
vided in paragraph (n) of this section at 
least two business days prior to the 
withdrawal, advance or loan that 
would cause the reduction: Provided, 
however, That the provisions of para-
graphs (g)(1) and (g)(2) of this section 
do not apply to any futures or securi-
ties transaction in the ordinary course 
of business between a futures commis-

sion merchant and any affiliate where 
the futures commission merchant 
makes payment to or on behalf of such 
affiliate for such transaction and then 
receives payment from such affiliate 
for such transaction within two busi-
ness days from the date of the trans-
action. 

(3) Upon receipt of such notice from a 
futures commission merchant, or upon 
a reasonable belief that a substantial 
reduction in capital has occurred or 
will occur, the Director of the Division 
of Swap Dealer and Intermediary Over-
sight or the Director’s designee may 
require that the futures commission 
merchant provide or cause a Material 
Affiliated Person (as that term is de-
fined in § 1.14(a)(2)) to provide, within 
three business days from the date of re-
quest or such shorter period as the Di-
vision Director or designee may speci-
fy, such other information as the Divi-
sion Director or designee determines to 
be necessary based upon market condi-
tions, reports provided by the futures 
commission merchant, or other avail-
able information. 

(h) Whenever a person registered as a 
futures commission merchant knows or 
should know that the total amount of 
its funds on deposit in segregated ac-
counts on behalf of customers trading 
on designated contract markets, or the 
amount of funds on deposit in seg-
regated accounts for customers 
transacting in Cleared Swaps under 
part 22 of this chapter, or the total 
amount set aside on behalf of cus-
tomers trading on non-United States 
markets under part 30 of this chapter, 
is less than the total amount of such 
funds required by the Act and the regu-
lations to be on deposit in segregated 
or secured amount accounts on behalf 
of such customers, the registrant must 
report such deficiency immediately by 
notice to the registrant’s designated 
self-regulatory organization and the 
Commission, as provided in paragraph 
(n) of this section. 

(i) A futures commission merchant 
must provide immediate notice, as set 
forth in paragraph (n) of this section, 
whenever it discovers or is informed 
that it has invested funds held for fu-
tures customers trading on designated 
contract markets pursuant to § 1.20, 
Cleared Swaps Customer Collateral, as 

VerDate Sep<11>2014 09:54 May 23, 2016 Jkt 238057 PO 00000 Frm 00069 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



60 

17 CFR Ch. I (4–1–16 Edition) § 1.12 

defined in § 22.1 of this chapter, or 30.7 
customer funds, as defined in § 30.1 of 
this chapter, in instruments that are 
not permitted investments under § 1.25, 
or has otherwise violated the require-
ments governing the investment of 
funds belonging to customers under 
§ 1.25. 

(j) A futures commission merchant 
must provide immediate notice, as pro-
vided in paragraph (n) of this section, 
whenever the futures commission mer-
chant does not hold a sufficient 
amount of funds in segregated accounts 
for futures customers under § 1.20, in 
segregated accounts for Cleared Swaps 
Customers under part 22 of this chap-
ter, or in secured amount accounts for 
customers trading on foreign markets 
under part 30 of this chapter to meet 
the futures commission merchant’s 
targeted residual interest in the seg-
regated or secured amount accounts 
pursuant to its policies and procedures 
required under § 1.11, or whenever the 
futures commission merchant’s 
amount of residual interest is less than 
the sum of the undermargined amounts 
in its customer accounts as determined 
at the point in time that the firm is re-
quired to maintain the undermargined 
amounts under § 1.22, and §§ 22.2 and 30.7 
of this chapter. 

(k) A futures commission merchant 
must provide immediate notice, as pro-
vided in paragraph (n) of this section, 
whenever the futures commission mer-
chant, or the futures commission mer-
chant’s parent or material affiliate, ex-
periences a material adverse impact to 
its creditworthiness or ability to fund 
its obligations, including any change 
that could adversely impact the firm’s 
liquidity resources. 

(l) A futures commission merchant 
must provide prompt notice, but in no 
event later than 24 hours, as provided 
in paragraph (n) of this section, when-
ever the futures commission merchant 
experiences a material change in its 
operations or risk profile, including a 
change in the senior management of 
the futures commission merchant, the 
establishment or termination of a line 
of business, or a material adverse 
change in the futures commission mer-
chant’s clearing arrangements. 

(m) A futures commission merchant 
must provide notice, if the futures 

commission merchant has been noti-
fied by the Securities and Exchange 
Commission, a securities self-regu-
latory organization, or a futures self- 
regulatory organization, that it is the 
subject of a formal investigation. A fu-
tures commission merchant must pro-
vide a copy of any examination report 
issued to the futures commission mer-
chant by the Securities and Exchange 
Commission or a securities self-regu-
latory organization. A futures commis-
sion merchant must provide the Com-
mission with notice of any correspond-
ence received from the Securities and 
Exchange Commission or a securities 
self-regulatory organization that raises 
issues with the adequacy of the futures 
commission merchant’s capital posi-
tion, liquidity to meet its obligations 
or otherwise operate its business, or in-
ternal controls. The notices and exam-
ination reports required by this section 
must be filed in a prompt manner, but 
in no event later than 24 hours of the 
reportable event, and must be filed in 
accordance with paragraph (n) of the 
section; Provided, however, that a fu-
tures commission merchant is not re-
quired to file a notice or copy of an ex-
amination report with the Securities 
and Exchange Commission, a securities 
self-regulatory organization, or a fu-
tures self-regulatory organization if 
such entity originally provided the 
communication or report to the futures 
commission merchant. 

(n) Notice. (1) Every notice and report 
required to be filed by this section by a 
futures commission merchant or a self- 
regulatory organization must be filed 
with the Commission, with the des-
ignated self-regulatory organization, if 
any, and with the Securities and Ex-
change Commission, if such registrant 
is a securities broker or dealer. Every 
notice and report required to be filed 
by this section by an applicant for reg-
istration as a futures commission mer-
chant must be filed with the National 
Futures Association (on behalf of the 
Commission), with the designated self- 
regulatory organization, if any, and 
with the Securities and Exchange Com-
mission, if such applicant is a securi-
ties broker or dealer. Every notice or 
report that is required to be filed by 
this section by a futures commission 
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merchant or a self-regulatory organiza-
tion must include a discussion of how 
the reporting event originated and 
what steps have been, or are being 
taken, to address the reporting event. 

(2) Every notice and report which an 
introducing broker or applicant for 
registration as an introducing broker 
is required to file by paragraphs (a), 
(c), and (d) of this section must be filed 
with the National Futures Association 
(on behalf of the Commission), with the 
designated self-regulatory organiza-
tion, if any, and with every futures 
commission merchant carrying or in-
tending to carry customer accounts for 
the introducing broker or applicant for 
registration as an introducing broker. 
Any notice or report filed with the Na-
tional Futures Association pursuant to 
this paragraph shall be deemed for all 
purposes to be filed with, and to be the 
official record of, the Commission. 
Every notice or report that is required 
to be filed by this section by an intro-
ducing broker or applicant for registra-
tion as an introducing broker must in-
clude a discussion of how the reporting 
event originated and what steps have 
been, or are being taken, to address the 
reporting event. 

(3) Every notice or report that is re-
quired to be filed by a futures commis-
sion merchant with the Commission or 
with a designated self-regulatory orga-
nization under this section must be in 
writing and must be filed via electronic 
transmission using a form of user au-
thentication assigned in accordance 
with procedures established by or ap-
proved by the Commission, and other-
wise in accordance with instructions 
issued by or approved by the Commis-
sion; Provided, however, that if the reg-
istered futures commission merchant 
cannot file the notice or report using 
the electronic transmission approved 
by the Commission due to a trans-
mission or systems failure, the futures 
commission merchant must imme-
diately contact the Commission’s re-
gional office with jurisdiction over the 
futures commission merchant as pro-
vided in § 140.02 of this chapter, and by 
email to FCMNotice@CFTC.gov. Any 
such electronic submission must clear-
ly indicate the futures commission 
merchant on whose behalf such filing is 
made and the use of such user authen-

tication in submitting such filing will 
constitute and become a substitute for 
the manual signature of the authorized 
signer. 

(Approved by the Office of Management and 
Budget under control number 3038–0024) 

[43 FR 39969, Sept. 8, 1978] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 1.12, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.fdsys.gov. 

§ 1.13 [Reserved] 

§ 1.14 Risk assessment recordkeeping 
requirements for futures commis-
sion merchants. 

(a) Requirement to maintain and pre-
serve information. (1) Each futures com-
mission merchant registered with the 
Commission pursuant to Section 4d of 
the Act, unless exempt pursuant to 
paragraph (d) of this section, shall pre-
pare, maintain and preserve the fol-
lowing information: 

(i) An organizational chart which in-
cludes the futures commission mer-
chant and each of its affiliated persons. 
Included in the organizational chart 
shall be a designation of which affili-
ated persons are ‘‘Material Affiliated 
Persons’’ as that term is used in para-
graph (a)(2) of this section, which Ma-
terial Affiliated Persons file routine fi-
nancial or risk exposure reports with 
the Securities and Exchange Commis-
sion, a federal banking agency, an in-
surance commissioner or other similar 
official or agency of a state, or a for-
eign regulatory authority, and which 
Material Affiliated Persons are dealers 
in financial instruments with off-bal-
ance sheet risk and, if a Material Af-
filiated Person is such a dealer, wheth-
er it is also an end-user of such instru-
ments; 

(ii) Written policies, procedures, or 
systems concerning the futures com-
mission merchant’s: 

(A) Method(s) for monitoring and 
controlling financial and operational 
risks to it resulting from the activities 
of any of its affiliated persons; 

(B) Financing and capital adequacy, 
including information regarding 
sources of funding, together with a nar-
rative discussion by management of 
the liquidity of the material assets of 
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the futures commission merchant, the 
structure of debt capital, and sources 
of alternative funding; 

(C) Establishing and maintaining in-
ternal controls with respect to market 
risk, credit risk, and other risks cre-
ated by the futures commission mer-
chant’s proprietary and noncustomer 
clearing activities, including systems 
and policies for supervising, moni-
toring, reporting and reviewing trading 
activities in securities, futures con-
tracts, commodity options, forward 
contracts and financial instruments; 
policies for hedging or managing risks 
created by trading activities or super-
vising accounts carried for noncus-
tomer affiliates, including a descrip-
tion of the types of reviews conducted 
to monitor positions; and policies re-
lating to restrictions or limitations on 
trading activities: Provided, however, 
that if the futures commission mer-
chant has no such written policies, pro-
cedures or systems, it must so state in 
writing; 

(iii) Fiscal year-end consolidated and 
consolidating balance sheets for the 
highest level Material Affiliated Per-
son within the futures commission 
merchant’s organizational structure, 
which shall include the futures com-
mission merchant and its other Mate-
rial Affiliated Persons, prepared in ac-
cordance with generally accepted ac-
counting principles, which consoli-
dated balance sheets shall be audited 
by an independent certified public ac-
countant if an annual audit is per-
formed in the ordinary course of busi-
ness, but which otherwise may be 
unaudited, and which shall include ap-
propriate explanatory notes. The con-
solidating balance sheets may be those 
prepared by the futures commission 
merchant’s highest level Material Af-
filiated Person as part of its internal 
financial reporting process. Any addi-
tional information required to be filed 
under § 1.15(a)(2)(iii) shall also be main-
tained and preserved; and 

(iv) Fiscal year-end consolidated and 
consolidating income statements and 
consolidated cash flow statements for 
the highest level Material Affiliated 
Person within the futures commission 
merchant’s organizational structure, 
which shall include the futures com-
mission merchant and its other Mate-

rial Affiliated Persons, prepared in ac-
cordance with generally accepted ac-
counting principles, which consoli-
dated statements shall be audited by 
an independent certified public ac-
countant if an annual audit is per-
formed in the ordinary course of busi-
ness, but which otherwise may be 
unaudited, and which shall include ap-
propriate explanatory notes. The con-
solidating statements may be those 
prepared by the futures commission 
merchant’s highest level Material Af-
filiated Person as part of its internal 
financial reporting process. Any addi-
tional information required to be filed 
under § 1.15(a)(2)(iii) shall also be main-
tained and preserved. 

(2) The determination of whether an 
affiliated person of a futures commis-
sion merchant is a Material Affiliated 
Person shall involve consideration of 
all aspects of the activities of, and the 
relationship between, both entities, in-
cluding without limitation, the fol-
lowing factors: 

(i) The legal relationship between the 
futures commission merchant and the 
affiliated person; 

(ii) The overall financing require-
ments of the futures commission mer-
chant and the affiliated person, and the 
degree, if any, to which the futures 
commission merchant and the affili-
ated person are financially dependent 
on each other; 

(iii) The degree, if any, to which the 
futures commission merchant or its 
customers rely on the affiliated person 
for operational support or services in 
connection with the futures commis-
sion merchant’s business; 

(iv) The level of market, credit or 
other risk present in the activities of 
the affiliated person; and 

(v) The extent to which the affiliated 
person has the authority or the ability 
to cause a withdrawal of capital from 
the futures commission merchant. 

(3) For purposes of this section and 
§ 1.15, the term Material Affiliated Per-
son does not include a natural person. 

(4) The information, reports and 
records required by this section shall 
be maintained and preserved, and made 
readily available for inspection, in ac-
cordance with the provisions of § 1.31. 

(b) Special provisions with respect to 
Material Affiliated Persons subject to the 
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supervision of certain domestic regulators. 
A futures commission merchant shall 
be deemed to be in compliance with the 
recordkeeping requirements of para-
graphs (a)(1)(i), (a)(1)(iii) and (a)(1)(iv) 
of this section with respect to a Mate-
rial Affiliated Person if: 

(1) The futures commission merchant 
is required, or that Material Affiliated 
Person is required, to maintain and 
preserve information, or such informa-
tion is maintained and preserved by 
the futures commission merchant on 
behalf of the Material Affiliated Per-
son, pursuant to § 240.17h–1T of this 
title, or such other risk assessment 
regulations as the Securities and Ex-
change Commission may adopt, and 
maintains and makes available for in-
spection by the Commission in accord-
ance with the provisions of this section 
copies of the records and reports main-
tained and filed on Form 17–H (or such 
other forms or reports as may be re-
quired) by such futures commission 
merchant or its Material Affiliated 
Person with the Securities and Ex-
change Commission pursuant to 
§§ 240.17h–1T and 240.17h–2T of this title, 
or such other risk assessment regula-
tions as the Securities and Exchange 
Commission may adopt; 

(2) In the case of a Material Affili-
ated Person (including a foreign bank-
ing organization) that is subject to ex-
amination by, or the reporting require-
ments of, a Federal banking agency, 
the futures commission merchant or 
such Material Affiliated Person main-
tains and makes available for inspec-
tion by the Commission in accordance 
with the provisions of this section cop-
ies of all reports submitted by such 
Material Associated Person to the Fed-
eral banking agency pursuant to sec-
tion 5211 of the Revised Statutes, sec-
tion 9 of the Federal Reserve Act, sec-
tion 7(a) of the Federal Deposit Insur-
ance Act, section 10(b) of the Home 
Owners’ Loan Act, or section 5 of the 
Bank Holding Company Act of 1956; or 

(3) In the case of a Material Affili-
ated Person that is subject to the su-
pervision of an insurance commissioner 
or other similar official or agency of a 
state, the futures commission mer-
chant or such Material Affiliated Per-
son maintains and makes available for 
inspection by the Commission in ac-

cordance with the provisions of this 
section copies of the annual statements 
with schedules and exhibits prepared 
by the Material Affiliated Person on 
forms prescribed by the National Asso-
ciation of Insurance Commissioners or 
by a state insurance commissioner. 

(c) Special provisions with respect to 
Material Affiliated Persons subject to the 
supervision of a Foreign Regulatory Au-
thority. A futures commission mer-
chant shall be deemed to be in compli-
ance with the recordkeeping require-
ments of paragraphs (a)(1)(iii) and 
(a)(1)(iv) of this section with respect to 
a Material Affiliated Person if such fu-
tures commission merchant maintains 
and makes available, or causes such 
Material Affiliated Person to make 
available, for inspection by the Com-
mission in accordance with the provi-
sions of this section copies of any fi-
nancial or risk exposure reports filed 
by such Material Affiliated Person 
with a foreign futures authority or 
other foreign regulatory authority, 
provided that: (1) the futures commis-
sion merchant agrees to use its best ef-
forts to obtain from the Material Af-
filiated Person and to cause the Mate-
rial Affiliated Person to provide, di-
rectly or through its foreign futures 
authority or other foreign regulatory 
authority, any supplemental informa-
tion the Commission may request and 
there is no statute or other bar in the 
foreign jurisdiction that would pre-
clude the futures commission mer-
chant, the Material Affiliated Person, 
the foreign futures authority or other 
foreign regulatory authority from pro-
viding such information to the Com-
mission; or (2) the foreign futures au-
thority or other foreign regulatory au-
thority with whom the Material Affili-
ated Person files such reports has en-
tered into an information-sharing 
agreement with the Commission which 
is in effect as of the futures commis-
sion merchant’s fiscal year-end and 
which will allow the Commission to ob-
tain the type of information required 
herein. The futures commission mer-
chant shall maintain a copy of the 
original report and a copy translated 
into the English language. For the pur-
poses of this section, the term ‘‘For-
eign Futures Authority’’ shall have the 
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meaning set forth in section 1a(10) of 
the Act. 

(d) Exemptions. (1) The provisions of 
this section shall not apply to any fu-
tures commission merchant which 
holds funds or property of or for fu-
tures customers of less than $6,250,000 
and has less than $5,000,000 in adjusted 
net capital as of the futures commis-
sion merchant’s current fiscal year- 
end; provided, however, that such fu-
tures commission merchant is not a 
clearing member of an exchange. 

(2) The Commission may, upon writ-
ten application by a Reporting Futures 
Commission Merchant, exempt from 
the provisions of this section, other 
than paragraph (a)(1)(ii) of this section, 
either unconditionally or on specified 
terms and conditions, any futures com-
mission merchant affiliated with such 
Reporting Futures Commission Mer-
chant. The term ‘‘Reporting Futures 
Commission Merchant’’ shall mean, in 
the case of a futures commission mer-
chant that is affiliated with another 
registered futures commission mer-
chant, the futures commission mer-
chant which maintains the greater 
amount of adjusted net capital as last 
reported on financial reports filed with 
the Commission pursuant to § 1.10 un-
less another futures commission mer-
chant is acting as the Reporting 
Broker or Dealer under § 240.17h–2T of 
this title, or the Commission permits 
another futures commission merchant 
to act as the Reporting Futures Com-
mission Merchant. In granting exemp-
tions under this section, the Commis-
sion shall consider, among other fac-
tors, whether the records required by 
this section concerning the Material 
Affiliated Persons of the futures com-
mission merchant affiliated with the 
Reporting Futures Commission Mer-
chant will be available to the Commis-
sion pursuant to this section or § 1.15. A 
request for exemption filed under this 
paragraph (d)(2) shall explain the basis 
for the designation of a particular fu-
tures commission merchant as the Re-
porting Futures Commission Merchant 
and will become effective on the thir-
tieth day after receipt of such request 
by the Commission unless the Commis-
sion objects to the request by that 
date. 

(3) The Commission may exempt any 
futures commission merchant from any 
provision of this section if it finds that 
the exemption is not contrary to the 
public interest and the purposes of the 
provisions from which the exemption is 
sought. The Commission may grant the 
exemption subject to such terms and 
conditions as it may find appropriate. 

(e) Location of records. A futures com-
mission merchant required to maintain 
records concerning Material Affiliated 
Persons pursuant to this section may 
maintain those records either at the 
principal office of the Material Affili-
ated Person or at a records storage fa-
cility, provided that, except as set 
forth in paragraph (c) of this section, 
the records are located within the 
boundaries of the United States and 
the records are kept and available for 
inspection in accordance with § 1.31. If 
such records are maintained at a place 
other than the futures commission 
merchant’s principal place of business, 
the Material Affiliated Person or other 
entity maintaining the records shall 
file with the Commission a written un-
dertaking, in a form acceptable to the 
Commission, signed by a duly author-
ized person, to the effect that the 
records will be treated as if the futures 
commission merchant were maintain-
ing the records pursuant to this section 
and that the entity maintaining the 
records will permit examination of 
such records at any time, or from time 
to time during business hours, by rep-
resentatives or designees of the Com-
mission and promptly furnish the Com-
mission representative or its designee 
true, correct, complete and current 
hard copy of all or any part of such 
records. The election to maintain 
records at the principal place of busi-
ness of the Material Affiliated Person 
or at a records storage facility pursu-
ant to the provisions of this paragraph 
shall not relieve the futures commis-
sion merchant required to maintain 
and preserve such records from any of 
its responsibilities under this section 
or § 1.15. 

(f) Confidentiality. All information ob-
tained by the Commission pursuant to 
the provisions of this section from a fu-
tures commission merchant concerning 
a Material Affiliated Person shall be 
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deemed confidential information for 
the purposes of section 8 of the Act. 

(g) Implementation schedule. (1) Each 
futures commission merchant reg-
istered as of December 31, 1994 and sub-
ject to the requirements of this section 
shall maintain and preserve the infor-
mation required by paragraphs (a)(1)(i) 
and (a)(1)(ii) of this section com-
mencing April 30, 1995 and the informa-
tion required by paragraphs (a)(1)(iii) 
and (a)(1)(iv) of this section com-
mencing May 15, 1995 or, if December 
31, 1994 is not the futures commission 
merchant’s fiscal year-end, 135 cal-
endar days following the first fiscal 
year-end occurring after December 31, 
1994. 

(2) Each futures commission mer-
chant whose registration becomes ef-
fective after December 31, 1994 and is 
subject to the requirements of this sec-
tion shall maintain and preserve the 
information required by paragraphs 
(a)(1)(i) and (a)(1)(ii) of this section 
commencing 60 calendar days after reg-
istration become effective and the in-
formation required by paragraphs 
(a)(1)(iii) and (a)(1)(iv) of this section 
commencing 105 calendar days fol-
lowing the first fiscal year-end occur-
ring after registration becomes effec-
tive. 

[59 FR 66688, Dec. 28, 1994] 

§ 1.15 Risk assessment reporting re-
quirements for futures commission 
merchants. 

(a) Reporting requirements with respect 
to information required to be maintained 
by § 1.14. (1) Each futures commission 
merchant registered with the Commis-
sion pursuant to Section 4d of the Act, 
unless exempt pursuant to paragraph 
(c) of this section, shall file the fol-
lowing with the regional office with 
which it files periodic financial reports 
by no later than April 30, 1995, provided 
that in the case of a futures commis-
sion merchant whose registration be-
comes effective after December 31, 1994, 
such futures commission merchant 
shall file the following within 60 cal-
endar days after the effective date of 
such registration, or by April 30, 1995, 
whichever comes later: 

(i) A copy of the organizational chart 
maintained by the futures commission 
merchant pursuant to paragraph 

(a)(l)(i) of § 1.14. Where there is a mate-
rial change in information provided, an 
updated organizational chart shall be 
filed within sixty calendar days after 
the end of the fiscal quarter in which 
the change has occurred; and 

(ii) Copies of the financial, oper-
ational, and risk management policies, 
procedures and systems maintained by 
the futures commission merchant pur-
suant to paragraph (a)(l)(ii) of § 1.14. If 
the futures commission merchant has 
no such written policies, procedures or 
systems, it must file a statement so in-
dicating. Where there is a material 
change in information provided, such 
change shall be reported within sixty 
calendar days after the end of the fiscal 
quarter in which the change has oc-
curred. 

(2) Each futures commission mer-
chant registered with the Commission 
pursuant to Section 4d of the Act, un-
less exempt pursuant to paragraph (c) 
of this section, shall file the following 
with the regional office with which it 
files periodic financial reports within 
105 calendar days after the end of each 
fiscal year or, if a filing is made pursu-
ant to a written notice issued under 
paragraph (a)(2)(iii) of this section, 
within the time period specified in the 
written notice: 

(i) Fiscal year-end consolidated and 
consolidating balance sheets for the 
highest level Material Affiliated Per-
son within the futures commission 
merchant’s organizational structure, 
which shall include the futures com-
mission merchant and its other Mate-
rial Affiliated Persons, prepared in ac-
cordance with generally accepted ac-
counting principles, which consoli-
dated balance sheets shall be audited 
by an independent certified public ac-
countant if an annual audit is per-
formed in the ordinary course of busi-
ness, but which otherwise may be 
unaudited, and which consolidated bal-
ance sheets shall include appropriate 
explanatory notes. The consolidating 
balance sheets may be those prepared 
by the futures commission merchant’s 
highest level Material Affiliated Per-
son as part of its internal financial re-
porting process; 

(ii) Fiscal year-end annual consoli-
dated and consolidating income state-
ments and consolidated cash flow 
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statements for the highest level Mate-
rial Affiliated Person within the fu-
tures commission merchant’s organiza-
tional structure, which shall include 
the futures commission merchant and 
its other Material Affiliated Persons, 
prepared in accordance with generally 
accepted accounting principles, which 
consolidated statements shall be au-
dited by an independent certified pub-
lic accountant if an annual audit is 
performed in the ordinary course of 
business, but which otherwise may be 
unaudited, and which consolidated 
statements shall include appropriate 
explanatory notes. The consolidating 
statements may be those prepared by 
the futures commission merchant’s 
highest level Material Affiliated Per-
son as part of its internal financial re-
porting process; and 

(iii) Upon receiving written notice 
from any representative of the Com-
mission and within the time period 
specified in the written notice, such ad-
ditional information which the Com-
mission determines is necessary for a 
complete understanding of a particular 
affiliate’s financial impact on the fu-
tures commission merchant’s organiza-
tional structure. 

(3) For the purposes of this section, 
the term Material Affiliated Person 
shall have the meaning used in § 1.14. 

(4) The reports required to be filed 
pursuant to paragraphs (a)(1) and (2) of 
this section must be filed via elec-
tronic transmission using a form of 
user authentication assigned in accord-
ance with procedures established by or 
approved by the Commission, and oth-
erwise in accordance with instructions 
issued by or approved by the Commis-
sion. Any such electronic submission 
must clearly indicate the registrant on 
whose behalf such filing is made and 
the use of such user authentication in 
submitting such filing will constitute 
and become a substitute for the man-
ual signature of the authorized signer. 

(b) [Reserved] 
(c) Exemptions. (1) The provisions of 

this section shall not apply to any fu-
tures commission merchant which 
holds funds or property of or for fu-
tures customers of less than $6,250,000 
and has less than $5,000,000 in adjusted 
net capital as of the futures commis-
sion merchant’s fiscal year-end; pro-

vided, however, that such futures com-
mission merchant is not a clearing 
member of an exchange. 

(2) The Commission may, upon writ-
ten application by a Reporting Futures 
Commission Merchant, exempt from 
the provisions of this section, other 
than paragraph (a)(1)(ii) of this section, 
either unconditionally or on specified 
terms and conditions, any futures com-
mission merchant affiliated with such 
Reporting Futures Commission Mer-
chant. The term ‘‘Reporting Futures 
Commission Merchant’’ shall mean, in 
the case of a futures commission mer-
chant that is affiliated with another 
registered futures commission mer-
chant, the futures commission mer-
chant which maintains the greater 
amount of net capital as last reported 
on its financial reports filed with the 
Commission pursuant to § 1.10 unless 
another futures commission merchant 
is acting as the Reporting Broker or 
Dealer under § 240.17h–2T of this title or 
the Commission permits another fu-
tures commission merchant to act as 
the Reporting Futures Commission 
Merchant. In granting exemptions 
under this section, the Commission 
shall consider, among other factors, 
whether the records and other informa-
tion required to be maintained pursu-
ant to § 1.14 concerning the Material 
Affiliated Persons of the futures com-
mission merchant affiliated with the 
Reporting Futures Commission Mer-
chant will be available to the Commis-
sion pursuant to the provisions of this 
section. A request for exemption filed 
under this paragraph (c)(2) shall ex-
plain the basis for the designation of a 
particular futures commission mer-
chant as the Reporting Futures Com-
mission Merchant and will become ef-
fective on the thirtieth day after re-
ceipt of such request by the Commis-
sion unless the Commission objects to 
the request by that date. The Report-
ing Futures Commission Merchant 
must submit the information required 
by paragraph (a)(1)(ii) of this section 
on behalf of its affiliated futures com-
mission merchants. 

(3) The Commission may exempt any 
futures commission merchant from any 
provision of this section if it finds that 
the exemption is not contrary to the 
public interest and the purposes of the 
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provisions from which the exemption is 
sought. The Commission may grant the 
exemption subject to such terms and 
conditions as it may find appropriate. 

(d) Special provisions with respect to 
Material Affiliated Persons subject to the 
supervision of certain domestic regulators. 
(1) In the case of a futures commission 
merchant which is required to file, or 
has a Material Affiliated Person which 
is required to file, Form 17–H (or such 
other forms or reports as may be re-
quired) with the Securities and Ex-
change Commission pursuant to 
§ 240.17h–2T of this title, or such other 
risk assessment regulations as the Se-
curities and Exchange Commission 
may adopt, such futures commission 
merchant shall be deemed to be in 
compliance with the reporting require-
ments of paragraphs (a)(1)(i) and (a)(2) 
of this section if the futures commis-
sion merchant furnishes, in accordance 
with paragraph (a)(2) of this section, a 
copy of the most recent Form 17–H 
filed by the futures commission mer-
chant or its Material Affiliated Person 
with the Securities and Exchange Com-
mission, provided however, that if the 
futures commission merchant has des-
ignated any of its affiliated persons as 
Material Affiliated Persons for pur-
poses of this section and § 1.14 which 
are not designated as Material Associ-
ated Persons for purposes of the Form 
17–H filed pursuant to §§ 240.17h–1T and 
240.17h–2T of this title, the futures 
commission must also designate any 
such affiliated person as a Material Af-
filiated Person on the organizational 
chart required as Item 1 of part I of 
Form 17–H. To comply with paragraphs 
(a)(1)(i) and (a)(2) of this section, such 
futures commission merchant may, at 
its option, file Form 17–H in its en-
tirety or file such form without the in-
formation required under part II of 
Form 17–H. 

(2) In the case of a Material Affili-
ated Person (including a foreign bank-
ing organization) that is subject to ex-
amination by, or the reporting require-
ments of, a Federal banking agency, 
the futures commission merchant shall 
be deemed to be in compliance with the 
reporting requirements of paragraph 
(a)(2) of this section with respect to 
such Material Affiliated Person if the 
futures commission merchant or such 

Material Affiliated Person maintains 
in accordance with § 1.14 copies of all 
reports filed by the Material Affiliated 
Person with the Federal banking agen-
cy pursuant to section 5211 of the Re-
vised Statutes, section 9 of the Federal 
Reserve Act, section 7(a) of the Federal 
Deposit Insurance Act, section 10(b) of 
the Home Owners’ Loan Act, or section 
5 of the Bank Holding Company Act of 
1956. 

(3) In the case of a futures commis-
sion merchant that has a Material Af-
filiated Person that is subject to the 
supervision of an insurance commis-
sioner or other similar official or agen-
cy of a state, such futures commission 
merchant shall be deemed to be in 
compliance with the reporting require-
ments of paragraph (a)(2) of this sec-
tion with respect to the Material Af-
filiated Person if: 

(i) With respect to a Material Affili-
ated Person organized as a mutual in-
surance company or a non-public stock 
company, the futures commission mer-
chant or such Material Affiliated Per-
son maintains in accordance with § 1.14 
copies of the annual statements with 
schedules and exhibits prepared by the 
Material Affiliated Person on forms 
prescribed by the National Association 
of Insurance Commissioners or by a 
state insurance commissioner; and 

(ii) With respect to a Material Affili-
ated Person organized as a public stock 
company, the futures commission mer-
chant or such Material Affiliated Per-
son maintains, in addition to the an-
nual statements with schedules and ex-
hibits required to be maintained pursu-
ant to § 1.14, copies of the filings made 
by the Material Affiliated Person pur-
suant to sections 13 or 15 of the Securi-
ties Exchange Act of 1934 and the In-
vestment Company Act of 1940. 

(4) No futures commission merchant 
shall be required to furnish to the Com-
mission any examination report of any 
Federal banking agency or any super-
visory recommendations or analyses 
contained therein with respect to a Ma-
terial Affiliated Person that is subject 
to the regulation of a Federal banking 
agency. All information received by 
the Commission pursuant to this sec-
tion concerning a Material Affiliated 
Person that is subject to examination 
by or the reporting requirements of a 
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Federal banking agency shall be 
deemed confidential for the purposes of 
section 8 of the Act. 

(5) The furnishing of any information 
or documents by a futures commission 
merchant pursuant to this section 
shall not constitute an admission for 
any purpose that a Material Affiliated 
Person is otherwise subject to the Act. 

(e) Special provisions with respect to 
Material Affiliated Persons subject to the 
supervision of a Foreign Regulatory Au-
thority. A futures commission mer-
chant shall be deemed to be in compli-
ance with the reporting requirements 
of paragraph (a)(2) of this section with 
respect to a Material Affiliated Person 
if such futures commission merchant 
furnishes, or causes such Material Af-
filiated Person to make available, in 
accordance with the provisions of this 
section, copies of any financial or risk 
exposure reports filed by such Material 
Affiliated Person with a foreign futures 
authority or other foreign regulatory 
authority, provided that: 

(1) The futures commission merchant 
agrees to use its best efforts to obtain 
from the Material Affiliated Person 
and to cause the Material Affiliated 
Person to provide, directly or through 
its foreign futures authority or other 
foreign regulatory authority, any sup-
plemental information the Commission 
may request and there is no statute or 
other bar in the foreign jurisdiction 
that would preclude the futures com-
mission merchant, the Material Affili-
ated Person, the foreign futures au-
thority or other foreign regulatory au-
thority from providing such informa-
tion to the Commission; or 

(2) The foreign futures authority or 
other foreign regulatory authority 
with whom the Material Affiliated Per-
son files such reports has entered into 
an information sharing agreement with 
the Commission which is in effect as of 
the futures commission merchant’s fis-
cal year-end and which will allow the 
Commission to obtain the type of infor-
mation required herein. The futures 
commission merchant shall file a copy 
of the original report and a copy trans-
lated into the English language. For 
the purposes of this section, the term 
‘‘Foreign Futures Authority’’ shall 
have the meaning set forth in section 
1a(10) of the Act. 

(f) Confidentiality. All information ob-
tained by the Commission pursuant to 
the provisions of this section from a fu-
tures commission merchant concerning 
a Material Associated Person shall be 
deemed confidential information for 
the purposes of section 8 of the Act. 

(g) Implementation schedule. Each fu-
tures commission merchant registered 
as of December 31, 1994 and subject to 
the requirements of this section shall 
file the information required by para-
graph (a)(1) of this section no later 
than April 30, 1995 and the information 
required by paragraph (a)(2) of this sec-
tion no later than May 15, 1995. Each 
futures commission merchant whose 
registration becomes effective after 
December 31, 1994 and is subject to the 
requirements of this section shall file 
the information required by paragraph 
(a)(1) of this section within 60 calendar 
days after registration is granted, or 
by April 30, 1995, whichever comes later 
and the information required by para-
graph (a)(2) of this section within 105 
calendar days after registration is 
granted or by May 15, 1995, whichever 
comes later. 

[59 FR 66690, Dec. 28, 1994; 60 FR 13901, Mar. 
15, 1995, as amended at 78 FR 68625, Nov. 14, 
2013] 

§ 1.16 Qualifications and reports of ac-
countants. 

(a) Definitions—(1) Accountant’s report. 
The term ‘‘accountant’s report,’’ when 
used in regard to financial statements 
and schedules, means a document in 
which an independent licensed or cer-
tified public accountant indicates the 
scope of the audit (or examination) 
which he has made and sets forth his 
opinion regarding the financial state-
ments and schedules taken as a whole 
or an assertion to the fact that an 
overall opinion cannot be expressed. 
When an overall opinion cannot be ex-
pressed, the reasons therefore must be 
stated. 

(2) Audit or examination. The terms 
‘‘audit’’ and ‘‘examination,’’ when used 
in regard to financial statements and 
schedules, mean an examination of the 
statements and schedules by an ac-
countant in accordance with generally 
accepted auditing standards for the 
purposes of expressing an opinion 
thereon. 
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(3) Certified. The term ‘‘certified,’’ 
when used in regard to financial state-
ments and schedules, means audited 
and reported upon with an opinion ex-
pressed by an independent certified 
public accountant or independent li-
censed public accountant. 

(4) Customer. The term ‘‘customer’’ 
means customer, as defined in §§ 1.3, 
and 30.7 customer, as defined in § 30.1 of 
this chapter. 

(b) Qualifications of accountants. (1) 
The Commission will recognize any 
person as a certified public accountant 
who is duly registered and in good 
standing as such under the laws of the 
place of his residence or principal of-
fice; Provided, however, that a certified 
public accountant engaged to conduct 
an examination of a futures commis-
sion merchant must be registered with 
the Public Company Accounting Over-
sight Board and must have undergone 
an examination by the Public Company 
Accounting Oversight Board, and may 
not be subject to a permanent or tem-
porary bar to engage in the examina-
tion of public issuers or brokers or 
dealers registered with the Securities 
and Exchange Commission as a result 
of a Public Company Accounting Over-
sight Board disciplinary hearing. 

(2) The Commission will not recog-
nize any certified public accountant or 
licensed public accountant as inde-
pendent who is not in fact independent. 
For example, an accountant will not be 
considered independent with respect to 
any applicant or registrant or any par-
ent, subsidiary, or other affiliate of 
such applicant or registrant (i) in 
which, during the period of his profes-
sional engagement to examine the fi-
nancial statements and schedules being 
reported on or at the date of his report, 
he or his firm or a member thereof had, 
or was committed to acquire, any di-
rect financial interest or any material 
indirect financial interest, or (ii) with 
which, during the period of his profes-
sional engagement to examine the fi-
nancial statements and schedules being 
reported on, at the date of his report or 
during the period covered by the finan-
cial statements, he or his firm or a 
member thereof was connected as a 
promoter, underwriter, voting trustee, 
director, officer, or employee, except 
that a firm will be deemed independent 

with respect to an applicant or reg-
istrant and its affiliates if a former 
employee or officer of such applicant 
or registrant or any such affiliate is 
employed by the firm and such indi-
vidual has completely disassociated 
himself from the applicant or reg-
istrant and its affiliates and does not 
participate in auditing financial state-
ments and schedules of the applicant or 
registrant or its affiliates covering any 
period of his employment by the appli-
cant or registrant or its affiliates. An 
accountant will not be considered inde-
pendent if he or his firm or a member 
thereof performs manual or automated 
bookkeeping services or assumes re-
sponsibility for maintenance of the ac-
counting records, including accounting 
classification decisions, of such appli-
cant or registrant or any of its affili-
ates. For the purposes of this § 1.16(b), 
the term ‘‘member’’ means all partners 
in the firm and all professional em-
ployees participating in the audit or lo-
cated in the office of the firm partici-
pating in a significant portion of the 
audit. 

(3) In determining whether an ac-
countant may in fact not be inde-
pendent with respect to a particular 
applicant or registrant, the Commis-
sion will give appropriate consider-
ation to all relevant circumstances, in-
cluding evidence bearing on all rela-
tionships between the accountant and 
that applicant or registrant or any af-
filiate thereof, and will not confine 
itself to the relationship existing in 
connection with the filing of reports 
with the Commission. 

(4) The governing body of each fu-
tures commission merchant must en-
sure that the certified public account-
ant engaged is duly qualified to per-
form an audit of the futures commis-
sion merchant. Such an evaluation of 
the qualifications of the certified pub-
lic accountant should include, among 
other issues, the certified public ac-
countant’s experience in auditing fu-
tures commission merchants, the depth 
of the certified public accountant’s 
staff, the certified public accountant’s 
knowledge of the Act and Regulations, 
the size and geographic location of the 
futures commission merchant, and the 
independence of the certified public ac-
countant. The governing body should 
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also review and consider the inspection 
reports issued by the Public Company 
Accounting Oversight Board as part of 
the assessment of the qualifications of 
the public accountant to perform an 
audit of the futures commission mer-
chant. 

(c) Accountant’s reports—(1) Technical 
requirements. The accountant’s report 
must: 

(i) Be dated; 
(ii) Indicate the city and State where 

issued; and 
(iii) Identify without detailed enu-

meration the financial statements cov-
ered by the report. 

(2) Representations as to the audit. The 
accountant’s report must state wheth-
er the audit was made in accordance 
with the auditing standards adopted by 
the Public Company Accounting Over-
sight Board, and must designate any 
auditing procedures deemed necessary 
by the accountant under the cir-
cumstances of the particular case 
which have been omitted and the rea-
sons for their omission. However, noth-
ing in this paragraph shall be con-
strued to imply authority for the omis-
sion of any procedure which inde-
pendent accountants would ordinarily 
employ in the course of an audit made 
for the purposes of expressing the opin-
ion required by paragraph (c)(3) of this 
section. 

(3) Opinion to be expressed. The ac-
countant’s report must state clearly: 
(i) The opinion of the accountant with 
respect to the financial statements and 
schedules covered by the report and the 
accounting principles and practices re-
flected therein and (ii) the opinion of 
the accountant as to the consistency of 
the application of the accounting prin-
ciples, or as to any changes in such 
principles which have material effect 
on the financial statements and sched-
ules. 

(4) Exceptions. Any matters to which 
the accountant takes exception must 
be clearly identified, such exceptions 
specifically and clearly stated, and to 
the extent practicable, the effect of 
each exception on related financial 
statements and schedules given. 

(5) Accountant’s report on material in-
adequacies. A registrant must file con-
currently with the annual audit report 
a supplemental report by the account-

ant describing any material inadequa-
cies found to exist or found to have ex-
isted since the date of the previous 
audit. An applicant must file concur-
rently with the audit report a supple-
mental report by the accountant de-
scribing any material inadequacies 
found to exist as of the date of the 
Form 1–FR being filed: Provided, how-
ever, That if such applicant is reg-
istered with the Securities and Ex-
change Commission as a securities 
broker or dealer, and it files (in accord-
ance with § 1.10(h)) a copy of its Finan-
cial and Operational Combined Uni-
form Single Report under the Securi-
ties Exchange Act of 1934, Part II, Part 
IIA, or Part II CSE, in lieu of Form 1– 
FR, the accountant’s supplemental re-
port must be made as of the date of 
such report. The supplemental report 
must indicate any corrective action 
taken or proposed by the applicant or 
registrant in regard thereto. If the 
audit did not disclose any material in-
adequacies, the supplemental report 
must so state. 

(d) Audit objectives. (1) The audit must 
be made in accordance with generally 
accepted auditing standards and must 
include a review and appropriate tests 
of the accounting system, the internal 
accounting control, and the procedures 
for safeguarding customer and firm as-
sets in accordance with the provisions 
of the Act and the regulations there-
under, since the prior examination 
date. The audit must include all proce-
dures necessary under the cir-
cumstances to enable the independent 
licensed or certified public accountant 
to express an opinion on the financial 
statements and schedules. The scope of 
the audit and review of the accounting 
system, the internal controls, and pro-
cedures for safeguarding customer and 
firm assets must be sufficient to pro-
vide reasonable assurance that any ma-
terial inadequacies existing at the date 
of the examination in (i) the account-
ing system, (ii) the internal accounting 
controls, and (iii) the procedures for 
safeguarding customer and firm assets 
(including, in the case of a futures 
commission merchant, the segregation 
requirements of section 4d(a)(2) of the 
Act and these regulations and the se-
cured amount requirements of the Act 
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and these regulations) will be discov-
ered. Additionally, as specified objec-
tives the audit must include reviews of 
the practices and procedures followed 
by the registrant in making (A) peri-
odic computations of the minimum fi-
nancial requirements pursuant to § 1.17 
and (B) in the case of a futures com-
mission merchant, daily computations 
of the segregation requirements of sec-
tion 4d(a)(2) of the Act and these regu-
lations and the secured amount re-
quirements of the Act and these regu-
lations. 

(2) A material inadequacy in the ac-
counting system, the internal account-
ing controls, the procedures for safe-
guarding customer and firm assets, and 
the practices and procedures referred 
to in paragraph (d)(1) of this section 
which is to be reported in accordance 
with paragraph (e)(2) of this section in-
cludes any conditions which contrib-
uted substantially to or, if appropriate 
corrective action is not taken, could 
reasonably be expected to: 

(i) Inhibit an applicant or registrant 
from promptly completing trans-
actions or promptly discharging his re-
sponsibilities to customers or other 
creditors; 

(ii) Result in material financial loss; 
(iii) Result in material misstatement 

of the applicant’s or registrant’s finan-
cial statements and schedules; or 

(iv) Result in violations of the Com-
mission’s segregation or secured 
amount (in the case of a futures com-
mission merchant), recordkeeping or 
financial reporting requirements to the 
extent that could reasonably be ex-
pected to result in the conditions de-
scribed in paragraph (d)(2) (i), (ii), or 
(iii) of this section. 

(e) Extent and timing of audit proce-
dures. (1) The extent and timing of 
audit procedures are matters for the 
independent public accountant to de-
termine on the basis of his review and 
evaluation of existing internal controls 
and other audit procedures performed 
in accordance with generally accepted 
auditing standards and the audit objec-
tives set forth in paragraph (d) of this 
section. In determining the extent of 
testing, consideration must be given to 
the materiality of an area and to the 
possible effect on the financial state-

ments and schedules of a material 
misstatement in a related account. 

(2) If during the course of an audit or 
interim work, the independent public 
accountant determines that any mate-
rial inadequacies exist in the account-
ing system, in the internal accounting 
control, in the procedures for safe-
guarding customer or firm assets, or as 
otherwise defined in paragraph (d) of 
this section, he must call such inad-
equacies to the attention of the appli-
cant or registrant, which has the re-
sponsibility to give notice to the Na-
tional Futures Association and, if an 
applicant, or the Commission and the 
designated self-regulatory organiza-
tion, if any, if a registrant, in accord-
ance with paragraphs (d) and (g) of 
§ 1.12: Provided, however, That if the ap-
plicant or registrant is an introducing 
broker or applicant for registration as 
an introducing broker, it also has the 
responsibility to give notice to the Na-
tional Futures Association, the des-
ignated self-regulatory organization, if 
any, and every futures commission 
merchant carrying or intending to 
carry customer accounts for the intro-
ducing broker or applicant for registra-
tion as an introducing broker. The ap-
plicant or registrant must also furnish 
the accountant with a copy of said no-
tice within three (3) business days. If 
the accountant fails to receive such no-
tice from the applicant or registrant 
within three (3) business days, or if he 
disagrees with the statements con-
tained in the notice of the applicant or 
registrant, the accountant must inform 
the National Futures Association, in 
the case of an applicant, or the Com-
mission and the designated self-regu-
latory organization, if any, in the case 
of a registrant, by reporting the mate-
rial inadequacy and, in the case of an 
applicant or registrant which is an in-
troducing broker or applicant for reg-
istration as in introducing broker, the 
accountant must also inform the Na-
tional Futures Association, the des-
ignated self-regulatory organization, if 
any, and every futures commission 
merchant carrying or intending to 
carry customer accounts for the intro-
ducing an introducing broker, within 
three (3) business days thereafter. Such 
report from the accountant must, if 
the applicant or registrant failed to 
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file a notice, describe the material in-
adequacies found to exist. If the appli-
cant or registrant filed a notice, the 
accountant must file a report detailing 
the aspects, if any, of the applicant’s or 
registrant’s notice with which the ac-
countant does not agree. 

(f)(1) Extension of time for filing au-
dited reports. In the event a registered 
futures commission merchant or a reg-
istered introducing broker finds that it 
cannot file, without substantial undue 
hardship, its certified financial state-
ments and schedules for any year with-
in the time specified in § 1.10 (b)(1)(ii) 
or § 1.10 (b)(2)(ii) of this part, as appli-
cable, such registrants may request ap-
proval for an extension of time, as fol-
lows: 

(i) Futures commission merchant reg-
istrants. (A) A futures commission mer-
chant may file with its designated self- 
regulatory organization an application 
for an extension of time, a copy of 
which the registrant must file with the 
Commission. The application shall be 
approved or denied in writing by the 
designated self-regulatory organiza-
tion. The registrant must file imme-
diately with the Commission a copy of 
any notice it receives from the des-
ignated self-regulatory organization to 
approve or deny the registrant’s re-
quest for extension of time. A written 
notice of approval shall become effec-
tive upon the filing by the registrant of 
a copy with the Commission, and a 
written notice of denial shall be effec-
tive as of the date of the notice. 

(B) A futures commission merchant 
that is registered with the Securities 
and Exchange Commission as a securi-
ties broker or dealer may file with its 
designated self-regulatory organization 
a copy of any application that the reg-
istrant has filed with its designated ex-
amining authority, pursuant to § 240.17– 
a5(l)(1)of this title, for an extension of 
time to file audited annual financial 
statements. The registrant must also 
file immediately with the designated 
self-regulatory organization and the 
Commission copies of any notice it re-
ceives from its designated examining 
authority to approve or deny the re-
quested extension of time. Upon receipt 
by the designated self-regulatory orga-
nization and the Commission of copies 
of any such notice of approval, the re-

quested extension of time referenced in 
the notice shall be deemed approved 
under this paragraph (f)(1)(i). 

(C) Any copy that under this para-
graph is required to be filed with the 
Commission must be filed via elec-
tronic transmission using a form of 
user authentication assigned in accord-
ance with procedures established by or 
approved by the Commission, and oth-
erwise in accordance with instructions 
issued by or approved by the Commis-
sion. Any such electronic submission 
must clearly indicate the registrant on 
whose behalf such filing is made and 
the use of such user authentication in 
submitting such filing will constitute 
and become a substitute for the man-
ual signature of the authorized signer. 

(ii) Introducing broker registrants. (A) 
An introducing broker may file with 
the National Futures Association an 
application for extension of time, 
which shall be approved or denied in 
writing. 

(B) An introducing broker that is 
registered with the Securities and Ex-
change Commission as a securities 
broker or dealer may file with the Na-
tional Futures Association copies of 
any application that the registrant has 
filed with its designated examining au-
thority, pursuant to § 240.17–a5(l)(1) of 
this title, for an extension of time to 
file audited annual financial state-
ments. The registrant must also file 
immediately with the National Futures 
Association copies of any notice it re-
ceives from its designated examining 
authority to approve or deny the re-
quested extension of time. Upon the re-
ceipt by the National Futures Associa-
tion of a copy of any such notice of ap-
proval, the requested extension of time 
referenced in the notice shall be 
deemed approved under this paragraph 
(f)(1)(ii). 

(2) Exemption requests. On the written 
request of any designated self-regu-
latory organization or registrant, or on 
its own motion, the Commission may 
grant an extension of time or an ex-
emption from any of the certified fi-
nancial reporting requirements of this 
chapter either unconditionally or on 
specified terms and conditions. 

(g) Replacement of accountant. (1) In 
the event (i) the independent public ac-
countant who was previously engaged 
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as the principal accountant to audit an 
applicant’s or registrant’s financial 
statements resigns (or indicates he de-
clines to stand for re-election after the 
completion of the current audit) or is 
dismissed as the applicant’s or reg-
istrant’s principal accountant, (ii) an-
other independent accountant is en-
gaged as principal accountant, or (iii) 
an independent accountant on whom 
the principal accountant expresses reli-
ance in his report regarding a sub-
sidiary resigns (or formally indicates 
he declines to stand for re-election 
after completion of the current audit) 
or is dismissed or another independent 
public accountant is engaged to audit 
that subsidiary, an applicant shall file 
written notice of such occurrence with 
the National Futures Association, and 
a registrant shall file written notice of 
such occurrence with the Commission 
at its principal office in Washington, 
DC, and with the designated self-regu-
latory organization, if any, not more 
than 15 business days after such occur-
rence. 

(2) Such notice must state (i) the 
date of such resignation (or declination 
to stand for re-election, dismissal or 
engagement) and (ii) whether, in con-
nection with the audit of the two most 
recent fiscal years and any subsequent 
interim period preceding such resigna-
tion, dismissal or engagement, there 
were any disagreements with the 
former accountant on any matter of 
accounting principles or practices, fi-
nancial statements disclosure, auditing 
scope or procedures, or compliance 
with the applicable rules of the Com-
mission, which, if not resolved to the 
satisfaction of the former accountant, 
would have caused him to make ref-
erence in connection with his report to 
the subject matter of the disagree-
ments (if so, describe such disagree-
ments). The disagreements required to 
be reported in this paragraph (g)(2) in-
clude both those resolved to the former 
accountant’s satisfaction and those not 
resolved to the former accountant’s 
satisfaction. Disagreements con-
templated by this paragraph (g)(2) are 
those which occur at the decision-mak-
ing level, i.e., between personnel of the 
applicant or registrant responsible for 
presentation of its financial state-
ments and schedules and personnel of 

the accounting firm responsible for 
rendering its report. The notice must 
also state whether the accountant’s re-
port on the financial statements and 
schedules for any of the past two years 
contained an adverse opinion or a dis-
claimer of opinion or was qualified as 
to uncertainties, audit scope, or ac-
counting principles (if so, describe the 
nature of each such adverse opinion, 
disclaimer of opinion, or qualification). 
An applicant must also request the 
former accountant to furnish the appli-
cant with a letter addressed to the Na-
tional Futures Association, and a reg-
istrant must also request the former 
accountant to furnish the registrant 
with a letter addressed to the Commis-
sion, stating whether he agrees with 
the statements contained in the notice 
of the applicant or registrant and, if 
not, stating the respects in which he 
does not agree. Each copy of the notice 
and accountant’s letter must be manu-
ally signed by the sole proprietor or a 
general partner or a duly authorized 
corporate officer of the applicant or 
registrant, as appropriate, and by the 
accountant. 

(3) If (i) within the 24 months prior to 
the date of the most recent audited fi-
nancial statement, a notice has been 
filed pursuant to paragraph (g)(1) of 
this section reporting a change of ac-
countants, (ii) included in such filing 
there is a reported disagreement on 
any matters of accounting principles or 
practices, financial statements disclo-
sure, auditing scope, or noncompliance 
with the applicable rules of the Com-
mission, (iii) during the fiscal year in 
which the change in accountants took 
place or during the subsequent fiscal 
year, there have been any transactions 
or events similar to those which in-
volved a reported disagreement, and 
(iv) such transactions or events are 
material and were accounted for or dis-
closed in a manner different from that 
which the former accountant appar-
ently would have concluded was re-
quired, the existence and nature of the 
disagreements and also the effect on 
the financial statements must be stat-
ed in a written notice to the National 
Futures Association, in the case of an 
applicant, or to the Commission at its 
principal office in Washington, DC, and 
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the designated self-regulatory organi-
zation, if any, in the case of a reg-
istrant, if the method which the former 
accountant apparently would have con-
cluded was required had been followed. 
These disclosures need not be made if 
the method asserted by the former ac-
countant ceases to be generally accept-
ed because of authoritative standards 
or interpretations subsequently issued. 
The notice required by this paragraph 
(g)(3) must be filed by the applicant or 
registrant concurrently with the finan-
cial statements and schedules to which 
it pertains. 

(h) Exemption for introducing broker or 
applicant therefor. The provisions of 
this section do not apply to an intro-
ducing broker which is operating pur-
suant to a guarantee agreement, nor do 
such provisions apply to an applicant 
for registration as an introducing 
broker who files concurrently with 
such application a guarantee agree-
ment, provided such introducing 
broker or applicant therefor is not also 
a securities broker or dealer. 

(Approved by the Office of Management and 
Budget under control numbers 3038–0007, 
3038–0024) 

[43 FR 39970, Sept. 8, 1978, as amended at 46 
FR 54516, Nov. 3, 1981; 46 FR 63035, Dec. 30, 
1981; 48 FR 35284, Aug. 3, 1983; 49 FR 39526, 
Oct. 9, 1984; 52 FR 28995, Aug. 5, 1987; 53 FR 
4612, Feb. 17, 1988; 69 FR 41426, July 9, 2004; 69 
FR 49798, Aug. 12, 2004; 71 FR 5593, Feb. 2, 
2006; 77 FR 66320, Nov. 2, 2012; 78 FR 68625, 
Nov. 14, 2013] 

§ 1.17 Minimum financial require-
ments for futures commission mer-
chants and introducing brokers. 

(a)(1)(i) Except as provided in para-
graph (a)(2)(i) of this section, each per-
son registered as a futures commission 
merchant must maintain adjusted net 
capital equal to or in excess of the 
greatest of: 

(A) $1,000,000; 
(B) The futures commission mer-

chant’s risk-based capital requirement, 
computed as eight percent of the total 
risk margin requirement for positions 
carried by the futures commission mer-
chant in customer accounts and non-
customer accounts. 

(C) The amount of adjusted net cap-
ital required by a registered futures as-
sociation of which it is a member; or 

(D) For securities brokers and deal-
ers, the amount of net capital required 
by Rule 15c3–1(a) of the Securities and 
Exchange Commission (17 CFR 240.15c3– 
1(a)). 

(ii) [Reserved] 
(iii) Except as provided in paragraph 

(a)(2) of this section, each person reg-
istered as an introducing broker must 
maintain adjusted net capital equal to 
or in excess of the greatest of: 

(A) $45,000; 
(B) The amount of adjusted net cap-

ital required by a registered futures as-
sociation of which it is a member; or 

(C) For securities brokers and deal-
ers, the amount of net capital required 
by Rule 15c3–1(a) of the Securities and 
Exchange Commission (17 CFR 240.15c3– 
1(a)). 

(2)(i) The requirements of paragraph 
(a)(1) of this section shall not be appli-
cable if the registrant is a member of a 
designated self-regulatory organization 
and conforms to minimum financial 
standards and related reporting re-
quirements set by such designated self- 
regulatory organization in its bylaws, 
rules, regulations or resolutions ap-
proved by the Commission pursuant to 
section 4f(b) of the Act and § 1.52. 

(ii) The minimum requirements of 
paragraph (a)(1)(iii) of this section 
shall not be applicable to an intro-
ducing broker which elects to meet the 
alternative adjusted net capital re-
quirement for introducing brokers by 
operation pursuant to a guarantee 
agreement which meets the require-
ments set forth in § 1.10(j). Such an in-
troducing broker shall be deemed to 
meet the adjusted net capital require-
ment under this section so long as such 
agreement is binding and in full force 
and effect, and, if the introducing 
broker is also a securities broker or 
dealer, it maintains the amount of net 
capital required by Rule 15c3–1(a) of 
the Securities and Exchange Commis-
sion (17 CFR 240.15c3–1(a)). 

(3) No person applying for registra-
tion as a futures commission merchant 
or as an introducing broker shall be so 
registered unless such person affirma-
tively demonstrates to the satisfaction 
of the National Futures Association 
that it complies with the financial re-
quirements of this section. Each reg-
istrant must be in compliance with 
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this section at all times and must be 
able to demonstrate such compliance 
to the satisfaction of the Commission 
or the designated self-regulatory orga-
nization. 

(4) A futures commission merchant 
who is not in compliance with this sec-
tion, or is unable to demonstrate such 
compliance as required by paragraph 
(a)(3) of this section, or who cannot 
certify to the Commission immediately 
upon request and demonstrate with 
verifiable evidence that it has suffi-
cient access to liquidity to continue 
operating as a going concern, must 
transfer all customer accounts and im-
mediately cease doing business as a fu-
tures commission merchant until such 
time as the firm is able to demonstrate 
such compliance; Provided, however, 
The registrant may trade for liquida-
tion purposes only unless otherwise di-
rected by the Commission and/or the 
designated self-regulatory organiza-
tion; And, Provided further, That if such 
registrant immediately demonstrates 
to the satisfaction of the Commission 
or the designated self-regulatory orga-
nization the ability to achieve compli-
ance, the Commission or the des-
ignated self-regulatory organization 
may in its discretion allow such reg-
istrant up to a maximum of 10 business 
days in which to achieve compliance 
without having to transfer accounts 
and cease doing business as required 
above. Nothing in this paragraph shall 
be construed as preventing the Com-
mission or the designated self-regu-
latory organization from taking action 
against a registrant for non-compli-
ance with any of the provisions of this 
section. 

(5) An introducing broker who is not 
in compliance with this section, or is 
unable to demonstrate such compli-
ance as required by paragraph (a)(3) of 
this section, must immediately cease 
doing business as an introducing 
broker until such time as the reg-
istrant is able to demonstrate such 
compliance: Provided, however, That if 
such registrant immediately dem-
onstrates to the satisfaction of the 
Commission or the designated self-reg-
ulatory organization the ability to 
achieve compliance, the Commission or 
the designated self-regulatory organi-
zation may in its discretion allow such 

registrant up to a maximum of 10 busi-
ness days in which to achieve compli-
ance without having to cease doing 
business as required above. If the intro-
ducing broker is required to cease 
doing business in accordance with this 
paragraph (a)(5), the introducing 
broker must immediately notify each 
of its customers and the futures com-
mission merchants carrying the ac-
count of each customer that it has 
ceased doing business. Nothing in this 
paragraph (a)(5) shall be construed as 
preventing the Commission or the des-
ignated self-regulatory organization 
from taking action against a registrant 
for non-compliance with any of the 
provisions of this section. 

(b) For the purposes of this section: 
(1) Where the applicant or registrant 

has an asset or liability which is de-
fined in Securities Exchange Act Rule 
15c3–1 (§ 240.15c3–1 of this title) the in-
clusion or exclusion of all or part of 
such asset or liability for the computa-
tion of adjusted net capital shall be in 
accordance with § 240.15c3–1 of this 
title, unless specifically stated other-
wise in this section. 

(2) Customer. This term means a fu-
tures customer as defined in § 1.3, a 
cleared over the counter customer as 
defined in paragraph (b)(10) of this sec-
tion, and a 30.7 customer as defined in 
§ 30.1 of this chapter. 

(3) Proprietary account means an ac-
count in which commodity futures, op-
tions or cleared over the counter deriv-
ative positions are carried on the books 
of the applicant or registrant for the 
applicant or registrant itself, or for 
general partners in the applicant or 
registrant. 

(4) Noncustomer account means an ac-
count in which commodity futures, op-
tions or cleared over the counter deriv-
ative positions are carried on the books 
of the applicant or registrant which is 
either: 

(i) An account that is not included in 
the definition of customer (as defined 
in § 1.17(b)(2)) or proprietary account 
(as defined in § 1.17(b)(3)), or 

(ii) An account for a foreign-domi-
ciled person trading futures or options 
on a foreign board of trade, and such 
account is a proprietary account as de-
fined in § 1.3(y) of this title, but is not 
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a proprietary account as defined in 
§ 1.17(b)(3). 

(5) Clearing organization means clear-
ing organization (as defined in § 1.3(d)) 
and includes a clearing organization of 
any board of trade. 

(6) Business day means any day other 
than a Sunday, Saturday, or holiday. 

(7) Customer account. This term 
means an account in which commodity 
futures, options or cleared over the 
counter derivative positions are car-
ried on the books of the applicant or 
registrant which is an account that is 
included in the definition of customer 
as defined in § 1.17(b)(2). 

(8) Risk margin for an account means 
the level of maintenance margin or 
performance bond required for the cus-
tomer or noncustomer positions by the 
applicable exchanges or clearing orga-
nizations, and, where margin or per-
formance bond is required only for ac-
counts at the clearing organization, for 
purposes of the FCM’s risk-based cap-
ital calculations applying the same 
margin or performance bond require-
ments to customer and noncustomer 
positions in accounts carried by the 
FCM, subject to the following. 

(i) Risk margin does not include the 
equity component of short or long op-
tion positions maintained in an ac-
count; 

(ii) The maintenance margin or per-
formance bond requirement associated 
with a long option position may be ex-
cluded from risk margin to the extent 
that the value of such long option posi-
tion does not reduce the total risk 
maintenance or performance bond re-
quirement of the account that holds 
the long option position; 

(iii) The risk margin for an account 
carried by a futures commission mer-
chant which is not a member of the ex-
change or the clearing organization 
that requires collection of such margin 
should be calculated as if the futures 
commission merchant were such a 
member; and 

(iv) If a futures commission mer-
chant does not possess sufficient infor-
mation to determine what portion of 
an account’s total margin requirement 
represents risk margin, all of the mar-
gin required by the exchange or the 
clearing organization that requires col-

lection of such margin for that ac-
count, shall be treated as risk margin. 

(9) Cleared over the counter derivative 
positions means ‘‘over the counter de-
rivative instrument’’ (as defined in 12 
U.S.C. 4421) positions of any person in 
accounts carried on the books of the 
futures commission merchant and 
cleared by any organization permitted 
to clear such instruments under the 
laws of the relevant jurisdiction. 

(10) Cleared over the counter customer 
means any person that is not a propri-
etary person as defined in § 1.3(y) and 
for whom the futures commission mer-
chant carries on its books one or more 
accounts for the over the counter- 
cleared derivative positions of such 
person. 

(c) Definitions: For the purposes of 
this section: 

(1) Net capital means the amount by 
which current assets exceed liabilities. 
In determining ‘‘net capital’’: 

(i) Unrealized profits shall be added 
and unrealized losses shall be deducted 
in the accounts of the applicant or reg-
istrant, including unrealized profits 
and losses on fixed price commitments 
and forward contracts; 

(ii) All long and all short positions in 
commodity options which are traded 
on a contract market and listed secu-
rity options shall be marked to their 
market value and all long and all short 
securities and commodities positions 
shall be marked to their market value; 

(iii) The value attributed to any com-
modity option which is not traded on a 
contract market shall be the difference 
between the option’s strike price and 
the market value for the commodity or 
futures contract which is the subject of 
the option. In the case of a call com-
modity option which is not traded on a 
contract market, if the market value 
for the commodity or futures contract 
which is the subject of the option is 
less than the strike price of the option, 
it shall be given no value. In the case 
of a put commodity option which is not 
traded on a contract market, if the 
market value for the commodity or fu-
tures contract which is the subject of 
the option is more than the strike 
price of the option, it shall be given no 
value; and 
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(iv) The value attributed to any un-
listed security option shall be the dif-
ference between the option’s exercise 
value or striking value and the market 
value of the underlying security. In the 
case of an unlisted call, if the market 
value of the underlying security is less 
than the exercise value or striking 
value of such call, it shall be given no 
value; and, in the case of an unlisted 
put, if the market value of the under-
lying security is more than the exer-
cise value or striking value of the un-
listed put, it shall be given no value. 

(2) The term current assets means 
cash and other assets or resources com-
monly identified as those which are 
reasonably expected to be realized in 
cash or sold during the next 12 months. 
‘‘Current assets’’ shall: 

(i) Exclude any unsecured commodity 
futures or option account containing a 
ledger balance and open trades, the 
combination of which liquidates to a 
deficit or containing a debit ledger bal-
ance only: Provided, however, Deficits 
or debit ledger balances in unsecured 
customers’, non-customers’, and pro-
prietary accounts, which are the sub-
ject of calls for margin or other re-
quired deposits may be included in cur-
rent assets until the close of business 
on the business day following the date 
on which such deficit or debit ledger 
balance originated providing that the 
account had timely satisfied, through 
the deposit of new funds, the previous 
day’s debit or deficits, if any, in its en-
tirety. 

(ii) Exclude all unsecured receiv-
ables, advances and loans except for: 

(A) Receivables resulting from the 
marketing of inventories commonly as-
sociated with the business activities of 
the applicant or registrant and ad-
vances on fixed price purchases com-
mitments: Provided, Such receivables 
or advances are outstanding no longer 
than 3 calendar months from the date 
that they are accrued; 

(B) Interest receivable, floor broker-
age receivable, commissions receivable 
from other brokers or dealers (other 
than syndicate profits), mutual fund 
concessions receivable and manage-
ment fees receivable from registered 
investment companies and commodity 
pools: Provided, Such receivables are 
outstanding no longer than thirty (30) 

days from the date they are due; and 
dividends receivable outstanding no 
longer than thirty (30) days from the 
payable date; 

(C) Receivables from clearing organi-
zations and securities clearing organi-
zations; 

(D) Receivables from registered fu-
tures commission merchants or bro-
kers, resulting from commodity fu-
tures or option transactions, except 
those specifically excluded under para-
graph (c)(2)(i) of this section; 

(E) Insurance claims which arise 
from a reportable segment of the appli-
cant’s or registrant’s overall business 
activities, as defined in generally ac-
cepted accounting principles, other 
than in the commodity futures, com-
modity option, security and security 
option segments of the applicant’s or 
registrant’s business activities which 
are not outstanding more than 3 cal-
endar months after the date they are 
recorded as a receivable; 

(F) All other insurance claims not 
subject to paragraph (c)(2)(ii)(E) of this 
section, which are not older than seven 
(7) business days from the date the loss 
giving rise to the claim is discovered; 
insurance claims which are not older 
than twenty (20) business days from the 
date the loss giving rise to the claim is 
discovered and which are covered by an 
option of outside counsel that the 
claim is valid and is covered by insur-
ance policies presently in effect; insur-
ance claims which are older than twen-
ty (20) business days from the date the 
loss giving rise to the claim is discov-
ered and which are covered by an opin-
ion of outside counsel that the claim is 
valid and is covered by insurance poli-
cies presently in effect and which have 
been acknowledged in writing by the 
insurance carrier as due and payable: 
Provided, Such claims are not out-
standing longer than twenty (20) busi-
ness days from the date they are so ac-
knowledged by the carrier; 

(iii) Exclude all prepaid expenses and 
deferred charges; 

(iv) Exclude all inventories except 
for: 

(A) Readily marketable spot com-
modities; or spot commodities which 
‘‘adequately collateralize’’ indebted-
ness under paragraph (c)(7) of this sec-
tion; 
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(B) Securities which are considered 
‘‘readily marketable’’ (as defined in 
§ 240.15c3–1(c)(11) of this title) or which 
‘‘adequately collateralize’’ indebted-
ness under paragraph (c)(7) of this sec-
tion; 

(C) Work in process and finished 
goods which result from the processing 
of commodities at market value; 

(D) Raw materials at market value 
which will be combined with spot com-
modities to produce a finished proc- 
essed commodity; and 

(E) Inventories held for resale com-
monly associated with the business ac-
tivities of the applicant or registrant; 

(v) Include fixed assets and assets 
which otherwise would be considered 
noncurrent to the extent of any long- 
term debt adequately collateralized by 
assets acquired for use in the ordinary 
course of the trade or business of an 
applicant or registrant and any other 
long-term debt adequately 
collateralized by assets of the appli-
cant or registrant if the sole recourse 
of the creditor for nonpayment of such 
liability is to such asset: Provided, 
Such liabilities are not excluded from 
liabilities in the computation of net 
capital under paragraph (c)(4)(vi) of 
this section; 

(vi) Exclude all assets doubtful of 
collection or realization less any re-
serves established therefor; 

(vii) Include, in the case of future in-
come tax benefits arising as a result of 
unrealized losses, the amount of such 
benefits not exceeding the amount of 
income tax liabilities accrued on the 
books and records of the applicant or 
registrant, but only to the extent such 
benefits could have been applied to re-
duce accrued tax liabilities on the date 
of the capital computation, had the re-
lated unrealized losses been realized on 
that date; 

(viii) Include guarantee deposits with 
clearing organizations and stock in 
clearing organizations to the extent of 
its margin value; 

(ix) In the case of an introducing 
broker or an applicant for registration 
as an introducing broker, include 50 
percent of the value of a guarantee or 
security deposit with a futures com-
mission merchant which carries or in-
tends to carry accounts for the cus-
tomers of the introducing broker; and 

(x) Exclude exchange memberships. 
(3) A loan or advance or any other 

form of receivable shall not be consid-
ered ‘‘secured’’ for the purposes of 
paragraph (c)(2) of this section unless 
the following conditions exist: 

(i) The receivable is secured by read-
ily marketable collateral which is oth-
erwise unencumbered and which can be 
readily converted into cash: Provided, 
however, That the receivable will be 
considered secured only to the extent 
of the market value of such collateral 
after application of the percentage de-
ductions specified in paragraph (c)(5) of 
this section; and 

(ii)(A) The readily marketable collat-
eral is in the possession or control of 
the applicant or registrant; or 

(B) The applicant or registrant has a 
legally enforceable, written security 
agreement, signed by the debtor, and 
has a perfected security interest in the 
readily marketable collateral within 
the meaning of the laws of the State in 
which the readily marketable collat-
eral is located. 

(4) The term liabilities means the 
total money liabilities of an applicant 
or registrant arising in connection 
with any transaction whatsoever, in-
cluding economic obligations of an ap-
plicant or registrant that are recog-
nized and measured in conformity with 
generally accepted accounting prin-
ciples. ‘‘Liabilities’’ also include cer-
tain deferred credits that are not obli-
gations but that are recognized and 
measured in conformity with generally 
accepted accounting principles. For the 
purposes of computing ‘‘net capital’’, 
the term ‘‘liabilities’’: 

(i) Excludes liabilities of an applicant 
or registrant which are subordi- nated 
to the claims of all general creditors of 
the applicant or registrant pursuant to 
a satisfactory subordination agree-
ment, as defined in paragraph (h) of 
this section; 

(ii) Excludes, in the case of a futures 
commission merchant, the amount of 
money, securities and property due to 
commodity futures or option cus-
tomers which is held in segregated ac-
counts in compliance with the require-
ments of the Act and these regulations: 
Provided, however, That such exclusion 
may be taken only if such money, secu-
rities and property held in segregated 
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accounts have been excluded from cur-
rent assets in computing net capital; 

(iii) Includes, in the case of an appli-
cant or registrant who is a sole propri-
etor, the excess of liabilities which 
have not been incurred in the course of 
business as a futures commission mer-
chant or as an introducing broker over 
assets not used in the business; 

(iv) Excludes the lesser of any de-
ferred income tax liability related to 
the items in paragraphs (c)(4)(i) (A), 
(B), and (C) below, or the sum of para-
graphs (c)(4)(i) (A), (B), and (C) below: 

(A) The aggregate amount resulting 
from applying to the amount of the de-
ductions computed in accordance with 
paragraph (c)(5) of this section the ap-
propriate Federal and State tax rate(s) 
applicable to any unrealized gain on 
the asset on which the deduction was 
computed; 

(B) Any deferred tax liability related 
to income accrued which is directly re-
lated to an asset otherwise deducted 
pursuant to this section; 

(C) Any deferred tax liability related 
to unrealized appreciation in value of 
any asset(s) which has been otherwise 
excluded from current assets in accord-
ance with the provisions of this sec-
tion; 

(v) Excludes any current tax liability 
related to income accrued which is di-
rectly related to an asset otherwise de-
ducted pursuant to this section; and 

(vi) Excludes liabilities which would 
be classified as long term in accord-
ance with generally accepted account-
ing principles to the extent of the net 
book value of plant, property and 
equipment which is used in the ordi-
nary course of any trade or business of 
the applicant or registrant which is a 
reportable segment of the applicant’s 
or registrant’s overall business activi-
ties, as defined in generally accepted 
accounting principles, other than in 
the commodity futures, commodity op-
tion, security and security option seg-
ments of the applicant’s or registrant’s 
business activities: Provided, That such 
plant, property and equipment is not 
included in current assets pursuant to 
paragraph (c)(2)(v) of this section. 

(5) The term adjusted net capital 
means net capital less: 

(i) The amount by which any ad-
vances paid by the applicant or reg-

istrant on cash commodity contracts 
and used in computing net capital ex-
ceeds 95 percent of the market value of 
the commodities covered by such con-
tracts; 

(ii) In the case of all inventory, fixed 
price commitments and forward con-
tracts, the applicable percentage of the 
net position specified below: 

(A) Inventory which is currently reg-
istered as deliverable on a contract 
market and covered by an open futures 
contract or by a commodity option on 
a physical commodity—No charge. 

(B) Inventory which is covered by an 
open futures contract or commodity 
option.—5 percent of the market value. 

(C) Inventory which is not covered.— 
20 percent of the market value. 

(D) Inventory and forward contracts 
in those foreign currencies that are 
purchased or sold for future delivery on 
or subject to the rules of a contract 
market, and which are covered by an 
open futures contract.—No charge 

(E) Inventory and forward contracts 
in euros, British pounds, Canadian dol-
lars, Japanese yen, or Swiss francs, and 
which are not covered by an open fu-
tures contract or commodity option.— 
6 percent of the market value. 

(F) Fixed price commitments (open 
purchases and sales) and forward con-
tracts which are covered by an open fu-
tures contract or commodity option.— 
10 percent of the market value. 

(G) Fixed price commitments (open 
purchases and sales) and forward con-
tracts which are not covered by an 
open futures contract or commodity 
option.—20 percent of the market 
value. 

(iii)–(iv) [Reserved] 
(v) In the case of securities and obli-

gations used by the applicant or reg-
istrant in computing net capital, and 
in the case of a futures commission 
merchant that invests funds deposited 
by futures customers as defined in § 1.3, 
Cleared Swaps Customers as defined in 
§ 22.1 of this chapter, and 30.7 customers 
as defined in § 30.1 of this chapter in se-
curities as permitted investments 
under § 1.25, the deductions specified in 
Rule 240.15c3–1(c)(2)(vi) or Rule 
240.15c3–1(c)(2)(vii) of the Securities 
and Exchange Commission (17 CFR 
240.15c3–1(c)(2)(vi) and 17 CFR 240.15c3– 
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1(c)(2)(vii)) (‘‘securities haircuts’’). Fu-
tures commission merchants that es-
tablish and enforce written policies and 
procedures to assess the credit risk of 
commercial paper, convertible debt in-
struments, or nonconvertible debt in-
struments in accordance with Rule 
240.15c3–1(c)(2)(vi) of the Securities and 
Exchange Commission (17 CFR 240.15c3– 
1(c)(2)(vi)) may apply the lower haircut 
percentages specified in Rule 240.15c3– 
1(c)(2)(vi) for such commercial paper, 
convertible debt instruments and non-
convertible debt instruments. Futures 
commission merchants must maintain 
their written policies and procedures in 
accordance with § 1.31; 

(vi) In the case of securities options 
and/or other options for which a hair-
cut has been specified for the option or 
for the underlying instrument in 
§ 240.15c3–1 appendix A of this title, the 
treatment specified in, or under, 
§ 240.15c3–1 appendix A, after effecting 
certain adjustments to net capital for 
listed and unlisted options as set forth 
in such appendix; 

(vii) In the case of an applicant or 
registrant who has open contractual 
commitments, as hereinafter defined, 
the deductions specified in § 240.15c3– 
1(c)(2)(viii) of this title; 

(viii) In the case of a futures commis-
sion merchant, for undermargined cus-
tomer commodity futures accounts and 
commodity option customer accounts 
the amount of funds required in each 
such account to meet maintenance 
margin requirements of the applicable 
board of trade or if there are no such 
maintenance margin requirements, 
clearing organization margin require-
ments applicable to such positions, 
after application of calls for margin or 
other required deposits which are out-
standing no more than one business 
day. If there are no such maintenance 
margin requirements or clearing orga-
nization margin requirements, then the 
amount of funds required to provide 
margin equal to the amount necessary, 
after application of calls for margin or 
other required deposits outstanding no 
more than one business day, to restore 
original margin when the original mar-
gin has been depleted by 50 percent or 
more: Provided, To the extent a deficit 
is excluded from current assets in ac-
cordance with paragraph (c)(2)(i) of 

this section such amount shall not also 
be deducted under this paragraph. In 
the event that an owner of a customer 
account has deposited an asset other 
than cash to margin, guarantee or se-
cure his account, the value attrib-
utable to such asset for purposes of 
this subparagraph shall be the lesser 
of: 

(A) The value attributable to the 
asset pursuant to the margin rules of 
the applicable board of trade, or 

(B) The market value of the asset 
after application of the percentage de-
ductions specified in paragraph (c)(5) of 
this section; 

(ix) In the case of a futures commis-
sion merchant, for undermargined com-
modity futures and commodity option 
noncustomer and omnibus accounts the 
amount of funds required in each such 
account to meet maintenance margin 
requirements of the applicable board of 
trade or if there are no such mainte-
nance margin requirements, clearing 
organization margin requirements ap-
plicable to such positions, after appli-
cation of calls for margin or other re-
quired deposits which are outstanding 
no more than one business day. If there 
are no such maintenance margin re-
quirements or clearing organization 
margin requirements, then the amount 
of funds required to provide margin 
equal to the amount necessary after 
application of calls for margin or other 
required deposits outstanding no more 
than one business day to restore origi-
nal margin when the original margin 
has been depleted by 50 percent or 
more: Provided, To the extent a deficit 
is excluded from current assets in ac-
cordance with paragraph (c)(2)(i) of 
this section such amount shall not also 
be deducted under this paragraph. In 
the event that an owner of a noncus-
tomer or omnibus account has depos-
ited an asset other than cash to mar-
gin, guarantee or secure his account 
the value attributable to such asset for 
purposes of this paragraph shall be the 
lesser of the value attributable to such 
asset pursuant to the margin rules of 
the applicable board of trade, or the 
market value of such asset after appli-
cation of the percentage deductions 
specified in paragraph (c)(5) of this sec-
tion; 
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(x) In the case of open futures con-
tracts or cleared OTC derivative posi-
tions and granted (sold) commodity op-
tions held in proprietary accounts car-
ried by the applicant or registrant 
which are not covered by a position 
held by the applicant or registrant or 
which are not the result of a ‘‘changer 
trade’’ made in accordance with the 
rules of a contract market: 

(A) For an applicant or registrant 
which is a clearing member of a clear-
ing organization for the positions 
cleared by such member, the applicable 
margin requirement of the applicable 
clearing organization; 

(B) For an applicant or registrant 
which is a member of a self-regulatory 
organization 150 percent of the applica-
ble maintenance margin requirement 
of the applicable board of trade, or 
clearing organization, whichever is 
greater; 

(C) For all other applicants or reg-
istrants, 200 percent of the applicable 
maintenance margin requirements of 
the applicable board of trade or clear-
ing organization, whichever is greater; 
or 

(D) For open contracts or granted 
(sold) commodity options for which 
there are no applicable maintenance 
margin requirements, 200 percent of 
the applicable initial margin require-
ment: Provided, The equity in any such 
proprietary account shall reduce the 
deduction required by this paragraph 
(c)(5)(x) if such equity is not otherwise 
includable in adjusted net capital; 

(xi) In the case of an applicant or reg-
istrant which is a purchaser of a com-
modity option not traded on a contract 
market which has value and such value 
is used to increase adjusted net capital, 
ten percent of the market value of the 
commodity or futures contract which 
is the subject of such option but in no 
event more than the value attributed 
to such option; 

(xii) In the case of an applicant or 
registrant which is a purchaser of a 
commodity option which is traded on a 
contract market the same safety factor 
as if the applicant or registrant were 
the grantor of such option in accord-
ance with paragraph (c)(5)(x) of this 
section, but in no event shall the safe-
ty factor be greater than the market 
value attributed to such option; 

(xiii) Five percent of all unsecured 
receivables includable under paragraph 
(c)(2)(ii)(D) of this section used by the 
applicant or registrant in computing 
‘‘net capital’’ and which are not due 
from: 

(A) A registered futures commission 
merchant; 

(B) A broker or dealer that is reg-
istered as such with the Securities and 
Exchange Commission; or 

(C) A foreign broker that has been 
granted comparability relief pursuant 
to § 30.10 of this chapter, Provided, how-
ever, that the amount of the unsecured 
receivable not subject to the five per-
cent capital charge is no greater than 
150 percent of the current amount re-
quired to maintain futures and options 
positions in accounts with the foreign 
broker, or 100 percent of such greater 
amount required to maintain futures 
and option positions in the accounts at 
any time during the previous six- 
month period, and Provided, that, in the 
case of the foreign futures or foreign 
options secured amount, as § 1.3(rr) de-
fines such term, such account is treat-
ed in accordance with the special re-
quirements of the applicable Commis-
sion order issued under § 30.10 of this 
chapter. 

(xiv) For securities brokers and deal-
ers, all other deductions specified in 
§ 240.15c3–1 of this title. 

(6) Election of alternative capital de-
ductions that have received approval of 
Securities and Exchange Commission 
pursuant to § 240.15c3–1(a)(7) of this 
title. 

(i) Any futures commission merchant 
that is also registered with the Securi-
ties and Exchange Commission as a se-
curities broker or dealer, and who also 
satisfies the other requirements of this 
paragraph (c)(6), may elect to compute 
its adjusted net capital using the alter-
native capital deductions that, under 
§ 240.15c3–1(a)(7) of this title, the Secu-
rities and Exchange Commission has 
approved by written order. To the ex-
tent that a futures commission mer-
chant is permitted by the Securities 
and Exchange Commission to use alter-
native capital deductions for its unse-
cured receivables from over-the- 
counter transactions in derivatives, or 
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for its proprietary positions in securi-
ties, forward contracts, or futures con-
tracts, the futures commission mer-
chant may use these same alternative 
capital deductions when computing its 
adjusted net capital, in lieu of the de-
ductions that would otherwise be re-
quired by paragraph (c)(2)(ii) of this 
section for its unsecured receivables 
from over-the-counter derivatives 
transactions; by paragraph (c)(5)(ii) of 
this section for its proprietary posi-
tions in forward contracts; by para-
graph (c)(5)(v) of this section for its 
proprietary positions in securities; and 
by paragraph (c)(5)(x) of this section 
for its proprietary positions in futures 
contracts. 

(ii) Notifications of election or of 
changes to election. (A) No election to 
use the alternative market risk and 
credit risk deductions referenced in 
paragraph (c)(6)(i) of this section shall 
be effective unless and until the fu-
tures commission merchant has filed 
with the Commission, addressed to the 
Director of the Division of Swap Dealer 
and Intermediary Oversight, a notice 
that is to include a copy of the ap-
proval order of the Securities and Ex-
change Commission referenced in para-
graph (c)(6)(i) of this section, and to in-
clude also a statement that identifies 
the amount of tentative net capital 
below which the futures commission 
merchant is required to provide notice 
to the Securities and Exchange Com-
mission, and which also provides the 
following information: a list of the cat-
egories of positions that the futures 
commission merchant holds in its pro-
prietary accounts, and, for each such 
category, a description of the methods 
that the futures commission merchant 
will use to calculate its deductions for 
market risk and credit risk, and also, if 
calculated separately, deductions for 
specific risk; a description of the value 
at risk (VaR) models to be used for its 
market risk and credit risk deductions, 
and an overview of the integration of 
the models into the internal risk man-
agement control system of the futures 
commission merchant; a description of 
how the futures commission merchant 
will calculate current exposure and 
maximum potential exposure for its de-
ductions for credit risk; a description 
of how the futures commission mer-

chant will determine internal credit 
ratings of counterparties and internal 
credit risk weights of counterparties, if 
applicable; and a description of the es-
timated effect of the alternative mar-
ket risk and credit risk deductions on 
the amounts reported by the futures 
commission merchant as net capital 
and adjusted net capital. 

(B) A futures commission merchant 
must also, upon the request of the 
Commission at any time, supplement 
the statement described in paragraph 
(c)(6)(ii)(A) of this section, by pro-
viding any other explanatory informa-
tion regarding the computation of its 
alternative market risk and credit risk 
deductions as the Commission may re-
quire at its discretion. 

(C) A futures commission merchant 
must also file the following supple-
mental notices with the Director of the 
Division and Clearing and Inter-
mediary Oversight: 

(1) A notice advising that the Securi-
ties and Exchange Commission has im-
posed additional or revised conditions 
for the approval evidenced by the order 
referenced in paragraph (c)(6)(i) of this 
section, and which describes the new or 
revised conditions in full, and 

(2) A notice which attaches a copy of 
any approval by the Securities and Ex-
change Commission of amendments 
that a futures commission merchant 
has requested for its application, filed 
under 17 CFR 240.15c3–1e, to use alter-
native market risk and credit risk de-
ductions approved by the Securities 
and Exchange Commission. 

(D) A futures commission merchant 
may voluntarily change its election to 
use the alternative market risk and 
credit risk deductions referenced in 
paragraph (c)(6)(i) of this section, by 
filing with the Director of the Division 
of Swap Dealer and Intermediary Over-
sight a written notice specifying a fu-
ture date as of which it will no longer 
use the alternative market risk and 
credit risk deductions, and will instead 
compute such deductions in accordance 
with the requirements otherwise appli-
cable under paragraph (c)(2)(ii) of this 
section for unsecured receivables from 
over-the-counter derivatives trans-
actions; by paragraph (c)(5)(ii) of this 
section for proprietary positions in for-
ward contracts; by paragraph (c)(5)(v) 
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of this section for proprietary positions 
in securities; and by paragraph (c)(5)(x) 
of this section for proprietary positions 
in futures contracts. 

(iii) Conditions under which election 
terminated. A futures commission mer-
chant may no longer elect to use the 
alternative market risk and credit risk 
deductions referenced in paragraph 
(c)(6)(i) of this section, and shall in-
stead compute the deductions other-
wise required under paragraph (c)(2)(ii) 
of this section for unsecured receiv-
ables from over-the-counter derivatives 
transactions; by paragraph (c)(5)(ii) of 
this section for proprietary positions in 
forward contracts; by paragraph 
(c)(5)(v) of this section for proprietary 
positions in securities; and by para-
graph (c)(5)(x) of this section for pro-
prietary positions in futures contracts, 
upon the occurrence of any of the fol-
lowing: 

(A) The Securities and Exchange 
Commission revokes its approval of the 
market risk and credit risk deductions 
for such futures commission merchant; 

(B) A futures commission merchant 
fails to come into compliance with its 
filing requirements under this para-
graph (c)(6), after having received from 
the Director of the Division of Swap 
Dealer and Intermediary Oversight 
written notification that the firm is 
not in compliance with its filing re-
quirements, and must cease using al-
ternative capital deductions permitted 
under this paragraph (c)(6) if it has not 
come into compliance by a date speci-
fied in the notice; or 

(C) The Commission by written order 
finds that permitting the futures com-
mission merchant to continue to use 
such alternative market risk and cred-
it risk deductions is no longer nec-
essary or appropriate for the protec-
tion of customers of the futures com-
mission merchant or of the integrity of 
the futures or options markets. 

(iv) Additional filing requirements. Any 
futures commission merchant that 
elects to use the alternative market 
risk and credit risk deductions ref-
erenced in paragraph (c)(6)(i) of this 
section must file with the Commission, 
in addition to the filings required by 
paragraph (c)(6)(ii) of this section, cop-
ies of any and all of the following docu-
ments, at such time as the originals 

are filed with the Securities and Ex-
change Commission: 

(A) Information that the futures 
commission merchant files on a 
monthly basis with its designated ex-
amining authority or the Securities 
and Exchange Commission, whether by 
way of schedules to its FOCUS reports 
or by other filings, in satisfaction of 17 
CFR 240.17a–5(a)(5)(i); 

(B) The quarterly reports required by 
17 CFR 240.17a–5(a)(5)(ii); 

(C) The supplemental annual filings 
as required by 17 CFR 240.17a–5(k); 

(D) Any notification to the Securities 
and Exchange Commission or the fu-
tures commission merchant’s des-
ignated examining authority of 
planned withdrawals of excess net cap-
ital; and 

(E) Any notification that the futures 
commission merchant is required to 
file with the Securities and Exchange 
Commission when its tentative net 
capital is below an amount specified by 
the Securities and Exchange Commis-
sion. 

(7) Liabilities are ‘‘adequately 
collateralized’’ when, pursuant to a le-
gally enforceable written instrument, 
such liabilities are secured by identi-
fied assets that are otherwise 
unencumbered and the market value of 
which exceeds the amount of such li-
abilities. 

(8) The term contractual commitments 
shall include underwriting, when 
issued, when distributed, and delayed 
delivery contracts; and the writing or 
endorsement of security puts and calls 
and combinations thereof; but shall not 
include uncleared regular way pur-
chases and sales of securities. A series 
of contracts of purchase or sale of the 
same security, conditioned, if at all, 
only upon issuance, may be treated as 
an individual commitment. 

(d) Each applicant or registrant shall 
have equity capital (inclusive of satis-
factory subordination agreements 
which qualify under this paragraph (d) 
as equity capital) of not less than 30 
percent of the debt-equity total, pro-
vided, an applicant or registrant may 
be exempted from the provisions of this 
paragraph (d) for a period not to exceed 
90 days or for such longer period which 
the Commission may, upon application 
of the applicant or registrant, grant in 
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the public interest or for the protec-
tion of investors. For the purposes of 
this paragraph (d): 

(1) Equity capital means a satisfac-
tory subordination agreement entered 
into by a partner or stockholder or 
limited liability company member 
which has an initial term of at least 3 
years and has a remaining term of not 
less than 12 months if: 

(i) It does not have any of the provi-
sions for accelerated maturity provided 
for by paragraphs (h)(2) (ix)(A), (x)(A), 
or (x)(B) of this section, or the provi-
sions allowing for special prepayment 
provided for by paragraph (h)(2)(vii)(B) 
of this section, and is maintained as 
capital subject to the provisions re-
stricting the withdrawal thereof re-
quired by paragraph (e) of this section; 
or 

(ii) The partnership agreement pro-
vides that capital contributed pursuant 
to a satisfactory subordination agree-
ment as defined in paragraph (h) of this 
section shall in all respects be partner-
ship capital subject to the provisions 
restricting the withdrawal thereof re-
quired by paragraph (e) of this section, 
and 

(A) In the case of a corporation, the 
sum of its par or stated value of capital 
stock, paid in capital in excess of par, 
retained earnings, unrealized profit and 
loss, and other capital accounts. 

(B) In the case of a partnership, the 
sum of its capital accounts of partners 
(inclusive of such partners’ commod-
ities, options and securities accounts 
subject to the provisions of paragraph 
(e) of this section), and unrealized prof-
it and loss. 

(C) In the case of a sole proprietor-
ship, the sum of its capital accounts of 
the sole proprietorship and unrealized 
profit and loss. 

(D) In the case of a limited liability 
company, the sum of its capital ac-
counts of limited liability company 
members, and unrealized profit and 
loss. 

(2) Debt-equity total means equity 
capital as defined in paragraph (d)(1) of 
this section plus the outstanding prin-
cipal amount of satisfactory subordina-
tion agreements. 

(e) No equity capital of the applicant 
or registrant or a subsidiary’s or affili-
ate’s equity capital consolidated pursu-

ant to paragraph (f) of this section, 
whether in the form of capital con-
tributions by partners (including 
amounts in the commodities, options 
and securities trading accounts of part-
ners which are treated as equity cap-
ital but excluding amounts in such 
trading accounts which are not equity 
capital and excluding balances in lim-
ited partners’ capital accounts in ex-
cess of their stated capital contribu-
tions), par or stated value of capital 
stock, paid-in capital in excess of par 
or stated value, retained earnings or 
other capital accounts, may be with-
drawn by action of a stockholder or 
partner or limited liability company 
member or by redemption or repur-
chase of shares of stock by any of the 
consolidated entities or through the 
payment of dividends or any similar 
distribution, nor may any unsecured 
advance or loan be made to a stock-
holder, partner, sole proprietor, limited 
liability company member, or em-
ployee if, after giving effect thereto 
and to any other such withdrawals, ad-
vances, or loans and any payments of 
payment obligations (as defined in 
paragraph (h) of this section) under 
satisfactory subordination agreements 
and any payments of liabilities ex-
cluded pursuant to paragraph (c)(4)(vi) 
of this section which are scheduled to 
occur within six months following such 
withdrawal, advance or loan: 

(1) Either adjusted net capital of any 
of the consolidated entities would be 
less than the greatest of: 

(i) 120 percent of the appropriate min-
imum dollar amount required by para-
graphs (a)(1)(i)(A) or (a)(1)(iii)(A) of 
this section; 

(ii) For a futures commission mer-
chant or applicant therefor, 120 percent 
of the amount required by paragraph 
(a)(1)(i)(B) of this section; 

(iii) 120 percent of the amount of ad-
justed net capital required by a reg-
istered futures association of which it 
is a member; or 

(iv) For an applicant or registrant 
which is also a securities broker or 
dealer, the amount of net capital speci-
fied in Rule 15c3–1(e) of the Securities 
and Exchange Commission (17 CFR 
240.15c3–1(e)); or 
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(2) In the case of any applicant or 
registrant included within such con-
solidation, if equity capital of the ap-
plicant or registrant (inclusive of satis-
factory subordination agreements 
which qualify as equity under para-
graph (d) of this section) would be less 
than 30 percent of the required debt-eq-
uity total as defined in paragraph (d) of 
this section. 
Provided, That this paragraph (e) shall 
not preclude an applicant or registrant 
from making required tax payments or 
preclude the payment to partners of 
reasonable compensation. The Commis-
sion may, upon application of the ap-
plicant or registrant, grant relief from 
this paragraph (e) if the Commission 
deems it to be in the public interest or 
for the protection of nonproprietary 
accounts. 

(f)(1) Every applicant or registrant, 
in computing its net capital pursuant 
to this section must, subject to the 
provisions of paragraphs (f)(2) and (f)(4) 
of this section, consolidate in a single 
computation, assets and liabilities of 
any subsidiary or affiliate for which it 
guarantees, endorses, or assumes di-
rectly or indirectly the obligations or 
liabilities. The assets and liabilities of 
a subsidiary or affiliate whose liabil-
ities and obligations have not been 
guaranteed, endorsed, or assumed di-
rectly or indirectly by the applicant or 
registrant may also be so consolidated 
if an opinion of counsel is obtained as 
provided for in paragraph (f)(2) of this 
section. 

(2)(i) If the consolidation, provided 
for in paragraph (f)(1) of this section, of 
any such subsidiary or affiliate results 
in the increase of the applicant’s or 
registrant’s adjusted net capital or de-
creases the minimum adjusted net cap-
ital requirement, and an opinion of 
counsel called for in paragraph (f)(2)(ii) 
of this section has not been obtained, 
such benefits shall not be recognized in 
the applicant’s or registrant’s com-
putation required by this section. 

(ii) Except as provided for in para-
graph (f)(2)(i) of this section, consolida-
tion shall be permitted with respect to 
any subsidiaries or affiliates which are 
majority owned and controlled by the 
applicant or registrant, and for which 
the applicant can demonstrate to the 
satisfaction of the National Futures 

Association, or for which the reg-
istrant can demonstrate to the satis-
faction of the Commission and the des-
ignated self-regulatory organization, if 
any, by an opinion of counsel, that the 
net asset values or the portion thereof 
related to the parent’s ownership inter-
est in the subsidiary or affiliate, may 
be caused by the applicant or reg-
istrant or an appointed trustee to be 
distributed to the applicant or reg-
istrant within 30 calendar days. Such 
opinion must also set forth the actions 
necessary to cause such a distribution 
to be made, identify the parties having 
the authority to take such actions, 
identify and describe the rights of 
other parties or classes of parties, in-
cluding but not limited to customers, 
general creditors, subordinated lenders, 
minority shareholders, employees, liti-
gants, and governmental or regulatory 
authorities, who may delay or prevent 
such a distribution and such other as-
surances as the National Futures Asso-
ciation, the Commission or the des-
ignated self-regulatory organization by 
rule or interpretation may require. 
Such opinion must be current and peri-
odically renewed in connection with 
the applicant’s or registrant’s annual 
audit pursuant to § 1.10 or upon any 
material change in circumstances. 

(3) In preparing a consolidated com-
putation of adjusted net capital pursu-
ant to this section, the following min-
imum and non-exclusive requirements 
shall be observed; 

(i) Consolidated adjusted net capital 
shall be reduced by the estimated 
amount of any tax reasonably antici-
pated to be incurred upon distribution 
of the assets of the subsidiary or affil-
iate. 

(ii) Liabilities of a consolidated sub-
sidiary or affiliate which are subordi-
nated to the claims of present and fu-
ture creditors pursuant to a satisfac-
tory subordination agreement shall be 
deducted from consolidated adjusted 
net capital unless such subordination 
extends also to the claims of present or 
future creditors of the parent applicant 
or registrant and all consolidated sub-
sidiaries. 

(iii) Subordinated liabilities of a con-
solidated subsidiary or affiliate which 
are consolidated in accordance with 
paragraph (f)(3)(ii) of this section may 
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not be prepaid, repaid, or accelerated if 
any of the entities included in such 
consolidation would otherwise be un-
able to comply with the provisions of 
paragraph (h) of this section. 

(iv) Each applicant or registrant in-
cluded within the consolidation shall 
at all times be in compliance with the 
adjusted net capital requirement to 
which it is subject. 

(4) No applicant or registrant shall 
guarantee, endorse, or assume directly 
or indirectly any obligation or liability 
of a subsidiary or affiliate unless the 
obligation or liability is reflected in 
the computation of adjusted net cap-
ital pursuant to this section except as 
provided in paragraph (f)(2)(i) of this 
section. 

(g)(1) The Commission may by order 
restrict, for a period up to twenty busi-
ness days, any withdrawal by a futures 
commission merchant of equity cap-
ital, or any unsecured advance or loan 
to a stockholder, partner, limited li-
ability company member, sole propri-
etor, employee or affiliate, if: 

(i) Such withdrawal, advance or loan 
would cause, when aggregated with all 
other withdrawals, advances or loans 
during a 30 calendar day period from 
the futures commission merchant or a 
subsidiary or affiliate of the futures 
commission merchant consolidated 
pursuant to § 1.17(f) (or 17 CFR 240.15c3– 
1e), a net reduction in excess adjusted 
net capital (or, if the futures commis-
sion merchant is qualified to use the 
filing option available under § 1.10(h), 
excess net capital as defined in the 
rules of the Securities and Exchange 
Commission) of 30 percent or more, and 

(ii) The Commission, based on the 
facts and information available, con-
cludes that any such withdrawal, ad-
vance or loan may be detrimental to 
the financial integrity of the futures 
commission merchant, or may unduly 
jeopardize its ability to meet customer 
obligations or other liabilities that 
may cause a significant impact on the 
markets. 

(2) The futures commission merchant 
may file with the Secretary of the 
Commission a written petition to re-
quest rescission of the order issued 
under paragraph (g)(1) of this section. 
The petition filed by the futures com-
mission merchant must specify the 

facts and circumstances supporting its 
request for rescission. The Commission 
shall respond in writing to deny the fu-
tures commission merchant’s petition 
for rescission, or, if the Commission de-
termines that the order issued under 
paragraph (g)(1) of this section should 
not remain in effect, the order shall be 
rescinded. 

(h) The term satisfactory subordina-
tion agreement (‘‘subordination agree-
ment’’) means an agreement which 
contains the minimum and nonexclu-
sive requirements set forth below. 

(1) Certain definitions for purposes of 
this section: 

(i) A subordination agreement may 
be either a subordinated loan agree-
ment or a secured demand note agree-
ment. 

(ii) The term subordinated loan agree-
ment means the agreement or agree-
ments evidencing or governing a subor-
dinated borrowing of cash. 

(iii) The term ‘‘collateral value’’ of 
any securities pledged to secure a se-
cured demand note means the market 
value of such securities after giving ef-
fect to the percentage deductions spec-
ified in Rule 240.15c3–1d(a)(2)(iii) of the 
Securities and Exchange Commission 
(17 CFR 240.15c3–1d(a)(2)(iii)). 

(iv) The term payment obligation 
means the obligation of an applicant or 
registrant in respect to any subordina-
tion agreement: 

(A) To repay cash loaned to the appli-
cant or registrant pursuant to a subor-
dinated loan agreement; or 

(B) To return a secured demand note 
contributed to the applicant or reg-
istrant or to reduce the unpaid prin-
cipal amount thereof and to return 
cash or securities pledged as collateral 
to secure the secured demand note; and 
(C) ‘‘payment’’ shall mean the perform-
ance by an applicant or registrant of a 
payment obligation. 

(v)(A) The term secured demand note 
agreement means an agreement (includ-
ing the related secured demand note) 
evidencing or governing the contribu-
tion of a secured demand note to an ap-
plicant or registrant and the pledge of 
securities and/or cash with the appli-
cant or registrant as collateral to se-
cure payment of such secured demand 
note. The secured demand note agree-
ment may provide that neither the 

VerDate Sep<11>2014 09:54 May 23, 2016 Jkt 238057 PO 00000 Frm 00096 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



87 

Commodity Futures Trading Commission § 1.17 

lender, his heirs, executors, adminis-
trators, or assigns shall be personally 
liable on such note and that in the 
event of default the applicant or reg-
istrant shall look for payment of such 
note solely to the collateral then 
pledged to secure the same. 

(B) The secured demand note shall be 
a promissory note executed by the 
lender and shall be payable on the de-
mand of the applicant or registrant to 
which it is contributed: Provided, how-
ever, That the making of such demand 
may be conditioned upon the occur-
rence of any of certain events which 
are acceptable to the designated self- 
regultory organization and the Com-
mission. 

(C) If such note is not paid upon pre-
sentment and demand as provided for 
therein, the applicant or registrant 
shall have the right to liquidate all or 
any part of the securities then pledged 
as collateral to secure payment of the 
same and to apply the net proceeds of 
such liquidation, together with any 
cash then included in the collateral, in 
payment of such note. Subject to the 
prior rights of the applicant or reg-
istrant as pledgee, the lender, as de-
fined in paragraph (h)(i)(v)(F) of this 
section may retain ownership of the 
collateral and have the benefit of any 
increases and bear the risks fo any de-
creases in the value of the collateral 
and may retain the right to vote secu-
rities contained within the collateral 
and any right to income therefrom or 
distributions thereon, except the appli-
cant or registrant shall have the right 
to receive and hold as pledgee all divi-
dends payable in securities and all par-
tial and complete liquidating divi-
dends. 

(D) Subject to the prior rights of the 
applicant or registrant as pledgee, the 
lender may have the right to direct the 
sale of any securities included in the 
collateral, to direct the purchase of se-
curities with any cash included there-
in, to withdraw excess collateral or to 
substitute cash or other securities as 
collateral: Provided, That the net pro-
ceeds of any such sale and the cash so 
substituted and the securities so pur-
chased or substituted are held by the 
applicant or registrant as pledgee, and 
are included within the collateral to 
secure payment of the secured demand 

note: And provided further, That no 
such transaction shall be permitted, if, 
after giving effect therto, the sum of 
the amount of any cash, plus the col-
lateral value of the securities, then 
pledged as collateral to secure the se-
cured demand note would be less than 
the unpaid principal amount of the se-
cured demand note. 

(E) Upon payment by the lender, as 
distinguished from a reduction by the 
lender which is provided for in para-
graph (h)(2)(vi)(C) of this section or re-
duction by the applicant or registrant 
as provided for in paragraph (h)(2)(vii) 
of this section, of all or any part of the 
unpaid principal amount of the secured 
demand note, the applicant or reg-
istrant shall issue to the lender a sub-
ordinated loan agreement in the 
amount of such payment (or in the case 
of an applicant or registrant that is a 
partnership, credit a capital account of 
the lender), or issue preferred or com-
mon stock of the applicant or reg-
istrant in the amount of such payment, 
or any combination of the foregoing, as 
provided for in the secured demand 
note agreement. 

(F) The term lender means the person 
who lends cash to an applicant or reg-
istrant pursuant to a subordinated loan 
agreement and the person who contrib-
utes a secured demand note to an appli-
cant or registrant pursuant to a se-
cured demand note agreement. 

(2) Minimum requirements for subor-
dination agreements: 

(i) Subject to paragraph (h)(1) of this 
section, a subordination agreement 
shall mean a written agreement be-
tween the applicant or registrant and 
the lender, which: 

(A) Has a minimum term of 1 year, 
except for temporary subordination 
agreements provided for in paragraph 
(h)(3)(v) of this section, and 

(B) Is a valid and binding obligation 
enforceable in accordance with its 
terms (subject as to enforcement to ap-
plicable bankruptcy, insolvency, reor-
ganization, moratorium, and other 
similar laws) against the applicant or 
registrant and the lender and their re-
spective heirs, executors, administra-
tors, successors, and assigns. 

(ii) Specific amount. All subordination 
agreements shall be for a specific dol-
lar amount which shall not be reduced 
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for the duration of the agreement ex-
cept by installments as specifically 
provided for therein and except as oth-
erwise provided in this paragraph (h)(2) 
of this section. 

(iii) Effective subordination. The sub-
ordination agreement shall effectively 
subordinate any right of the lender to 
receive any payment with respect 
thereto, together with accrued interest 
or compensation, to the prior payment 
or provision for payment in full of all 
claims of all present and future credi-
tors of the applicant or registrant aris-
ing out of any matter occurring prior 
to the date on which the related pay-
ment obligation matures, except for 
claims which are the subject of subor-
dination agreements which rank on the 
same priority as or junior to the claim 
of the lender under such subordination 
agreements. 

(iv) Proceeds of subordinated loan 
agreements. The subordinated loan 
agreement shall provide that the cash 
proceeds thereof shall be used and dealt 
with by the applicant or registrant as 
part of its capital and shall be subject 
to the risks of the business. 

(v) Certain rights of the borrower. The 
subordination agreement shall provide 
that the applicant or registrant shall 
have the right to: 

(A) Deposit any cash proceeds of a 
subordinated loan agreement and any 
cash pledged as collateral to secure a 
secured demand note in an account or 
accounts in its own name in any bank 
or trust company; 

(B) Pledge, repledge, hypothecate and 
rehypothecate, any or all of the securi-
ties pledged as collateral to secure a 
secured demand note, without notice, 
separately or in common with other se-
curities or property for the purpose of 
securing any indebtedness of the appli-
cant or registrant; and 

(C) Lend to itself or others any or all 
of the securities and cash pledged as 
collateral to secure a secured demand 
note. 

(vi) Collateral for secured demand 
notes. Only cash and securities which 
are fully paid for and which may be 
publicly offered or sold without reg-
istration under the Securities Act of 
1933, and the offer, sale, and transfer of 
which are not otherwise restricted, 
may be pledged as collateral to secure 

a secured demand note. The secured de-
mand note agreement shall provide 
that if at any time the sum of the 
amount of any cash, plus the collateral 
value of any securities, then pledged as 
collateral to secure the secured de-
mand note is less than the unpaid prin-
cipal amount of the secured demand 
note, the applicant or registrant must 
immediately transmit written notice 
to that effect to the lender. The se-
cured demand note agreement shall 
also provide that if the borrower is an 
applicant, such notice must also be 
transmitted immediately to the Na-
tional Futures Association, and if the 
borrower is a registrant, such notice 
must also be transmitted immediately 
to the designated self-regulatory orga-
nization, if any, and the Commission. 
The secured demand note agreement 
shall also require that following such 
transmittal: 

(A) The lender, prior to noon of the 
business day next succeeding the trans-
mittal of such notice, may pledge as 
collateral additional cash or securities 
sufficient, after giving effect to such 
pledge, to bring the sum of the amount 
of any cash plus the collateral value of 
any securities, then pledged as collat-
eral to secure the secured demand note, 
up to an amount not less than the un-
paid principal amount of the secured 
demand note; and 

(B) Unless additional cash or securi-
ties are pledged by the lender as pro-
vided in paragraph (h)(2)(vi)(A) above, 
the applicant or registrant at noon on 
the business day next succeeding the 
transmittal of notice to the lender 
must commence sale, for the account 
of the lender, of such of the securities 
then pledged as collateral to secure the 
secured demand note and apply so 
much of the net proceeds thereof, to-
gether with such of the cash then 
pledged as collateral to secure the se-
cured demand note as may be nec-
essary to eliminate the unpaid prin-
cipal amount of the secured demand 
note: Provided, however, That the un-
paid principal amount of the secured 
demand note need not be reduced below 
the sum of the amount of any remain-
ing cash, plus the collateral value of 
the remaining securities, then pledged 
as collateral to secure the secured de-
mand note. The applicant or registrant 
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may not purchase for its own account 
any securities subject to such a sale; 
and 

(C) The secured demand note agree-
ment may also provide that, in lieu of 
the procedures specified in the provi-
sions required by paragraph 
(h)(2)(vi)(B) of this section, the lender, 
with the prior written consent of the 
applicant and the National Futures As-
sociation, or with the prior written 
consent of the registrant and the des-
ignated self-regulatory organization or, 
if the registrant is not a member of a 
designated self-regulatory organiza-
tion, the Commission, may reduce the 
unpaid principal amount of the secured 
demand note: Provided, That after giv-
ing effect to such reduction the ad-
justed net capital of the applicant or 
registrant would not be less than the 
greatest of: 

(1) 120 percent of the appropriate 
minimum dollar amount required by 
paragraphs (a)(1)(i)(A) or (a)(1)(iii)(A) 
of this section; 

(2) For a futures commission mer-
chant or applicant therefor, 120 percent 
of the amount required by paragraph 
(a)(1)(i)(B) of this section; 

(3) 120 percent of the amount of ad-
justed net capital required by a reg-
istered futures association of which it 
is a member; or 

(4) For an applicant or registrant 
which is also a securities broker or 
dealer, the amount of net capital speci-
fied in Rule 15c3–1d(b)(6)(iii) of the Se-
curities and Exchange Commission (17 
CFR 240.15c3–1d(b)(6)(iii)): Provided, fur-
ther, That no single secured demand 
note shall be permitted to be reduced 
by more than 15 percent of its original 
principal amount and after such reduc-
tion no excess collateral may be with-
drawn. 

(vii) Permissive prepayments and spe-
cial prepayments. (A) An applicant or 
registrant at its option, but not at the 
option of the lender, may, if the subor-
dination agreement so provides, make 
a payment of all or any portion of the 
payment obligation thereunder prior to 
the scheduled maturity date of such 
payment obligation (hereinafter re-
ferred to as a ‘‘prepayment’’), but in no 
event may any prepayment be made be-
fore the expiration of one year from 
the date such subordination agreement 

became effective: Provided, however, 
That the foregoing restriction shall not 
apply to temporary subordination 
agreements which comply with the pro-
visions of paragraph (h)(3)(v) of this 
section nor shall it apply to ‘‘special 
prepayments’’ made in accordance with 
the provisions of paragraph 
(h)(2)(vii)(B) of this section. No prepay-
ment shall be made if, after giving ef-
fect thereto (and to all payments of 
payment obligations under any other 
subordination agreements then out-
standing, the maturity or accelerated 
maturities of which are scheduled to 
fall due within six months after the 
date such prepayment is to occur pur-
suant to this provision, or on or prior 
to the date on which the payment obli-
gation in respect to such prepayment is 
scheduled to mature disregarding this 
provision, whichever date is earlier) 
without reference to any projected 
profit or loss of the applicant or reg-
istrant, the adjusted net capital of the 
applicant or registrant is less than the 
greatest of: 

(1) 120 percent of the appropriate 
minimum dollar amount required by 
paragraphs (a)(1)(i)(A) or (a)(1)(iii)(A) 
of this section; 

(2) For a futures commission mer-
chant or applicant therefor, 120 percent 
of the amount required by paragraph 
(a)(1)(i)(B) of this section; 

(3) 120 percent of the amount of ad-
justed net capital required by a reg-
istered futures association of which it 
is a member; or 

(4) For an applicant or registrant 
which is also a securities broker or 
dealer, the amount of net capital speci-
fied in Rule 15c3–1d(b)(7) of the Securi-
ties and Exchange Commission (17 CFR 
240.15c3–1d(b)(7)). 

(B) An applicant or registrant at its 
option, but not at the option of the 
lender, may, if the subordination 
agreement so provides, make a pay-
ment at any time of all or any portion 
of the payment obligation thereunder 
prior to the scheduled maturity date of 
such payment obligation (hereinafter 
referred to as a ‘‘special prepayment’’). 
No special prepayment shall be made 
if, after giving effect thereto (and to 
all payments of payment obligations 
under any other subordination agree-
ments then outstanding, the maturity 
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or accelerated maturities of which are 
scheduled to fall due within six months 
after the date such special prepayment 
is to occur pursuant to this provision, 
or on or prior to the date on which the 
payment obligation in respect to such 
special prepayment is scheduled to ma-
ture disregarding this provision, which-
ever date is earlier) without reference 
to any projected profit or loss of the 
applicant or registrant, the adjusted 
net capital of the applicant or reg-
istrant is less than the greatest of: 

(1) 200 percent of the appropriate 
minimum dollar amount required by 
paragraphs (a)(1)(i)(A) or (a)(1)(iii)(A) 
of this section; 

(2) For a futures commission mer-
chant or applicant therefor, 125 percent 
of the amount required by paragraph 
(a)(1)(i)(B) of this section; 

(3) 120 percent of the amount of ad-
justed net capital required by a reg-
istered futures association of which it 
is a member; or 

(4) For an applicant or registrant 
which is also a securities broker or 
dealer, the amount of net capital speci-
fied in Rule 15c3–1d(c)(5)(ii) of the Se-
curities and Exchange Commission (17 
CFR 240.15c3–1d(c)(5)(ii)): Provided, how-
ever, That no special prepayment shall 
be made if pre-tax losses during the 
latest three-month period were greater 
than 15 percent of current excess ad-
justed net capital. 

(C)(1) Notwithstanding the provisions 
of paragraphs (h)(2)(vii)(A) and 
(h)(2)(vii)(B) of this section, in the case 
of an applicant, no prepayment or spe-
cial prepayment shall occur without 
the prior written approval of the Na-
tional Futures Association; in the case 
of a registrant, no prepayment or spe-
cial prepayment shall occur without 
the prior written approval of the des-
ignated self-regulatory organization, if 
any, or of the Commission if the reg-
istrant is not a member of a self-regu-
latory organization. 

(2) A registrant may make a prepay-
ment or special prepayment without 
the prior written approval of the des-
ignated self-regulatory organization: 
Provided, That the registrant: Is a se-
curities broker or dealer registered 
with the Securities and Exchange Com-
mission; files a request to make a pre-
payment or special prepayment with 

its applicable securities designated ex-
amining authority, as defined in Rule 
15c3–1(c)(12) of the Securities and Ex-
change Commission (17 CFR 240.15c3– 
1(c)(12)), in the form and manner pre-
scribed by the designated examining 
authority; files a copy of the prepay-
ment request or special prepayment re-
quest with the designated self-regu-
latory organization at the time it files 
such request with the designated exam-
ining authority in the form and man-
ner prescribed by the designated self- 
regulatory organization; and files a 
copy of the designated examining 
authority’s approval of the prepayment 
or special prepayment with the des-
ignated self-regulatory organization 
immediately upon receipt of such ap-
proval. The approval of the prepayment 
or special prepayment by the des-
ignated examining authority will be 
deemed approval by the designated 
self-regulatory organization, unless the 
designated self-regulatory organization 
notifies the registrant that the des-
ignated examining authority’s ap-
proval shall not constitute designated 
self-regulatory organization approval. 

(3) The designated self-regulatory or-
ganization shall immediately provide 
the Commission with a copy of any no-
tice of approval issued where the re-
quested prepayment or special prepay-
ment will result in the reduction of the 
registrant’s net capital by 20 percent or 
more or the registrant’s excess ad-
justed net capital by 30 percent or 
more. 

(viii) Suspended repayment. (A) The 
payment obligation of the applicant or 
registrant in respect of any subordina-
tion agreement shall be suspended and 
shall not mature if, after giving effect 
to payment of such payment obligation 
(and to all payments of payment obli-
gations of the applicant or registrant 
under any other subordination agree-
ment(s) then outstanding which are 
scheduled to mature on or before such 
payment obligation), the adjusted net 
capital of the applicant or registrant 
would be less than the greatest of: 

(1) 120 percent of the appropriate 
minimum dollar amount required by 
paragraphs (a)(1)(i)(A) or (a)(1)(iii)(A) 
of this section; 

(2) For a futures commission mer-
chant or applicant therefor, 120 percent 
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of the amount required by paragraph 
(a)(1)(i)(B) of this section; 

(3) 120 percent of the amount of ad-
justed net capital required by a reg-
istered futures association of which it 
is a member; or 

(4) For an applicant or registrant 
which is also a securities broker or 
dealer, the amount of net capital speci-
fied in Rule 15c3–1d(b)(8)(i) of the Secu-
rities and Exchange Commission (17 
CFR 240.15c3–1d(b)(8)(i)): Provided, That 
the subordination agreement may pro-
vide that if the payment obligation of 
the applicant or registrant thereunder 
does not mature and is suspended as a 
result of the requirement of this para-
graph (h)(2)(viii) for a period of not less 
than six months, the applicant or reg-
istrant shall then commence the rapid 
and orderly liquidation of its business, 
but the right of the lender to receive 
payment, together with accrued inter-
est or compensation, shall remain sub-
ordinate as required by the provisions 
of this section. 

(B) [Reserved] 
(ix) Accelerated maturity. Obligation 

to repay to remain subordinate: 
(A) Subject to the provisions of para-

graph (h)(2)(viii) of this section, a sub-
ordination agreement may provide that 
the lender may, upon prior written no-
tice to the applicant and the National 
Futures Association, or upon prior 
written notice to the registrant and 
the designated self-regulatory organi-
zation or, if the registrant is not a 
member of a designated self-regulatory 
organization, the Commission, given 
not earlier than six months after the 
effective date of such subordination 
agreement, accelerate the date on 
which the payment obligation of the 
borrower, together with accrued inter-
est or compensation, is scheduled to 
mature to a date not earlier than six 
months after giving of such notice, but 
the right of the lender to receive pay-
ment, together with accrued interest 
or compensation, shall remain subordi-
nate as required by the provisions of 
this paragraph (h)(2) of this section. 

(B) Notwithstanding the provisions of 
paragraph (h)(2)(viii) of this section, 
the payment obligation of the appli-
cant or registrant with respect to a 
subordination agreement, together 
with accrued interest and compensa-

tion, shall mature in the event of any 
receivership, insolvency, liquidation 
pursuant to the Securities Investor 
Protection Act of 1970 or otherwise, 
bankruptcy, assignment for the benefit 
of creditors, reorganization whether or 
not pursuant to the bankruptcy laws, 
or any other marshalling of the assets 
and liabilities of the applicant or reg-
istrant, but the right of the lender to 
receive payment, together with ac-
crued interest or compensation, shall 
remain subordinate as required by the 
provisions of paragraph (h)(2) of this 
section. 

(x) Accelerated maturity of subordina-
tion agreements on event of default and 
event of acceleration. Obligation to 
repay to remain subordinate: 

(A) A subordination agreement may 
provide that the lender may, upon 
prior written notice to the applicant 
and the National Futures Association, 
or upon prior written notice to the reg-
istrant and the designated self-regu-
latory organization or, if the registrant 
is not a member of a designated self- 
regulatory organization, the Commis-
sion, of the occurrence of any event of 
acceleration (as hereinafter defined) 
given no sooner than six months after 
the effective date of such subordination 
agreement, accelerate the date on 
which the payment obligation of the 
applicant or registrant, together with 
accrued interest or compensation, is 
scheduled to mature, to the last busi-
ness day of a calendar month which is 
not less than six months after notice of 
acceleration is received by the appli-
cant and by the National Futures Asso-
ciation, or by the registrant and the 
designated self-regulatory organization 
or, if the registrant is not a member of 
a designated self-regulatory organiza-
tion, the Commission. Any subordina-
tion agreement containing such events 
of acceleration may also provide that, 
if upon such accelerated maturity date 
the payment obligation of the appli-
cant or registrant is suspended as re-
quired by paragraph (h)(2)(viii) of this 
section and liquidation of the applicant 
or registrant has not commenced on or 
prior to such accelerated maturity 
date, notwithstanding paragraph 
(h)(2)(viii) of this section, the payment 

VerDate Sep<11>2014 09:54 May 23, 2016 Jkt 238057 PO 00000 Frm 00101 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



92 

17 CFR Ch. I (4–1–16 Edition) § 1.17 

obligation of the applicant or reg-
istrant with respect to such subordina-
tion agreement shall mature on the 
day immediately following such accel-
erated maturity date and in any such 
event the payment obligations of the 
applicant or registrant with respect to 
all other subordination agreements 
then outstanding shall also mature at 
the same time but the rights of the re-
spective lenders to receive payment, 
together with accrued interest or com-
pensation, shall remain subordinate as 
required by the provisions of paragraph 
(h)(2) of this section. Events of accel-
eration which may be included in a 
subordination agreement complying 
with this paragraph (h)(2)(x) of this 
section shall be limited to: 

(1) Failure to pay interest or any in-
stallment of principal on a subordina-
tion agreement as scheduled; 

(2) Failure to pay when due other 
money obligations of a specified mate-
rial amount; 

(3) Discovery that any material, spec-
ified representation or warranty of the 
applicant or registrant which is in-
cluded in the subordination agreement 
and on which the subordination agree-
ment was based or continued was inac-
curate in a material respect at the 
time made; 

(4) Any specified and clearly measur-
able event which is included in the sub-
ordination agreement and which the 
lender and the applicant or registrant 
agree, (a) is a significant indication 
that the financial position of the appli-
cant or registrant has changed materi-
ally and adversely from agreed upon 
specified norms; or (b) could materially 
and adversely affect the ability of the 
applicant or registrant to conduct its 
business as conducted on the date the 
subordination agreement was made; or 
(c) is a significant change in the senior 
management of the applicant or reg-
istrant or in the general business con-
ducted by the applicant or registrant 
from that which obtained on the date 
the subordination agreement became 
effective; 

(5) Any continued failure to perform 
agreed covenants included in the subor-
dination agreement relating to the 
conduct of the business of the appli-
cant or registrant or relating to the 

maintenance and reporting of its finan-
cial position; and 

(B) Notwithstanding the provisions of 
paragraph (h)(2)(viii) of this section, a 
subordination agreement may provide 
that, if liquidation of the business of 
the applicant or registrant has not al-
ready commenced, the payment obliga-
tion of the applicant or registrant shall 
mature, together with accrued interest 
or compensation, upon the occurrence 
of an event of default (as hereinafter 
defined). Such agreement may also pro-
vide that, if liquidation of the business 
of the applicant or registrant has not 
already commenced, the rapid and or-
derly liquidation of the business of the 
applicant or registrant shall then com-
mence upon the happening of an event 
of default. Any subordination agree-
ment which so provides for maturity of 
the payment obligation upon the oc-
currence of an event of default shall 
also provide that the date on which 
such event of default occurs shall, if 
liquidation of the applicant or reg-
istrant has not already commenced, be 
the date on which the payment obliga-
tion of the applicant or registrant with 
respect to all other subordination 
agreements then outstanding shall ma-
ture but the rights of the respective 
lenders to receive payment, together 
with accrued interest or compensation, 
shall remain subordinate as required 
by the provisions of paragraph (h)(2) of 
this section. Events of default which 
may be included in a subordination 
agreement shall be limited to: 

(1) The making of an application by 
the Securities Investor Protection Cor-
poration for a decree adjudicating that 
customers of the applicant or reg-
istrant are in need of protection under 
the Securities Investor Protection Act 
of 1970 and the failure of the applicant 
or registrant to obtain the dismissal of 
such application within 30 days; 

(2) Failure to meet the minimum 
capital requirements of the designated 
self-regulatory organization, or of the 
Commission, throughout a period of 15 
consecutive business days, com-
mencing on the day the borrower first 
determines and notifies the designated 
self-regulatory organization, if any, of 
which he is a member and the Commis-
sion, in the case of a registrant, or the 
National Futures Association, in the 
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case of an applicant, or commencing on 
the day any self-regulatory organiza-
tion, the Commission or the National 
Futures Association first determines 
and notifies the applicant or registrant 
of such fact; 

(3) The Commission shall revoke the 
registration of the applicant or reg-
istrant; 

(4) The self-regulatory organization 
shall suspend (and not reinstate within 
10 days) or revoke the applicant or reg-
istrant’s status as a member thereof; 

(5) Any receivership, insolvency, liq-
uidation pursuant to the Securities In-
vestor Protection Act of 1970 or other-
wise, bankruptcy, assignment for the 
benefit of creditors, reorganization 
whether or not pursuant to bankruptcy 
laws, or any other marshalling of the 
assets and liabilities of the applicant 
or registrant. A subordination agree-
ment which contains any of the provi-
sions permitted by this subparagraph 
(2)(x) shall not contain the provision 
otherwise permitted by paragraph 
(h)(2)(ix)(A) of this section. 

(3) Miscellaneous provisions—(i) Pro-
hibited cancellation. The subordination 
agreement shall not be subject to can-
cellation by either party; no payment 
shall be made with respect thereto and 
the agreement shall not be terminated, 
rescinded or modified by mutual con-
sent or otherwise if the effect thereof 
would be inconsistent with the require-
ments of paragraph (h) of this section. 

(ii) Notice of maturity or accelerated 
maturity. Every applicant or registrant 
shall immediately notify the National 
Futures Association, and the reg-
istrant shall immediately notify the 
designated self-regulatory organiza-
tion, if any, and the Commission if, 
after giving effect to all payments of 
payment obligations under subordina-
tion agreements then outstanding 
which are then due or mature within 
the following six months without ref-
erence to any projected profit or loss of 
the applicant or registrant, its ad-
justed net capital would be less than: 

(A) 120 percent of the appropriate 
minimum dollar amount required by 
paragraphs (a)(1)(i)(A) or (a)(1)(iii)(A) 
of this section; 

(B) For a futures commission mer-
chant or applicant therefor, 120 percent 

of the amount required by paragraph 
(a)(1)(i)(B) of this section; 

(C) 120 percent of the amount of ad-
justed net capital required by a reg-
istered futures association of which it 
is a member; or 

(D) For an applicant or registrant 
which is also a securities broker or 
dealer, the amount of net capital speci-
fied in Rule 15c3–1d(c)(2) of the Securi-
ties and Exchange Commission (17 CFR 
240.15c3–1d(c)(2)). 

(iii) Certain legends. If all the provi-
sions of a satisfactory subordination 
agreement do not appear in a single in-
strument, then the debenture or other 
evidence of indebtedness shall bear on 
its face an appropriate legend stating 
that it is issued subject to the provi-
sions of a satisfactory subordination 
agreement which shall be adequately 
referred to and incorporated by ref-
erence. 

(iv) Legal title to securities. All securi-
ties pledged as collateral to secure a 
secured demand note must be in bearer 
form, or registered in the name of the 
applicant or registrant or the name of 
its nominee or custodian. 

(v) Temporary subordinations. To en-
able an applicant or registrant to par-
ticipate as an underwriter of securities 
or undertake other extraordinary ac-
tivities and remain in compliance with 
the adjusted net capital requirements 
of this section, an applicant or reg-
istrant shall be permitted, on no more 
than three occasions in any 12-month 
period, to enter into a subordination 
agreement on a temporary basis which 
has a stated term of no more than 45 
days from the date the subordination 
agreement became effective: Provided, 
That this temporary relief shall not 
apply to any applicant or registrant if 
the adjusted net capital of the appli-
cant or registrant is less than the 
greatest of: 

(A) 120 percent of the appropriate 
minimum dollar amount required by 
paragraphs (a)(1)(i)(A) or (a)(1)(iii)(A) 
of this section; 

(B) For a futures commission mer-
chant or applicant therefor, 120 percent 
of the amount required by paragraph 
(a)(1)(i)(B) of this section; 
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(C) 120 percent of the amount of ad-
justed net capital required by a reg-
istered futures association of which it 
is a member; 

(D) For an applicant or registrant 
which is also a securities broker or 
dealer, the amount of net capital speci-
fied in Rule 15c3–1d(c)(5)(i) of the Secu-
rities and Exchange Commission (17 
CFR 240.15c3–1d(c)(5)(i)); or 

(E) The amount of equity capital as 
defined in paragraph (d) of this section 
is less than the limits specified in para-
graph (d) of this section. Such tem-
porary subordination agreement shall 
be subject to all the other provisions of 
this section. 

(vi) Filing. An applicant shall file a 
signed copy of any proposed subordina-
tion agreement (including noncon-
forming subordination agreements) 
with the National Futures Association 
at least ten days prior to the proposed 
effective date of the agreement or at 
such other time as the National Fu-
tures Association for good cause shall 
accept such filing. A registrant that is 
not a member of any designated self- 
regulatory organization shall file two 
signed copies of any proposed subordi-
nation agreement (including noncon-
forming subordination agreements) 
with the regional office of the Commis-
sion nearest the principal place of busi-
ness of the registrant at least ten days 
prior to the proposed effective date of 
the agreement or at such other time as 
the Commission for good cause shall 
accept such filing. A registrant that is 
a member of a designated self-regu-
latory organization shall file signed 
copies of any proposed subordination 
agreement (including nonconforming 
subordination agreements) with the 
designated self-regulatory organization 
in such quantities and at such time as 
the designated self-regulatory organi-
zation may require prior to the effec-
tive date. The applicant or registrant 
shall also file with said parties a state-
ment setting forth the name and ad-
dress of the lender, the business rela-
tionship of the lender to the applicant 
or registrant and whether the appli-
cant or registrant carried funds or se-
curities for the lender at or about the 
time the proposed agreement was so 
filed. A proposed agreement filed by an 
applicant with the National Futures 

Association shall be reviewed by the 
National Futures Association, and no 
such agreement shall be a satisfactory 
subordination agreement for the pur-
poses of this section unless and until 
the National Futures Association has 
found the agreement acceptable and 
such agreement has become effective in 
the form found acceptable. A proposed 
agreement filed by a registrant shall be 
reviewed by the designated self-regu-
latory organization with whom such an 
agreement is required to be filed prior 
to its becoming effective or, if the reg-
istrant is not a member of any des-
ignated self-regulatory organization, 
by the regional office of the Commis-
sion where the agreement is required 
to be filed prior to its becoming effec-
tive. No proposed agreement shall be a 
satisfactory subordination agreement 
for the purposes of this section unless 
and until the designated self-regu-
latory organization or, if a registrant 
is not a member of any designated self- 
regulatory organization, the Commis-
sion, has found the agreement accept-
able and such agreement has become 
effective in the form found acceptable: 
Provided, however, That a proposed 
agreement shall be a satisfactory sub-
ordination agreement for purpose of 
this section if the registrant: is a secu-
rities broker or dealer registered with 
the Securities and Exchange Commis-
sion; files signed copies of the proposed 
subordination agreement with the ap-
plicable securities designated exam-
ining authority, as defined in Rule 
15c3–1(c)(12) of the Securities and Ex-
change Commission (17 CFR 240.15c3– 
1(c)(12)), in the form and manner pre-
scribed by the designated examining 
authority; files signed copies of the 
proposed subordination agreement with 
the designated self-regulatory organi-
zation at the time it files such copies 
with the designated examining author-
ity in the form and manner prescribed 
by the designated self-regulatory orga-
nization; and files a copy of the des-
ignated examining authority’s ap-
proval of the proposed subordination 
agreement with the designated self- 
regulatory organization immediately 
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upon receipt of such approval. The des-
ignated examining authority’s deter-
mination that the proposed subordina-
tion agreement satisfies the require-
ments for a satisfactory subordination 
agreement will be deemed a like find-
ing by the designated self-regulatory 
organization, unless the designated 
self-regulatory organization notifies 
the registrant that the designated ex-
amining authority’s determination 
shall not constitute a like finding by 
the designated self-regulatory organi-
zation. 

(vii) Subordination agreements that in-
corporate adjusted net capital require-
ments in effect prior to September 30, 2004. 
Any subordination agreement that in-
corporates the adjusted net capital re-
quirements in paragraphs 
(h)(2)(vi)(C)(2), (h)(2)(vii)(A)(2) and 
(B)(2), (h)(2)(viii)(A)(2), (h)(3)(ii)(B), and 
(h)(3)(v)(B) of this section, as in effect 
prior to September 30, 2004, and which 
has been deemed to be satisfactorily 
subordinated pursuant to this section 
prior to September 30, 2004, shall con-
tinue to be deemed a satisfactory sub-
ordination agreement until the matu-
rity of such agreement. In the event, 
however, that such agreement is 
amended or renewed for any reason, 
then such agreement shall not be 
deemed a satisfactory subordination 
agreement unless the amended or re-
newed agreement meets the require-
ments of this section. 

(4) A designated self-regulatory orga-
nization and the Commission may 
allow debt with a maturity date of 1 
year or more to be treated as meeting 
the provisions of this paragraph (h): 
Provided, (i) Such exemption shall only 
be given when the registrant’s adjusted 
net capital is less than the minimum 
required by this section or by the cap-
ital rule of the designated self-regu-
latory organization to which such reg-
istrant is subject; 

(ii) That such debt did not exist prior 
to its use under this paragraph (h)(4); 

(iii) Such exemption shall be for a pe-
riod of 30 days or such lesser period as 
the designated self-regulatory organi-
zation and the Commission may deter-
mine; 

(iv) Such exemption shall not be al-
lowed more than once in any 12 month 
period; and 

(v) At all times during such exemp-
tion the registrant shall make a good 
faith effort to comply with the provi-
sions of this section or the capital rule 
of the designated self-regulatory orga-
nization to which such registrant is 
subject exclusive of any benefits de-
rived from this paragraph (h)(4). 

(i) [Reserved] 
(j) For the purposes of this section 

cover is defined as follows: 
(1) General definition. Cover shall 

mean transactions or positions in a 
contract for future delivery on a board 
of trade or a commodity option where 
such transactions or positions nor-
mally represent a substitute for trans-
actions to be made or positions to be 
taken at a later time in a physical 
marketing channel, and where they are 
economically appropriate to the reduc-
tion of risks in the conduct and man-
agement of a commercial enterprise, 
and where they arise from: 

(i) The potential change in the value 
of assets which a person owns, pro-
duces, manufactures, processes, or mer-
chandises or anticipates owning, pro-
ducing, manufacturing, processing, or 
merchandising. 

(ii) The potential change in the value 
of liabilities which a person owes or an-
ticipates incurring, or 

(iii) The potential change in the 
value of services which a person pro-
vides, purchases or anticipates pro-
viding or purchasing. Notwithstanding 
the foregoing, no transactions or posi-
tions shall be classified as cover for the 
purposes of this section unless their 
purpose is to offset price risks inci-
dental to commercial cash or spot op-
erations and such positions are estab-
lished and liquidated in accordance 
with sound commercial practices and 
unless the provisions of paragraphs (j) 
(2) and (3) of this section have been sat-
isfied. 

(2) Enumerated cover transactions. The 
definition of covered transactions and 
positions in paragraph (j)(1) of this sec-
tion includes, but is not limited to, the 
following specific transactions and po-
sitions: 

(i) Ownership or fixed-price purchase 
of any commodity which does not ex-
ceed in quantity (A) the sales of the 
same commodity for future delivery on 
a board of trade or (B) the purchase of 
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a put commodity option of the same 
commodity for which the market value 
for the actual commodity or futures 
contract which is the subject of the op-
tion is less than the strike price of the 
option or (C) the ownership of a com-
modity option position established by 
the sale (grant) of a call commodity 
option of the same commodity for 
which the market value for the actual 
commodity or futures contract which 
is the subject of the option is more 
than the strike price of the option: Pro-
vided, That for purposes of paragraph 
(c)(5)(x) of this section the market 
value for the actual commodity or fu-
tures contract which is the subject of 
such option need not be more than the 
strike price of that option; 

(ii) Fixed-price sale of any com-
modity which does not exceed in quan-
tity (A) the purchase of the same com-
modity for future delivery on a board 
of trade or (B) the purchase of a call 
commodity option of the same com-
modity for which the market value for 
the actual commodity or futures con-
tract which is the subject of such op-
tion is more than the strike price of 
the option or (C) ownership of a com-
modity option position established by 
the sale (grant) of a put commodity op-
tion of the same commodity for which 
the market value for the actual com-
modity or futures comtract which is 
the subject of the option is less than 
the strike price of the option: Provided, 
That for purposes of paragraph (c)(5)(x) 
of this section the market value for the 
actual commodity or futures contract 
which is the subject of such option 
need not be less than the strike price of 
that option; and 

(iii) Ownership or fixed-price con-
tracts of a commodity described in 
paragraphs (j)(2)(i) and (j)(2)(ii) of this 
section may also be covered other than 
by the same quantity of the same cash 
commodity, provided that the fluctua-
tions in value of the position for future 
delivery or commodity option are sub-
stantially related to the fluctuations 
in value of the actual cash position. 

(3) Nonenumerated cases. Upon specific 
request, the Commission may recognize 
transactions and positions other than 
those enumerated in paragraph (j)(2) of 
this section as cover in amounts and 
under the terms and conditions as it 

may specify. Any applicant or reg-
istrant who wishes to avail itself of the 
provisions of this paragraph (j)(3) must 
apply to the Commission in writing at 
its principal office in Washington, DC 
giving full details of the transaction 
including detailed information which 
will demonstrate that the transaction 
is economically appropriate to the re-
duction of risk exposure attendant to 
the conduct and management of a com-
mercial enterprise. 

(Approved by the Office of Management and 
Budget under control number 3038–0024) 

[43 FR 39972, Sept. 8, 1978] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 1.17, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.fdsys.gov. 

§ 1.18 Records for and relating to fi-
nancial reporting and monthly com-
putation by futures commission 
merchants and introducing brokers. 

(a) No person shall be registered as a 
futures commission merchant or as an 
introducing broker under the Act un-
less, commencing on the date his appli-
cation for such registration is filed, he 
prepares and keeps current ledgers or 
other similar records which show or 
summarize, with appropriate ref-
erences to supporting documents, each 
transaction affecting his asset, liabil-
ity, income, expense and capital ac-
counts, and in which (except as other-
wise permitted in writing by the Com-
mission) all his asset, liability and cap-
ital accounts are classified into either 
the account classification subdivisions 
specified on Form 1–FR–FCM or Form 
1–FR–IB, respectively, or, if such per-
son is registered with the Securities 
and Exchange Commission as a securi-
ties broker or dealer and he files (in ac-
cordance with § 1.10(h)) a copy of his Fi-
nancial and Operational Combined Uni-
form Single Report under the Securi-
ties Exchange Act of 1934, Part II, Part 
IIA, or Part II CSE (FOCUS report) in 
lieu of Form 1–FR–FCM or Form 1–FR– 
IB, the account classification subdivi-
sions specified on such FOCUS report, 
or categories that are in accord with 
generally accepted accounting prin-
ciples. Each person so registered shall 
prepare and keep current such records. 
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(b)(1) Each applicant or registrant 
must make and keep as a record in ac-
cordance with § 1.31 formal computa-
tions of its adjusted net capital and of 
its minimum financial requirements 
pursuant to § 1.17 or the requirements 
of the designated self-regulatory orga-
nization to which it is subject as of the 
close of business each month. Such 
computations must be completed and 
made available for inspection by any 
representative of the National Futures 
Association, in the case of an appli-
cant, or of the Commission or des-
ignated self-regulatory organization, if 
any, in the case of a registrant, within 
17 business days after the date for 
which the computations are made, 
commencing the first month end after 
the date the application for registra-
tion is filed. 

(2) An applicant or registrant that 
has filed a monthly Form 1–FR or 
Statement of Financial and Oper-
ational Combined Uniform Single Re-
port under the Securities Exchange Act 
of 1934, Part II, Part IIA, or Part II 
CSE (FOCUS report) in accordance 
with the requirements of § 1.10(b) will 
be deemed to have satisfied the re-
quirements of paragraph (b)(1) of this 
section for such month. 

(c) The provisions of this section do 
not apply to an introducing broker 
which is operating pursuant to a guar-
antee agreement, nor do such provi-
sions apply to an applicant for reg-
istration as an introducing broker who 
files concurrently with such applica-
tion a guarantee agreement, provided 
such introducing broker or applicant 
therefor is not also a securities broker 
or dealer. 

[48 FR 35288, Aug. 3, 1983, as amended at 49 
FR 39530, Oct. 9, 1984; 62 FR 4641, Jan. 31, 1997; 
69 FR 49800, Aug. 12, 2004; 71 FR 5594, Feb. 2, 
2006] 

PROHIBITED TRADING IN COMMODITY 
OPTIONS 

§ 1.19 Prohibited trading in certain 
‘‘puts’’ and ‘‘calls’’. 

No futures commission merchant or 
introducing broker may make, under-
write, issue, or otherwise assume any 
financial responsibility for the fulfill-
ment of, any commodity option except: 

(a) Commodity options traded on or 
subject to the rules of a contract mar-
ket in accordance with the require-
ments of part 33 of this chapter; 

(b) Commodity options traded on or 
subject to the rules of a foreign board 
of trade in accordance with the re-
quirements of part 30 of this chapter; 
or 

(c) For futures commission mer-
chants, any option permitted under 
§ 32.4 of this chapter, provided however, 
that a capital treatment for such op-
tions is referenced in § 1.17(c)(5)(vi). 

[52 FR 28997, Aug. 5, 1987, as amended at 58 
FR 68520, Dec. 28, 1993] 

CUSTOMERS’ MONEY, SECURITIES, AND 
PROPERTY 

§ 1.20 Futures customer funds to be 
segregated and separately ac-
counted for. 

(a) General. A futures commission 
merchant must separately account for 
all futures customer funds and seg-
regate such funds as belonging to its 
futures customers. A futures commis-
sion merchant shall deposit futures 
customer funds under an account name 
that clearly identifies them as futures 
customer funds and shows that such 
funds are segregated as required by sec-
tions 4d(a) and 4d(b) of the Act and by 
this part. A futures commission mer-
chant must at all times maintain in 
the separate account or accounts 
money, securities and property in an 
amount at least sufficient in the aggre-
gate to cover its total obligations to 
all futures customers as computed 
under paragraph (i) of this section. The 
futures commission merchant must 
perform appropriate due diligence as 
required by § 1.11 on any and all loca-
tions of futures customer funds, as 
specified in paragraph (b) of this sec-
tion, to ensure that the location in 
which the futures commission mer-
chant has deposited such funds is a fi-
nancially sound entity. 

(b) Location of futures customer funds. 
A futures commission merchant may 
deposit futures customer funds, subject 
to the risk management policies and 
procedures of the futures commission 
merchant required by § 1.11, with the 
following depositories: 

(1) A bank or trust company; 
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(2) A derivatives clearing organiza-
tion; or 

(3) Another futures commission mer-
chant. 

(c) Limitation on the holding of futures 
customer funds outside of the United 
States. A futures commission merchant 
may hold futures customer funds with 
a depository outside of the United 
States only in accordance with § 1.49. 

(d) Written acknowledgment from de-
positories. (1) A futures commission 
merchant must obtain a written ac-
knowledgment from each bank, trust 
company, derivatives clearing organi-
zation, or futures commission mer-
chant prior to or contemporaneously 
with the opening of an account by the 
futures commission merchant with 
such depositories; provided, however, 
that a written acknowledgment need 
not be obtained from a derivatives 
clearing organization that has adopted 
and submitted to the Commission rules 
that provide for the segregation of fu-
tures customer funds in accordance 
with all relevant provisions of the Act 
and the rules and orders promulgated 
thereunder. 

(2) The written acknowledgment 
must be in the form as set out in ap-
pendix A to this part. 

(3)(i) A futures commission merchant 
shall deposit futures customer funds 
only with a depository that agrees to 
provide the director of the Division of 
Swap Dealer and Intermediary Over-
sight, or any successor division, or 
such director’s designees, with direct, 
read-only electronic access to trans-
action and account balance informa-
tion for futures customer accounts. 

(ii) The written acknowledgment 
must contain the futures commission 
merchant’s authorization to the depos-
itory to provide direct, read-only elec-
tronic access to futures customer ac-
count transaction and account balance 
information to the director of the Divi-
sion of Swap Dealer and Intermediary 
Oversight, or any successor division, or 
such director’s designees, without fur-
ther notice to or consent from the fu-
tures commission merchant. 

(4) A futures commission merchant 
shall deposit futures customer funds 
only with a depository that agrees to 
provide the Commission and the fu-
tures commission merchant’s des-

ignated self-regulatory organization 
with a copy of the executed written ac-
knowledgment no later than three 
business days after the opening of the 
account or the execution of a new writ-
ten acknowledgment for an existing ac-
count, as applicable. The Commission 
must receive the written acknowledg-
ment from the depository via elec-
tronic means, in a format and manner 
determined by the Commission. The 
written acknowledgment must contain 
the futures commission merchant’s au-
thorization to the depository to pro-
vide the written acknowledgment to 
the Commission and to the futures 
commission merchant’s designated 
self-regulatory organization without 
further notice to or consent from the 
futures commission merchant. 

(5) A futures commission merchant 
shall deposit futures customer funds 
only with a depository that agrees that 
accounts containing customer funds 
may be examined at any reasonable 
time by the director of the Division of 
Swap Dealer and Intermediary Over-
sight or the director of the Division of 
Clearing and Risk, or any successor di-
visions, or such directors’ designees, or 
an appropriate officer, agent or em-
ployee of the futures commission mer-
chant’s designated self-regulatory or-
ganization. The written acknowledg-
ment must contain the futures com-
mission merchant’s authorization to 
the depository to permit any such ex-
amination to take place without fur-
ther notice to or consent from the fu-
tures commission merchant. 

(6) A futures commission merchant 
shall deposit futures customer funds 
only with a depository that agrees to 
reply promptly and directly to any re-
quest from the director of the Division 
of Swap Dealer and Intermediary Over-
sight or the director of the Division of 
Clearing and Risk, or any successor di-
visions, or such directors’ designees, or 
an appropriate officer, agent or em-
ployee of the futures commission mer-
chant’s designated self-regulatory or-
ganization for confirmation of account 
balances or provision of any other in-
formation regarding or related to an 
account. The written acknowledgment 
must contain the futures commission 
merchant’s authorization to the depos-
itory to reply promptly and directly as 
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required by this paragraph without fur-
ther notice to or consent from the fu-
tures commission merchant. 

(7) The futures commission merchant 
shall promptly file a copy of the writ-
ten acknowledgment with the Commis-
sion in the format and manner speci-
fied by the Commission no later than 
three business days after the opening 
of the account or the execution of a 
new written acknowledgment for an ex-
isting account, as applicable. 

(8) A futures commission merchant 
shall obtain a new written acknowledg-
ment within 120 days of any changes in 
the following: 

(i) The name or business address of 
the futures commission merchant; 

(ii) The name or business address of 
the bank, trust company, derivatives 
clearing organization or futures com-
mission merchant receiving futures 
customer funds; or 

(iii) The account number(s) under 
which futures customer funds are held. 

(9) A futures commission merchant 
shall maintain each written acknowl-
edgment readily accessible in its files 
in accordance with § 1.31, for as long as 
the account remains open, and there-
after for the period provided in § 1.31. 

(e) Commingling. (1) A futures com-
mission merchant may for convenience 
commingle the futures customer funds 
that it receives from, or on behalf of, 
multiple futures customers in a single 
account or multiple accounts with one 
or more of the depositories listed in 
paragraph (b) of this section. 

(2) A futures commission merchant 
shall not commingle futures customer 
funds with the money, securities or 
property of such futures commission 
merchant, or with any proprietary ac-
count of such futures commission mer-
chant, or use such funds to secure or 
guarantee the obligation of, or extend 
credit to, such futures commission 
merchant or any proprietary account 
of such futures commission merchant; 
provided, however, a futures commission 
merchant may deposit proprietary 
funds in segregated accounts as per-
mitted under § 1.23. 

(3) A futures commission merchant 
may not commingle futures customer 
funds with funds deposited by 30.7 cus-
tomers as defined in § 30.1 of this chap-
ter and set aside in separate accounts 

as required by part 30 of this chapter, 
or with funds deposited by Cleared 
Swaps Customers as defined in § 22.1 of 
this chapter and held in segregated ac-
counts pursuant to section 4d(f) of the 
Act; provided, however, that a futures 
commission merchant may commingle 
futures customer funds with funds de-
posited by 30.7 customers or Cleared 
Swaps Customers if expressly per-
mitted by a Commission regulation or 
order, or by a derivatives clearing or-
ganization rule approved in accordance 
with § 39.15(b)(2) of this chapter. 

(f) Limitation on use of futures cus-
tomer funds. (1) A futures commission 
merchant shall treat and deal with the 
funds of a futures customer as belong-
ing to such futures customer. A futures 
commission merchant shall not use the 
funds of a futures customer to secure 
or guarantee the commodity interests, 
or to secure or extend the credit, of 
any person other than the futures cus-
tomer for whom the funds are held. 

(2) A futures commission merchant 
shall obligate futures customer funds 
to a derivatives clearing organization, 
a futures commission merchant, or any 
depository solely to purchase, margin, 
guarantee, secure, transfer, adjust or 
settle trades, contracts or commodity 
option transactions of futures cus-
tomers; provided, however, that a fu-
tures commission merchant is per-
mitted to use the funds belonging to a 
futures customer that are necessary in 
the normal course of business to pay 
lawfully accruing fees or expenses on 
behalf of the futures customer’s posi-
tions including commissions, broker-
age, interest, taxes, storage and other 
fees and charges. 

(3) No person, including any deriva-
tives clearing organization or any de-
pository, that has received futures cus-
tomer funds for deposit in a segregated 
account, as provided in this section, 
may hold, dispose of, or use any such 
funds as belonging to any person other 
than the futures customers of the fu-
tures commission merchant which de-
posited such funds. 

(g) Derivatives clearing organizations— 
(1) General. All futures customer funds 
received by a derivatives clearing orga-
nization from a member to purchase, 
margin, guarantee, secure or settle the 
trades, contracts or commodity options 
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of the clearing member’s futures cus-
tomers and all money accruing to such 
futures customers as the result of 
trades, contracts or commodity options 
so carried shall be separately ac-
counted for and segregated as belong-
ing to such futures customers, and a 
derivatives clearing organization shall 
not hold, use or dispose of such futures 
customer funds except as belonging to 
such futures customers. A derivatives 
clearing organization shall deposit fu-
tures customer funds under an account 
name that clearly identifies them as 
futures customer funds and shows that 
such funds are segregated as required 
by sections 4d(a) and 4d(b) of the Act 
and by this part. 

(2) Location of futures customer funds. 
A derivatives clearing organization 
may deposit futures customer funds 
with a bank or trust company, which 
may include a Federal Reserve Bank 
with respect to deposits of a deriva-
tives clearing organization that is des-
ignated by the Financial Stability 
Oversight Council to be systemically 
important. 

(3) Limitation on the holding of futures 
customer funds outside of the United 
States. A derivatives clearing organiza-
tion may hold futures customer funds 
with a depository outside of the United 
States only in accordance with § 1.49. 

(4) Written acknowledgment from de-
positories. (i) A derivatives clearing or-
ganization must obtain a written ac-
knowledgment from each depository 
prior to or contemporaneously with the 
opening of a futures customer funds ac-
count. 

(ii) The written acknowledgment 
must be in the form as set out in ap-
pendix B to this part; provided, however, 
that a derivatives clearing organiza-
tion shall obtain from a Federal Re-
serve Bank only a written acknowledg-
ment that: 

(A) The Federal Reserve Bank was in-
formed that the customer funds depos-
ited therein are those of customers who 
trade commodities, options, swaps, and 
other products and are being held in 
accordance with the provisions of sec-
tion 4d of the Act and Commission reg-
ulations thereunder; and 

(B) The Federal Reserve Bank agrees 
to reply promptly and directly to any 
request from the director of the Divi-

sion of Clearing and Risk or the direc-
tor of the Division of Swap Dealer and 
Intermediary Oversight, or any suc-
cessor divisions, or such directors’ des-
ignees, for confirmation of account bal-
ances or provision of any other infor-
mation regarding or related to an ac-
count. 

(iii) A derivatives clearing organiza-
tion shall deposit futures customer 
funds only with a depository that 
agrees to provide the Commission with 
a copy of the executed written ac-
knowledgment no later than three 
business days after the opening of the 
account or the execution of a new writ-
ten acknowledgment for an existing ac-
count, as applicable. The Commission 
must receive the written acknowledg-
ment from the depository via elec-
tronic means, in a format and manner 
determined by the Commission. The 
written acknowledgment must contain 
the derivatives clearing organization’s 
authorization to the depository to pro-
vide the written acknowledgment to 
the Commission without further notice 
to or consent from the derivatives 
clearing organization. 

(iv) A derivatives clearing organiza-
tion shall deposit futures customer 
funds only with a depository that 
agrees to reply promptly and directly 
to any request from the director of the 
Division of Clearing and Risk or the di-
rector of the Division of Swap Dealer 
and Intermediary Oversight, or any 
successor divisions, or such directors’ 
designees, for confirmation of account 
balances or provision of any other in-
formation regarding or related to an 
account. The written acknowledgment 
must contain the derivatives clearing 
organization’s authorization to the de-
pository to reply promptly and directly 
as required by this paragraph without 
further notice to or consent from the 
derivatives clearing organization. 

(v) A derivatives clearing organiza-
tion shall promptly file a copy of the 
written acknowledgment with the 
Commission in the format and manner 
specified by the Commission no later 
than three business days after the 
opening of the account or the execu-
tion of a new written acknowledgment 
for an existing account, as applicable. 
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(vi) A derivatives clearing organiza-
tion shall obtain a new written ac-
knowledgment within 120 days of any 
changes in the following: 

(A) The name or business address of 
the derivatives clearing organization; 

(B) The name or business address of 
the depository receiving futures cus-
tomer funds; or 

(C) The account number(s) under 
which futures customer funds are held. 

(vii) A derivatives clearing organiza-
tion shall maintain each written ac-
knowledgment readily accessible in its 
files in accordance with § 1.31, for as 
long as the account remains open, and 
thereafter for the period provided in 
§ 1.31. 

(5) Commingling. (i) A derivatives 
clearing organization may for conven-
ience commingle the futures customer 
funds that it receives from, or on be-
half of, multiple futures commission 
merchants in a single account or mul-
tiple accounts with one or more of the 
depositories listed in paragraph (g)(2) 
of this section. 

(ii) A derivatives clearing organiza-
tion shall not commingle futures cus-
tomer funds with the money, securities 
or property of such derivatives clearing 
organization or with any proprietary 
account of any of its clearing members, 
or use such funds to secure or guar-
antee the obligations of, or extend 
credit to, such derivatives clearing or-
ganization or any proprietary account 
of any of its clearing members. 

(iii) A derivatives clearing organiza-
tion may not commingle funds held for 
futures customers with funds deposited 
by clearing members on behalf of their 
30.7 customers as defined in § 30.1 of 
this chapter and set aside in separate 
accounts as required by part 30 of this 
chapter, or with funds deposited by 
clearing members on behalf of their 
Cleared Swaps Customers as defined in 
§ 22.1 of this chapter and held in seg-
regated accounts pursuant section 4d(f) 
of the Act; provided, however, that a de-
rivatives clearing organization may 
commingle futures customer funds 
with funds deposited by clearing mem-
bers on behalf of their 30.7 customers 
or Cleared Swaps Customers if ex-
pressly permitted by a Commission 
regulation or order, or by a derivatives 
clearing organization rule approved in 

accordance with § 39.15(b)(2) of this 
chapter. 

(h) Immediate availability of bank and 
trust company deposits. All futures cus-
tomer funds deposited by a futures 
commission merchant or a derivatives 
clearing organization with a bank or 
trust company must be immediately 
available for withdrawal upon the de-
mand of the futures commission mer-
chant or derivatives clearing organiza-
tion. 

(i) Requirements as to amount. (1) For 
purposes of this paragraph (i), the term 
‘‘account’’ shall mean the entries on 
the books and records of a futures com-
mission merchant pertaining to the fu-
tures customer funds of a particular fu-
tures customer. 

(2) The futures commission merchant 
must reflect in the account that it 
maintains for each futures customer 
the net liquidating equity for each 
such customer, calculated as follows: 
The market value of any futures cus-
tomer funds that it receives from such 
customer, as adjusted by: 

(i) Any uses permitted under para-
graph (f) of this section; 

(ii) Any accruals on permitted invest-
ments of such collateral under § 1.25 
that, pursuant to the futures commis-
sion merchant’s customer agreement 
with that customer, are creditable to 
such customer; 

(iii) Any gains and losses with re-
spect to contracts for the purchase or 
sale of a commodity for future delivery 
and any options on such contracts; 

(iv) Any charges lawfully accruing to 
the futures customer, including any 
commission, brokerage fee, interest, 
tax, or storage fee; and 

(v) Any appropriately authorized dis-
tribution or transfer of such collateral. 

(3) If the market value of futures cus-
tomer funds in the account of a futures 
customer is positive after adjustments, 
then that account has a credit balance. 
If the market value of futures cus-
tomer funds in the account of a futures 
customer is negative after adjust-
ments, then that account has a debit 
balance. 

(4) The futures commission merchant 
must maintain in segregation an 
amount equal to the sum of any credit 
balances that the futures customers of 
the futures commission merchant have 
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in their accounts. This balance may 
not be reduced by any debit balances 
that the futures customers of the fu-
tures commission merchants have in 
their accounts. 

APPENDIX A TO § 1.20—FUTURES COMMISSION 
MERCHANT ACKNOWLEDGMENT LETTER FOR 
CFTC REGULATION 1.20 CUSTOMER SEG-
REGATED ACCOUNT 

[Date] 
[Name and Address of Bank, Trust Company, 

Derivatives Clearing Organization or Fu-
tures Commission Merchant] 
We refer to the Segregated Account(s) 

which [Name of Futures Commission Mer-
chant] (‘‘we’’ or ‘‘our’’) have opened or will 
open with [Name of Bank, Trust Company, 
Derivatives Clearing Organization or Fu-
tures Commission Merchant] (‘‘you’’ or 
‘‘your’’) entitled: 
[Name of Futures Commission Merchant] [if 

applicable, add ‘‘FCM Customer Omnibus 
Account’’] CFTC Regulation 1.20 Customer 
Segregated Account under Sections 4d(a) 
and 4d(b) of the Commodity Exchange Act 
[and, if applicable, ‘‘, Abbreviated as [short 
title reflected in the depository’s elec-
tronic system]’’] 

Account Number(s): [ ] 
(collectively, the ‘‘Account(s)’’). 

You acknowledge that we have opened or 
will open the above-referenced Account(s) for 
the purpose of depositing, as applicable, 
money, securities and other property (collec-
tively the ‘‘Funds’’) of customers who trade 
commodities, options, swaps, and other prod-
ucts, as required by Commodity Futures 
Trading Commission (‘‘CFTC’’) Regulations, 
including Regulation 1.20, as amended; that 
the Funds held by you, hereafter deposited in 
the Account(s) or accruing to the credit of 
the Account(s), will be separately accounted 
for and segregated on your books from our 
own funds and from any other funds or ac-
counts held by us in accordance with the 
provisions of the Commodity Exchange Act, 
as amended (the ‘‘Act’’), and part 1 of the 
CFTC’s regulations, as amended; and that 
the Funds must otherwise be treated in ac-
cordance with the provisions of Section 4d of 
the Act and CFTC regulations thereunder. 

Furthermore, you acknowledge and agree 
that such Funds may not be used by you or 
by us to secure or guarantee any obligations 
that we might owe to you, and they may not 
be used by us to secure or obtain credit from 
you. You further acknowledge and agree that 
the Funds in the Account(s) shall not be sub-
ject to any right of offset or lien for or on ac-
count of any indebtedness, obligations or li-
abilities we may now or in the future have 
owing to you. This prohibition does not af-
fect your right to recover funds advanced in 
the form of cash transfers, lines of credit, re-

purchase agreements or other similar liquid-
ity arrangements you make in lieu of liqui-
dating non-cash assets held in the Account(s) 
or in lieu of converting cash held in the Ac-
count(s) to cash in a different currency. 

In addition, you agree that the Account(s) 
may be examined at any reasonable time by 
the director of the Division of Swap Dealer 
and Intermediary Oversight of the CFTC or 
the director of the Division of Clearing and 
Risk of the CFTC, or any successor divisions, 
or such directors’ designees, or an appro-
priate officer, agent or employee of our des-
ignated self-regulatory organization 
(‘‘DSRO’’), [Name of DSRO], and this letter 
constitutes the authorization and direction 
of the undersigned on our behalf to permit 
any such examination to take place without 
further notice to or consent from us. 

You agree to reply promptly and directly 
to any request for confirmation of account 
balances or provision of any other informa-
tion regarding or related to the Account(s) 
from the director of the Division of Swap 
Dealer and Intermediary Oversight of the 
CFTC or the director of the Division of 
Clearing and Risk of the CFTC, or any suc-
cessor divisions, or such directors’ designees, 
or an appropriate officer, agent, or employee 
of [Name of DSRO], acting in its capacity as 
our DSRO, and this letter constitutes the au-
thorization and direction of the undersigned 
on our behalf to release the requested infor-
mation without further notice to or consent 
from us. 

You further acknowledge and agree that, 
pursuant to authorization granted by us to 
you previously or herein, you have provided, 
or will promptly provide following the open-
ing of the Account(s), the director of the Di-
vision of Swap Dealer and Intermediary 
Oversight of the CFTC, or any successor divi-
sion, or such director’s designees, with tech-
nological connectivity, which may include 
provision of hardware, software, and related 
technology and protocol support, to facili-
tate direct, read-only electronic access to 
transaction and account balance information 
for the Account(s). This letter constitutes 
the authorization and direction of the under-
signed on our behalf for you to establish this 
connectivity and access if not previously es-
tablished, without further notice to or con-
sent from us. 

The parties agree that all actions on your 
part to respond to the above information and 
access requests will be made in accordance 
with, and subject to, such usual and cus-
tomary authorization verification and au-
thentication policies and procedures as may 
be employed by you to verify the authority 
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of, and authenticate the identity of, the indi-
vidual making any such information or ac-
cess request, in order to provide for the se-
cure transmission and delivery of the re-
quested information or access to the appro-
priate recipient(s). We will not hold you re-
sponsible for acting pursuant to any infor-
mation or access request from the director of 
the Division of Swap Dealer and Inter-
mediary Oversight of the CFTC or the direc-
tor of the Division of Clearing and Risk of 
the CFTC, or any successor divisions, or such 
directors’ designees, or an appropriate offi-
cer, agent, or employee of [Name of DSRO], 
acting in its capacity as our DSRO, upon 
which you have relied after having taken 
measures in accordance with your applicable 
policies and procedures to assure that such 
request was provided to you by an individual 
authorized to make such a request. 

In the event that we become subject to ei-
ther a voluntary or involuntary petition for 
relief under the U.S. Bankruptcy Code, we 
acknowledge that you will have no obliga-
tion to release the Funds held in the Ac-
count(s), except upon instruction of the 
Trustee in Bankruptcy or pursuant to the 
Order of the respective U.S. Bankruptcy 
Court. 

Notwithstanding anything in the foregoing 
to the contrary, nothing contained herein 
shall be construed as limiting your right to 
assert any right of offset or lien on assets 
that are not Funds maintained in the Ac-
count(s), or to impose such charges against 
us or any proprietary account maintained by 
us with you. Further, it is understood that 
amounts represented by checks, drafts or 
other items shall not be considered to be 
part of the Account(s) until finally collected. 
Accordingly, checks, drafts and other items 
credited to the Account(s) and subsequently 
dishonored or otherwise returned to you or 
reversed, for any reason, and any claims re-
lating thereto, including but not limited to 
claims of alteration or forgery, may be 
charged back to the Account(s), and we shall 
be responsible to you as a general endorser of 
all such items whether or not actually so en-
dorsed. 

You may conclusively presume that any 
withdrawal from the Account(s) and the bal-
ances maintained therein are in conformity 
with the Act and CFTC regulations without 
any further inquiry, provided that, in the or-
dinary course of your business as a deposi-
tory, you have no notice of or actual knowl-
edge of a potential violation by us of any 
provision of the Act or the CFTC regulations 
that relates to the segregation of customer 
funds; and you shall not in any manner not 
expressly agreed to herein be responsible to 
us for ensuring compliance by us with such 
provisions of the Act and CFTC regulations; 
however, the aforementioned presumption 
does not affect any obligation you may oth-

erwise have under the Act or CFTC regula-
tions. 

You may, and are hereby authorized to, 
obey the order, judgment, decree or levy of 
any court of competent jurisdiction or any 
governmental agency with jurisdiction, 
which order, judgment, decree or levy relates 
in whole or in part to the Account(s). In any 
event, you shall not be liable by reason of 
any action or omission to act pursuant to 
any such order, judgment, decree or levy, to 
us or to any other person, firm, association 
or corporation even if thereafter any such 
order, decree, judgment or levy shall be re-
versed, modified, set aside or vacated. 

The terms of this letter agreement shall 
remain binding upon the parties, their suc-
cessors and assigns and, for the avoidance of 
doubt, regardless of a change in the name of 
either party. This letter agreement super-
sedes and replaces any prior agreement be-
tween the parties in connection with the Ac-
count(s), including but not limited to any 
prior acknowledgment letter agreement, to 
the extent that such prior agreement is in-
consistent with the terms hereof. In the 
event of any conflict between this letter 
agreement and any other agreement between 
the parties in connection with the Ac-
count(s), this letter agreement shall govern 
with respect to matters specific to Section 
4d of the Act and the CFTC’s regulations 
thereunder, as amended. 

This letter agreement shall be governed by 
and construed in accordance with the laws of 
[Insert governing law] without regard to the 
principles of choice of law. 

Please acknowledge that you agree to 
abide by the requirements and conditions set 
forth above by signing and returning to us 
the enclosed copy of this letter agreement, 
and that you further agree to provide a copy 
of this fully executed letter agreement di-
rectly to the CFTC (via electronic means in 
a format and manner determined by the 
CFTC) and to [Name of DSRO], acting in its 
capacity as our DSRO. We hereby authorize 
and direct you to provide such copies with-
out further notice to or consent from us, no 
later than three business days after opening 
the Account(s) or revising this letter agree-
ment, as applicable. 

[Name of Futures Commission Merchant] 
By: 
Print Name: 
Title: 
ACKNOWLEDGED AND AGREED: 
[Name of Bank, Trust Company, Derivatives 

Clearing Organization or Futures Commis-
sion Merchant] 

By: 
Print Name: 
Title: 
Contact Information: [Insert phone number 

and email address] 
DATE: 
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APPENDIX B TO § 1.20—DERIVATIVES 
CLEARING ORGANIZATION ACKNOWL-
EDGMENT LETTER FOR CFTC REGULA-
TION 1.20 CUSTOMER SEGREGATED AC-
COUNT 

[Date] 
[Name and Address of Bank or Trust Com-
pany] 

We refer to the Segregated Account(s) 
which [Name of Derivatives Clearing Organi-
zation] (‘‘we’’ or ‘‘our’’) have opened or will 
open with [Name of Bank or Trust Company] 
(‘‘you’’ or ‘‘your’’) entitled: 
[Name of Derivatives Clearing Organization] 

Futures Customer Omnibus Account, CFTC 
Regulation 1.20 Customer Segregated Ac-
count under Sections 4d(a) and 4d(b) of the 
Commodity Exchange Act [and, if applica-
ble, ‘‘, Abbreviated as [short title reflected 
in the depository’s electronic system]’’] 

Account Number(s): [ ] 
(collectively, the ‘‘Account(s)’’). 

You acknowledge that we have opened or 
will open the above-referenced Account(s) for 
the purpose of depositing, as applicable, 
money, securities and other property (collec-
tively the ‘‘Funds’’) of customers who trade 
commodities, options, swaps, and other prod-
ucts, as required by Commodity Futures 
Trading Commission (‘‘CFTC’’) Regulations, 
including Regulation 1.20, as amended; that 
the Funds held by you, hereafter deposited in 
the Account(s) or accruing to the credit of 
the Account(s), will be separately accounted 
for and segregated on your books from our 
own funds and from any other funds or ac-
counts held by us in accordance with the 
provisions of the Commodity Exchange Act, 
as amended (the ‘‘Act’’), and part 1 of the 
CFTC’s regulations, as amended; and that 
the Funds must otherwise be treated in ac-
cordance with the provisions of Section 4d of 
the Act and CFTC regulations thereunder. 

Furthermore, you acknowledge and agree 
that such Funds may not be used by you or 
by us to secure or guarantee any obligations 
that we might owe to you, and they may not 
be used by us to secure or obtain credit from 
you. You further acknowledge and agree that 
the Funds in the Account(s) shall not be sub-
ject to any right of offset or lien for or on ac-
count of any indebtedness, obligations or li-
abilities we may now or in the future have 
owing to you. This prohibition does not af-
fect your right to recover funds advanced in 
the form of cash transfers, lines of credit, re-
purchase agreements or other similar liquid-
ity arrangements you make in lieu of liqui-
dating non-cash assets held in the Account(s) 
or in lieu of converting cash held in the Ac-
count(s) to cash in a different currency. 

You agree to reply promptly and directly 
to any request for confirmation of account 
balances or provision of any other informa-

tion regarding or related to the Account(s) 
from the director of the Division of Clearing 
and Risk of the CFTC or the director of the 
Division of Swap Dealer and Intermediary 
Oversight of the CFTC, or any successor divi-
sions, or such directors’ designees, and this 
letter constitutes the authorization and di-
rection of the undersigned on our behalf to 
release the requested information without 
further notice to or consent from us. 

The parties agree that all actions on your 
part to respond to the above information re-
quests will be made in accordance with, and 
subject to, such usual and customary author-
ization verification and authentication poli-
cies and procedures as may be employed by 
you to verify the authority of, and authen-
ticate the identity of, the individual making 
any such information request, in order to 
provide for the secure transmission and de-
livery of the requested information to the 
appropriate recipient(s). 

We will not hold you responsible for acting 
pursuant to any information request from 
the director of the Division of Clearing and 
Risk of the CFTC or the director of the Divi-
sion of Swap Dealer and Intermediary Over-
sight of the CFTC, or any successor divi-
sions, or such directors’ designees, upon 
which you have relied after having taken 
measures in accordance with your applicable 
policies and procedures to assure that such 
request was provided to you by an individual 
authorized to make such a request. 

In the event that we become subject to ei-
ther a voluntary or involuntary petition for 
relief under the U.S. Bankruptcy Code, we 
acknowledge that you will have no obliga-
tion to release the Funds held in the Ac-
count(s), except upon instruction of the 
Trustee in Bankruptcy or pursuant to the 
Order of the respective U.S. Bankruptcy 
Court. 

Notwithstanding anything in the foregoing 
to the contrary, nothing contained herein 
shall be construed as limiting your right to 
assert any right of offset or lien on assets 
that are not Funds maintained in the Ac-
count(s), or to impose such charges against 
us or any proprietary account maintained by 
us with you. Further, it is understood that 
amounts represented by checks, drafts or 
other items shall not be considered to be 
part of the Account(s) until finally collected. 
Accordingly, checks, drafts and other items 
credited to the Account(s) and subsequently 
dishonored or otherwise returned to you or 
reversed, for any reason, and any claims re-
lating thereto, including but not limited to 
claims of alteration or forgery, may be 
charged back to the Account(s), and we shall 
be responsible to you as a general endorser of 
all such items whether or not actually so en-
dorsed. 

You may conclusively presume that any 
withdrawal from the Account(s) and the bal-
ances maintained therein are in conformity 
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with the Act and CFTC regulations without 
any further inquiry, provided that, in the or-
dinary course of your business as a deposi-
tory, you have no notice of or actual knowl-
edge of a potential violation by us of any 
provision of the Act or the CFTC regulations 
that relates to the segregation of customer 
funds; and you shall not in any manner not 
expressly agreed to herein be responsible to 
us for ensuring compliance by us with such 
provisions of the Act and CFTC regulations; 
however, the aforementioned presumption 
does not affect any obligation you may oth-
erwise have under the Act or CFTC regula-
tions. 

You may, and are hereby authorized to, 
obey the order, judgment, decree or levy of 
any court of competent jurisdiction or any 
governmental agency with jurisdiction, 
which order, judgment, decree or levy relates 
in whole or in part to the Account(s). In any 
event, you shall not be liable by reason of 
any action or omission to act pursuant to 
any such order, judgment, decree or levy, to 
us or to any other person, firm, association 
or corporation even if thereafter any such 
order, decree, judgment or levy shall be re-
versed, modified, set aside or vacated. 

The terms of this letter agreement shall 
remain binding upon the parties, their suc-
cessors and assigns and, for the avoidance of 
doubt, regardless of a change in the name of 
either party. This letter agreement super-
sedes and replaces any prior agreement be-
tween the parties in connection with the Ac-
count(s), including but not limited to any 
prior acknowledgment letter agreement, to 
the extent that such prior agreement is in-
consistent with the terms hereof. In the 
event of any conflict between this letter 
agreement and any other agreement between 
the parties in connection with the Ac-
count(s), this letter agreement shall govern 
with respect to matters specific to Section 
4d of the Act and the CFTC’s regulations 
thereunder, as amended. 

This letter agreement shall be governed by 
and construed in accordance with the laws of 
[Insert governing law] without regard to the 
principles of choice of law. 

Please acknowledge that you agree to 
abide by the requirements and conditions set 
forth above by signing and returning to us 
the enclosed copy of this letter agreement, 
and that you further agree to provide a copy 
of this fully executed letter agreement di-
rectly to the CFTC (via electronic means in 
a format and manner determined by the 
CFTC). We hereby authorize and direct you 
to provide such copy without further notice 
to or consent from us, no later than three 
business days after opening the Account(s) 
or revising this letter agreement, as applica-
ble. 
[Name of Derivatives Clearing Organization] 
By: 

Print Name: 
Title: 
ACKNOWLEDGED AND AGREED: 
[Name of Bank or Trust Company] 
By: 
Print Name: 
Title: 
Contact Information: [Insert phone number 
and email address] 
DATE: 

[78 FR 68627, Nov. 14, 2013, as amended at 79 
FR 26832, May 12, 2014] 

§ 1.21 Care of money and equities ac-
cruing to futures customers. 

All money received directly or indi-
rectly by, and all money and equities 
accruing to, a futures commission mer-
chant from any derivatives clearing or-
ganization or from any clearing mem-
ber or from any member of a contract 
market incident to or resulting from 
any trade, contract or commodity op-
tion made by or through such futures 
commission merchant on behalf of any 
futures customer shall be considered as 
accruing to such futures customer 
within the meaning of the Act and 
these regulations. Such money and eq-
uities shall be treated and dealt with 
as belonging to such futures customer 
in accordance with the provisions of 
the Act and these regulations. Money 
and equities accruing in connection 
with futures customers’ open trades, 
contracts, or commodity options need 
not be separately credited to individual 
accounts but may be treated and dealt 
with as belonging undivided to all fu-
tures customers having open trades, 
contracts, or commodity option posi-
tions which if closed would result in a 
credit to such futures customers. 

[77 FR 66321, Nov. 2, 2012] 

§ 1.22 Use of futures customer funds 
restricted. 

(a) No futures commission merchant 
shall use, or permit the use of, the fu-
tures customer funds of one futures 
customer to purchase, margin, or settle 
the trades, contracts, or commodity 
options of, or to secure or extend the 
credit of, any person other than such 
futures customer. 

(b) Futures customer funds shall not 
be used to carry trades or positions of 
the same futures customer other than 
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in contracts for the purchase of sale of 
any commodity for future delivery or 
for options thereon traded through the 
facilities of a designated contract mar-
ket. 

(c)(1) The undermargined amount for 
a futures customer’s account is the 
amount, if any, by which: 

(i) The total amount of collateral re-
quired for that futures customer’s posi-
tions in that account, at the time or 
times referred to in paragraph (c)(2) of 
this section, exceeds 

(ii) The value of the futures customer 
funds for that account, as calculated in 
§ 1.20(i)(2). 

(2) Each futures commission mer-
chant must compute, based on the in-
formation available to the futures 
commission merchant as of the close of 
each business day, 

(i) The undermargined amounts, 
based on the clearing initial margin 
that will be required to be maintained 
by that futures commission merchant 
for its futures customers, at each de-
rivatives clearing organization of 
which the futures commission mer-
chant is a member, at the point of the 
daily settlement (as described in § 39.14 
of this chapter) that will complete dur-
ing the following business day for each 
such derivatives clearing organization 
less 

(ii) Any debit balances referred to in 
§ 1.20(i)(4) included in such undermar-
gined amounts. 

(3)(i) Prior to the Residual Interest 
Deadline, such futures commission 
merchant must maintain residual in-
terest in segregated funds that is at 
least equal to the computation set 
forth in paragraph (c)(2) of this section. 
Where a futures commission merchant 
is subject to multiple Residual Interest 
Deadlines, prior to each Residual Inter-
est Deadline, such futures commission 
merchant must maintain residual in-
terest in segregated funds that is at 
least equal to the portion of the com-
putation set forth in paragraph (c)(2) of 
this section attributable to the clear-
ing initial margin required by the de-
rivatives clearing organization making 
such settlement. 

(ii) A futures commission merchant 
may reduce the amount of residual in-
terest required in paragraph (c)(3)(i) of 
this section to account for payments 

received from or on behalf of under-
margined futures customers (less the 
sum of any disbursements made to or 
on behalf of such customers) between 
the close of the previous business day 
and the Residual Interest Deadline. 

(4) For purposes of paragraph (c)(2) of 
this section, a futures commission mer-
chant should include, as clearing ini-
tial margin, customer initial margin 
that the futures commission merchant 
will be required to maintain, for that 
futures commission merchant’s futures 
customers, at another futures commis-
sion merchant. 

(5) Residual Interest Deadline defined. 
(i) Except as provided in paragraph 
(c)(5)(ii) of this section, the Residual 
Interest Deadline shall be the time of 
the settlement referenced in paragraph 
(c)(2)(i) or, as appropriate, (c)(4), of this 
section. 

(ii) Starting on November 14, 2014 and 
during the phase-in period described in 
paragraph (c)(5)(iii) of this section, the 
Residual Interest Deadline shall be 6:00 
p.m. Eastern Time on the date of the 
settlement referenced in paragraph 
(c)(2)(i) or, as appropriate, (c)(4), of this 
section. 

(iii)(A) No later than May 16, 2016, 
the staff of the Commission shall com-
plete and publish for public comment a 
report addressing, to the extent infor-
mation is practically available, the 
practicability (for both futures com-
mission merchants and customers) of 
moving that deadline from 6:00 p.m. 
Eastern Time on the date of the settle-
ment referenced in paragraph (c)(2)(i) 
or, as appropriate, (c)(4), of this section 
to the time of that settlement (or to 
some other time of day), including 
whether and on what schedule it would 
be feasible to do so, and the costs and 
benefits of such potential require-
ments. Staff shall, using the Commis-
sion’s Web site, solicit public comment 
and shall conduct a public roundtable 
regarding specific issues to be covered 
by such report. 

(B) Nine months after publication of 
the report required by paragraph 
(c)(5)(iii)(A) of this section, the Com-
mission may (but shall not be required 
to) do either of the following: 

(1) Terminate the phase-in period 
through rulemaking, in which case the 
phase-in period shall end as of a date 
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established by a final rule published in 
the FEDERAL REGISTER, which date 
shall be no less than one year after the 
date such rule is published; or 

(2) Determine that it is necessary or 
appropriate in the public interest to 
propose through rulemaking a different 
Residual Interest Deadline. In that 
event, the Commission shall establish, 
if necessary, a phase-in schedule in the 
final rule published in the FEDERAL 
REGISTER. 

(C) If the phase-in schedule has not 
been terminated or revised pursuant to 
paragraph (c)(5)(iii)(B) of this section, 
then the Residual Interest Deadline 
shall remain 6:00 p.m. Eastern Time on 
the date of the settlement referenced 
in paragraph (c)(2)(i) or, as appropriate, 
(c)(4) of this section until such time 
that the Commission takes further ac-
tion through rulemaking. 

[78 FR 68631, Nov. 14, 2013, as amended at 80 
FR 15509, Mar. 24, 2015] 

§ 1.23 Interest of futures commission 
merchant in segregated futures cus-
tomer funds; additions and with-
drawals. 

(a)(1) The provision in sections 
4d(a)(2) and 4d(b) of the Act and the 
provision in § 1.20 that prohibit the 
commingling of futures customer funds 
with the funds of a futures commission 
merchant, shall not be construed to 
prevent a futures commission mer-
chant from having a residual financial 
interest in the futures customer funds 
segregated as required by the Act and 
the regulations in this part and set 
apart for the benefit of futures cus-
tomers; nor shall such provisions be 
construed to prevent a futures commis-
sion merchant from adding to such seg-
regated futures customer funds such 
amount or amounts of money, from its 
own funds or unencumbered securities 
from its own inventory, of the type set 
forth in § 1.25 of this part, as it may 
deem necessary to ensure any and all 
futures customers’ accounts from be-
coming undersegregated at any time. 

(2) If a futures commission merchant 
discovers at any time that it is holding 
insufficient funds in segregated ac-
counts to meet its obligations under 
§§ 1.20 and 1.22, the futures commission 
merchant shall immediately deposit 

sufficient funds into segregation to 
bring the account into compliance. 

(b) A futures commission merchant 
may not withdraw funds, except with-
drawals that are made to or for the 
benefit of futures customers, from an 
account or accounts holding futures 
customer funds unless the futures com-
mission merchant has prepared the 
daily segregation calculation required 
by § 1.32 as of the close of business on 
the previous business day. A futures 
commission merchant that has com-
pleted its daily segregation calculation 
may make withdrawals, in addition to 
withdrawals that are made to or for 
the benefit of futures customers, to the 
extent of its actual residual financial 
interest in funds held in segregated fu-
tures accounts, adjusted to reflect mar-
ket activity and other events that may 
have decreased the amount of the 
firm’s residual financial interest since 
the close of business on the previous 
business day, including the withdrawal 
of securities held in segregated safe-
keeping accounts held by a bank, trust 
company, derivatives clearing organi-
zation or other futures commission 
merchant. Such withdrawal(s), how-
ever, shall not result in the funds of one 
futures customer being used to pur-
chase, margin or carry the trades, con-
tracts or commodity options, or extend 
the credit of any other futures cus-
tomer or other person. 

(c) Notwithstanding paragraphs (a) 
and (b) of this section, each futures 
commission merchant shall establish a 
targeted residual interest (i.e., excess 
funds) that is in an amount that, when 
maintained as its residual interest in 
the segregated funds accounts, reason-
ably ensures that the futures commis-
sion merchant shall remain in compli-
ance with the segregated funds require-
ments at all times. Each futures com-
mission merchant shall establish poli-
cies and procedures designed to reason-
ably ensure that the futures commis-
sion merchant maintains the targeted 
residual amounts in segregated funds 
at all times. The futures commission 
merchant shall maintain sufficient 
capital and liquidity, and take such 
other appropriate steps as are nec-
essary, to reasonably ensure that such 
amount of targeted residual interest is 
maintained as the futures commission 
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merchant’s residual interest in the seg-
regated funds accounts at all times. In 
determining the amount of the tar-
geted residual interest, the futures 
commission merchant shall analyze all 
relevant factors affecting the amounts 
in segregated funds from time to time, 
including without limitation various 
factors, as applicable, relating to the 
nature of the futures commission mer-
chant’s business including, but not lim-
ited to, the composition of the futures 
commission merchant’s customer base, 
the general creditworthiness of the 
customer base, the general trading ac-
tivity of the customers, the types of 
markets and products traded by the 
customers, the proprietary trading of 
the futures commission merchant, the 
general volatility and liquidity of the 
markets and products traded by cus-
tomers, the futures commission mer-
chant’s own liquidity and capital 
needs, and the historical trends in cus-
tomer segregated fund balances and 
debit balances in customers’ and under-
margined accounts. The analysis and 
calculation of the targeted amount of 
the future commission merchant’s re-
sidual interest must be described in 
writing with the specificity necessary 
to allow the Commission and the fu-
tures commission merchant’s des-
ignated self-regulatory organization to 
duplicate the analysis and calculation 
and test the assumptions made by the 
futures commission merchant. The ade-
quacy of the targeted residual interest 
and the process for establishing the 
targeted residual interest must be reas-
sessed periodically by the futures com-
mission merchant and revised as nec-
essary. 

(d) Notwithstanding any other para-
graph of this section, a futures com-
mission merchant may not withdraw 
funds, in a single transaction or a se-
ries of transactions, that are not made 
to or for the benefit of futures cus-
tomers from futures accounts if such 
withdrawal(s) would exceed 25 percent 
of the futures commission merchant’s 
residual interest in such accounts as 
reported on the daily segregation cal-
culation required by § 1.32 and com-
puted as of the close of business on the 
previous business day, unless: 

(1) The futures commission mer-
chant’s chief executive officer, chief fi-

nance officer or other senior official 
that is listed as a principal of the fu-
tures commission merchant on its 
Form 7–R and is knowledgeable about 
the futures commission merchant’s fi-
nancial requirements and financial po-
sition pre-approves in writing the with-
drawal, or series of withdrawals; 

(2) The futures commission merchant 
files written notice of the withdrawal 
or series of withdrawals, with the Com-
mission and with its designated self- 
regulatory organization immediately 
after the chief executive officer, chief 
finance officer or other senior official 
as described in paragraph (d)(1) of this 
section pre-approves the withdrawal or 
series of withdrawals. The written no-
tice must: 

(i) Be signed by the chief executive 
officer, chief finance officer or other 
senior official as described in para-
graph (d)(1) of this section that pre-ap-
proved the withdrawal, and give notice 
that the futures commission merchant 
has withdrawn or intends to withdraw 
more than 25 percent of its residual in-
terest in segregated accounts holding 
futures customer funds; 

(ii) Include a description of the rea-
sons for the withdrawal or series of 
withdrawals; 

(iii) List the amount of funds pro-
vided to each recipient and each recipi-
ent’s name; 

(iv) Include the current estimate of 
the amount of the futures commission 
merchant’s residual interest in the fu-
tures accounts after the withdrawal; 

(v) Contain a representation by the 
chief executive officer, chief finance of-
ficer or other senior official as de-
scribed in paragraph (d)(1) of this sec-
tion that pre-approved the withdrawal, 
or series of withdrawals, that, after due 
diligence, to such person’s knowledge 
and reasonable belief, the futures com-
mission merchant remains in compli-
ance with the segregation require-
ments after the withdrawal. The chief 
executive officer, chief finance officer 
or other senior official as described in 
paragraph (d)(1) of this section must 
consider the daily segregation calcula-
tion as of the close of business on the 
previous business day and any other 
factors that may cause a material 
change in the futures commission mer-
chant’s residual interest since the close 
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of business the previous business day, 
including known unsecured futures 
customer debits or deficits, current day 
market activity and any other with-
drawals made from the futures ac-
counts; and 

(vi) Any such written notice filed 
with the Commission must be filed via 
electronic transmission using a form of 
user authentication assigned in accord-
ance with procedures established by or 
approved by the Commission, and oth-
erwise in accordance with instruction 
issued by or approved by the Commis-
sion. Any such electronic submission 
must clearly indicate the registrant on 
whose behalf such filing is made and 
the use of such user authentication in 
submitting such filing will constitute 
and become a substitute for the man-
ual signature of the authorized signer. 
Any written notice filed must be fol-
lowed up with direct communication to 
the Regional office of the Commission 
that has supervisory authority over the 
futures commission merchant whereby 
the Commission acknowledges receipt 
of the notice; and 

(3) After making a withdrawal requir-
ing the approval and notice required in 
paragraphs (d)(1) and (2) of this section, 
and before the completion of its next 
daily segregated funds calculation, no 
futures commission merchant may 
make any further withdrawals from ac-
counts holding futures customer funds, 
except to or for the benefit of futures 
customers, without, for each with-
drawal, obtaining the approval re-
quired under paragraph (d)(1) of this 
section and filing a written notice in 
the manner specified under paragraph 
(d)(2) of this section with the Commis-
sion and its designated self-regulatory 
organization signed by the chief execu-
tive officer, chief finance officer, or 
other senior official. The written no-
tice must: 

(i) List the amount of funds provided 
to each recipient and each recipient’s 
name; 

(ii) Disclose the reason for each with-
drawal; 

(iii) Confirm that the chief executive 
officer, chief finance officer, or other 
senior official (and identify of the per-
son if different from the person who 
signed the notice) pre-approved the 
withdrawal in writing; 

(iv) Disclose the current estimate of 
the futures commission merchant’s re-
maining total residual interest in the 
segregated accounts holding futures 
customer funds after the withdrawal; 
and 

(v) Include a representation that, 
after due diligence, to the best of the 
notice signatory’s knowledge and rea-
sonable belief the futures commission 
merchant remains in compliance with 
the segregation requirements after the 
withdrawal. 

(e) If a futures commission merchant 
withdraws funds from futures accounts 
that are not made to or for the benefit 
of futures customers, and the with-
drawal causes the futures commission 
merchant to not hold sufficient funds 
in the futures accounts to meet its tar-
geted residual interest, as required to 
be computed under § 1.11, the futures 
commission merchant should deposit 
its own funds into the futures accounts 
to restore the account balance to the 
targeted residual interest amount by 
the close of business on the next busi-
ness day, or, if appropriate, revise the 
futures commission merchant’s tar-
geted amount of residual interest pur-
suant to the policies and procedures re-
quired by § 1.11. Notwithstanding the 
foregoing, if a the futures commission 
merchant’s residual interest in cus-
tomer accounts is less than the amount 
required by § 1.22 at any particular 
point in time, the futures commission 
merchant must immediately restore 
the residual interest to exceed the sum 
of such amounts. Any proprietary 
funds deposited in the futures accounts 
must be unencumbered and otherwise 
compliant with § 1.25, as applicable. 

[78 FR 68632, Nov. 14, 2013, as amended at 79 
FR 44126, July 30, 2014] 

§ 1.24 Segregated funds; exclusions 
therefrom. 

Money held in a segregated account 
by a futures commission merchant 
shall not include: (a) Money invested in 
obligations or stocks of any derivatives 
clearing organization or in member-
ships in or obligations of any contract 
market; or 

(b) Money held by any derivatives 
clearing organization which it may use 
for any purpose other than to purchase, 
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margin, guarantee, secure, transfer, ad-
just, or settle the contracts, trades, or 
commodity options of the futures cus-
tomers of such futures commission 
merchant. 

[77 FR 66322, Nov. 2, 2012] 

§ 1.25 Investment of customer funds. 
(a) Permitted investments. (1) Subject 

to the terms and conditions set forth in 
this section, a futures commission mer-
chant or a derivatives clearing organi-
zation may invest customer money in 
the following instruments (permitted 
investments): 

(i) Obligations of the United States 
and obligations fully guaranteed as to 
principal and interest by the United 
States (U.S. government securities); 

(ii) General obligations of any State 
or of any political subdivision thereof 
(municipal securities); 

(iii) Obligations of any United States 
government corporation or enterprise 
sponsored by the United States govern-
ment (U.S. agency obligations); 

(iv) Certificates of deposit issued by a 
bank (certificates of deposit) as defined 
in section 3(a)(6) of the Securities Ex-
change Act of 1934, or a domestic 
branch of a foreign bank that carries 
deposits insured by the Federal Deposit 
Insurance Corporation; 

(v) Commercial paper fully guaran-
teed as to principal and interest by the 
United States under the Temporary Li-
quidity Guarantee Program as admin-
istered by the Federal Deposit Insur-
ance Corporation (commercial paper); 

(vi) Corporate notes or bonds fully 
guaranteed as to principal and interest 
by the United States under the Tem-
porary Liquidity Guarantee Program 
as administered by the Federal Deposit 
Insurance Corporation (corporate notes 
or bonds); and 

(vii) Interests in money market mu-
tual funds. 

(2)(i) In addition, a futures commis-
sion merchant or derivatives clearing 
organization may buy and sell the per-
mitted investments listed in para-
graphs (a)(1)(i) through (vii) of this sec-
tion pursuant to agreements for resale 
or repurchase of the instruments, in 
accordance with the provisions of para-
graph (d) of this section. 

(ii) A futures commission merchant 
or a derivatives clearing organization 

may sell securities deposited by cus-
tomers as margin pursuant to agree-
ments to repurchase subject to the fol-
lowing: 

(A) Securities subject to such repur-
chase agreements must be ‘‘highly liq-
uid’’ as defined in paragraph (b)(1) of 
this section. 

(B) Securities subject to such repur-
chase agreements must not be ‘‘spe-
cifically identifiable property’’ as de-
fined in § 190.01(kk) of this chapter. 

(C) The terms and conditions of such 
an agreement to repurchase must be in 
accordance with the provisions of para-
graph (d) of this section. 

(D) Upon the default by a 
counterparty to a repurchase agree-
ment, the futures commission mer-
chant or derivatives clearing organiza-
tion shall act promptly to ensure that 
the default does not result in any di-
rect or indirect cost or expense to the 
customer. 

(3) Obligations issued by the Federal 
National Mortgage Association or the 
Federal Home Loan Mortgage Associa-
tion are permitted while these entities 
operate under the conservatorship or 
receivership of the Federal Housing Fi-
nance Authority with capital support 
from the United States. 

(b) General terms and conditions. A fu-
tures commission merchant or a de-
rivatives clearing organization is re-
quired to manage the permitted invest-
ments consistent with the objectives of 
preserving principal and maintaining 
liquidity and according to the fol-
lowing specific requirements: 

(1) Liquidity. Investments must be 
‘‘highly liquid’’ such that they have 
the ability to be converted into cash 
within one business day without mate-
rial discount in value. 

(2) Restrictions on instrument features. 
(i) With the exception of money mar-
ket mutual funds, no permitted invest-
ment may contain an embedded deriva-
tive of any kind, except as follows: 

(A) The issuer of an instrument oth-
erwise permitted by this section may 
have an option to call, in whole or in 
part, at par, the principal amount of 
the instrument before its stated matu-
rity date; or 

(B) An instrument that meets the re-
quirements of paragraph (b)(2)(iv) of 
this section may provide for a cap, 
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floor, or collar on the interest paid; 
provided, however, that the terms of 
such instrument obligate the issuer to 
repay the principal amount of the in-
strument at not less than par value 
upon maturity. 

(ii) No instrument may contain inter-
est-only payment features. 

(iii) No instrument may provide pay-
ments linked to a commodity, cur-
rency, reference instrument, index, or 
benchmark except as provided in para-
graph (b)(2)(iv) of this section, and it 
may not otherwise constitute a deriva-
tive instrument. 

(iv)(A) Adjustable rate securities are 
permitted, subject to the following re-
quirements: 

(1) The interest payments on variable 
rate securities must correlate closely 
and on an unleveraged basis to a bench-
mark of either the Federal Funds tar-
get or effective rate, the prime rate, 
the three-month Treasury Bill rate, 
the one-month or three-month LIBOR 
rate, or the interest rate of any fixed 
rate instrument that is a permitted in-
vestment listed in paragraph (a)(1) of 
this section; 

(2) The interest payment, in any pe-
riod, on floating rate securities must 
be determined solely by reference, on 
an unleveraged basis, to a benchmark 
of either the Federal Funds target or 
effective rate, the prime rate, the 
three-month Treasury Bill rate, the 
one-month or three-month LIBOR rate, 
or the interest rate of any fixed rate 
instrument that is a permitted invest-
ment listed in paragraph (a)(1) of this 
section; 

(3) Benchmark rates must be ex-
pressed in the same currency as the ad-
justable rate securities that reference 
them; and 

(4) No interest payment on an adjust-
able rate security, in any period, can 
be a negative amount. 

(B) For purposes of this paragraph, 
the following definitions shall apply: 

(1) The term adjustable rate security 
means, a floating rate security, a vari-
able rate security, or both. 

(2) The term floating rate security 
means a security, the terms of which 
provide for the adjustment of its inter-
est rate whenever a specified interest 
rate changes and that, at any time 
until the final maturity of the instru-

ment or the period remaining until the 
principal amount can be recovered 
through demand, can reasonably be ex-
pected to have market value that ap-
proximates its amortized cost. 

(3) The term variable rate security 
means a security, the terms of which 
provide for the adjustment of its inter-
est rate on set dates (such as the last 
day of a month or calendar quarter) 
and that, upon each adjustment until 
the final maturity of the instrument or 
the period remaining until the prin-
cipal amount can be recovered through 
demand, can reasonably be expected to 
have a market value that approximates 
its amortized cost. 

(v) Certificates of deposit must be re-
deemable at the issuing bank within 
one business day, with any penalty for 
early withdrawal limited to any ac-
crued interest earned according to its 
written terms. 

(vi) Commercial paper and corporate 
notes or bonds must meet the following 
criteria: 

(A) The size of the issuance must be 
greater than $1 billion; 

(B) The instrument must be denomi-
nated in U.S. dollars; and 

(C) The instrument must be fully 
guaranteed as to principal and interest 
by the United States for its entire 
term. 

(3) Concentration—(i) Asset-based con-
centration limits for direct investments. 
(A) Investments in U.S. government se-
curities shall not be subject to a con-
centration limit. 

(B) Investments in U.S. agency obli-
gations may not exceed 50 percent of 
the total assets held in segregation by 
the futures commission merchant or 
derivatives clearing organization. 

(C) Investments in each of commer-
cial paper, corporate notes or bonds 
and certificates of deposit may not ex-
ceed 25 percent of the total assets held 
in segregation by the futures commis-
sion merchant or derivatives clearing 
organization. 

(D) Investments in municipal securi-
ties may not exceed 10 percent of the 
total assets held in segregation by the 
futures commission merchant or de-
rivatives clearing organization. 

(E) Subject to paragraph (b)(3)(i)(G) 
of this section, investments in money 
market mutual funds comprising only 
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U.S. government securities shall not be 
subject to a concentration limit. 

(F) Subject to paragraph (b)(3)(i)(G) 
of this section, investments in money 
market mutual funds, other than those 
described in paragraph (b)(3)(i)(E) of 
this section, may not exceed 50 percent 
of the total assets held in segregation 
by the futures commission merchant or 
derivatives clearing organization. 

(G) Investments in money market 
mutual funds comprising less than $1 
billion in assets and/or which have a 
management company comprising less 
than $25 billion in assets, may not ex-
ceed 10 percent of the total assets held 
in segregation by the futures commis-
sion merchant or derivatives clearing 
organization. 

(ii) Issuer-based concentration limits for 
direct investments. (A) Securities of any 
single issuer of U.S. agency obligations 
held by a futures commission merchant 
or derivatives clearing organization 
may not exceed 25 percent of total as-
sets held in segregation by the futures 
commission merchant or derivatives 
clearing organization. 

(B) Securities of any single issuer of 
municipal securities, certificates of de-
posit, commercial paper, or corporate 
notes or bonds held by a futures com-
mission merchant or derivatives clear-
ing organization may not exceed 5 per-
cent of total assets held in segregation 
by the futures commission merchant or 
derivatives clearing organization. 

(C) Interests in any single family of 
money market mutual funds described 
in paragraph (b)(3)(i)(F) of this section 
may not exceed 25 percent of total as-
sets held in segregation by the futures 
commission merchant or derivatives 
clearing organization. 

(D) Interests in any individual money 
market mutual fund described in para-
graph (b)(3)(i)(F) of this section may 
not exceed 10 percent of total assets 
held in segregation by the futures com-
mission merchant or derivatives clear-
ing organization. 

(E) For purposes of determining com-
pliance with the issuer-based con-
centration limits set forth in this sec-
tion, securities issued by entities that 
are affiliated, as defined in paragraph 
(b)(5) of this section, shall be aggre-
gated and deemed the securities of a 
single issuer. An interest in a per-

mitted money market mutual fund is 
not deemed to be a security issued by 
its sponsoring entity. 

(iii) Concentration limits for agreements 
to repurchase—(A) Repurchase agree-
ments. For purposes of determining 
compliance with the asset-based and 
issuer-based concentration limits set 
forth in this section, securities sold by 
a futures commission merchant or de-
rivatives clearing organization subject 
to agreements to repurchase shall be 
combined with securities held by the 
futures commission merchant or de-
rivatives clearing organization as di-
rect investments. 

(B) Reverse repurchase agreements. For 
purposes of determining compliance 
with the asset-based and issuer-based 
concentration limits set forth in this 
section, securities purchased by a fu-
tures commission merchant or deriva-
tives clearing organization subject to 
agreements to resell shall be combined 
with securities held by the futures 
commission merchant or derivatives 
clearing organization as direct invest-
ments. 

(iv) Treatment of customer-owned secu-
rities. For purposes of determining com-
pliance with the asset-based and issuer- 
based concentration limits set forth in 
this section, securities owned by the 
customers of a futures commission 
merchant and posted as margin collat-
eral are not included in total assets 
held in segregation by the futures com-
mission merchant, and securities post-
ed by a futures commission merchant 
with a derivatives clearing organiza-
tion are not included in total assets 
held in segregation by the derivatives 
clearing organization. 

(v) Counterparty concentration limits. 
Securities purchased by a futures com-
mission merchant or derivatives clear-
ing organization from a single 
counterparty, or from one or more 
counterparties under common owner-
ship or control, subject to an agree-
ment to resell the securities to the 
counterparty or counterparties, shall 
not exceed 25 percent of total assets 
held in segregation or under § 30.7 of 
this chapter by the futures commission 
merchant or derivatives clearing orga-
nization. 

(4) Time-to-maturity. (i) Except for in-
vestments in money market mutual 
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funds, the dollar-weighted average of 
the time-to-maturity of the portfolio, 
as that average is computed pursuant 
to § 270.2a–7 of this title, may not ex-
ceed 24 months. 

(ii) For purposes of determining the 
time-to-maturity of the portfolio, an 
instrument that is set forth in para-
graphs (a)(1)(i) through (vii) of this sec-
tion may be treated as having a one- 
day time-to-maturity if the following 
terms and conditions are satisfied: 

(A) The instrument is deposited sole-
ly on an overnight basis with a deriva-
tives clearing organization pursuant to 
the terms and conditions of a collateral 
management program that has become 
effective in accordance with § 39.4 of 
this chapter; 

(B) The instrument is one that the 
futures commission merchant owns or 
has an unqualified right to pledge, is 
not subject to any lien, and is depos-
ited by the futures commission mer-
chant into a segregated account at a 
derivatives clearing organization; 

(C) The derivatives clearing organiza-
tion prices the instrument each day 
based on the current mark-to-market 
value; and 

(D) The derivatives clearing organi-
zation reduces the assigned value of 
the instrument each day by a haircut 
of at least 2 percent. 

(5) Investments in instruments issued by 
affiliates. (i) A futures commission mer-
chant shall not invest customer funds 
in obligations of an entity affiliated 
with the futures commission merchant, 
and a derivatives clearing organization 
shall not invest customer funds in obli-
gations of an entity affiliated with the 
derivatives clearing organization. An 
affiliate includes parent companies, in-
cluding all entities through the ulti-
mate holding company, subsidiaries to 
the lowest level, and companies under 
common ownership of such parent com-
pany or affiliates. 

(ii) A futures commission merchant 
or derivatives clearing organization 
may invest customer funds in a fund 
affiliated with that futures commission 
merchant or derivatives clearing orga-
nization. 

(c) Money market mutual funds. The 
following provisions will apply to the 
investment of customer funds in money 
market mutual funds (the fund). 

(1) The fund must be an investment 
company that is registered under the 
Investment Company Act of 1940 with 
the Securities and Exchange Commis-
sion and that holds itself out to inves-
tors as a money market fund, in ac-
cordance with § 270.2a–7 of this title. 

(2) The fund must be sponsored by a 
federally-regulated financial institu-
tion, a bank as defined in section 
3(a)(6) of the Securities Exchange Act 
of 1934, an investment adviser reg-
istered under the Investment Advisers 
Act of 1940, or a domestic branch of a 
foreign bank insured by the Federal 
Deposit Insurance Corporation. 

(3) A futures commission merchant 
or derivatives clearing organization 
shall maintain the confirmation relat-
ing to the purchase in its records in ac-
cordance with § 1.31 and note the own-
ership of fund shares (by book-entry or 
otherwise) in a custody account of the 
futures commission merchant or de-
rivatives clearing organization in ac-
cordance with § 1.26. The futures com-
mission merchant or the derivatives 
clearing organization shall obtain the 
acknowledgment letter required by 
§ 1.26 from an entity that has substan-
tial control over the fund shares pur-
chased with customer funds and has 
the knowledge and authority to facili-
tate redemption and payment or trans-
fer of the customer funds. Such entity 
may include the fund sponsor or depos-
itory acting as custodian for fund 
shares. 

(4) The net asset value of the fund 
must be computed by 9 a.m. of the 
business day following each business 
day and made available to the futures 
commission merchant or derivatives 
clearing organization by that time. 

(5)(i) General requirement for re-
demption of interests. A fund shall be 
legally obligated to redeem an interest 
and to make payment in satisfaction 
thereof by the business day following a 
redemption request, and the futures 
commission merchant or derivatives 
clearing organization shall retain doc-
umentation demonstrating compliance 
with this requirement. 

(ii) Exception. A fund may provide 
for the postponement of redemption 
and payment due to any of the fol-
lowing circumstances: 
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(A) For any period during which 
there is a non-routine closure of the 
Fedwire or applicable Federal Reserve 
Banks; 

(B) For any period: 
(1) During which the New York Stock 

Exchange is closed other than cus-
tomary week-end and holiday closings; 
or 

(2) During which trading on the New 
York Stock Exchange is restricted; 

(C) For any period during which an 
emergency exists as a result of which: 

(1) Disposal by the company of secu-
rities owned by it is not reasonably 
practicable; or 

(2) It is not reasonably practicable 
for such company fairly to determine 
the value of its net assets; 

(D) For any period as the Securities 
and Exchange Commission may by 
order permit for the protection of secu-
rity holders of the company; 

(E) For any period during which the 
Securities and Exchange Commission 
has, by rule or regulation, deemed 
that: 

(1) Trading shall be restricted; or 
(2) An emergency exists; or 
(F) For any period during which each 

of the conditions of § 270.22e–3(a)(1) 
through (3) of this title are met. 

(6) The agreement pursuant to which 
the futures commission merchant or 
derivatives clearing organization has 
acquired and is holding its interest in a 
fund must contain no provision that 
would prevent the pledging or transfer-
ring of shares. 

(7) The appendix to this section sets 
forth language that will satisfy the re-
quirements of paragraph (c)(5) of this 
section. 

(d) Repurchase and reverse repurchase 
agreements. A futures commission mer-
chant or derivatives clearing organiza-
tion may buy and sell the permitted in-
vestments listed in paragraphs (a)(1)(i) 
through (vii) of this section pursuant 
to agreements for resale or repurchase 
of the securities (agreements to repur-
chase or resell), provided the agree-
ments to repurchase or resell conform 
to the following requirements: 

(1) The securities are specifically 
identified by coupon rate, par amount, 
market value, maturity date, and 
CUSIP or ISIN number. 

(2) Permitted counterparties are lim-
ited to a bank as defined in section 
3(a)(6) of the Securities Exchange Act 
of 1934, a domestic branch of a foreign 
bank insured by the Federal Deposit 
Insurance Corporation, a securities 
broker or dealer, or a government secu-
rities broker or government securities 
dealer registered with the Securities 
and Exchange Commission or which 
has filed notice pursuant to section 
15C(a) of the Government Securities 
Act of 1986. 

(3) A futures commission merchant 
or derivatives clearing organization 
shall not enter into an agreement to 
repurchase or resell with a 
counterparty that is an affiliate of the 
futures commission merchant or de-
rivatives clearing organization, respec-
tively. An affiliate includes parent 
companies, including all entities 
through the ultimate holding company, 
subsidiaries to the lowest level, and 
companies under common ownership of 
such parent company or affiliates. 

(4) The transaction is executed in 
compliance with the concentration 
limit requirements applicable to the 
securities transferred to the customer 
segregated custodial account in con-
nection with the agreements to repur-
chase referred to in paragraphs 
(b)(3)(iii)(A) and (B) of this section. 

(5) The transaction is made pursuant 
to a written agreement signed by the 
parties to the agreement, which is con-
sistent with the conditions set forth in 
paragraphs (d)(1) through (13) of this 
section and which states that the par-
ties thereto intend the transaction to 
be treated as a purchase and sale of se-
curities. 

(6) The term of the agreement is no 
more than one business day, or reversal 
of the transaction is possible on de-
mand. 

(7) Securities transferred to the fu-
tures commission merchant or deriva-
tives clearing organization under the 
agreement are held in a safekeeping ac-
count with a bank as referred to in 
paragraph (d)(2) of this section, a Fed-
eral Reserve Bank, a derivatives clear-
ing organization, or the Depository 
Trust Company in an account that 
complies with the requirements of 
§ 1.26. 
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(8) The futures commission merchant 
or the derivatives clearing organiza-
tion may not use securities received 
under the agreement in another similar 
transaction and may not otherwise hy-
pothecate or pledge such securities, ex-
cept securities may be pledged on be-
half of customers at another futures 
commission merchant or derivatives 
clearing organization. Substitution of 
securities is allowed, provided, however, 
that: 

(i) The qualifying securities being 
substituted and original securities are 
specifically identified by date of substi-
tution, market values substituted, cou-
pon rates, par amounts, maturity dates 
and CUSIP or ISIN numbers; 

(ii) Substitution is made on a ‘‘deliv-
ery versus delivery’’ basis; and 

(iii) The market value of the sub-
stituted securities is at least equal to 
that of the original securities. 

(9) The transfer of securities to the 
customer segregated custodial account 
is made on a delivery versus payment 
basis in immediately available funds. 
The transfer of funds to the customer 
segregated cash account is made on a 
payment versus delivery basis. The 
transfer is not recognized as accom-
plished until the funds and/or securi-
ties are actually received by the custo-
dian of the futures commission mer-
chant’s or derivatives clearing organi-
zation’s customer funds or securities 
purchased on behalf of customers. The 
transfer or credit of securities covered 
by the agreement to the futures com-
mission merchant’s or derivatives 
clearing organization’s customer seg-
regated custodial account is made si-
multaneously with the disbursement of 
funds from the futures commission 
merchant’s or derivatives clearing or-
ganization’s customer segregated cash 
account at the custodian bank. On the 
sale or resale of securities, the futures 
commission merchant’s or derivatives 
clearing organization’s customer seg-
regated cash account at the custodian 
bank must receive same-day funds 
credited to such segregated account si-
multaneously with the delivery or 
transfer of securities from the cus-
tomer segregated custodial account. 

(10) A written confirmation to the fu-
tures commission merchant or deriva-
tives clearing organization specifying 

the terms of the agreement and a safe-
keeping receipt are issued immediately 
upon entering into the transaction and 
a confirmation to the futures commis-
sion merchant or derivatives clearing 
organization is issued once the trans-
action is reversed. 

(11) The transactions effecting the 
agreement are recorded in the record 
required to be maintained under § 1.27 
of investments of customer funds, and 
the securities subject to such trans-
actions are specifically identified in 
such record as described in paragraph 
(d)(1) of this section and further identi-
fied in such record as being subject to 
repurchase and reverse repurchase 
agreements. 

(12) An actual transfer of securities 
to the customer segregated custodial 
account by book entry is made con-
sistent with Federal or State commer-
cial law, as applicable. At all times, se-
curities received subject to an agree-
ment are reflected as ‘‘customer prop-
erty.’’ 

(13) The agreement makes clear that, 
in the event of the bankruptcy of the 
futures commission merchant or de-
rivatives clearing organization, any se-
curities purchased with customer funds 
that are subject to an agreement may 
be immediately transferred. The agree-
ment also makes clear that, in the 
event of a futures commission mer-
chant or derivatives clearing organiza-
tion bankruptcy, the counterparty has 
no right to compel liquidation of secu-
rities subject to an agreement or to 
make a priority claim for the dif-
ference between current market value 
of the securities and the price agreed 
upon for resale of the securities to the 
counterparty, if the former exceeds the 
latter. 

(e) Deposit of firm-owned securities into 
segregation. A futures commission mer-
chant may deposit unencumbered secu-
rities of the type specified in this sec-
tion, which it owns for its own account, 
into a customer account. A futures 
commission merchant must include 
such securities, transfers of securities, 
and disposition of proceeds from the 
sale or maturity of such securities in 
the record of investments required to 
be maintained by § 1.27. All such securi-
ties may be segregated in safekeeping 
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only with a bank, trust company, de-
rivatives clearing organization, or 
other registered futures commission 
merchant in accordance with the provi-
sions of § 1.20 part. For purposes of this 
section and §§ 1.27, 1.28, 1.29, and 1.32, 
securities of the type specified by this 
section that are owned by the futures 
commission merchant and deposited 
into a customer account shall be con-
sidered customer funds until such in-
vestments are withdrawn from segrega-
tion in accordance with the provisions 
of § 1.23. Investments permitted by § 1.25 
that are owned by the futures commis-
sion merchant and deposited into a fu-
tures customer account pursuant to 
§ 1.26 shall be considered futures cus-
tomer funds until such investments are 
withdrawn from segregation in accord-
ance with § 1.23. Investments permitted 
by § 1.25 that are owned by the futures 
commission merchant and deposited 
into a Cleared Swaps Customer Ac-
count, as defined in § 22.1 of this chap-
ter, shall be considered Cleared Swaps 
Customer Collateral, as defined in § 22.1 
of this chapter, until such investments 
are withdrawn from segregation in ac-
cordance with § 22.17 of this chapter. 

APPENDIX TO § 1.25—MONEY MARKET MUTUAL 
FUND PROSPECTUS PROVISIONS ACCEPTABLE 
FOR COMPLIANCE WITH SECTION 1.25(c)(5) 

Upon receipt of a proper redemption re-
quest submitted in a timely manner and oth-
erwise in accordance with the redemption 
procedures set forth in this prospectus, the 
[Name of Fund] will redeem the requested 
shares and make a payment to you in satis-
faction thereof no later than the business 
day following the redemption request. The 
[Name of Fund] may postpone and/or suspend 
redemption and payment beyond one busi-
ness day only as follows: 

a. For any period during which there is a 
non-routine closure of the Fedwire or appli-
cable Federal Reserve Banks; 

b. For any period (1) during which the New 
York Stock Exchange is closed other than 
customary week-end and holiday closings or 
(2) during which trading on the New York 
Stock Exchange is restricted; 

c. For any period during which an emer-
gency exists as a result of which (1) disposal 
of securities owned by the [Name of Fund] is 
not reasonably practicable or (2) it is not 
reasonably practicable for the [Name of 
Fund] to fairly determine the net asset value 
of shares of the [Name of Fund]; 

d. For any period during which the Securi-
ties and Exchange Commission has, by rule 

or regulation, deemed that (1) trading shall 
be restricted or (2) an emergency exists; 

e. For any period that the Securities and 
Exchange Commission, may by order permit 
for your protection; or 

f. For any period during which the [Name 
of Fund,] as part of a necessary liquidation 
of the fund, has properly postponed and/or 
suspended redemption of shares and payment 
in accordance with federal securities laws. 

[76 FR 78798, Dec. 19, 2011, as amended at 77 
FR 66322, Nov. 2, 2012; 78 FR 68633, Nov. 14, 
2013] 

§ 1.26 Deposit of instruments pur-
chased with futures customer 
funds. 

(a) Each futures commission mer-
chant who invests futures customer 
funds in instruments described in § 1.25, 
except for investments in money mar-
ket mutual funds, shall separately ac-
count for such instruments as futures 
customer funds and segregate such in-
struments as funds belonging to such 
futures customers in accordance with 
the requirements of § 1.20. Each deriva-
tives clearing organization which in-
vests money belonging or accruing to 
futures customers of its clearing mem-
bers in instruments described in § 1.25, 
except for investments in money mar-
ket mutual funds, shall separately ac-
count for such instruments as cus-
tomer funds and segregate such instru-
ments as customer funds belonging to 
such futures customers in accordance 
with § 1.20. 

(b) Each futures commission mer-
chant or derivatives clearing organiza-
tion which invests futures customer 
funds in money market mutual funds, 
as permitted by § 1.25, shall separately 
account for such funds and segregate 
such funds as belonging to such futures 
customers. Such funds shall be depos-
ited under an account name that clear-
ly shows that they belong to futures 
customers and are segregated as re-
quired by sections 4d(a) and 4d(b) of the 
Act and by this part. Each futures 
commission merchant or derivatives 
clearing organization, upon opening 
such an account, shall obtain and 
maintain readily accessible in its files 
in accordance with § 1.31, for as long as 
the account remains open, and there-
after for the period provided in § 1.31, a 
written acknowledgment and shall file 
such acknowledgment in accordance 
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with the requirements of § 1.20. In the 
event such funds are held directly with 
the money market mutual fund or its 
affiliate, the written acknowledgment 
shall be in the form as set out in ap-
pendix A or B to this section. In the 
event such funds are held with a depos-
itory, the written acknowledgment 
shall be in the form as set out in ap-
pendix A or B to § 1.20. In either case, 
the written acknowledgment shall be 
obtained, provided to the Commission 
and designated self-regulatory organi-
zations, and retained as required under 
§ 1.20. 

APPENDIX A TO § 1.26—FUTURES COMMISSION 
MERCHANT ACKNOWLEDGMENT LETTER FOR 
CFTC REGULATION 1.26 CUSTOMER SEG-
REGATED MONEY MARKET MUTUAL FUND AC-
COUNT 

[Date] 
[Name and Address of Money Market Mutual 

Fund] 
We propose to invest funds held by [Name 

of Futures Commission Merchant] (‘‘we’’ or 
‘‘our’’) on behalf of our customers in shares 
of [Name of Money Market Mutual Fund] 
(‘‘you’’ or ‘‘your’’) under account(s) entitled 
(or shares issued to): 
[Name of Futures Commission Merchant] [if 

applicable, add ‘‘FCM Customer Omnibus 
Account’’] CFTC Regulation 1.26 Customer 
Segregated Money Market Mutual Fund 
Account under Sections 4d(a) and 4d(b) of 
the Commodity Exchange Act [and, if ap-
plicable, ‘‘, Abbreviated as [short title re-
flected in the depository’s electronic sys-
tem]’’] 

Account Number(s): [ ] 
(collectively, the ‘‘Account(s)’’). 

You acknowledge that we are holding these 
funds, including any shares issued and 
amounts accruing in connection therewith 
(collectively, the ‘‘Shares’’), for the benefit 
of customers who trade commodities, op-
tions, swaps and other products (‘‘Com-
modity Customers’’), as required by Com-
modity Futures Trading Commission 
(‘‘CFTC’’) Regulation 1.26, as amended; that 
the Shares held by you, hereafter deposited 
in the Account(s) or accruing to the credit of 
the Account(s), will be separately accounted 
for and segregated on your books from our 
own funds and from any other funds or ac-
counts held by us in accordance with the 
provisions of the Commodity Exchange Act, 
as amended (the ‘‘Act’’), and part 1 of the 
CFTC’s regulations, as amended; and that 
the Shares must otherwise be treated in ac-
cordance with the provisions of Section 4d of 
the Act and CFTC regulations thereunder. 

Furthermore, you acknowledge and agree 
that such Shares may not be used by you or 

by us to secure or guarantee any obligations 
that we might owe to you, and they may not 
be used by us to secure or obtain credit from 
you. You further acknowledge and agree that 
the Shares in the Account(s) shall not be 
subject to any right of offset or lien for or on 
account of any indebtedness, obligations or 
liabilities we may now or in the future have 
owing to you. 

In addition, you agree that the Account(s) 
may be examined at any reasonable time by 
the director of the Division of Swap Dealer 
and Intermediary Oversight of the CFTC or 
the director of the Division of Clearing and 
Risk of the CFTC, or any successor divisions, 
or such directors’ designees, or an appro-
priate officer, agent or employee of our des-
ignated self-regulatory organization 
(‘‘DSRO’’), [Name of DSRO], and this letter 
constitutes the authorization and direction 
of the undersigned on our behalf to permit 
any such examination to take place without 
further notice to or consent from us. 

You agree to reply promptly and directly 
to any request for confirmation of account 
balances or provision of any other account 
information regarding or related to the Ac-
count(s) from the director of the Division of 
Swap Dealer and Intermediary Oversight of 
the CFTC or the director of the Division of 
Clearing and Risk of the CFTC, or any suc-
cessor divisions, or such directors’ designees, 
or an appropriate officer, agent, or employee 
of [Name of DSRO], acting in its capacity as 
our DSRO, and this letter constitutes the au-
thorization and direction of the undersigned 
on our behalf to release the requested infor-
mation without further notice to or consent 
from us. 

You further acknowledge and agree that, 
pursuant to the authorization granted by us 
to you previously or herein, you have pro-
vided, or will provide following the opening 
of the Account(s), the director of the Divi-
sion of Swap Dealer and Intermediary Over-
sight of the CFTC, or any successor division, 
or such director’s designees, with techno-
logical connectivity, which may include pro-
vision of hardware, software, and related 
technology and protocol support, to facili-
tate direct, read-only electronic access to 
transaction and account balance information 
for the Account(s). This letter constitutes 
the authorization and direction of the under-
signed on our behalf for you to establish this 
connectivity and access if not previously es-
tablished, without further notice to or con-
sent from us. 

The parties agree that all actions on your 
part to respond to the above information and 
access requests will be made in accordance 
with, and subject to, such usual and cus-
tomary authorization verification and au-
thentication policies and procedures as may 
be employed by you to verify the authority 
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of, and authenticate the identity of, the indi-
vidual making any such information or ac-
cess request, in order to provide for the se-
cure transmission and delivery of the re-
quested information or access to the appro-
priate recipient(s). 

We will not hold you responsible for acting 
pursuant to any information or access re-
quest from the director of the Division of 
Swap Dealer and Intermediary Oversight of 
the CFTC or the director of the Division of 
Clearing and Risk of the CFTC, or any suc-
cessor divisions, or such directors’ designees, 
or an appropriate officer, agent, or employee 
of [Name of DSRO], acting in its capacity as 
our DSRO, upon which you have relied after 
having taken measures in accordance with 
your applicable policies and procedures to 
assure that such request was provided to you 
by an individual authorized to make such a 
request. 

In the event we become subject to either a 
voluntary or involuntary petition for relief 
under the U.S. Bankruptcy Code, we ac-
knowledge that you will have no obligation 
to release the Shares held in the Account(s), 
except upon instruction of the Trustee in 
Bankruptcy or pursuant to the Order of the 
respective U.S. Bankruptcy Court. 

Notwithstanding anything in the foregoing 
to the contrary, nothing contained herein 
shall be construed as limiting your right to 
assert any right of offset or lien on assets 
that are not Shares maintained in the Ac-
count(s), or to impose such charges against 
us or any proprietary account maintained by 
us with you. Further, it is understood that 
amounts represented by checks, drafts or 
other items shall not be considered to be 
part of the Account(s) until finally collected. 
Accordingly, checks, drafts and other items 
credited to the Account(s) and subsequently 
dishonored or otherwise returned to you or 
reversed, for any reason and any claims re-
lating thereto, including but not limited to 
claims of alteration or forgery, may be 
charged back to the Account(s), and we shall 
be responsible to you as a general endorser of 
all such items whether or not actually so en-
dorsed. 

You may conclusively presume that any 
withdrawal from the Account(s) and the bal-
ances maintained therein are in conformity 
with the Act and CFTC regulations without 
any further inquiry, provided that, in the or-
dinary course of your business as a deposi-
tory, you have no notice of or actual knowl-
edge of a potential violation by us of any 
provision of the Act or the CFTC regulations 
that relates to the segregation of customer 
funds; and you shall not in any manner not 
expressly agreed to herein be responsible to 
us for ensuring compliance by us with such 
provisions of the Act and CFTC regulations; 
however, the aforementioned presumption 
does not affect any obligation you may oth-

erwise have under the Act or CFTC regula-
tions. 

You may, and are hereby authorized to, 
obey the order, judgment, decree or levy of 
any court of competent jurisdiction or any 
governmental agency with jurisdiction, 
which order, judgment, decree or levy relates 
in whole or in part to the Account(s). In any 
event, you shall not be liable by reason of 
any action or omission to act pursuant to 
such order, judgment, decree or levy, to us or 
to any other person, firm, association or cor-
poration even if thereafter any such order, 
decree, judgment or levy shall be reversed, 
modified, set aside or vacated. 

We are permitted to invest customers’ 
funds in money market mutual funds pursu-
ant to CFTC Regulation 1.25. That rule sets 
forth the following conditions, among oth-
ers, with respect to any investment in a 
money market mutual fund: 

(1) The net asset value of the fund must be 
computed by 9:00 a.m. of the business day 
following each business day and be made 
available to us by that time; 

(2) The fund must be legally obligated to 
redeem an interest in the fund and make 
payment in satisfaction thereof by the close 
of the business day following the day on 
which we make a redemption request except 
as otherwise specified in CFTC Regulation 
1.25(c)(5)(ii); and, 

(3) The agreement under which we invest 
customers’ funds must not contain any pro-
vision that would prevent us from pledging 
or transferring fund shares. 

The terms of this letter agreement shall 
remain binding upon the parties, their suc-
cessors and assigns, and for the avoidance of 
doubt, regardless of a change in the name of 
either party. This letter agreement super-
sedes and replaces any prior agreement be-
tween the parties in connection with the Ac-
count(s), including but not limited to any 
prior acknowledgment letter agreement, to 
the extent that such prior agreement is in-
consistent with the terms hereof. In the 
event of any conflict between this letter 
agreement and any other agreement between 
the parties in connection with the Ac-
count(s), this letter agreement shall govern 
with respect to matters specific to Section 
4d of the Act and the CFTC’s regulations 
thereunder, as amended. 

This letter agreement shall be governed by 
and construed in accordance with the laws of 
[Insert governing law] without regard to the 
principles of choice of law. 

Please acknowledge that you agree to 
abide by the requirements and conditions set 
forth above by signing and returning to us 
the enclosed copy of this letter agreement, 
and that you further agree to provide a copy 
of this fully executed letter agreement di-
rectly to the CFTC (via electronic means in 
a format and manner determined by the 
CFTC) and to [Name of DSRO], acting in its 
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capacity as our DSRO, in accordance with 
CFTC Regulation 1.20. We hereby authorize 
and direct you to provide such copies with-
out further notice to or consent from us, no 
later than three business days after opening 
the Account(s) or revising this letter agree-
ment, as applicable. 

[Name of Futures Commission Merchant] 
By: 
Print Name: 
Title: 
ACKNOWLEDGED AND AGREED: 
[Name of Money Market Mutual Fund] 
By: 
Print Name: 
Title: 
Contact Information: [Insert phone number 

and email address] 
Date: 

APPENDIX B TO § 1.26—DERIVATIVES CLEARING 
ORGANIZATION ACKNOWLEDGMENT LETTER 
FOR CFTC REGULATION 1.26 CUSTOMER SEG-
REGATED MONEY MARKET MUTUAL FUND AC-
COUNT 

[Date] 

[Name and Address of Money Market Mutual 
Fund] 

We propose to invest funds held by [Name 
of Derivatives Clearing Organization] (‘‘we’’ 
or ‘‘our’’) on behalf of customers in shares of 
[Name of Money Market Mutual Fund] 
(‘‘you’’ or ‘‘your’’) under account(s) entitled 
(or shares issued to): 

[Name of Derivatives Clearing Organization] 
Futures Customer Omnibus Account, CFTC 
Regulation 1.26 Customer Segregated 
Money Market Mutual Fund Account 
under Sections 4d(a) and 4d(b) of the Com-
modity Exchange Act [and, if applicable, ‘‘, 
Abbreviated as [short title reflected in the 
depository’s electronic system]’’] 

Account Number(s): [ ] 

(collectively, the ‘‘Account(s)’’). 

You acknowledge that we are holding these 
funds, including any shares issued and 
amounts accruing in connection therewith 
(collectively, the ‘‘Shares’’), for the benefit 
of customers who trade commodities, op-
tions, swaps and other products, as required 
by Commodity Futures Trading Commission 
(‘‘CFTC’’) Regulation 1.26, as amended; that 
the Shares held by you, hereafter deposited 
in the Account(s) or accruing to the credit of 
the Account(s), will be separately accounted 
for and segregated on your books from our 
own funds and from any other funds or ac-
counts held by us in accordance with the 
provisions of the Commodity Exchange Act, 
as amended (the ‘‘Act’’), and part 1 of the 
CFTC’s regulations, as amended; and that 
the Shares must otherwise be treated in ac-
cordance with the provisions of Section 4d of 
the Act and CFTC regulations thereunder. 

Furthermore, you acknowledge and agree 
that such Shares may not be used by you or 
by us to secure or guarantee any obligations 
that we might owe to you, and they may not 
be used by us to secure or obtain credit from 
you. You further acknowledge and agree that 
the Shares in the Account(s) shall not be 
subject to any right of offset or lien for or on 
account of any indebtedness, obligations or 
liabilities we may now or in the future have 
owing to you. 

You agree to reply promptly and directly 
to any request for confirmation of account 
balances or provision of any other informa-
tion regarding or related to the Account(s) 
from the director of the Division of Clearing 
and Risk of the CFTC or the director of the 
Division of Swap Dealer and Intermediary 
Oversight of the CFTC, or any successor divi-
sions, or such directors’ designees, and this 
letter constitutes the authorization and di-
rection of the undersigned on our behalf to 
release the requested information without 
further notice to or consent from us. 

The parties agree that all actions on your 
part to respond to the above information re-
quests will be made in accordance with, and 
subject to, such usual and customary author-
ization verification and authentication poli-
cies and procedures as may be employed by 
you to verify the authority of, and authen-
ticate the identity of, the individual making 
any such information request, in order to 
provide for the secure transmission and de-
livery of the requested information to the 
appropriate recipient(s). 

We will not hold you responsible for acting 
pursuant to any information request from 
the director of the Division of Clearing and 
Risk of the CFTC or the director of the Divi-
sion of Swap Dealer and Intermediary Over-
sight of the CFTC, or any successor divi-
sions, or such directors’ designees, upon 
which you have relied after having taken 
measures in accordance with your applicable 
policies and procedures to assure that such 
request was provided to you by an individual 
authorized to make such a request. 

In the event that we become subject to ei-
ther a voluntary or involuntary petition for 
relief under the U.S. Bankruptcy Code, we 
acknowledge that you will have no obliga-
tion to release the Shares held in the Ac-
count(s), except upon instruction of the 
Trustee in Bankruptcy or pursuant to the 
Order of the respective U.S. Bankruptcy 
Court. 

Notwithstanding anything in the foregoing 
to the contrary, nothing contained herein 
shall be construed as limiting your right to 
assert any right of offset or lien on assets 
that are not Shares maintained in the Ac-
count(s), or to impose such charges against 
us or any proprietary account maintained by 
us with you. Further, it is understood that 
amounts represented by checks, drafts or 
other items shall not be considered to be 
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part of the Account(s) until finally collected. 
Accordingly, checks, drafts and other items 
credited to the Account(s) and subsequently 
dishonored or otherwise returned to you or 
reversed, for any reason, and any claims re-
lating thereto, including but not limited to 
claims of alteration or forgery, may be 
charged back to the Account(s), and we shall 
be responsible to you as a general endorser of 
all such items whether or not actually so en-
dorsed. 

You may conclusively presume that any 
withdrawal from the Account(s) and the bal-
ances maintained therein are in conformity 
with the Act and CFTC regulations without 
any further inquiry, provided that, in the or-
dinary course of your business as a deposi-
tory, you have no notice of or actual knowl-
edge of a potential violation by us of any 
provision of the Act or the CFTC regulations 
that relates to the segregation of customer 
funds; and you shall not in any manner not 
expressly agreed to herein be responsible to 
us for ensuring compliance by us with such 
provisions of the Act and CFTC regulations; 
however, the aforementioned presumption 
does not affect any obligation you may oth-
erwise have under the Act or CFTC regula-
tions. 

You may, and are hereby authorized to, 
obey the order, judgment, decree or levy of 
any court of competent jurisdiction or any 
governmental agency with jurisdiction, 
which order, judgment, decree or levy relates 
in whole or in part to the Account(s). In any 
event, you shall not be liable by reason of 
any action or omission to act pursuant to 
any such order, judgment, decree or levy, to 
us or to any other person, firm, association 
or corporation even if thereafter any such 
order, decree, judgment or levy shall be re-
versed, modified, set aside or vacated. 

We are permitted to invest customers’ 
funds in money market mutual funds pursu-
ant to CFTC Regulation 1.25. That rule sets 
forth the following conditions, among oth-
ers, with respect to any investment in a 
money market mutual fund: 

(1) The net asset value of the fund must be 
computed by 9:00 a.m. of the business day 
following each business day and be made 
available to us by that time; 

(2) The fund must be legally obligated to 
redeem an interest in the fund and make 
payment in satisfaction thereof by the close 
of the business day following the day on 
which we make a redemption request except 
as otherwise specified in CFTC Regulation 
1.25(c)(5)(ii); and, 

(3) The agreement under which we invest 
customers’ funds must not contain any pro-
vision that would prevent us from pledging 
or transferring fund shares. 

The terms of this letter agreement shall 
remain binding upon the parties, their suc-
cessors and assigns and, for the avoidance of 
doubt, regardless of a change in the name of 

either party. This letter agreement super-
sedes and replaces any prior agreement be-
tween the parties in connection with the Ac-
count(s), including but not limited to any 
prior acknowledgment letter agreement, to 
the extent that such prior agreement is in-
consistent with the terms hereof. In the 
event of any conflict between this letter 
agreement and any other agreement between 
the parties in connection with the Ac-
count(s), this letter agreement shall govern 
with respect to matters specific to Section 
4d of the Act and the CFTC’s regulations 
thereunder, as amended. 

This letter agreement shall be governed by 
and construed in accordance with the laws of 
[Insert governing law] without regard to the 
principles of choice of law. 

Please acknowledge that you agree to 
abide by the requirements and conditions set 
forth above by signing and returning to us 
the enclosed copy of this letter agreement, 
and that you further agree to provide a copy 
of this fully executed letter agreement di-
rectly to the CFTC (via electronic means in 
a format and manner determined by the 
CFTC) in accordance with CFTC Regulation 
1.20. We hereby authorize and direct you to 
provide such copy without further notice to 
or consent from us, no later than three busi-
ness days after opening the Account(s) or re-
vising this letter agreement, as applicable. 
[Name of Derivatives Clearing Organization] 

By: 

Print Name: 

Title: 

ACKNOWLEDGED AND AGREED: 

[Name of Money Market Mutual Fund] 

By: 

Print Name: 

Title: 

Contact Information: [Insert phone number 
and email address] 

DATE: 

[78 FR 68634, Nov. 14, 2013, as amended at 79 
FR 26833, May 12, 2014] 

§ 1.27 Record of investments. 

(a) Each futures commission mer-
chant which invests customer funds, 
and each derivatives clearing organiza-
tion which invests customer funds of 
its clearing members’ customers, shall 
keep a record showing the following: 

(1) The date on which such invest-
ments were made; 

(2) The name of the person through 
whom such investments were made; 

(3) The amount of money or current 
market value of securities so invested; 
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(4) A description of the instruments 
in which such investments were made, 
including the CUSIP or ISIN numbers; 

(5) The identity of the depositories or 
other places where such instruments 
are segregated; 

(6) The date on which such invest-
ments were liquidated or otherwise dis-
posed of and the amount of money or 
current market value of securities re-
ceived on such disposition, if any; and 

(7) The name of the person to or 
through whom such investments were 
disposed of; and 

(8) Daily valuation for each instru-
ment and readily available documenta-
tion supporting the daily valuation for 
each instrument. Such supporting doc-
umentation must be sufficient to en-
able auditors to verify the valuations 
and the accuracy of any information 
from external sources used in those 
valuations. 

(b) Each derivatives clearing organi-
zation which receives documents from 
its clearing members representing in-
vestment of customer funds shall keep 
a record showing separately for each 
clearing member the following: 

(1) The date on which such docu-
ments were received from the clearing 
member; 

(2) A description of such documents, 
including the CUSIP or ISIN numbers; 
and 

(3) The date on which such docu-
ments were returned to the clearing 
member or the details of disposition by 
other means. 

(c) Such records shall be retained in 
accordance with § 1.31. No such invest-
ments shall be made except in instru-
ments described in § 1.25. 

(Approved by the Office of Management and 
Budget under control numbers 3038–0007 and 
3038–0024) 

[46 FR 54520, Nov. 3, 1981, as amended at 46 
FR 63035, Dec. 30, 1981; 62 FR 42401, Aug. 7, 
1997; 65 FR 78013, Dec. 13, 2000; 70 FR 28204, 
May 17, 2005; 77 FR 66322, Nov. 2, 2012] 

§ 1.28 Appraisal of instruments pur-
chased with customer funds. 

Futures commission merchants who 
invest customer funds in instruments 
described in § 1.25 of this part shall in-
clude such instruments in segregated 
account records and reports at values 
which at no time exceed current mar-

ket value, determined as of the close of 
the market on the date for which such 
computation is made. 

[58 FR 10953, Feb. 23, 1993, as amended at 65 
FR 78013, Dec. 13, 2000] 

§ 1.29 Gains and losses resulting from 
investment of customer funds. 

(a) The investment of customer funds 
in instruments described in § 1.25 shall 
not prevent the futures commission 
merchant or derivatives clearing orga-
nization so investing such funds from 
receiving and retaining as its own any 
incremental income or interest income 
resulting therefrom. 

(b) The futures commission merchant 
or derivatives clearing organization, as 
applicable, shall bear sole responsi-
bility for any losses resulting from the 
investment of customer funds in in-
struments described in § 1.25. No invest-
ment losses shall be borne or otherwise 
allocated to the customers of the fu-
tures commission merchant and, if cus-
tomer funds are invested by a deriva-
tives clearing organization in its dis-
cretion, to the futures commission 
merchant. 

[78 FR 68637, Nov. 14, 2013] 

§ 1.30 Loans by futures commission 
merchants; treatment of proceeds. 

Nothing in the regulations in this 
chapter shall prevent a futures com-
mission merchant from lending its own 
funds to customers on securities and 
property pledged by such customers, or 
from repledging or selling such securi-
ties and property pursuant to specific 
written agreement with such cus-
tomers. The proceeds of such loans 
used to purchase, margin, guarantee, 
or secure the trades, contracts, or com-
modity options of customers shall be 
treated and dealt with by a futures 
commission merchant as belonging to 
such customers, in accordance with 
and subject to the provisions of the Act 
and these regulations. A futures com-
mission merchant may not loan funds 
on an unsecured basis to finance cus-
tomers’ trading, nor may a futures 
commission merchant loan funds to 
customers secured by the customer ac-
counts of such customers. 

[78 FR 68637, Nov. 14, 2013] 
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RECORDKEEPING 

§ 1.31 Books and records; keeping and 
inspection. 

(a)(1) All books and records required 
to be kept by the Act or by these regu-
lations shall be kept in their original 
form (for paper records) or native file 
format (for electronic records) for a pe-
riod of five years from the date thereof 
and shall be readily accessible during 
the first 2 years of the 5-year period; 
Provided, however, That records of any 
swap or related cash or forward trans-
action shall be kept until the termi-
nation, maturity, expiration, transfer, 
assignment, or novation date of the 
transaction and for a period of five 
years after such date. Records of oral 
communications kept pursuant to 
§§ 1.35(a) and 23.202(a)(1) and (b)(1) of 
this chapter shall be kept for a period 
of one year. All such books and records 
shall be open to inspection by any rep-
resentative of the Commission, or the 
United States Department of Justice. 
For purposes of this section, native file 
format means an electronic file that 
exists in the format in which it was 
originally created. 

(2) Persons required to keep books 
and records by the Act or by these reg-
ulations shall produce such records in a 
form specified by any representative of 
the Commission. Such production shall 
be made, at the expense of the person 
required to keep the book or record, to 
a Commission representative upon the 
representative’s request. Instead of fur-
nishing a copy, such person may pro-
vide the original book or record for re-
production, which the representative 
may temporarily remove from such 
person’s premises for this purpose. All 
copies or originals shall be provided 
promptly. Upon request, the Commis-
sion representative shall issue a receipt 
provided by such person for any copy 
or original book or record received. At 
the request of the Commission rep-
resentative, such person shall, upon 
the return thereof, issue a receipt for 
any copy or original book or record re-
turned by the representative. 

(b) Except as provided in paragraph 
(d) of this section, books and records 
required to be kept by the Act or by 
these regulations may be stored on ei-
ther ‘‘micrographic media’’ (as defined 

in paragraph (b)(1)(i) of this section) or 
‘‘electronic storage media’’ (as defined 
in paragraph (b)(1)(ii) of this section) 
for the required time period under the 
conditions set forth in this paragraph 
(b); Provided, however, For electronic 
records, such storage media must pre-
serve the native file format of the elec-
tronic records as required by paragraph 
(a)(1) of this section. 

(1) For purposes of this section: 
(i) The term ‘‘micrographic media’’ 

means microfilm or microfiche or any 
similar medium. 

(ii) The term ‘‘electronic storage 
media’’ means any digital storage me-
dium or system that: 

(A) Preserves the records exclusively 
in a non-rewritable, non-erasable for-
mat; 

(B) Verifies automatically the qual-
ity and accuracy of the storage media 
recording process; 

(C) Serializes the original and, if ap-
plicable, duplicate units of storage 
media and creates a time-date record 
for the required period of retention for 
the information placed on such elec-
tronic storage media; and 

(D) Permits the immediate 
downloading of indexes and records 
preserved on the electronic storage 
media onto paper, microfilm, micro-
fiche or other medium acceptable 
under this paragraph upon the request 
of representatives of the Commission 
or the Department of Justice. 

(2) Persons who use either micro-
graphic media or electronic storage 
media to maintain records in accord-
ance with this section must: 

(i) Have available at all times, for ex-
amination by representatives of the 
Commission or the Department of Jus-
tice, facilities for immediate, easily 
readable projection or production of 
micrographic media or electronic stor-
age media images; 

(ii) Be ready at all times to provide, 
and immediately provide at the ex-
pense of the person required to keep 
such records, any easily readable hard- 
copy image that representatives of the 
Commission or Department of Justice 
may request; 

(iii) Keep only Commission-required 
records on the individual medium em-
ployed (e.g., a disk or sheets of micro-
fiche); 
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(iv) Store a duplicate of the record, 
in any medium acceptable under this 
regulation, at a location separate from 
the original for the period of time re-
quired for maintenance of the original; 
and 

(v) Organize and maintain an accu-
rate index of all information main-
tained on both the original and dupli-
cate storage media such that: 

(A) The location of any particular 
record stored on the media may be im-
mediately ascertained; 

(B) The index is available at all times 
for immediate examination by rep-
resentatives of the Commission or the 
Department of Justice; 

(C) A duplicate of the index is stored 
at a location separate from the original 
index; and 

(D) Both the original index and the 
duplicate index are preserved for the 
time period required for the records in-
cluded in the index. 

(3) In addition to the foregoing condi-
tions, persons using electronic storage 
media must: 

(i) Be ready at all times to provide, 
and immediately provide at the ex-
pense of the person required to keep 
such records, copies of such records on 
such compatible data processing media 
as defined in § 15.00(d) of this chapter 
which any representative of the Com-
mission or the Department of Justice 
may request. Records must use a for-
mat and coding structure specified in 
the request. 

(ii) Develop and maintain written 
operational procedures and controls 
(an ‘‘audit system’’) designed to pro-
vide accountability over both the ini-
tial entry of required records to the 
electronic storage media and the entry 
of each change made to any original or 
duplicate record maintained on the 
electronic storage media such that: 

(A) The results of such audit system 
are available at all times for imme-
diate examination by representatives 
of the Commission or the Department 
of Justice; 

(B) The results of such audit system 
are preserved for the time period re-
quired for the records maintained on 
the electronic storage media; and 

(C) The written operational proce-
dures and controls are available at all 
times for immediate examination by 

representatives of the Commission or 
the Department of Justice. 

(iii) Either 
(A) Maintain, keep current, and 

make available at all times for imme-
diate examination by representatives 
of the Commission or Department of 
Justice all information necessary to 
access records and indexes maintained 
on the electronic storage media; or 

(B) Place in escrow and keep current 
a copy of the physical and logical for-
mat of the electronic storage media, 
the file format of all different informa-
tion types maintained on the elec-
tronic storage media and the source 
code, documentation, and information 
necessary to access the records and in-
dexes maintained on the electronic 
storage media. 

(4) In addition to the foregoing condi-
tions, any person who uses only elec-
tronic storage media to preserve some 
or all of its required records (‘‘Elec-
tronic Recordkeeper’’) shall, prior to 
the media’s use, enter into an arrange-
ment with at least one third party 
technical consultant (‘‘Technical Con-
sultant’’) who has the technical and fi-
nancial capability to perform the un-
dertakings described in this paragraph 
(b)(4). The arrangement shall provide 
that the Technical Consultant will 
have access to, and the ability to 
download, information from the Elec-
tronic Recordkeeper’s electronic stor-
age media to any medium acceptable 
under this regulation. 

(i) The Technical Consultant must 
file with the Commission an under-
taking in a form acceptable to the 
Commission, signed by the Technical 
Consultant or a person duly authorized 
by the Technical Consultant. An ac-
ceptable undertaking must include the 
following provision with respect to the 
Electronic Recordkeeper: 

With respect to any books and records 
maintained or preserved on behalf of the 
Electronic Recordkeeper, the undersigned 
hereby undertakes to furnish promptly to 
any representative of the United States 
Commodity Futures Trading Commission or 
the United States Department of Justice 
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(the ‘‘Representative’’), upon reasonable re-
quest, such information as is deemed nec-
essary by the Representative to download in-
formation kept on the Electronic Record-
keeper’s electronic storage media to any me-
dium acceptable under 17 CFR 1.31. The un-
dersigned also undertakes to take reasonable 
steps to provide access to information con-
tained on the Electronic Recordkeeper’s 
electronic storage media, including, as ap-
propriate, arrangements for the downloading 
of any record required to be maintained 
under the Commodity Exchange Act or the 
rules, regulations, or orders of the United 
States Commodity Futures Trading Commis-
sion, in a format acceptable to the Rep-
resentative. In the event the Electronic Rec-
ordkeeper fails to download a record into a 
readable format and after reasonable notice 
to the Electronic Recordkeeper, upon being 
provided with the appropriate electronic 
storage medium, the undersigned will under-
take to do so, at no charge to the United 
States, as the Representative may request. 

(ii) [Reserved] 
(c) Persons employing an electronic 

storage system shall provide a rep-
resentation to the Commission prior to 
the initial use of the system. The rep-
resentation shall be made by the per-
son required to maintain the records, 
the storage system vendor, or another 
third party with appropriate expertise 
and shall state that the selected elec-
tronic storage system meets the re-
quirements set forth in paragraph 
(b)(1)(ii) of this section. Persons em-
ploying an electronic storage system 
using media other than optical disk or 
CD-ROM technology shall so state. The 
representation shall be accompanied by 
the type of oath or affirmation de-
scribed in § 1.10(d)(4). 

(d) Trading cards, documents on 
which trade information is originally 
recorded in writing, written orders re-
quired to be kept pursuant to § 1.35(a), 
(a–1)(1), (a–1)(2) and (d), and paper cop-
ies of electronically filed certified 
Forms 1–FR and FOCUS Reports with 
the original manually signed certifi-

cation must be retained in hard-copy 
for the required time period. 

(Approved by the Office of Management and 
Budget under control numbers 3038–0007 and 
3038–0022) 

[41 FR 3194, Jan. 21, 1976, as amended at 46 
FR 22, Jan. 2, 1981; 46 FR 63035, Dec. 30, 1981; 
58 FR 27464, 27467, May 10, 1993; 62 FR 24031, 
May 2, 1997; 64 FR 28742, May 27, 1999; 71 FR 
67465, Nov. 22, 2006; 77 FR 66323, Nov. 2, 2012; 
77 FR 75541, Dec. 21, 2012] 

§ 1.32 Reporting of segregated account 
computation and details regarding 
the holding of futures customer 
funds. 

(a) Each futures commission mer-
chant must compute as of the close of 
each business day, on a currency-by- 
currency basis: 

(1) The total amount of futures cus-
tomer funds on deposit in segregated 
accounts on behalf of futures cus-
tomers; 

(2) The amount of such futures cus-
tomer funds required by the Act and 
these regulations to be on deposit in 
segregated accounts on behalf of such 
futures customers; and 

(3) The amount of the futures com-
mission merchant’s residual interest in 
such futures customer funds. 

(b) In computing the amount of fu-
tures customer funds required to be in 
segregated accounts, a futures commis-
sion merchant may offset any net def-
icit in a particular futures customer’s 
account against the current market 
value of readily marketable securities, 
less applicable deductions (i.e., ‘‘secu-
rities haircuts’’) as set forth in Rule 
15c3–1(c)(2)(vi) of the Securities and Ex-
change Commission (17 CFR 241.15c3– 
1(c)(2)(vi)), held for the same futures 
customer’s account. Futures commis-
sion merchants that establish and en-
force written policies and procedures to 
assess the credit risk of commercial 
paper, convertible debt instruments, or 
nonconvertible debt instruments in ac-
cordance with Rule 240.15c3–1(c)(2)(vi) 
of the Securities and Exchange Com-
mission (17 CFR 240.15c3–1(c)(2)(vi)) 
may apply the lower haircut percent-
ages specified in Rule 240.15c3– 
1(c)(2)(vi) for such commercial paper, 
convertible debt instruments and non-
convertible debt instruments. The fu-
tures commission merchant must 
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maintain a security interest in the se-
curities, including a written authoriza-
tion to liquidate the securities at the 
futures commission merchant’s discre-
tion, and must segregate the securities 
in a safekeeping account with a bank, 
trust company, derivatives clearing or-
ganization, or another futures commis-
sion merchant. For purposes of this 
section, a security will be considered 
readily marketable if it is traded on a 
‘‘ready market’’ as defined in Rule 
15c3–1(c)(11)(i) of the Securities and Ex-
change Commission (17 CFR 240.15c3– 
1(c)(11)(i)). 

(c) Each futures commission mer-
chant is required to document its seg-
regation computation required by para-
graph (a) of this section by preparing a 
Statement of Segregation Require-
ments and Funds in Segregation for 
Customers Trading on U.S. Commodity 
Exchanges contained in the Form 1– 
FR–FCM as of the close of each busi-
ness day. Nothing in this paragraph 
shall affect the requirement that a fu-
tures commission merchant at all 
times maintain sufficient money, secu-
rities and property to cover its total 
obligations to all futures customers, in 
accordance with § 1.20. 

(d) Each futures commission mer-
chant is required to submit to the 
Commission and to the firm’s des-
ignated self-regulatory organization 
the daily Statement of Segregation Re-
quirements and Funds in Segregation 
for Customers Trading on U.S. Com-
modity Exchanges required by para-
graph (c) of this section by noon the 
following business day. 

(e) Each futures commission mer-
chant shall file the Statement of Seg-
regation Requirements and Funds in 
Segregation for Customers Trading on 
U.S. Commodity Exchanges required by 
paragraph (c) of this section in an elec-
tronic format using a form of user au-
thentication assigned in accordance 
with procedures established or ap-
proved by the Commission. 

(f) Each futures commission mer-
chant is required to submit to the 
Commission and to the firm’s des-
ignated self-regulatory organization a 
report listing the names of all banks, 
trust companies, futures commission 
merchants, derivatives clearing organi-
zations, or any other depository or cus-

todian holding futures customer funds 
as of the fifteenth day of the month, or 
the first business day thereafter, and 
the last business day of each month. 
This report must include: 

(1) The name and location of each en-
tity holding futures customer funds; 

(2) The total amount of futures cus-
tomer funds held by each entity listed 
in paragraph (f)(1) of this section; and 

(3) The total amount of cash and in-
vestments that each entity listed in 
paragraph (f)(1) of this section holds for 
the futures commission merchant. The 
futures commission merchant must re-
port the following investments: 

(i) Obligations of the United States 
and obligations fully guaranteed as to 
principal and interest by the United 
States (U.S. government securities); 

(ii) General obligations of any State 
or of any political subdivision of a 
State (municipal securities); 

(iii) General obligation issued by any 
enterprise sponsored by the United 
States (government sponsored enter-
prise securities); 

(iv) Certificates of deposit issued by a 
bank; 

(v) Commercial paper fully guaran-
teed as to principal and interest by the 
United States under the Temporary Li-
quidity Guarantee Program as admin-
istered by the Federal Deposit Insur-
ance Corporation; 

(vi) Corporate notes or bonds fully 
guaranteed as to principal and interest 
by the United States under the Tem-
porary Liquidity Guarantee Program 
as administered by the Federal Deposit 
Insurance Corporation; and 

(vii) Interests in money market mu-
tual funds. 

(g) Each futures commission mer-
chant must report the total amount of 
futures customer-owned securities held 
by the futures commission merchant as 
margin collateral and must list the 
names and locations of the depositories 
holding such margin collateral. 

(h) Each futures commission mer-
chant must report the total amount of 
futures customer funds that have been 
used to purchase securities under 
agreements to resell the securities (re-
verse repurchase transactions). 

(i) Each futures commission mer-
chant must report which, if any, of the 
depositories holding futures customer 
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funds under paragraph (f)(1) of this sec-
tion are affiliated with the futures 
commission merchant. 

(j) Each futures commission mer-
chant shall file the detailed list of de-
positories required by paragraph (f) of 
this section by 11:59 p.m. the next busi-
ness day in an electronic format using 
a form of user authentication assigned 
in accordance with procedures estab-
lished or approved by the Commission. 

(k) Each futures commission mer-
chant shall retain its daily segregation 
computation and the Statement of Seg-
regation Requirements and Funds in 
Segregation for Customers Trading on 
U.S. Commodity Exchanges required by 
paragraph (c) of this section, and its 
detailed list of depositories required by 
paragraph (f) of this section, together 
with all supporting documentation, in 
accordance with the requirements of 
§ 1.31. 

[66 FR 41133, Aug. 7, 2001, as amended at 68 
FR 5551, Feb. 4, 2003; 77 FR 66323, Nov. 2, 2012; 
78 FR 68637, Nov. 14, 2013] 

§ 1.33 Monthly and confirmation state-
ments. 

(a) Monthly statements. Each futures 
commission merchant must promptly 
furnish in writing to each customer, 
and to each foreign futures or foreign 
options customer, as defined by § 30.1 of 
this chapter, as of the close of the last 
business day of each month or as of 
any regular monthly date selected, ex-
cept for accounts in which there are 
neither open contracts at the end of 
the statement period nor any changes 
to the account balance since the prior 
statement period, but in any event not 
less frequently than once every three 
months, a statement which clearly 
shows: 

(1) For each commodity futures cus-
tomer and foreign futures or foreign 
options customer position— 

(i) The open contracts with prices at 
which acquired; 

(ii) The net unrealized profits or 
losses in all open contracts marked to 
the market; and 

(iii) Any futures customer funds or 
foreign futures or foreign options se-
cured amount, as defined by § 1.3(rr), 
carried with the futures commission 
merchant. 

(2) For each commodity option posi-
tion and foreign option position— 

(i) All commodity options and for-
eign options purchased, sold, exercised, 
or expired during the monthly report-
ing period, identified by underlying fu-
tures contract or underlying com-
modity, strike price, transaction date, 
and expiration date; 

(ii) The open commodity option and 
foreign option positions carried for 
such customer or foreign futures or for-
eign options customer as of the end of 
the monthly reporting period, identi-
fied by underlying futures contract or 
underlying commodity, strike price, 
transaction date, and expiration date; 

(ii) The open commodity option and 
foreign option positions carried for 
such customer as of the end of the 
monthly reporting period, identified by 
underlying futures contract or under-
lying physical, strike price, trans-
action date, and expiration date; 

(iii) All open commodity option and 
foreign option positions marked to the 
market and the amount each position 
is in the money, if any; 

(iv) Any related customer funds car-
ried in such customer’s account(s) or 
any related foreign futures or foreign 
options secured amount carried in the 
account(s) of a foreign futures or for-
eign options customer. 

(v) A detailed accounting of all finan-
cial charges and credits to such cus-
tomer’s account(s) during the monthly 
reporting period, including all cus-
tomer funds and funds on deposit with 
respect to foreign options transactions 
received from or disbursed to such cus-
tomer, premiums charged and received, 
and realized profits and losses. 

(3) For each Cleared Swaps Customer 
position— 

(i) The Cleared Swaps, as § 22.1 of this 
chapter defines that term, carried by 
the futures commission merchant for 
the Cleared Swaps Customer; 

(ii) The net unrealized profits or 
losses in all Cleared Swaps marked to 
the market; 

(iii) Any Cleared Swaps Customer 
Collateral carried with the futures 
commission merchant; and 

(4) A detailed accounting of all finan-
cial charges and credits to customers 
and foreign futures or foreign options 
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customers, during the monthly report-
ing period, including all customer 
funds and any foreign futures or for-
eign options secured amount, received 
from or disbursed to customers or for-
eign futures or foreign options cus-
tomers, as well as realized profits and 
losses. 

(b) Confirmation statement. Each fu-
tures commission merchant must, not 
later than the next business day after 
any commodity interest or commodity 
option transaction, including any for-
eign futures or foreign options trans-
actions, furnish to each customer or 
foreign futures or foreign options cus-
tomer: 

(1) A written confirmation of each 
commodity futures transaction caused 
to be executed by it for the customer. 

(2) A written confirmation of each 
Cleared Swap carried by the futures 
commission merchant, containing at 
least the following information: 

(i) The unique swap identifier, as re-
quired by § 45.4(a) of this chapter, for 
each Cleared Swap and the date each 
Cleared Swap was executed; 

(ii) The product name of each Cleared 
Swap; 

(iii) The price at which the Cleared 
Swap was executed; 

(iv) The date of maturity for each 
Cleared Swap; and 

(v) The derivatives clearing organiza-
tion through which it is cleared. 

(3) To each option customer, a writ-
ten confirmation of each commodity 
option transaction, containing at least 
the following information: 

(i) The customer’s account identifica-
tion number; 

(ii) A separate listing of the actual 
amount of the premium, as well as 
each mark-up thereon, if applicable, 
and all other commissions, costs, fees 
and other charges incurred in connec-
tion with the commodity option trans-
action; 

(iii) The strike price; 
(iv) The underlying futures contract 

or underlying commodity; 
(v) The final exercise date of the 

commodity option purchased or sold; 
and 

(vi) The date the commodity option 
transaction was executed. 

(4) Upon the expiration or exercise of 
any commodity option, a written con-

firmation statement thereof, which 
statement shall include the date of 
such occurrence, a description of the 
option involved, and, in the case of ex-
ercise, the details of the futures or 
physical position which resulted there-
from including, if applicable, the final 
trading date of the contract for future 
delivery underlying the option. 

(5) Notwithstanding the provisions of 
paragraphs (b)(1) through (b)(4) of this 
section, a commodity interest trans-
action that is caused to be executed for 
a commodity pool need be confirmed 
only to the operator of the commodity 
pool. 

(c) Exemptions. The requirements of 
paragraphs (a)(1)(i), (a)(1)(ii), and (b)(1) 
of this section shall not apply to the 
following: 

(1) Any account carried for a person 
who is a member of any contract mar-
ket; 

(2) Any omnibus account carried for 
another futures commission merchant; 
and 

(3) Any account containing only bona 
fide hedge positions, except that con-
firmations must be furnished to ac-
counts containing only bona fide hedge 
positions. 

(d) Controlled accounts. With respect 
to any account controlled by any per-
son other than the customer for whom 
such account is carried, each futures 
commission merchant shall: 

(1) Promptly furnish in writing to 
such other person the information re-
quired by paragraphs (a) and (b) of this 
section; 

(2) [Reserved] 
(3) Promptly furnish in writing to 

such other person a copy of the state-
ment required by § 1.46: Provided, how-
ever, That the provisions of this para-
graph (d) shall not apply to an account 
controlled by the spouse, parent or 
child of the customer for whom such 
account is carried. 

(e) Recordkeeping. Each futures com-
mission merchant shall retain, in ac-
cordance with § 1.31, a copy of each 
monthly statement and confirmation 
required by this section. 

(f) Introduced accounts. Each state-
ment provided pursuant to the provi-
sions of this section must, if applica-
ble, show that the account for which 
the futures commission merchant is 
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providing the statement was intro-
duced by an introducing broker and the 
names of the futures commission mer-
chant and introducing broker. 

(g) Electronic transmission of state-
ments. (1) The statements required by 
this section, and by § 1.46, may be fur-
nished to any customer by means of 
electronic media if the customer so 
consents, Provided, however, that a fu-
tures commission merchant must, 
prior to the transmission of any state-
ment by means of electronic media, 
disclose the electronic medium or 
source through which statements will 
be delivered, the duration, whether in-
definite or not, of the period during 
which consent will be effective, any 
charges for such service, the informa-
tion that will be delivered by such 
means, and that consent to electronic 
delivery may be revoked at any time. 

(2) In the case of a customer who does 
not qualify as an ‘‘institutional cus-
tomer’’ as defined in § 1.3(g), a futures 
commission merchant must obtain the 
customer’s signed consent acknowl-
edging disclosure of the information 
set forth in paragraph (g)(1) of this sec-
tion prior to the transmission of any 
statement by means of electronic 
media. 

(3) Any statement required to be fur-
nished to a person other than a cus-
tomer in accordance with paragraph (d) 
of this section may be furnished by 
electronic media. 

(4) A futures commission merchant 
who furnishes statements to any cus-
tomer by means of electronic media 
must retain a daily confirmation state-
ment for such customer as of the end of 
the trading session, reflecting all 
transactions made during that session 
for the customer, in accordance with 
§ 1.31. 

(Approved by the Office of Management and 
Budget under control numbers 3038–0007 and 
3038–0024; the information collection require-
ments in paragraph (c) were approved under 
control number 3038–0005) 

[46 FR 54520, Nov. 3, 1981, as amended at 46 
FR 63035, Dec. 30, 1981; 47 FR 57008, Dec. 22, 
1982; 48 FR 1185, Jan. 11, 1983; 48 FR 35289, 
Aug. 3, 1983; 52 FR 28997, Aug. 5, 1987; 66 FR 
53517, Oct. 23, 2001; 77 FR 66323, Nov. 2, 2012] 

§ 1.34 Monthly record, ‘‘point balance’’. 

(a) With respect to commodity fu-
tures transactions, each futures com-
mission merchant shall prepare, and 
retain in accordance with the require-
ments of § 1.31, a statement commonly 
known as a ‘‘point balance,’’ which ac-
crues or brings to the official closing 
price, or settlement price fixed by the 
clearing organization, all open con-
tracts of customers as of the last busi-
ness day of each month or of any reg-
ular monthly date selected: Provided, 
however, That a futures commission 
merchant who carries part or all of 
customers’ open contracts with other 
futures commission merchants on an 
‘‘instruct basis’’ will be deemed to have 
met the requirements of this section as 
to open contracts so carried if a 
monthly statement is prepared which 
shows that the prices and amounts of 
such contracts long and short in the 
customers’ accounts are in balance 
with those in the carrying futures com-
mission merchants’ accounts, and such 
statements are retained in accordance 
with the requirements of § 1.31. 

(b) With respect to commodity option 
transactions, each futures commission 
merchant shall prepare, and retain in 
accordance with the requirements of 
§ 1.31, a listing in which all open com-
modity option positions carried for 
customers are marked to the market. 
Such listing shall be prepared as of the 
last business day of each month, or as 
of any regular monthly date selected, 
and shall be by put or by call, by un-
derlying contract for future delivery 
(by delivery month) or underlying com-
modity (by option expiration date), and 
by strike price. 

[77 FR 66324, Nov. 2, 2012] 

§ 1.35 Records of commodity interest 
and related cash or forward trans-
actions. 

(a) Futures commission merchants, re-
tail foreign exchange dealers, introducing 
brokers, and members of designated con-
tract markets or swap execution facili-
ties—(1) Futures commission merchants, 
retail foreign exchange dealers, and cer-
tain introducing brokers. Each futures 
commission merchant, retail foreign 
exchange dealer, and introducing 
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broker that has generated over the pre-
ceding three years more than $5 mil-
lion in aggregate gross revenues from 
its activities as an introducing broker, 
shall: 

(i) Keep full, complete, and system-
atic records (including all pertinent 
data and memoranda) of all trans-
actions relating to its business of deal-
ing in commodity interests and related 
cash or forward transactions, which 
shall include all orders (filled, unfilled, 
or canceled), trading cards, signature 
cards, street books, journals, ledgers, 
canceled checks, copies of confirma-
tions, copies of statements of purchase 
and sale, and all other records, which 
have been prepared in the course of its 
business of dealing in commodity in-
terests and related cash or forward 
transactions (for purposes of this sec-
tion, all records described in this para-
graph (a)(1)(i) are referred to as 
‘‘commodity interest and related 
records’’); 

(ii) If such person is a member of a 
designated contract market or swap 
execution facility, retain and produce 
for inspection all documents on which 
trade information is originally re-
corded, whether or not such documents 
must be prepared pursuant to the rules 
or regulations of either the Commis-
sion, the designated contract market 
or the swap execution facility (for pur-
poses of this section, all records de-
scribed in this paragraph (a)(1)(ii) are 
referred to as ‘‘original source docu-
ments,’’ and, together with commodity 
interest and related records, 
‘‘transaction records’’); and 

(iii) Keep all oral and written com-
munications provided or received con-
cerning quotes, solicitations, bids, of-
fers, instructions, trading, and prices 
that lead to the execution of a trans-
action in a commodity interest and 
any related cash or forward trans-
actions (but not oral communications 
that lead solely to the execution of a 
related cash or forward transaction), 
whether transmitted by telephone, 
voicemail, facsimile, instant mes-
saging, chat rooms, electronic mail, 
mobile device, or other digital or elec-
tronic media (for purposes of this sec-
tion, all communications described in 
this paragraph (a)(1)(iii) are referred to 
as ‘‘oral pre-trade communications’’ if 

transmitted orally or as ‘‘written pre- 
trade communications’’ if transmitted in 
writing, and all such communications 
are referred to collectively as ‘‘pre- 
trade communications’’). 

(2) Registered members of designated 
contract markets or swap execution facili-
ties. Each introducing broker that is 
not subject to paragraph (a)(1) of this 
section and is a member of a des-
ignated contract market or swap exe-
cution facility, and each member of a 
designated contract market or swap 
execution facility that is registered or 
required to be registered with the Com-
mission as a floor trader, commodity 
pool operator, commodity trading advi-
sor, swap dealer, or major swap partici-
pant, shall keep: 

(i) All transaction records; and 
(ii) All written pre-trade communica-

tions. 
(3) Other introducing brokers. Each in-

troducing broker that is not subject to 
paragraph (a)(1) or (2) of this section 
shall keep: 

(i) All commodity interest and re-
lated records; and 

(ii) All written pre-trade communica-
tions. 

(4) Floor broker members of designated 
contract markets or swap execution facili-
ties. Each member of a designated con-
tract market or swap execution facility 
that is registered or required to be reg-
istered with the Commission as a floor 
broker shall keep: 

(i) All transaction records; 
(ii) All written pre-trade communica-

tions; and 
(iii) All oral pre-trade communica-

tions that lead to the purchase or sale 
of any commodity for future delivery, 
security futures product, swap, or com-
modity option authorized under section 
4c of the Commodity Exchange Act for 
the account of any person other than 
such floor broker. 

(5) Form and manner. All records re-
quired to be kept pursuant to para-
graphs (a)(1), (2), (3), and (4) of this sec-
tion shall be kept in a form and man-
ner that: 

(i) Permits prompt, accurate, and re-
liable location, access, and retrieval of 
any particular record, data, or infor-
mation; and 
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(ii) Other than pre-trade communica-
tions, allows for identification of a par-
ticular transaction. 

(6) Unregistered members of designated 
contract markets or swap execution facili-
ties. Each member of a designated con-
tract market or swap execution facility 
that is not registered or required to be 
registered with the Commission in any 
capacity, shall keep all transaction 
records; provided that such records 
need not include transmissions by 
short message service (SMS) or multi-
media messaging service (MMS). 

(7) Definition of related cash or forward 
transaction. For purposes of this sec-
tion, ‘‘related cash or forward trans-
action’’ means a purchase or sale for 
immediate or deferred physical ship-
ment or delivery of an asset related to 
a commodity interest transaction 
where the commodity interest trans-
action and the related cash or forward 
transaction are used to hedge, mitigate 
the risk of, or offset one another. 

(8) Other requirements. Each futures 
commission merchant, retail foreign 
exchange dealer, introducing broker, 
and member of a designated contract 
market or swap execution facility shall 
retain the records required to be kept 
by this section in accordance with the 
requirements of § 1.31, and produce 
them for inspection and furnish true 
and correct information and reports as 
to the contents or the meaning thereof, 
when and as requested by an author-
ized representative of the Commission 
or the United States Department of 
Justice. 

(9) Alternative Compliance Schedule. (i) 
The Commission may in its discretion 
establish an alternative compliance 
schedule for the requirement to record 
oral communications under paragraph 
(a)(1) or (4) of this section that is found 
to be technologically or economically 
impracticable for an affected entity 
that seeks, in good faith, to comply 
with the requirement to record oral 
communications under paragraph (a)(1) 
or (4) of this section within a reason-
able time period beyond the date on 
which compliance by such affected en-
tity is otherwise required. 

(ii) A request for an alternative com-
pliance schedule under paragraph 
(a)(9)(i) of this section shall be acted 
upon within 30 days from the time such 

a request is received, or it shall be 
deemed approved. 

(iii) The Commission hereby dele-
gates to the Director of the Division of 
Swap Dealer and Intermediary Over-
sight or such other employee or em-
ployees as the Director may designate 
from time to time, the authority to ex-
ercise the discretion. Notwithstanding 
such delegation, in any case in which a 
Commission employee delegated au-
thority under this paragraph believes 
it appropriate, he or she may submit to 
the Commission for its consideration 
the question of whether an alternative 
compliance schedule should be estab-
lished. The delegation of authority in 
this paragraph shall not prohibit the 
Commission, at its election, from exer-
cising the authority set forth in para-
graph (a)(9)(i) of this section. 

(iv) Relief granted under paragraph 
(a)(9)(i) of this section shall not cause 
an affected entity to be out of compli-
ance or deemed in violation of any rec-
ordkeeping requirements. 

(b) Futures commission merchants, re-
tail foreign exchange dealers, introducing 
brokers, and members of designated con-
tract markets and swap execution facili-
ties: Recording of customers’ orders. (1) 
Each futures commission merchant, 
each retail foreign exchange dealer, 
each introducing broker, and each 
member of a designated contract mar-
ket or swap execution facility receiv-
ing a customer’s order that cannot im-
mediately be entered into a trade 
matching engine shall immediately 
upon receipt thereof prepare a written 
record of the order including the ac-
count identification, except as pro-
vided in paragraph (b)(5) of this sec-
tion, and order number, and shall 
record thereon, by timestamp or other 
timing device, the date and time, to 
the nearest minute, the order is re-
ceived, and in addition, for commodity 
option orders, the time, to the nearest 
minute, the order is transmitted for 
execution. 

(2)(i) Each member of a designated 
contract market who on the floor of 
such designated contract market re-
ceives a customer’s order which is not 
in the form of a written record includ-
ing the account identification, order 
number, and the date and time, to the 
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nearest minute, the order was trans-
mitted or received on the floor of such 
designated contract market, shall im-
mediately upon receipt thereof prepare 
a written record of the order in non- 
erasable ink, including the account 
identification, except as provided in 
paragraph (b)(5) of this section, and 
order number and shall record thereon, 
by timestamp or other timing device, 
the date and time, to the nearest 
minute, the order is received. 

(ii) Except as provided in paragraph 
(b)(3) of this section: 

(A) Each member of a designated 
contract market who on the floor of 
such designated contract market re-
ceives an order from another member 
present on the floor which is not in the 
form of a written record shall, imme-
diately upon receipt of such order, pre-
pare a written record of the order or 
obtain from the member who placed 
the order a written record of the order, 
in non-erasable ink including the ac-
count identification and order number 
and shall record thereon, by time- 
stamp or other timing device, the date 
and time, to the nearest minute, the 
order is received; or 

(B) When a member of a designated 
contract market present on the floor 
places an order, which is not in the 
form of a written record, for his own 
account or an account over which he 
has control, with another member of 
such designated contract market for 
execution: 

(1) The member placing such order 
immediately upon placement of the 
order shall record the order and time of 
placement to the nearest minute on a 
sequentially-numbered trading card 
maintained in accordance with the re-
quirements of paragraph (f) of this sec-
tion; 

(2) The member receiving and exe-
cuting such order immediately upon 
execution of the order shall record the 
time of execution to the nearest 
minute on a trading card or other 
record maintained pursuant to the re-
quirements of paragraph (f) of this sec-
tion; and 

(3) The member receiving and exe-
cuting the order shall return such trad-
ing card or other record to the member 
placing the order. The member placing 
the order then must submit together 

both of the trading cards or other 
records documenting such trade to des-
ignated contract market personnel or 
the clearing member. 

(3)(i) The requirements of paragraph 
(b)(2)(ii) of this section will not apply if 
a designated contract market main-
tains in effect rules which provide for 
an exemption where: 

(A) A member of a designated con-
tract market places with another mem-
ber of such designated contract market 
an order that is part of a spread trans-
action; 

(B) The member placing the order 
personally executes one or more legs of 
the spread; and 

(C) The member receiving and exe-
cuting such order immediately upon 
execution of the order records the time 
of execution to the nearest minute on 
his trading card or other record main-
tained in accordance with the require-
ments of paragraph (f) of this section. 

(ii) Each contract market shall, as 
part of its trade practice surveillance 
program, conduct surveillance for com-
pliance with the recordkeeping and 
other requirements under paragraphs 
(b)(2) and (3) of this section, and for 
trading abuses related to the execution 
of orders for members present on the 
floor of the contract market. 

(4) Each member of a designated con-
tract market reporting the execution 
from the floor of the designated con-
tract market of a customer’s order or 
the order of another member of the 
designated contract market received in 
accordance with paragraphs (b)(2)(i) or 
(b)(2)(ii)(A) of this section, shall record 
on a written record of the order, in-
cluding the account identification, ex-
cept as provided in paragraph (b)(5) of 
this section, and order number, by 
time-stamp or other timing device, the 
date and time to the nearest minute 
such report of execution is made. Each 
member of a designated contract mar-
ket shall submit the written records of 
customer orders or orders from other 
designated contract market members 
to designated contract market per-
sonnel or to the clearing member re-
sponsible for the collection of orders 
prepared pursuant to this paragraph. 
The execution price and other informa-
tion reported on the order tickets must 
be written in non-erasable ink. 
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(5) Post-execution allocation of bunched 
orders. Specific customer account iden-
tifiers for accounts included in bunched 
orders executed on designated contract 
markets or swap execution facilities 
need not be recorded at time of order 
placement or upon report of execution 
if the requirements of paragraphs 
(b)(5)(i) through (v) of this section are 
met. Specific customer account identi-
fiers for accounts included in bunched 
orders involving swaps need not be in-
cluded in confirmations or acknowledg-
ments provided by swap dealers or 
major swap participants pursuant to 
§ 23.501(a) of this chapter if the require-
ments of paragraphs (b)(5)(i) through 
(v) of this section are met. 

(i) Eligible account managers for orders 
executed on designated contract markets 
or swap execution facilities. The person 
placing and directing the allocation of 
an order eligible for post-execution al-
location must have been granted writ-
ten investment discretion with regard 
to participating customer accounts. 
The following persons shall qualify as 
eligible account managers for trades 
executed on designated contract mar-
kets or swap execution facilities: 

(A) A commodity trading advisor reg-
istered with the Commission pursuant 
to the Act or excluded or exempt from 
registration under the Act or the Com-
mission’s rules, except for entities ex-
empt under § 4.14(a)(3) of this chapter; 

(B) An investment adviser registered 
with the Securities and Exchange Com-
mission pursuant to the Investment 
Advisers Act of 1940 or with a state 
pursuant to applicable state law or ex-
cluded or exempt from registration 
under such Act or applicable state law 
or rule; 

(C) A bank, insurance company, trust 
company, or savings and loan associa-
tion subject to federal or state regula-
tion; 

(D) A foreign adviser that exercises 
discretionary trading authority solely 
over the accounts of non-U.S. persons, 
as defined in § 4.7(a)(1)(iv) of this chap-
ter; 

(E) A futures commission merchant 
registered with the Commission pursu-
ant to the Act; or 

(F) An introducing broker registered 
with the Commission pursuant to the 
Act. 

(ii) Eligible account managers for orders 
executed bilaterally. The person placing 
and directing the allocation of an order 
eligible for post-execution allocation 
must have been granted written invest-
ment discretion with regard to partici-
pating customer accounts. The fol-
lowing persons shall qualify as eligible 
account managers for trades executed 
bilaterally: 

(A) A commodity trading advisor reg-
istered with the Commission pursuant 
to the Act or excluded or exempt from 
registration under the Act or the Com-
mission’s rules, except for entities ex-
empt under § 4.14(a)(3) of this chapter; 

(B) A futures commission merchant 
registered with the Commission pursu-
ant to the Act; or 

(C) An introducing broker registered 
with the Commission pursuant to the 
Act. 

(iii) Information. Eligible account 
managers shall make the following in-
formation available to customers upon 
request: 

(A) The general nature of the alloca-
tion methodology the account manager 
will use; 

(B) Whether accounts in which the 
account manager may have any inter-
est may be included with customer ac-
counts in bunched orders eligible for 
post-execution allocation; and 

(C) Summary or composite data suffi-
cient for that customer to compare its 
results with those of other comparable 
customers and, if applicable and con-
sistent with §§ 155.3(a)(1) and 155.4(a)(1) 
of this chapter, any account in which 
the account manager has an interest. 

(iv) Allocation. Orders eligible for 
post-execution allocation must be allo-
cated by an eligible account manager 
in accordance with the following: 

(A) Allocations must be made as soon 
as practicable after the entire trans-
action is executed, but in any event no 
later than the following times: For 
cleared trades, account managers must 
provide allocation information to fu-
tures commission merchants no later 
than a time sufficiently before the end 
of the day the order is executed to en-
sure that clearing records identify the 
ultimate customer for each trade. For 
uncleared trades, account managers 
must provide allocation information to 
the counterparty no later than the end 
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of the calendar day that the swap was 
executed. 

(B) Allocations must be fair and equi-
table. No account or group of accounts 
may receive consistently favorable or 
unfavorable treatment. 

(C) The allocation methodology must 
be sufficiently objective and specific to 
permit independent verification of the 
fairness of the allocations using that 
methodology by appropriate regulatory 
and self-regulatory authorities and by 
outside auditors. 

(v) Records. (A) Eligible account man-
agers shall keep and must make avail-
able upon request of any representative 
of the Commission, the United States 
Department of Justice, or other appro-
priate regulatory agency, the informa-
tion specified in paragraph (b)(5)(iii) of 
this section. 

(B) Eligible account managers shall 
keep and must make available upon re-
quest of any representative of the Com-
mission, the United States Department 
of Justice, or other appropriate regu-
latory agency, records sufficient to 
demonstrate that all allocations meet 
the standards of paragraph (b)(5)(iv) of 
this section and to permit the recon-
struction of the handling of the order 
from the time of placement by the ac-
count manager to the allocation to in-
dividual accounts. 

(C) Futures commission merchants, 
introducing brokers, or commodity 
trading advisors that execute orders or 
that carry accounts eligible for post- 
execution allocation, and members of 
designated contract markets or swap 
execution facilities that execute such 
orders, must maintain records that, as 
applicable, identify each order subject 
to post-execution allocation and the 
accounts to which contracts executed 
for such order are allocated. 

(D) In addition to any other remedies 
that may be available under the Act or 
otherwise, if the Commission has rea-
son to believe that an account manager 
has failed to provide information re-
quested pursuant to paragraph 
(b)(5)(v)(A) or (b)(5)(v)(B) of this sec-
tion, the Commission may inform in 
writing any designated contract mar-
ket, swap execution facility, swap deal-
er, or major swap participant, and that 
designated contract market, swap exe-
cution facility, swap dealer, or major 

swap participant shall prohibit the ac-
count manager from submitting orders 
for execution except for liquidation of 
open positions and no futures commis-
sion merchant shall accept orders for 
execution on any designated contract 
market, swap execution facility, or bi-
laterally from the account manager ex-
cept for liquidation of open positions. 

(E) Any account manager that be-
lieves he or she is or may be adversely 
affected or aggrieved by action taken 
by the Commission under paragraph 
(b)(5)(v)(D) of this section shall have 
the opportunity for a prompt hearing 
in accordance with the provisions of 
§ 21.03(g) of this chapter. 

(c)(1) Futures commission merchants, 
introducing brokers, and members of des-
ignated contract markets and swap execu-
tion facilities. Upon request of the des-
ignated contract market or swap exe-
cution facility, the Commission, or the 
United States Department of Justice, 
each futures commission merchant, in-
troducing broker, and member of a des-
ignated contract market or swap exe-
cution facility shall request from its 
customers and, upon receipt thereof, 
provide to the requesting body docu-
mentation of cash transactions under-
lying exchanges of futures or swaps for 
cash commodities or exchanges of fu-
tures or swaps in connection with cash 
commodity transactions. 

(2) Customers. Each customer of a fu-
tures commission merchant, intro-
ducing broker, or member of a des-
ignated contract market or swap exe-
cution facility shall create, retain, and 
produce upon request of the designated 
contract market or swap execution fa-
cility, the Commission, or the United 
States Department of Justice docu-
mentation of cash transactions under-
lying exchanges of futures or swaps for 
cash commodities or exchanges of fu-
tures or swaps in connection with cash 
commodity transactions. 

(3) Contract markets. Every contract 
market shall adopt rules which require 
its members to provide documentation 
of cash transactions underlying ex-
changes of futures for cash commod-
ities or exchanges of futures in connec-
tion with cash commodity transactions 
upon request of the contract market. 

(4) Documentation. For the purposes 
of this paragraph (c), documentation 
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means those documents customarily 
generated in accordance with cash 
market practices which demonstrate 
the existence and nature of the under-
lying cash transactions, including, but 
not limited to, contracts, confirmation 
statements, telex printouts, invoices, 
and warehouse receipts or other docu-
ments of title. 

(d) Futures commission merchants, re-
tail foreign exchange dealers, introducing 
brokers, and members of derivatives clear-
ing organizations clearing trades executed 
on designated contract markets and swap 
execution facilities. Each futures com-
mission merchant, each retail foreign 
exchange dealer, and each member of a 
derivatives clearing organization clear-
ing trades executed on a designated 
contract market or swap execution fa-
cility and, for purposes of paragraph 
(d)(3) of this section, each introducing 
broker, shall, as a minimum require-
ment, prepare regularly and promptly, 
and keep systematically and in perma-
nent form, the following: 

(1) A financial ledger record which 
will show separately for each customer 
all charges against and credits to such 
customer’s account, including but not 
limited to customer funds deposited, 
withdrawn, or transferred, and charges 
or credits resulting from losses or 
gains on closed transactions; 

(2) A record of transactions which 
will show separately for each account 
(including proprietary accounts): 

(i) All commodity futures trans-
actions executed for such account, in-
cluding the date, price, quantity, mar-
ket, commodity and future; 

(ii) All retail forex transactions exe-
cuted for such account, including the 
date, price, quantity, and currency; 

(iii) All commodity option trans-
actions executed for such account, in-
cluding the date, whether the trans-
action involved a put or call, expira-
tion date, quantity, underlying con-
tract for future delivery or underlying 
commodity, strike price, and details of 
the purchase price of the option, in-
cluding premium, mark-up, commis-
sion and fees; and 

(iv) All swap transactions executed 
for such account, including the date, 
price, quantity, market, commodity, 
swap, and, if cleared, the derivatives 
clearing organization; and 

(3) A record or journal which will sep-
arately show for each business day 
complete details of: 

(i) All commodity futures trans-
actions executed on that day, including 
the date, price, quantity, market, com-
modity, future and the person for 
whom such transaction was made; 

(ii) All retail forex transactions exe-
cuted on that day for such account, in-
cluding the date, price, quantity, cur-
rency and the person who whom such 
transaction was made; 

(iii) All commodity option trans-
actions executed on that day, including 
the date, whether the transaction in-
volved a put or call, the expiration 
date, quantity, underlying contract for 
future delivery or underlying com-
modity, strike price, details of the pur-
chase price of the option, including 
premium, mark-up, commission and 
fees, and the person for whom the 
transaction was made; 

(iv) All swap transactions executed 
on that day, including the date, price, 
quantity, market, commodity, swap, 
the person for whom such transaction 
was made, and, if cleared, the deriva-
tives clearing organization; and 

(v) In the case of an introducing 
broker, the record or journal required 
by this paragraph (d)(3) shall also in-
clude the futures commission merchant 
or retail foreign exchange dealer car-
rying the account for which each com-
modity futures, retail forex, com-
modity option, and swap transaction 
was executed on that day. Provided, 
however, that where reproductions on 
microfilm, microfiche or optical disk 
are substituted for hard copy in accord-
ance with the provisions of § 1.31(b), the 
requirements of paragraphs (d)(1) and 
(d)(2) of this section will be considered 
met if the person required to keep such 
records is ready at all times to provide, 
and immediately provides in the same 
city as that in which such person’s 
commodity futures, retail forex, com-
modity option, or swap books and 
records are maintained, at the expense 
of such person, reproduced copies 
which show the records as specified in 
paragraphs (d)(1) and (d)(2) of this sec-
tion, on request of any representatives 
of the Commission or the U.S. Depart-
ment of Justice. 
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(e) Members of derivatives clearing or-
ganizations clearing trades executed on 
designated contract markets and swap 
execution facilities. In the daily record 
or journal required to be kept under 
paragraph (d)(3) of this section, each 
member of a derivatives clearing orga-
nization clearing trades executed on a 
designated contract market or swap 
execution facility shall also show the 
floor broker or floor trader executing 
each transaction, the opposite floor 
broker or floor trader, and the opposite 
clearing member with whom it was 
made. 

(f) Members of designated contract mar-
kets. (1) Each member of a designated 
contract market who, in the place pro-
vided by the designated contract mar-
ket for the meeting of persons simi-
larly engaged, executes purchases or 
sales of any commodity for future de-
livery, commodity option, or swap on 
or subject to the rules of such des-
ignated contract market, shall prepare 
regularly and promptly a trading card 
or other record showing such purchases 
and sales. Such trading card or record 
shall show the member’s name, the 
name of the clearing member, trans-
action date, time, quantity, and, as ap-
plicable, underlying commodity, con-
tract for future delivery, or swap, price 
or premium, delivery month or expira-
tion date, whether the transaction in-
volved a put or a call, and strike price. 
Such trading card or other record shall 
also clearly identify the opposite floor 
broker or floor trader with whom the 
transaction was executed, and the op-
posite clearing member (if such oppo-
site clearing member is made known to 
the member). 

(2) Each member of a designated con-
tract market recording purchases and 
sales on trading cards must record such 
purchases and sales in exact chrono-
logical order of execution on sequential 
lines of the trading card without skip-
ping lines between trades; Provided, 
however, That if lines remain after the 
last execution recorded on a trading 
card, the remaining lines must be 
marked through. 

(3) Each member of a designated con-
tract market must identify on his or 
her trading cards the purchases and 
sales executed during the opening and 

closing periods designated by the des-
ignated contract market. 

(4) Trading cards prepared by a mem-
ber of a designated contract market 
must contain: 

(i) Pre-printed member identification 
or other unique identifying informa-
tion which would permit the trading 
cards of one member to be distin-
guished from those of all other mem-
bers; 

(ii) Pre-printed sequence numbers to 
permit the intra-day sequencing of the 
cards; and 

(iii) Unique and pre-printed identi-
fying information which would distin-
guish each of the trading cards pre-
pared by the member from other such 
trading cards for no less than a one- 
week period. 

(5) Trading cards prepared by a mem-
ber of a designated contract market 
and submitted pursuant to paragraph 
(f)(7)(i) of this section must be time- 
stamped promptly to the nearest 
minute upon collection by either the 
designated contract market or the rel-
evant clearing member. 

(6) Each member of a designated con-
tract market shall be accountable for 
all trading cards prepared in exact nu-
merical sequence, whether or not such 
trading cards are relied on as original 
source documents. 

(7) Trading records prepared by a 
member of a designated contract mar-
ket must: 

(i) Be submitted to designated con-
tract market personnel or the clearing 
member within 15 minutes of des-
ignated intervals not to exceed 30 min-
utes, commencing with the beginning 
of each trading session. The time pe-
riod for submission of trading records 
after the close of trading in each mar-
ket shall not exceed 15 minutes from 
the close. Such documents should nev-
ertheless be submitted as often as is 
practicable to the designated contract 
market or relevant clearing member; 
and 

(ii) Be completed in non-erasable ink. 
A member may correct any errors by 
crossing out erroneous information 
without obliterating or otherwise mak-
ing illegible any of the originally re-
corded information. With regard to 

VerDate Sep<11>2014 09:54 May 23, 2016 Jkt 238057 PO 00000 Frm 00145 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



136 

17 CFR Ch. I (4–1–16 Edition) § 1.36 

trading cards only, a member may cor-
rect erroneous information by rewrit-
ing the trading card; Provided, however, 
that the member must submit a ply of 
the trading card, or in the absence of 
plies the original trading card, that is 
subsequently rewritten in accordance 
with the collection schedule for trading 
cards and provided further, that the 
member is accountable for any trading 
card that subsequently is rewritten 
pursuant to paragraph (f)(6) of this sec-
tion. 

(8) Each member of a designated con-
tract market must use a new trading 
card at the beginning of each des-
ignated 30-minute interval (or such 
lesser interval as may be determined 
appropriate) or as may be required pur-
suant hereto. 

(g) Members of derivatives clearing or-
ganizations clearing trades executed on 
designated contract markets and swap 
execution facilities. (1) Each member of a 
derivatives clearing organization clear-
ing trades executed on a designated 
contract market or swap execution fa-
cility shall maintain a single record 
which shall show for each futures, op-
tion, or swap trade: the transaction 
date, time, quantity, and, as applica-
ble, underlying commodity, contract 
for future delivery, or swap, price or 
premium, delivery month or expiration 
date, whether the transaction involved 
a put or a call, strike price, floor 
broker or floor trader buying, clearing 
member buying, floor broker or floor 
trader selling, clearing member selling, 
and symbols indicating the buying and 
selling customer types. The customer 
type indicator shall show, with respect 
to each person executing the trade, 
whether such person: 

(i) Was trading for his or her own ac-
count, or an account for which he or 
she has discretion; 

(ii) Was trading for his or her clear-
ing member’s house account; 

(iii) Was trading for another member 
present on the exchange floor, or an ac-
count controlled by such other mem-
ber; or 

(iv) Was trading for any other type of 
customer. 

(2) The record required by this para-
graph (g) shall also show, by appro-
priate and uniform symbols, any trans-
action which is made non-competi-

tively in accordance with the provi-
sions of subpart J of part 38 of this 
chapter, and trades cleared on dates 
other than the date of execution. Ex-
cept as otherwise approved by the Com-
mission for good cause shown, the 
record required by this paragraph (g) 
shall be maintained in a format and 
coding structure approved by the Com-
mission— 

(i) In hard copy or on microfilm as 
specified in § 1.31, and 

(ii) For 60 days in computer-readable 
form on compatible magnetic tapes or 
discs. 

[77 FR 66324, Nov. 2, 2012, as amended at 77 
FR 75541, Dec. 21, 2012; 80 FR 80255, Dec. 24, 
2015] 

§ 1.36 Record of securities and prop-
erty received from customers. 

(a) Each futures commission mer-
chant and each retail foreign exchange 
dealer shall maintain, as provided in 
§ 1.31, a record of all securities and 
property received from customers or 
retail forex customers in lieu of money 
to margin, purchase, guarantee, or se-
cure the commodity interests of such 
customers or retail forex customers. 
Such record shall show separately for 
each customer or retail forex customer: 
A description of the securities or prop-
erty received; the name and address of 
such customer or retail forex customer; 
the dates when the securities or prop-
erty were received; the identity of the 
depositories or other places where such 
securities or property are segregated or 
held; the dates of deposits and with-
drawals from such depositories; and the 
dates of return of such securities or 
property to such customer or retail 
forex customer, or other disposition 
thereof, together with the facts and 
circumstances of such other disposi-
tion. In the event any futures commis-
sion merchant deposits with a deriva-
tives clearing organization, directly or 
with a bank or trust company acting as 
custodian for such derivatives clearing 
organization, securities and/or prop-
erty which belong to a particular cus-
tomer, such futures commission mer-
chant shall obtain written acknowledg-
ment from such derivatives clearing 
organization that it was informed that 
such securities or property belong to 
customers of the futures commission 
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merchant making the deposit. Such ac-
knowledgment shall be retained as pro-
vided in § 1.31. 

(b) Each derivatives clearing organi-
zation which receives from members 
securities or property belonging to par-
ticular customers of such members in 
lieu of money to margin, purchase, 
guarantee, or secure the commodity in-
terests of such customers, or receives 
notice that any such securities or prop-
erty have been received by a bank or 
trust company acting as custodian for 
such derivatives clearing organization, 
shall maintain, as provided in § 1.31, a 
record which will show separately for 
each member, the dates when such se-
curities or property were received, the 
identity of the depositories or other 
places where such securities or prop-
erty are segregated, the dates such se-
curities or property were returned to 
the member, or otherwise disposed of, 
together with the facts and cir-
cumstances of such other disposition 
including the authorization therefor. 

[77 FR 66328, Nov. 2, 2012] 

§ 1.37 Customer’s name, address, and 
occupation recorded; record of 
guarantor or controller of account. 

(a) Each futures commission mer-
chant, retail foreign exchange dealer, 
introducing broker, and member of a 
contract market shall keep a record in 
permanent form which shall show for 
each commodity interest account car-
ried or introduced by it the true name 
and address of the person for whom 
such account is carried or introduced 
and the principal occupation or busi-
ness of such person as well as the name 
of any other person guaranteeing such 
account or exercising any trading con-
trol with respect to such account. For 
each such commodity option account, 
the records kept by such futures com-
mission merchant, introducing broker, 
and member of a contract market must 
also show the name of the person who 
has solicited and is responsible for each 
customer’s account or assign account 
numbers in such a manner to identify 
that person. 

(b) As of the close of the market each 
day, each futures commission mer-
chant which carries an account for an-
other futures commission merchant, 
foreign broker (as defined in § 15.00 of 

this chapter), member of a contract 
market, or other person, on an omni-
bus basis shall maintain a daily record 
for each such omnibus account of the 
total open long contracts and the total 
open short contracts in each future and 
in each swap and, for commodity op-
tion transactions, the total open put 
options purchased, the total open put 
options granted, the total open call op-
tions purchased, and the total open call 
options granted for each commodity 
option expiration date. 

(c) Each designated contract market 
and swap execution facility shall keep 
a record in permanent form, which 
shall show the true name, address, and 
principal occupation or business of any 
foreign trader executing transactions 
on the facility or exchange. In addi-
tion, upon request, a designated con-
tract market or swap execution facility 
shall provide to the Commission infor-
mation regarding the name of any per-
son guaranteeing such transactions or 
exercising any control over the trading 
of such foreign trader. 

(d) Paragraph (c) of this section shall 
not apply to a designated contract 
market or swap execution facility on 
which transactions in futures, swaps or 
options (other than swaps) contracts of 
foreign traders are executed through, 
or the resulting transactions are main-
tained in, accounts carried by a reg-
istered futures commission merchant 
or introduced by a registered intro-
ducing broker subject to the provisions 
of paragraph (a) of this section. 

[77 FR 66328, Nov. 2, 2012] 

§ 1.38 Execution of transactions. 
(a) Competitive execution required; ex-

ceptions. All purchases and sales of any 
commodity for future delivery, and of 
any commodity option, on or subject to 
the rules of a contract market shall be 
executed openly and competitively by 
open outcry or posting of bids and of-
fers or by other equally open and com-
petitive methods, in the trading pit or 
ring or similar place provided by the 
contract market, during the regular 
hours prescribed by the contract mar-
ket for trading in such commodity or 
commodity option: Provided, however, 
That this requirement shall not apply 
to transactions which are executed 
non-competitively in accordance with 
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written rules of the contract market 
which have been submitted to and ap-
proved by the Commission, specifically 
providing for the non-competitive exe-
cution of such transactions. 

(b) Noncompetitive trades; exchange of 
futures, etc.; requirements. Every person 
handling, executing, clearing, or car-
rying trades, transactions or positions 
which are not competitively executed, 
including transfer trades or office 
trades, or trades involving the ex-
change of futures for cash commodities 
or the exchange of futures in connec-
tion with cash commodity trans-
actions, shall identify and mark by ap-
propriate symbol or designation all 
such transactions or contracts and all 
orders, records, and memoranda per-
taining thereto. 

(Approved by the Office of Management and 
Budget under control numbers 3038–0007 and 
3038–0022) 

[46 FR 54523, Nov. 3, 1981, as amended at 46 
FR 63035, Dec. 30, 1981] 

§ 1.39 Simultaneous buying and selling 
orders of different principals; exe-
cution of, for and between prin-
cipals. 

(a) Conditions and requirements. A 
member of a contract market or a swap 
execution facility who shall have at 
the same time both buying and selling 
orders of different principals for the 
same swap, commodity for future de-
livery in the same delivery month or 
the same option (both puts or both 
calls, with the same underlying con-
tract for future delivery or the same 
underlying commodity, expiration date 
and strike price) may execute such or-
ders for and directly between such 
principals at the market price, if in 
conformity with written rules of such 
contract market or swap execution fa-
cility which have been approved by or 
self-certified to the Commission, and: 

(1)(i) When trading is conducted in a 
trading pit or ring, such orders are 
first offered openly and competitively 
by open outcry in such trading pit or 
ring (A) by both bidding and offering at 
the same price, and neither such bid 
nor offer is accepted, or (B) by bidding 
and offering to a point where such offer 
is higher than such bid by not more 
than the minimum permissible price 
fluctuation applicable to such futures 

contract or commodity option on such 
contract market, and neither such bid 
nor offer is accepted; or 

(ii) When in non-pit trading in swaps 
or contracts of sale for future delivery, 
bids and offers are posted on a board, 
such member: 

(A) Pursuant to such buying order 
posts a bid on the board and, incident 
to the execution of such selling order, 
accepts such bid and all other bids 
posted at equal to or higher than the 
bid posted by him; or 

(B) Pursuant to such selling order 
posts an offer on the board and, inci-
dent to the execution of such buying 
order, accepts such offer and all other 
offers posted at prices equal to or lower 
than the offer posted by him; 

(2) Such member executes such or-
ders in the presence of an official rep-
resentative of such contract market or 
swap execution facility designated to 
observe such transactions and, by ap-
propriate descriptive words or symbol, 
clearly identifies all such transactions 
on his trading card or other record, 
made at the time of execution, and 
notes thereon the exact time of execu-
tion and promptly presents or makes 
available said record to such official 
representative for verification and ini-
tialing, as appropriate; 

(3) Such swap execution facility or 
contract market keeps a record in per-
manent form of each such transaction 
showing all transaction details re-
quired to be captured by the Act, Com-
mission rule or regulation; and 

(4) Neither the futures commission 
merchant, other registrant receiving 
nor the member executing such orders 
has any interest therein, directly or in-
directly, except as a fiduciary. 

(b) Large order execution procedures. 
(1) A member of a contract market or 
a swap execution facility may execute 
simultaneous buying and selling orders 
of different principals directly between 
the principals in compliance with Com-
mission regulations and large order 
execution procedures established by 
written rules of the contract market or 
swap execution facility that have been 
approved by or self-certified to the 
Commission: Provided, That, to the ex-
tent such large order execution proce-
dures do not meet the conditions and 
requirements of paragraph (a) of this 
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section, the contract market or swap 
execution facility has petitioned the 
Commission for, and the Commission 
has granted, an exemption from the 
conditions and requirements of para-
graph (a) of this section. Any such peti-
tion must be accompanied by proposed 
contract market or swap execution fa-
cility rules to implement the large 
order execution procedures. The peti-
tion shall include: 

(i) An explanation of why the pro-
posed large order execution rules do 
not comply with paragraph (a) of this 
section; and 

(ii) A description of a special surveil-
lance program that would be followed 
by the contract market or swap execu-
tion facility in monitoring the large 
order execution procedures. 

(2) The Commission may, in its dis-
cretion and upon such terms and condi-
tions as it deems appropriate, grant 
such petition for exemption if it finds 
that the exemption is not contrary to 
the public interest and the purpose of 
the provision from which explanation 
is sought. The petition shall be consid-
ered concurrently with the proposed 
large order execution rules. 

(c) Not deemed filling orders by offset. 
The execution of orders in compliance 
with the conditions herein set forth 
will not be deemed to constitute the 
filling of orders by offset within the 
meaning of section 4b(a) of the Act. 

[41 FR 3194, Jan. 21, 1976, as amended at 46 
FR 63035, Dec. 30, 1981; 47 FR 57008, Dec. 22, 
1982; 56 FR 12344, Mar. 25, 1991; 59 FR 5525, 
Feb. 7, 1994; 77 FR 66329, Nov. 2, 2012] 

MISCELLANEOUS 

§ 1.40 Crop, market information let-
ters, reports; copies required. 

Each futures commission merchant, 
each retail foreign exchange dealer, 
each introducing broker, and each 
member of a contract market or a swap 
execution facility shall, upon request, 
furnish or cause to be furnished to the 
Commission a true copy of any letter, 
circular, telecommunication, or report 
published or given general circulation 
by such futures commission merchant, 
retail foreign exchange dealer, intro-
ducing broker, member or eligible con-
tract participant which concerns crop 
or market information or conditions 

that affect or tend to affect the price of 
any commodity, including any ex-
change rate, and the true source of or 
authority for the information con-
tained therein. 

[77 FR 66329, Nov. 2, 2012] 

§§ 1.41–1.45 [Reserved] 

§ 1.46 Application and closing out of 
offsetting long and short positions. 

(a) Application of purchases and sales. 
(1) Except with respect to purchases or 
sales which are for omnibus accounts, 
or where the customer or account con-
troller has instructed otherwise, any 
futures commission merchant who, on 
or subject to the rules of a designated 
contract market: 

(i) Purchases any commodity for fu-
ture delivery for the account of any 
customer when the account of such 
customer at the time of such purchase 
has a short position in the same future 
of the same commodity on the same 
market; 

(ii) Sells any commodity for future 
delivery for the account of any cus-
tomer when the account of such cus-
tomer at the time of such sale has a 
long position in the same future of the 
same commodity on the same market; 

(iii) Purchases a put or call option 
for the account of any customer when 
the account of such customer at the 
time of such purchase has a short put 
or call option position with the same 
underlying futures contract or same 
underlying commodity, strike price, 
expiration date and contract market as 
that purchased; or 

(iv) Sells a put or call option for the 
account of any customer when the ac-
count of such customer at the time of 
such sale has a long put or call option 
position with the same underlying fu-
tures contract or same underlying 
commodity, strike price, expiration 
date and contract market as that 
sold—shall on the same day apply such 
purchase or sale against such pre-
viously held short or long futures or 
option position, as the case may be, 
and shall, for futures transactions, 
promptly furnish such customer a 
statement showing the financial result 
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of the transactions involved and, if ap-
plicable, that the account was intro-
duced to the futures commission mer-
chant by an introducing broker and the 
names of the futures commission mer-
chant and introducing broker. 

(2) Any futures commission merchant 
or retail foreign exchange dealer who: 

(i) Engages in a retail forex trans-
action involving the purchase of any 
currency for the account of any retail 
forex customer when the account of 
such retail forex customer at the time 
of such purchase has an open retail 
forex transaction for the sale of the 
same currency; 

(ii) Engages in a retail forex trans-
action involving the sale of any cur-
rency for the account of any retail 
forex customer when the account of 
such retail forex customer at the time 
of such sale has an open retail forex 
transaction for the purchase of the 
same currency; 

(iii) Purchases a put or call option in-
volving foreign currency for the ac-
count of any customer when the ac-
count of such customer at the time of 
such purchase has a short put or call 
option position with the same under-
lying currency, strike price, and expi-
ration date as that purchased; or 

(iv) Sells a put or call option involv-
ing foreign currency for the account of 
any customer when the account of such 
customer at the time of such sale has a 
long put or call option position with 
the same underlying currency, strike 
price, and expiration date as that 
sold—shall immediately apply such 
purchase or sale against such pre-
viously held opposite transaction, and 
shall promptly furnish such retail forex 
customer a statement showing the fi-
nancial result of the transactions in-
volved and, if applicable, that the ac-
count was introduced to the futures 
commission merchant or retail foreign 
exchange dealer by an introducing 
broker and the names of the futures 
commission merchant or retail foreign 
exchange dealer, and the introducing 
broker. 

(b) Close-out against oldest open posi-
tion. In all instances wherein the short 
or long futures, retail forex transaction 
or option position in such customer’s 
or retail forex customer’s account im-
mediately prior to such offsetting pur-

chase or sale is greater than the quan-
tity purchased or sold, the futures 
commission merchant or retail foreign 
exchange dealer shall apply such off-
setting purchase or sale to the oldest 
portion of the previously held short or 
long position: Provided, That upon spe-
cific instructions from the customer 
the offsetting transaction shall be ap-
plied as specified by the customer 
without regard to the date of acquisi-
tion of the previously held position; 
and Provided, further, that a futures 
commission merchant or retail foreign 
exchange dealer, if permitted by the 
rules of a registered futures associa-
tion, may offset, at the customer’s re-
quest, retail forex transactions of the 
same size, even if the customer holds 
other transactions of a different size, 
but in each case must offset the trans-
action against the oldest transaction of 
the same size. Such instructions may 
also be accepted from any person who, 
by power of attorney or otherwise, ac-
tually directs trading in the customer’s 
or retail forex customer’s account un-
less the person directing the trading is 
the futures commission merchant or 
retail foreign exchange dealer (includ-
ing any partner thereof), or is an offi-
cer, employee, or agent of the futures 
commission merchant or retail foreign 
exchange dealer. With respect to every 
such offsetting transaction that, in ac-
cordance with such specific instruc-
tions, is not applied to the oldest por-
tion of the previously held position, 
the futures commission merchant or 
retail foreign exchange dealer shall 
clearly show on the statement issued 
to the customer or retail forex cus-
tomer in connection with the trans-
action, that because of the specific in-
structions given by or on behalf of the 
customer or retail forex customer the 
transaction was not applied in the 
usual manner, i.e., against the oldest 
portion of the previously held position. 
However, no such showing need be 
made if the futures commission mer-
chant or retail foreign exchange dealer 
has received such specific instructions 
in writing from the customer or retail 
forex customer for whom such account 
is carried. 

(c) In-and-out trades; day trades. Not-
withstanding the provisions of para-
graphs (a) and (b) of this section shall 
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not be deemed to require the applica-
tion of purchases or sales closed out 
during the same day (commonly known 
as ‘‘in-and-out trades’’ or ‘‘day trades’’) 
against short or long positions carried 
forward from a prior date. 

(d) Exceptions. The provisions of this 
section shall not apply to: 

(1) Purchases or sales of commodity 
options constituting ‘‘bona fide hedg-
ing transactions’’ pursuant to rules of 
the contract market which have been 
adopted in accordance with the re-
quirements of § 1.61(b) and approved by 
the Commission pursuant to; section 
5a(a)(12)(A) of the Act Provided, That 
no contract market or futures commis-
sion merchant shall permit such option 
positions to be offset other than by 
open and competitive execution in the 
trading pit or ring provided by the con-
tract market, during the regular hours 
prescribed by the contract market for 
trading in such commodity option. 

(2) Purchases or sales constituting 
‘‘bona fide hedging transactions’’ as de-
fined in § 1.3(z); nor 

(3) Sales during a delivery period for 
the purpose of making delivery during 
such delivery period if such sales are 
accompanied by instructions to make 
delivery thereon, together with ware-
house receipts or other documents nec-
essary to effectuate such delivery. 

(4)–(7) [Reserved] 
(8) Purchases or sales held in error 

accounts, including but not limited to 
floor broker error accounts, and pur-
chases or sales identified as errors at 
the time they are assigned to an ac-
count that contains other purchases or 
sales not identified as errors and held 
in that account (‘‘error trades’’), pro-
vided that: 

(i) Each error trade does not offset 
another error trade held in the same 
account; 

(ii) Each error trade is offset by open 
and competitive means on or subject to 
the rules of a contract market by not 
later than the close of business on the 
business day following the day the 
error trade is discovered and assigned 
to an error account or identified as an 
error trade, unless at the close of busi-
ness on the business day following the 
discovery of the error trade, the rel-
evant market has reached a daily price 
fluctuation limit and the trader is un-

able to offset the error trade, in which 
case the error trade must be offset as 
soon as practicable thereafter; and 

(iii) No error trade is closed out by 
transferring such an open position to 
another account also controlled by 
that same trader. 

(e) The statements required by para-
graph (a) of this section may be fur-
nished to the customer or the person 
described in § 1.33(d) by means of elec-
tronic transmission, in accordance 
with § 1.33(g). 

(Approved by the Office of Management and 
Budget under control number 3038–0007) 

(Secs. 4g, 5, 42 Stat. 1000, 49 Stat. 1496; 7 
U.S.C. 6g, 7; secs. 4g, 5, 8a; 7 U.S.C. 6g, 7, 12a) 

[41 FR 3194, Jan. 21, 1976] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 1.46, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.fdsys.gov. 

§§ 1.47–1.48 [Reserved] 

§ 1.49 Denomination of customer funds 
and location of depositories. 

(a) Definitions. For purposes of this 
section: 

(1) Money center country. This term 
means Canada, France, Italy, Ger-
many, Japan, and the United Kingdom. 

(2) Money center currency. This term 
means the currency of any money cen-
ter country and the Euro. 

(b) Permissible denominations of obliga-
tions. (1) Subject to the terms and con-
ditions set forth in this section, a fu-
tures commission merchant’s obliga-
tions to a customer shall be denomi-
nated: 

(i) In the United States dollar; 
(ii) In a currency in which funds were 

deposited by the customer or were con-
verted at the request of the customer, 
to the extent of such deposits and con-
versions; or 

(iii) In a currency in which funds 
have accrued to the customer as a re-
sult of trading conducted on a des-
ignated contract market, to the extent 
of such accruals. 

(2)(i) A futures commission merchant 
shall prepare and maintain a written 
record of each transaction converting 
customer funds from one currency to 
another. 
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(ii) A written record prepared under 
paragraph (b)(2)(i) of this section must 
include the date the transaction was 
executed, the currencies converted, the 
amount converted, and the resulting 
amount. 

(iii) The information required under 
paragraph (b)(2)(ii) of this section must 
be provided to the customer upon the 
customer’s request. 

(c) Permissible locations of depositories. 
(1) Unless a customer provides instruc-
tions to the contrary, a futures com-
mission merchant or a derivatives 
clearing organization may hold cus-
tomer funds: 

(i) In the United States; 
(ii) In a money center country; or 
(iii) In the country of origin of the 

currency. 
(2) A futures commission merchant 

or derivatives clearing organization 
may hold customer funds outside the 
United States, in a jurisdiction that is 
not a money center country, or the 
country of origin of the currency only 
to the extent authorized by the cus-
tomer, provided, that the futures com-
mission merchant or derivatives clear-
ing organization must make and main-
tain a written record of such authoriza-
tion. Notwithstanding the foregoing, in 
no event shall a futures commission 
merchant or a derivatives clearing or-
ganization hold customer funds in a re-
stricted country subject to sanctions 
by the Office of Foreign Assets Control 
of the U.S. Department of Treasury. 

(d) Qualifications for depositories. (1) 
To hold customer funds required to be 
segregated pursuant to the Act and 
§§ 1.20 through 1.30, 1.32 and 1.36, a de-
pository must provide the depositing 
futures commission merchant or de-
rivatives clearing organization with 
the appropriate written acknowledg-
ment as required under §§ 1.20 and 1.26. 

(2) A depository, if located in the 
United States, must be: 

(i) A bank or trust company; 
(ii) A futures commission merchant 

registered as such with the Commis-
sion; or 

(iii) A derivatives clearing organiza-
tion. 

(3) A depository, if located outside 
the United States, must be: 

(i) A bank or trust company that has 
in excess of $1 billion of regulatory 
capital; 

(ii) A futures commission merchant 
that is registered as such with the 
Commission; or 

(iii) A derivatives clearing organiza-
tion. 

(e) Segregation requirements. (1) Each 
futures commission merchant and each 
derivatives clearing organization must, 
as of the close of each business day, 
hold in segregated accounts on behalf 
of commodity or option customers: 

(i) Sufficient United States dollars, 
held in the United States, to meet all 
United States dollar obligations; and 

(ii) Sufficient funds in each other 
currency to meet obligations in such 
currency. 

(2) Notwithstanding paragraph 
(e)(1)(ii) of this section, assets denomi-
nated in one currency may be held to 
meet obligations denominated in an-
other currency as follows: 

(i) United States dollars may be held 
in the United States or in money cen-
ter countries to meet obligations de-
nominated in any other currency; and 

(ii) Funds in money center currencies 
may be held in the United States or in 
money center countries to meet obliga-
tions denominated in currencies other 
than the United States dollar. 

(3) Each futures commission mer-
chant and each derivatives clearing or-
ganization shall make and maintain 
records sufficient to demonstrate com-
pliance with this paragraph (e). 

[68 FR 5551, Feb. 4, 2003, as amended at 76 FR 
44264, July 25, 2011; 77 FR 66330, Nov. 2, 2012] 

§§ 1.50–1.51 [Reserved] 

§ 1.52 Self-regulatory organization 
adoption and surveillance of min-
imum financial requirements. 

(a) For purposes of this section, the 
following terms are defined as follows: 

(1) Examinations expert is defined as a 
Nationally recognized accounting and 
auditing firm with substantial exper-
tise in audits of futures commission 
merchants, risk assessment and inter-
nal control reviews, and is an account-
ing and auditing firm that is accept-
able to the Commission; and 

(2) Self-regulatory organization means 
a contract market (as defined in 
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§ 1.3(h)) or a registered futures associa-
tion under section 17 of the Act. The 
term ‘‘self-regulatory organization’’ for 
purpose of this section does not include 
a swap execution facility (as defined in 
§ 1.3(rrrr)). 

(b)(1) Each self-regulatory organiza-
tion must adopt rules prescribing min-
imum financial and related reporting 
requirements for members who are reg-
istered futures commission merchants 
or registered retail foreign exchange 
dealers. Each self-regulatory organiza-
tion other than a contract market 
must adopt rules prescribing minimum 
financial and related reporting require-
ments for members who are registered 
introducing brokers. The self-regu-
latory organization’s minimum finan-
cial and related reporting requirements 
must be the same as, or more stringent 
than, the requirements contained in 
§§ 1.10 and 1.17, for futures commission 
merchants and introducing brokers, 
and §§ 5.7 and 5.12 of this chapter for re-
tail foreign exchange dealers; provided, 
however, that a self-regulatory organi-
zation may permit its member reg-
istrants that are registered with the 
Securities and Exchange Commission 
as securities brokers or dealers to file 
(in accordance with § 1.10(h)) a copy of 
their Financial and Operational Com-
bined Uniform Single Report under the 
Securities Exchange Act of 1934 
(‘‘FOCUS Report’’), Part II, Part IIA, 
or Part II CSE, as applicable, in lieu of 
Form 1–FR; provided, further, that such 
self-regulatory organization must re-
quire such member registrants to pro-
vide all information in Form 1–FR that 
is not included in the FOCUS Report 
Part II, Part IIA, or Part CSE provided 
by such member registrant. The defini-
tion of adjusted net capital must be the 
same as that prescribed in § 1.17(c) for 
futures commission merchants and in-
troducing brokers, and § 5.7(b)(2) of this 
chapter for futures commission mer-
chants offering or engaging in retail 
forex transactions and for retail for-
eign exchange dealers. 

(2) In addition to the requirements 
set forth in paragraph (b)(1) of this sec-
tion, each self-regulatory organization 
that has a futures commission mer-
chant member registrant must adopt 
rules prescribing risk management re-
quirements for futures commission 

merchant member registrants that 
shall be the same as, or more stringent 
than, the requirements contained in 
§ 1.11. 

(c)(1) Each self-regulatory organiza-
tion must establish and operate a su-
pervisory program that includes writ-
ten policies and procedures concerning 
the application of such supervisory 
program in the examination of its 
member registrants for the purpose of 
assessing whether each member reg-
istrant is in compliance with the appli-
cable self-regulatory organization and 
Commission regulations governing 
minimum net capital and related fi-
nancial requirements, the obligation to 
segregate customer funds, risk man-
agement requirements, financial re-
porting requirements, recordkeeping 
requirements, and sales practice and 
other compliance requirements. The 
supervisory program also must address 
the following elements: 

(i) Adequate levels and independence of 
examination staff. A self-regulatory or-
ganization must maintain staff of an 
adequate size, training, and experience 
to effectively implement a supervisory 
program. Staff of the self-regulatory 
organization, including officers, direc-
tors, and supervising committee mem-
bers, must maintain independent judg-
ment and its actions must not impair 
its independence nor appear to impair 
its independence in matters related to 
the supervisory program. The self-regu-
latory organization must provide an-
nual ethics training to all staff with re-
sponsibilities for the supervisory pro-
gram. 

(ii) Ongoing surveillance. A self-regu-
latory organization’s ongoing surveil-
lance of member registrants must in-
clude the review and analysis of finan-
cial reports and regulatory notices 
filed by member registrants with the 
designated self-regulatory organiza-
tion. 

(iii) High-risk firms. A self-regulatory 
organization’s supervisory program 
must include procedures for identifying 
member registrants that are deter-
mined to pose a high degree of poten-
tial financial risk, including the poten-
tial risk of loss of customer funds. 
High-risk member registrants must in-
clude firms experiencing financial or 
operational difficulties, failing to meet 
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segregation or net capital require-
ments, failing to maintain current 
books and records, or experiencing ma-
terial inadequacies in internal con-
trols. Enhanced monitoring for high 
risk firms should include, as appro-
priate, daily review of net capital, seg-
regation, and secured calculations, to 
assess compliance with self-regulatory 
organization and Commission require-
ments. 

(iv) On-site examinations. (A) A self- 
regulatory organization must conduct 
routine periodic on-site examinations 
of member registrants. Member futures 
commission merchants and retail for-
eign exchange dealers must be subject 
to on-site examinations no less fre-
quently than once every eighteen 
months. A self-regulatory organization 
shall establish a risk-based method of 
establishing the scope of each on-site 
examination; provided, however, that 
the scope of each on-site examination 
of a futures commission merchant or 
retail foreign exchange dealer must in-
clude an assessment of whether the 
registrant is in compliance with appli-
cable Commission and self-regulatory 
organization minimum capital, cus-
tomer fund protection, recordkeeping, 
and reporting requirements. 

(B) A self-regulatory organization 
other than a contract market must es-
tablish the frequency of on-site exami-
nations of member introducing brokers 
that do not operate pursuant to guar-
antee agreements with futures commis-
sion merchants or retail foreign ex-
change dealers using a risk-based ap-
proach, which takes into consideration 
the time elapsed since the self-regu-
latory organization’s previous exam-
ination of the introducing broker. 

(C) A self-regulatory organization 
must conduct on-site examinations of 
member registrants in accordance with 
uniform examination programs and 
procedures that have been submitted to 
the Commission. 

(v) Adequate documentation. A self- 
regulatory organization must ade-
quately document all aspects of the op-
eration of the supervisory program, in-
cluding the conduct of risk-based scope 
setting and the risk-based surveillance 
of high-risk member registrants, and 
the imposition of remedial and puni-
tive action(s) for material violations. 

(2) In addition to the requirements 
set forth in paragraph (c)(1) of this sec-
tion, the supervisory program of a self- 
regulatory organization that has a reg-
istered futures commission merchant 
member must satisfy the following re-
quirements: 

(i) The supervisory program must set 
forth in writing the examination stand-
ards that the self-regulatory organiza-
tion must apply in its examination of 
its registered futures commission mer-
chant member. The supervisory pro-
gram must be based on controls testing 
and substantive testing, and must ad-
dress all areas of risk to which the fu-
tures commission merchant can rea-
sonably be foreseen to be subject. The 
supervisory program must be based on 
an understanding of the internal con-
trol environment to determine the na-
ture, timing and extent of the controls 
and substantive testing to be per-
formed. The determination as to which 
elements of the supervisory program 
are to be performed on any examina-
tion must be based on the risk profile 
of each registered futures commission 
merchant member. 

(ii) All aspects of the supervisory 
program, including the standards pur-
suant to paragraph (c)(2)(iii) of this 
section, must, at minimum, conform to 
auditing standards issued by the Public 
Company Accounting Oversight Board 
as such standards would be applicable 
to a non-financial statement audit. 
These standards would include the 
training and proficiency of the auditor, 
due professional care in the perform-
ance of work, consideration of fraud in 
an audit, audit risk and materiality in 
conducting an audit, planning and su-
pervision, understanding the entity 
and its environment and assessing the 
risks of material misstatement, per-
forming audit procedures in response 
to assessed risk and evaluating the 
audit evidence obtained, auditor’s com-
munication with those charged with 
governance, and communicating inter-
nal control matters identified in an 
audit. 

(iii) The supervisory program must, 
at a minimum, have standards address-
ing the following: 

(A) The ethics of an examiner; 
(B) The independence of an examiner; 
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(C) The supervision, review, and qual-
ity control of an examiner’s work prod-
uct; 

(D) The evidence and documentation 
to be reviewed and retained in connec-
tion with an examination; 

(E) The sampling size and techniques 
used in an examination; 

(F) The examination risk assessment 
process; 

(G) The examination planning proc-
ess; 

(H) Materiality assessment; 
(I) Quality control procedures to en-

sure that the examinations maintain 
the level of quality expected; 

(J) Communications between an ex-
aminer and the regulatory oversight 
committee, or the functional equiva-
lent of the regulatory oversight com-
mittee, of the self-regulatory organiza-
tion of which the futures commission 
merchant is a member; 

(K) Communications between an ex-
aminer and a futures commission mer-
chant’s audit committee of the board 
of directors or other similar governing 
body; 

(L) Analytical review procedures; 
(M) Record retention; and 
(N) Required items for inclusion in 

the examination report, such as repeat 
violations, material items, and high 
risk issues. The examination report is 
intended solely for the information and 
use of the self-regulatory organizations 
and the Commission, and is not in-
tended to be and should not be used by 
any other person or entity. 

(iv) A self-regulatory organization 
must cause an examinations expert to 
evaluate the supervisory program and 
such self-regulatory organization’s ap-
plication of the supervisory program at 
least once every three years. 

(A) The self-regulatory organization 
must obtain from such examinations 
expert a written report on findings and 
recommendations issued under the con-
sulting services standards of the Amer-
ican Institute of Certified Public Ac-
countants that includes the following: 

(1) A statement that the examina-
tions expert has evaluated the super-
visory program, including the suffi-
ciency of the risk-based approach and 
the internal controls testing thereof, 
and comments and recommendations in 

connection with such evaluation from 
such examinations expert; 

(2) A statement that the examina-
tions expert has evaluated the applica-
tion of the supervisory program by the 
self-regulatory organization, and com-
ments and recommendations in connec-
tion with such evaluation from such 
examinations expert; and 

(3) The examinations expert’s report 
should include an analysis of the super-
visory program’s design to detect ma-
terial weaknesses in an entity’s inter-
nal control environment; 

(4) A discussion and recommendation 
of any new or best practices as pre-
scribed by industry sources, including, 
but not limited to, those from the 
American Institute of Certified Public 
Accountants, the Public Company Ac-
counting Oversight Board, the Insti-
tute of Internal Auditors, and The Risk 
Management Association. 

(B) The self-regulatory organization 
must provide the written report to the 
Commission no later than thirty days 
following the receipt thereof. The self- 
regulatory organization may also pro-
vide to the Commission a response, in 
writing, to any of the findings, com-
ments or recommendations made by 
the examinations expert. Upon resolu-
tion of any questions or comments 
raised by the Commission, and upon 
written notice from the Commission 
that it has no further comments or 
questions on the supervisory program 
as amended (by reason of the examina-
tions expert’s proposals, considerations 
of the Commission’s questions or com-
ments, or otherwise), the self-regu-
latory organization shall commence 
applying such supervisory program as 
the standard for examining its reg-
istered futures commission merchant 
members for all examinations con-
ducted with an ‘‘as-of’’ date later than 
the date of the Commission’s written 
notification. 

(v) The supervisory program must re-
quire the self-regulatory organization 
to report to its risk and/or audit com-
mittee of the board of directors, or a 
functional equivalent committee, with 
timely reports of the activities and 
findings of the supervisory program to 
assist the risk and/or audit committee 
of the board of directors, or a func-
tional equivalent committee, to fulfill 
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its responsibility of overseeing the ex-
amination function. 

(vi) The initial supervisory program 
shall be established as follows. Within 
180 days following the effective date of 
this section, or such other time as the 
Commission may approve, the self-reg-
ulatory organization shall submit a 
proposed supervisory program to the 
Commission for its review and com-
ment, together with a written report 
that includes the elements found in 
paragraphs (c)(2)(iv)(A)(1) and (3) of 
this section from an examinations ex-
pert who has evaluated the supervisory 
program. The self-regulatory organiza-
tion may provide the Commission a 
written response to any findings, com-
ments or recommendations made by 
the examinations expert. Upon resolu-
tion of any questions or comments 
raised by the Commission, and upon 
written notice from the Commission 
that it has no further comments or 
questions on the proposed supervisory 
program as amended (by reason of the 
considerations of the Commission’s 
questions or comments or otherwise), 
the self-regulatory organizations shall 
commence applying such supervisory 
program as the standard for examining 
its members that are registered as fu-
tures commission merchants for all ex-
aminations conducted with an ‘‘as-of’’ 
date later than the date of the Com-
mission’s written notification. 

(vii) The examinations expert’s re-
port, the self-regulatory organization’s 
response, as well as any information 
concerning the supervisory program or 
any review conducted pursuant to the 
program that is obtained by the exami-
nations expert, is confidential. Except 
as expressly provided for in this sec-
tion, such information may not be dis-
closed to anyone not involved in the re-
view process. 

(d)(1) Any two or more self-regu-
latory organizations may file with the 
Commission a plan for delegating to a 
designated self-regulatory organiza-
tion, for any registered futures com-
mission merchant, retail foreign ex-
change dealer, or introducing broker 
that is a member of more than one 
such self-regulatory organization, the 
function of: 

(i) Monitoring and examining for 
compliance with the minimum finan-

cial and related reporting requirements 
and risk management requirements, in-
cluding policies and procedures relat-
ing to the receipt, holding, investing 
and disbursement of customer funds, 
adopted by such self-regulatory organi-
zations and the Commission in accord-
ance with paragraphs (b) and (c) of this 
section; and 

(ii) Receiving the financial reports 
and notices necessitated by such min-
imum financial and related reporting 
requirements; provided, however, that 
the self-regulatory organization that 
delegates the functions set forth in this 
paragraph (d)(1) shall remain respon-
sible for its member registrants’ com-
pliance with the regulatory obliga-
tions, and if such self-regulatory orga-
nization becomes aware that a dele-
gated function is not being performed 
as required under this section, the self- 
regulatory organization shall promptly 
take any necessary steps to address 
any noncompliance. 

(2) If a plan established pursuant to 
paragraph (d)(1) of this section applies 
to any registered futures commission 
merchant, then such plan must include 
the following elements: 

(i) The Joint Audit Committee. The self- 
regulatory organizations that choose 
to participate in the plan shall form a 
Joint Audit Committee, consisting of 
all self-regulatory organizations in the 
plan as members. The members of the 
Joint Audit Committee shall establish, 
operate and maintain a Joint Audit 
Program in accordance with the re-
quirements of this section to ensure an 
effective and a high quality program 
for examining futures commission mer-
chants, to designate the designated 
self-regulatory organizations that will 
be responsible for the examinations of 
futures commission merchants pursu-
ant to the Joint Audit Program, and to 
satisfy such additional obligations set 
forth in this section in order to facili-
tate the examinations of futures com-
mission merchants by their respective 
designated self-regulatory organiza-
tions. 

(ii) The Joint Audit Program. The 
Joint Audit Program must, at min-
imum, satisfy the following require-
ments. 

(A) The purpose of the Joint Audit 
Program must be to assess whether 
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each registered futures commission 
merchant member of the Joint Audit 
Committee self-regulatory organiza-
tion members is in compliance with 
the Joint Audit Program and Commis-
sion regulations governing minimum 
net capital and related financial re-
quirements, the obligation to segregate 
customer funds, risk management re-
quirements, including policies and pro-
cedures relating to the receipt, hold-
ing, investment, and disbursement of 
customer funds, financial reporting re-
quirements, recordkeeping require-
ments, and sales practice and other 
compliance requirements. 

(B) The Joint Audit Program must 
include written policies and procedures 
concerning the application of the Joint 
Audit Program in the examination of 
the registered futures commission mer-
chant members of the Joint Audit 
Committee self-regulatory organiza-
tion members. 

(C)(1) Adequate levels and independ-
ence of examination staff. A designated 
self-regulatory organization must 
maintain staff of an adequate size, 
training, and experience to effectively 
implement the Joint Audit Program. 
Staff of the designated self-regulatory 
organization, including officers, direc-
tors, and supervising committee mem-
bers, must maintain independent judg-
ment and its actions must not impair 
its independence nor appear to impair 
its independence in matters related to 
the Joint Audit Program. The des-
ignated self-regulatory organization 
must provide annual ethics training to 
all staff with responsibilities for the 
Joint Audit Program. 

(2) Ongoing surveillance. A designated 
self-regulatory organization’s ongoing 
surveillance of futures commission 
merchant member registrants over 
which it has oversight responsibilities 
must include the review and analysis of 
financial reports and regulatory no-
tices filed by such member registrants 
with the designated self-regulatory or-
ganization. 

(3) High-risk firms. The Joint Audit 
Program must include procedures for 
identifying futures commission mer-
chant member registrants over which 
it has oversight responsibilities that 
are determined to pose a high degree of 
potential financial risk, including the 

potential risk of loss of customer 
funds. High-risk member registrants 
must include firms experiencing finan-
cial or operational difficulties, failing 
to meet segregation or net capital re-
quirements, failing to maintain cur-
rent books and records, or experiencing 
material inadequacies in internal con-
trols. Enhanced monitoring for high 
risk firms should include, as appro-
priate, daily review of net capital, seg-
regation, and secured calculations, to 
assess compliance with self-regulatory 
and Commission requirements. 

(4) On-site examinations. A designated 
self-regulatory organization must con-
duct routine periodic on-site examina-
tions of futures commission merchant 
member registrants over which it has 
oversight responsibilities. Such mem-
ber registrants must be subject to on- 
site examinations no less frequently 
than once every eighteen months. A 
designated self-regulatory organization 
shall establish a risk-based method of 
establishing the scope of each on-site 
examination, provided, however, that 
the scope of each on-site examination 
of a futures commission merchant 
must include an assessment of whether 
the registrant is in compliance with 
applicable Commission and self-regu-
latory organization minimum capital, 
customer fund protection, record-
keeping, and reporting requirements. A 
designated self-regulatory organization 
must conduct on-site examinations of 
futures commission merchant reg-
istrants in accordance with the Joint 
Audit Program. 

(D) The Joint Audit Committee 
members must adequately document 
all aspects of the operation of the Joint 
Audit Program, including the conduct 
of risk-based scope setting and the 
risk-based surveillance of high-risk 
member registrants, and the imposi-
tion of remedial and punitive action(s) 
for material violations. 

(E) The Joint Audit Program must 
set forth in writing the examination 
standards that a designated self-regu-
latory organization must apply in its 
examination of a registered futures 
commission merchant. The Joint Audit 
Program must be based on controls 
testing and substantive testing, and 
must address all areas of risk to which 
the futures commission merchant can 
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reasonably be foreseen to be subject. 
The Joint Audit Program must be 
based on an understanding of the inter-
nal control environment to determine 
the nature, timing and extent of the 
controls and substantive testing to be 
performed. The determination as to 
which elements of the Joint Audit Pro-
gram are to be performed on any exam-
ination must be based on the risk pro-
file of each registered futures commis-
sion merchant. 

(F) All aspects of the Joint Audit 
Program, including the standards re-
quired pursuant to paragraph 
(d)(2)(ii)(G) of this section, must, at 
minimum, conform to auditing stand-
ards issued by the Public Company Ac-
counting Oversight Board as such 
standards would be applicable to a non- 
financial statement audit. These stand-
ards would include the training and 
proficiency of the auditor, due profes-
sional care in the performance of work, 
consideration of fraud in an audit, 
audit risk and materiality in con-
ducting an audit, planning and super-
vision, understanding the entity and 
its environment and assessing the risks 
of material misstatement, performing 
audit procedures in response to as-
sessed risk and evaluating the audit 
evidence obtained, auditor’s commu-
nication with those charged with gov-
ernance, and communicating internal 
control matters identified in an audit. 

(G) The Joint Audit Program must 
have standards addressing those items 
listed in paragraph (c)(2)(iii) of this 
section. 

(H) The initial Joint Audit Program 
shall be established as follows. Within 
180 days following the effective date of 
this section, or such other time as the 
Commission may approve, the Joint 
Audit Committee members shall sub-
mit a proposed initial Joint Audit Pro-
gram to the Commission for its review 
and comment, together with a written 
report that includes the elements 
found in paragraphs (d)(2)(ii)(I)(1) and 
(d)(2)(ii)(I)(3) of this section from an 
examinations expert who has evaluated 
the Joint Audit Program. The Joint 
Audit Committee members may also 
provide to the Commission a response, 
in writing, to any of the findings, com-
ments or recommendations made by 
the examinations expert. Upon resolu-

tion of any questions or comments 
raised by the Commission, and upon 
written notice from the Commission 
that it has no further comments or 
questions on the proposed Joint Audit 
Program as amended (by reason of the 
considerations of the Commission’s 
questions or comments or otherwise), 
the designated self-regulatory organi-
zations shall commence applying such 
Joint Audit Program as the standard 
for examining their respective reg-
istered futures commission merchants 
for all examinations conducted with an 
‘‘as-of’’ date later than the date of the 
Commission’s written notification. 

(I) Following the establishment of 
the Joint Audit Program, no less fre-
quently than once every three years, 
the Joint Audit Committee members 
must cause an examinations expert to 
evaluate the Joint Audit Program and 
each designated self-regulatory organi-
zation’s application of the Joint Audit 
Program. The Joint Audit Committee 
members must obtain from such exami-
nations expert a written report, and 
must provide the written report to the 
Commission no later than forty-five 
days prior to the annual meeting of the 
members of the Joint Audit Committee 
to be held in that year pursuant to 
paragraph (d)(2)(iii)(A) of this section. 
The Joint Audit Committee members 
may also provide to the Commission a 
response, in writing, to any of the find-
ings, comments or recommendations 
made by the examinations expert. The 
examinations expert’s written report 
must include the following: 

(1) A statement that the examina-
tions expert has evaluated the Joint 
Audit Program, including the suffi-
ciency of the risk-based approach and 
the internal controls testing thereof, 
and comments and recommendations in 
connection with such evaluation from 
such examinations expert; 

(2) A statement that the examina-
tions expert has evaluated the applica-
tion of the Joint Audit Program by 
each designated self-regulatory organi-
zation, and comments and rec-
ommendations in connection with such 
evaluation from such examinations ex-
pert; 

(3) The examinations expert’s report 
on findings and recommendations 
issued under the consulting services 
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standards of the American Institute of 
Certified Public Accountants and 
should include an analysis of the super-
visory program’s design to detect ma-
terial weaknesses in an entities inter-
nal control environment; and 

(4) A discussion and recommendation 
of any new or best practices as pre-
scribed by industry sources, including, 
but not limited to, those from the 
American Institute of Certified Public 
Accountants, the Public Company Ac-
counting Oversight Board, the Internal 
Audit Association and The Risk Man-
agement Association. 

(J) The examinations expert’s report, 
the Joint Audit Committee’s response, 
as well as any information concerning 
the supervisory program or any review 
conducted pursuant to the program 
that is obtained by the examinations 
expert, is confidential. Except as ex-
pressly provided for in paragraphs 
(d)(2)(ii)(G) or (d)(2)(ii)(H) of this sec-
tion, such information may not be dis-
closed to anyone not involved in the re-
view process. 

(K) The Joint Audit Program must 
require each Joint Audit Committee 
member to provide to its risk and/or 
audit committee of the board of direc-
tors, or a functionally equivalent com-
mittee, with timely reports of the ac-
tivities and findings of the Joint Audit 
Program to assist the risk and/or audit 
committee of the board of directors, or 
a functionally equivalent committee, 
in fulfilling its responsibility of over-
seeing the examination function. 

(iii) Meetings of the Joint Audit Com-
mittee. (A) No less frequently than once 
every year, the Joint Audit Committee 
members must meet to consider wheth-
er changes to the Joint Audit Program 
are appropriate, and in considering 
such, in meetings corresponding to the 
written report obtained from an exami-
nations expert pursuant to paragraph 
(d)(2)(ii)(I) of this section, the Joint 
Audit Committee members must con-
sider such written report, including the 
results of the examinations expert’s as-
sessment of the Joint Audit Program 
and any additional recommendations. 
The Commission’s questions, com-
ments and proposals must also be con-
sidered. Upon written notice from the 
Commission that it has no further 
comments or questions on the Joint 

Audit Program as amended (by reason 
of the examinations expert’s proposals, 
considerations of the Commission’s 
questions, comments and proposals, or 
otherwise), the designated self-regu-
latory organizations shall commence 
applying such Joint Audit Program as 
the standard for examining their re-
spective registered futures commission 
merchants for all examinations con-
ducted with an ‘‘as-of’’ date later than 
the date of the Commission’s written 
notification. 

(B) In addition to the items consid-
ered in paragraph (d)(2)(iii)(A) of this 
section, the Joint Audit Committee 
members must consider the following 
items during the annual meeting: 

(1) The role of the Joint Audit Com-
mittee and its members as it relates to 
self-regulatory organization respon-
sibilities; 

(2) Developing and maintaining the 
Joint Audit Program for all designated 
self-regulatory organizations to follow 
with no exceptions; 

(3) Coordinating self-regulatory orga-
nization responsibilities with those of 
independent certified public account-
ants, the Commission and other regu-
lators and self-regulatory organiza-
tions (e.g., the Securities and Exchange 
Commission, the Financial Industry 
Regulatory Authority, and others, as 
the case may be for futures commission 
merchants subject to regulation by 
multiple regulators and self-regulatory 
organizations); 

(4) Coordinating and sharing informa-
tion between the Joint Audit Com-
mittee members, including issues and 
industry concerns in connection with 
examinations of futures commission 
merchants; 

(5) Identifying industry regulatory 
reporting issues and financial and oper-
ational internal control issues and 
modifying the Joint Audit Program ac-
cordingly; 

(6) Issuing risk alerts for futures 
commission merchants and/or des-
ignated self-regulatory organization 
examiners on an as-needed basis as 
issues arise; 

(7) Issuing an annual examination 
alert for certified public accountants 
and designated self-regulatory organi-
zation examiners; 

(8) Responding to industry issues; 
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(9) Providing industry feedback to 
Commission proposals; and 

(10) Developing and maintaining a 
standard of ethics and independence 
with which all examination units of 
the Joint Audit Committee members 
must comply. 

(C) Minutes must be taken of all 
meetings and distributed to all mem-
bers on a timely basis. 

(D) The Commission must receive 
timely prior notice of each meeting, 
have to right to attend and participate 
in each meeting and receive written 
copies of the reports and minutes re-
quired pursuant to paragraphs 
(d)(2)(ii)(J) and (d)(2)(iii)(C) of this sec-
tion, respectively. 

(3) The plan referenced in paragraph 
(d)(1) of this section shall not be effec-
tive without Commission approval pur-
suant to paragraph (h) of this section. 

(e) Any plan filed under this section 
may contain provisions for the alloca-
tion of expenses reasonably incurred by 
designated self-regulatory organiza-
tions among the self-regulatory organi-
zations participating in such a plan. 

(f) A plan’s designated self-regulatory 
organizations must report to: 

(1) That plan’s other self-regulatory 
organizations any violation of such 
other self-regulatory organizations’ 
rules and regulations for which the re-
sponsibility to monitor or examine has 
been delegated to such designated self- 
regulatory organization under this sec-
tion; and 

(2) The Director of the Division of 
Swap Dealer and Intermediary Over-
sight of the Commission any violation 
of a self-regulatory organization’s rules 
and regulations or any violation of the 
Commission’s regulations for which the 
responsibility to monitor, audit, or ex-
amine has been delegated to such des-
ignated self-regulatory organization 
under this section. 

(g) The Joint Audit Committee mem-
bers may, among themselves, establish 
programs to provide access to any nec-
essary financial or related information. 

(h) After appropriate notice and op-
portunity for comment, the Commis-
sion may, by written notice, approve 
such a plan, or any part of the plan, if 
it finds that the plan, or any part of it: 

(1) Is necessary or appropriate to 
serve the public interest; 

(2) Is for the protection and in the in-
terest of customers; 

(3) Reduces multiple monitoring and 
multiple examining for compliance 
with the minimum financial rules of 
the Commission and of the self-regu-
latory organizations submitting the 
plan of any futures commission mer-
chant, retail foreign exchange dealer, 
or introducing broker that is a member 
of more than one self-regulatory orga-
nization; 

(4) Reduces multiple reporting of the 
financial information necessitated by 
such minimum financial and related 
reporting requirements by any futures 
commission merchant, retail foreign 
exchange dealer, or introducing broker 
that is a member of more than one self- 
regulatory organization; 

(5) Fosters cooperation and coordina-
tion among the self-regulatory organi-
zations; and 

(6) Does not hinder the development 
of a registered futures association 
under section 17 of the Act. 

(i) After the Commission has ap-
proved a plan, or part thereof, under 
paragraph (h) of this section, a self-reg-
ulatory organization delegating the 
functions described in paragraph (d)(1) 
of this section must notify each of its 
members that are subject to such a 
plan: 

(1) Of the limited scope of the dele-
gating self-regulatory organization’s 
responsibility for such a member’s 
compliance with the Commission’s and 
self-regulatory organization’s min-
imum financial and related reporting 
requirements; and 

(2) Of the identity of the designated 
self-regulatory organization that has 
been delegated responsibility for such a 
member; provided, however, that the 
self-regulatory organization that dele-
gates, pursuant to paragraph (d) of this 
section, the functions set forth in para-
graphs (b) and (c) of this section shall 
remain responsible for its member reg-
istrants’ compliance with the regu-
latory obligations, and if such self-reg-
ulatory organization becomes aware 
that a delegated function is not being 
performed as required under this sec-
tion, the self-regulatory organization 
shall promptly take any necessary 
steps to address any noncompliance. 
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(j) The Commission may at any time, 
after appropriate notice and oppor-
tunity for hearing, withdraw its ap-
proval of any plan, or part thereof, es-
tablished under this section, if such 
plan, or part thereof, ceases to ade-
quately effectuate the purposes of sec-
tion 4f(b) of the Act or of this section. 

(k) Whenever a registered futures 
commission merchant, a registered re-
tail foreign exchange dealer, or a reg-
istered introducing broker holding 
membership in a self-regulatory orga-
nization ceases to be a member in good 
standing of that self-regulatory organi-
zation, such self-regulatory organiza-
tion must, on the same day that event 
takes place, give electronic notice of 
that event to the Commission at its 
Washington, DC, headquarters and send 
a copy of that notification to such fu-
tures commission merchant, retail for-
eign exchange dealer, or introducing 
broker. 

(l) Nothing in this section shall pre-
clude the Commission from examining 
any futures commission merchant, re-
tail foreign exchange dealer, or intro-
ducing broker for compliance with the 
minimum financial and related report-
ing requirements, and the risk manage-
ment requirements, as applicable, to 
which such futures commission mer-
chant, retail foreign exchange dealer, 
or introducing broker is subject. 

(m) In the event a plan is not filed 
and/or approved for each registered fu-
tures commission merchant, retail for-
eign exchange dealer, or introducing 
broker that is a member of more than 
one self-regulatory organization, the 
Commission may design and, after no-
tice and opportunity for comment, ap-
prove a plan for those futures commis-
sion merchants, retail foreign ex-
change dealers, or introducing brokers 
that are not the subject of an approved 
plan (under paragraph (h) of this sec-
tion), delegating to a designated self- 
regulatory organization the respon-
sibilities described in paragraph (d) of 
this section. 

[78 FR 68638, Nov. 14, 2013] 

§ 1.53 [Reserved] 

§ 1.54 Contract market rules submitted 
to and approved or not disapproved 
by the Secretary of Agriculture. 

Notwithstanding any provision of 
these rules, any bylaw, rule, regula-
tion, or resolution of a contract mar-
ket that was submitted to the Sec-
retary of Agriculture pursuant or 
§ 1.38(a) or § 1.39(a) of these rules, and 
was either approved by the Secretary 
or not disapproved by him, as of April 
21, 1975, shall continue in full force and 
effect unless and until disapproved, al-
tered or supplemented by or with the 
approval of the Commission. The adop-
tion of this rule does not constitute ap-
proval by the Commission of any con-
tract market bylaw, rule, regulation or 
resolution. 

(Sec. 411, Pub. L. 93–463, 88 Stat. 1414; 7 U.S.C. 
4a note) 

[45 FR 2314, Jan. 11, 1980] 

§ 1.55 Public disclosures by futures 
commission merchants. 

(a)(1) Except as provided in 1.65, no 
futures commission merchant, or in 
the case of an introduced account no 
introducing broker, may open a com-
modity futures account for a customer, 
other than for a customer specified in 
paragraph (f) of this section, unless the 
futures commission merchant or intro-
ducing broker first: 

(i) Furnishes the customer with a 
separate written disclosure statement 
containing only the language set forth 
in paragraph (b) of this section (except 
for nonsubstantive additions such as 
captions) or as otherwise approved 
under paragraph (c) of this section; 
Provided, however, that the disclosure 
statement may be attached to other 
documents as the cover page or the 
first page of such documents and as the 
only material on such page; and 

(ii) Receives from the customer an 
acknowledgment signed and dated by 
the customer that he received and un-
derstood the disclosure statement. 

(b) The language set forth in the 
written disclosure document required 
by paragraph (a) of this section shall be 
as follows: 
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RISK DISCLOSURE STATEMENT 

The risk of loss in trading commodity fu-
tures contracts can be substantial. You 
should, therefore, carefully consider whether 
such trading is suitable for you in light of 
your circumstances and financial resources. 
You should be aware of the following points: 

(1) You may sustain a total loss of the 
funds that you deposit with your broker to 
establish or maintain a position in the com-
modity futures market, and you may incur 
losses beyond these amounts. If the market 
moves against your position, you may be 
called upon by your broker to deposit a sub-
stantial amount of additional margin funds, 
on short notice, in order to maintain your 
position. If you do not provide the required 
funds within the time required by your 
broker, your position may be liquidated at a 
loss, and you will be liable for any resulting 
deficit in your account. 

(2) The funds you deposit with a futures 
commission merchant for trading futures po-
sitions are not protected by insurance in the 
event of the bankruptcy or insolvency of the 
futures commission merchant, or in the 
event your funds are misappropriated. 

(3) The funds you deposit with a futures 
commission merchant for trading futures po-
sitions are not protected by the Securities 
Investor Protection Corporation even if the 
futures commission merchant is registered 
with the Securities and Exchange Commis-
sion as a broker or dealer. 

(4) The funds you deposit with a futures 
commission merchant are generally not 
guaranteed or insured by a derivatives clear-
ing organization in the event of the bank-
ruptcy or insolvency of the futures commis-
sion merchant, or if the futures commission 
merchant is otherwise unable to refund your 
funds. Certain derivatives clearing organiza-
tions, however, may have programs that pro-
vide limited insurance to customers. You 
should inquire of your futures commission 
merchant whether your funds will be insured 
by a derivatives clearing organization and 
you should understand the benefits and limi-
tations of such insurance programs. 

(5) The funds you deposit with a futures 
commission merchant are not held by the fu-
tures commission merchant in a separate ac-
count for your individual benefit. Futures 
commission merchants commingle the funds 
received from customers in one or more ac-
counts and you may be exposed to losses in-
curred by other customers if the futures 
commission merchant does not have suffi-
cient capital to cover such other customers’ 
trading losses. 

(6) The funds you deposit with a futures 
commission merchant may be invested by 
the futures commission merchant in certain 
types of financial instruments that have 
been approved by the Commission for the 
purpose of such investments. Permitted in-

vestments are listed in Commission Regula-
tion 1.25 and include: U.S. government secu-
rities; municipal securities; money market 
mutual funds; and certain corporate notes 
and bonds. The futures commission mer-
chant may retain the interest and other 
earnings realized from its investment of cus-
tomer funds. You should be familiar with the 
types of financial instruments that a futures 
commission merchant may invest customer 
funds in. 

(7) Futures commission merchants are per-
mitted to deposit customer funds with affili-
ated entities, such as affiliated banks, secu-
rities brokers or dealers, or foreign brokers. 
You should inquire as to whether your fu-
tures commission merchant deposits funds 
with affiliates and assess whether such de-
posits by the futures commission merchant 
with its affiliates increases the risks to your 
funds. 

(8) You should consult your futures com-
mission merchant concerning the nature of 
the protections available to safeguard funds 
or property deposited for your account. 

(9) Under certain market conditions, you 
may find it difficult or impossible to liq-
uidate a position. This can occur, for exam-
ple, when the market reaches a daily price 
fluctuation limit (‘‘limit move’’). 

(10) All futures positions involve risk, and 
a ‘‘spread’’ position may not be less risky 
than an outright ‘‘long’’ or ‘‘short’’ position. 

(11) The high degree of leverage (gearing) 
that is often obtainable in futures trading 
because of the small margin requirements 
can work against you as well as for you. Le-
verage (gearing) can lead to large losses as 
well as gains. 

(12) In addition to the risks noted in the 
paragraphs enumerated above, you should be 
familiar with the futures commission mer-
chant you select to entrust your funds for 
trading futures positions. The Commodity 
Futures Trading Commission requires each 
futures commission merchant to make pub-
licly available on its Web site firm specific 
disclosures and financial information to as-
sist you with your assessment and selection 
of a futures commission merchant. Informa-
tion regarding this futures commission mer-
chant may be obtained by visiting our Web 
site, www.[Web site address]. 
ALL OF THE POINTS NOTED ABOVE 
APPLY TO ALL FUTURES TRADING 
WHETHER FOREIGN OR DOMESTIC. IN 
ADDITION, IF YOU ARE CONTEMPLATING 
TRADING FOREIGN FUTURES OR OP-
TIONS CONTRACTS, YOU SHOULD BE 
AWARE OF THE FOLLOWING ADDITIONAL 
RISKS: 

(13) Foreign futures transactions involve 
executing and clearing trades on a foreign 
exchange. This is the case even if the foreign 
exchange is formally ‘‘linked’’ to a domestic 
exchange, whereby a trade executed on one 
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exchange liquidates or establishes a position 
on the other exchange. No domestic organi-
zation regulates the activities of a foreign 
exchange, including the execution, delivery, 
and clearing of transactions on such an ex-
change, and no domestic regulator has the 
power to compel enforcement of the rules of 
the foreign exchange or the laws of the for-
eign country. Moreover, such laws or regula-
tions will vary depending on the foreign 
country in which the transaction occurs. For 
these reasons, customers who trade on for-
eign exchanges may not be afforded certain 
of the protections which apply to domestic 
transactions, including the right to use do-
mestic alternative dispute resolution proce-
dures. In particular, funds received from cus-
tomers to margin foreign futures trans-
actions may not be provided the same pro-
tections as funds received to margin futures 
transactions on domestic exchanges. Before 
you trade, you should familiarize yourself 
with the foreign rules which will apply to 
your particular transaction. 

(14) Finally, you should be aware that the 
price of any foreign futures or option con-
tract and, therefore, the potential profit and 
loss resulting therefrom, may be affected by 
any fluctuation in the foreign exchange rate 
between the time the order is placed and the 
foreign futures contract is liquidated or the 
foreign option contract is liquidated or exer-
cised. 

THIS BRIEF STATEMENT CANNOT, OF 
COURSE, DISCLOSE ALL THE RISKS AND 
OTHER ASPECTS OF THE COMMODITY 
MARKETS. 

I hereby acknowledge that I have received 
and understood this risk disclosure state-
ment. 
llllllllllllllllllllllll

Date 
llllllllllllllllllllllll

Signature of Customer 

(c) The Commission may approve for 
use in lieu of the risk disclosure docu-
ment required by paragraph (b) of this 
section a risk disclosure statement ap-
proved by one or more foreign regu-
latory agencies or self-regulatory orga-
nizations if the Commission deter-
mines that such risk disclosure state-
ment is reasonably calculated to pro-
vide the disclosure required by para-
graph (b) of this section. Notice of risk 
disclosure statements that may be used 
to satisfy Commission disclosure re-
quirements, what requirements such 
statements meet and the jurisdictions 
which accept each format will be set 
forth in appendix A to this section; 
Provided, however, that an FCM also 
provides a customer with the risk dis-

closure statement required by para-
graph (b) of this section and obtains 
the customer’s acknowledgment that it 
has read and understands the disclo-
sure document. 

(d) Any futures commission mer-
chant, or in the case of an introduced 
account any introducing broker, may 
open a commodity futures account for 
a customer without obtaining the sepa-
rate acknowledgments of disclosure 
and elections required by this section 
and by § 1.33(g), and by §§ 33.7 and 190.06 
of this chapter, provided that: 

(1) Prior to the opening of such ac-
count, the futures commission mer-
chant or introducing broker obtains an 
acknowledgement from the customer, 
which may consist of a single signature 
at the end of the futures commission 
merchant’s or introducing broker’s 
customer account agreement, or on a 
separate page, of the disclosure state-
ments, consents and elections specified 
in this section and § 1.33(g), and in 
§§ 33.7, 155.3(b)(2), 155.4(b)(2), and 190.06 
of this chapter, and which may include 
authorization for the transfer of funds 
from a segregated customer account to 
another account of such customer, as 
listed directly above the signature line, 
provided the customer has acknowl-
edged by check or other indication 
next to a description of each specified 
disclosure statement, consent or elec-
tion that the customer has received 
and understood such disclosure state-
ment or made such consent or election; 
and 

(2) The acknowledgment referred to 
in paragraph (d)(1) of this section is ac-
companied by and executed contem-
poraneously with delivery of the disclo-
sures and elective provisions required 
by this section and § 1.33(g), and by 
§§ 33.7 and 190.06 of this chapter. 

(e) The acknowledgment required by 
paragraph (a) of this section must be 
retained by the futures commission 
merchant or introducing broker in ac-
cordance with § 1.31. 

(f) A futures commission merchant 
or, in the case of an introduced ac-
count, an introducing broker, may 
open a commodity futures account for 
an ‘‘institutional customer’’ as defined 
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in § 1.3(g) without furnishing such insti-
tutional customer the disclosure state-
ments or obtaining the acknowledg-
ments required under paragraph (a) of 
this section §§ 1.33(g) and 1.65(a)(3), and 
§§ 30.6(a), 33.7(a), 155.3(b)(2), 155.4(b)(2) 
and 190.10(c) of this chapter. 

(g) This section does not relieve a fu-
tures commission merchant or intro-
ducing broker from any other disclo-
sure obligation it may have under ap-
plicable law. 

(h) Notwithstanding any other provi-
sion of this section or § 1.65, a person 
registered or required to be registered 
with the Commission as a futures com-
mission merchant pursuant to sections 
4f(a)(1) or 4f(a)(2) of the Commodity Ex-
change Act and registered or required 
to be registered with the Securities and 

Exchange Commission as a broker or 
dealer pursuant to sections 15(b)(1) or 
15(b)(11) of the Securities Exchange Act 
of 1934 and rules thereunder must pro-
vide to a customer or prospective cus-
tomer, prior to the acceptance of any 
order for, or otherwise handling any 
transaction in or in connection with, a 
security futures product for a cus-
tomer, the disclosures set forth in 
§ 41.41(b)(1) of this chapter. 

(Approved by the Office of Management and 
Budget under control number 3038–0022) 

(Secs. 4b, 4c(b), 4g(1), 4l, 4o, and 8a(5), Com-
modity Exchange Act, 7 U.S.C. 6b, 6c(b), 
6g(1), 6l, 6o, and 12a(5)(1976), and sec. 217, 
Commodity Futures Trading Act of 1974, 88 
Stat. 1405; secs. 2(a)(1), 4b, 4c, 4d, 4f and 8a, 
Commodity Exchange Act, as amended (7 
U.S.C. 2, 6b, 6c, 6f and 12a)) 
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* * * * * 

[The following language should be printed on 
a page other than the pages containing the 

disclosure language above and may be omit-
ted from the required disclosure statement] 

This disclosure document meets the risk 
disclosure requirements in the jurisdictions 
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identified below ONLY for those instruments 
which are specified. 

United States: Commodity futures, options 
on commodity futures and options on com-
modities subject to the Commodity Ex-
change Act. 

United Kingdom: Futures, options on fu-
tures, options on commodities and options 
on equities traded by members of the 
United Kingdom Securities and Futures 
Authority pursuant to the Financial Serv-
ices Act, 1986. 

Ireland: Financial futures and options on fi-
nancial futures traded by members of fu-
tures exchanges on exchanges whose rules 
have been approved by the Central Bank of 
Ireland under Chapter VIII of the Central 
Bank Act, 1989. 

(i) Notwithstanding any other provi-
sion of this section, no futures commis-
sion merchant may enter into a cus-
tomer account agreement or first ac-
cept funds from a customer, unless the 
futures commission merchant discloses 
to the customer all information about 
the futures commission merchant, in-
cluding its business, operations, risk 
profile, and affiliates, that would be 
material to the customer’s decision to 
entrust such funds to and otherwise do 
business with the futures commission 
merchant and that is otherwise nec-
essary for full and fair disclosure. In 
connection with the disclosure of such 
information, the futures commission 
merchant shall provide material infor-
mation about the topics described in 
paragraph (k) of this section, expand-
ing upon such information as necessary 
to keep such disclosure from being mis-
leading, whether through omission or 
otherwise. The futures commission 
merchant shall also disclose the same 
information required by this paragraph 
to all customers existing on the effec-
tive date of this paragraph even if the 
futures commission merchant and such 
existing customers have previously en-
tered into a customer account agree-
ment or the futures commission mer-
chant has already accepted funds from 
such existing customers. The futures 
commission merchant shall update the 
information required by this section as 
and when necessary, but at least annu-
ally, to keep such information accurate 
and complete and shall promptly dis-
close such updated information to all 
of its customers. In connection with 
such obligation to update information, 

the futures commission merchant shall 
take into account any material change 
to its business operation, financial con-
dition and other factors material to 
the customer’s decision to entrust the 
customer’s funds and otherwise do 
business with the futures commission 
merchant since its most recent disclo-
sure pursuant to this paragraph, and 
for this purpose shall without limita-
tion consider events that require peri-
odic reporting required to be filed pur-
suant to § 1.12. For purposes of this sec-
tion, the disclosures required pursuant 
to this paragraph will be referred to as 
the ‘‘Disclosure Documents.’’ The Dis-
closure Documents shall provide a de-
tailed table of contents referencing and 
describing the Disclosure Documents. 

(j)(1) Each futures commission mer-
chant shall make the Disclosure Docu-
ments available to each customer to 
whom disclosure is required pursuant 
to paragraph (i) of this section (for pur-
poses of this section, its ‘‘FCM Cus-
tomers’’) and to the general public. 

(2) A futures commission merchant 
shall make the Disclosure Documents 
available to FCM Customers and to the 
general public by posting a copy of the 
Disclosure Documents on the futures 
commission merchant’s Web site. A fu-
tures commission merchant, however, 
may use an electronic means other 
than its Web site to make the Disclo-
sure Documents available to its FCM 
Customers; provided that: 

(i) The electronic version of the Dis-
closure Documents shall be presented 
in a format that is readily commu-
nicated to the FCM Customers. Infor-
mation is readily communicated to the 
FCM Customers if it is accessible to 
the ordinary computer user by means 
of commonly available hardware and 
software and if the electronically deliv-
ered document is organized in substan-
tially the same manner as would be re-
quired for a paper document with re-
spect to the order of presentation and 
the relative prominence of informa-
tion; and 

(ii) A complete paper copy of the Dis-
closure Documents shall be provided to 
an FCM Customer upon request. 

(k) Specific topics. The futures com-
mission merchant shall provide mate-
rial information about the following 
specific topics: 
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(1) The futures commission mer-
chant’s name, address of its principal 
place of business, phone number, fax 
number, and email address; 

(2) The name, title, business address, 
business background, areas of responsi-
bility, and the nature of the duties of 
each person that is defined as a prin-
cipal of the futures commission mer-
chant pursuant to § 3.1 of this chapter; 

(3) The significant types of business 
activities and product lines engaged in 
by the futures commission merchant, 
and the approximate percentage of the 
futures commission merchant’s assets 
and capital that are used in each type 
of activity; 

(4) The futures commission mer-
chant’s business on behalf of its cus-
tomers, including types of customers, 
markets traded, international busi-
nesses, and clearinghouses and car-
rying brokers used, and the futures 
commission merchant’s policies and 
procedures concerning the choice of 
bank depositories, custodians, and 
counterparties to permitted trans-
actions under § 1.25; 

(5) The material risks, accompanied 
by an explanation of how such risks 
may be material to its customers, of 
entrusting funds to the futures com-
mission merchant, including, without 
limitation, the nature of investments 
made by the futures commission mer-
chant (including credit quality, weight-
ed average maturity, and weighted av-
erage coupon); the futures commission 
merchant’s creditworthiness, leverage, 
capital, liquidity, principal liabilities, 
balance sheet leverage and other lines 
of business; risks to the futures com-
mission merchant created by its affili-
ates and their activities, including in-
vestment of customer funds in an af-
filiated entity; and any significant li-
abilities, contingent or otherwise, and 
material commitments; 

(6) The name of the futures commis-
sion merchant’s designated self-regu-
latory organization and its Web site 
address and the location where the an-
nual audited financial statements of 
the futures commission merchant is 
made available; 

(7) Any material administrative, 
civil, enforcement, or criminal com-
plaints or actions filed against the 
FCM where such complaints or actions 

have not concluded, and any enforce-
ment complaints or actions filed 
against the FCM during the last three 
years; 

(8) A basic overview of customer fund 
segregation, futures commission mer-
chant collateral management and in-
vestments, futures commission mer-
chants, and joint futures commission 
merchant/broker dealers; 

(9) Information on how a customer 
may obtain information regarding fil-
ing a complaint about the futures com-
mission merchant with the Commis-
sion or with the firm’s designated self- 
regulatory organization; and 

(10) The following financial data as of 
the most recent month-end when the 
Disclosure Document is prepared: 

(i) The futures commission mer-
chant’s total equity, regulatory cap-
ital, and net worth, all computed in ac-
cordance with U.S. Generally Accepted 
Accounting Principles and § 1.17, as ap-
plicable; 

(ii) The dollar value of the futures 
commission merchant’s proprietary 
margin requirements as a percentage of 
the aggregate margin requirement for 
futures customers, Cleared Swaps Cus-
tomers, and 30.7 customers; 

(iii) The smallest number of futures 
customers, Cleared Swaps Customers, 
and 30.7 customers that comprise 50 
percent of the futures commission mer-
chant’s total funds held for futures cus-
tomers, Cleared Swaps Customers, and 
30.7 customers, respectively; 

(iv) The aggregate notional value, by 
asset class, of all non-hedged, principal 
over-the-counter transactions into 
which the futures commission mer-
chant has entered; 

(v) The amount, generic source and 
purpose of any committed unsecured 
lines of credit (or similar short-term 
funding) the futures commission mer-
chant has obtained but not yet drawn 
upon; 

(vi) The aggregated amount of fi-
nancing the futures commission mer-
chant provides for customer trans-
actions involving illiquid financial 
products for which it is difficult to ob-
tain timely and accurate prices; and 

(vii) The percentage of futures cus-
tomer, Cleared Swaps Customer, and 
30.7 customer receivable balances that 
the futures commission merchant had 
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to write-off as uncollectable during the 
past 12-month period, as compared to 
the current balance of funds held for 
futures customers, Cleared Swaps Cus-
tomers, and 30.7 customers; and 

(11) A summary of the futures com-
mission merchant’s current risk prac-
tices, controls and procedures. 

(l) In addition to the foregoing, each 
futures commission merchant shall 
adopt policies and procedures reason-
ably designed to ensure that adver-
tising and solicitation activities by 
each such futures commission mer-
chant and any introducing brokers as-
sociated with such futures commission 
merchant are not misleading to its 
FCM Customers in connection with 
their decision to entrust funds to and 
otherwise do business with such fu-
tures commission merchant. 

(m) The Disclosure Document re-
quired by paragraph (i) of this section 
is in addition to the Risk Disclosure 
Statement required under paragraph 
(a) of this section. 

(n) All Disclosure Documents, with 
each Disclosure Document dated the 
date of first use, shall be maintained in 
accordance with § 1.31 and shall be 
made available promptly upon request 
to representatives of its designated 
self-regulatory organization, represent-
atives of the Commission, and rep-
resentatives of applicable prudential 
regulators. 

(o)(1) Each futures commission mer-
chant shall make the following finan-
cial information publicly available on 
its Web site: 

(i) The daily Statement of Segrega-
tion Requirements and Funds in Seg-
regation for Customers Trading on U.S. 
Exchanges for the most current 12- 
month period; 

(ii) The daily Statement of Secured 
Amounts and Funds Held in Separate 
Accounts for 30.7 Customers Pursuant 
to Commission Regulation 30.7 for the 
most current 12-month period; 

(iii) The daily Statement of Cleared 
Swaps Customer Segregation Require-
ments and Funds in Cleared Swaps Cus-
tomer Accounts Under Section 4d(f) of 
the Act for the most current 12-month 
period; 

(iv) A summary schedule of the fu-
tures commission merchant’s adjusted 
net capital, net capital, and excess net 

capital, all computed in accordance 
with § 1.17 and reflecting balances as of 
the month-end for the 12 most recent 
months; 

(v) The Statement of Financial Con-
dition, the Statement of Segregation 
Requirements and Funds in Segrega-
tion for Customers Trading on U.S. Ex-
changes, the Statement of Secured 
Amounts and Funds Held in Separate 
Accounts for 30.7 Customers Pursuant 
to Commission Regulation 30.7, the 
Statement of Cleared Swaps Customer 
Segregation Requirements and Funds 
in Cleared Swaps Customer Accounts 
Under Section 4d(f) of the Act, an all 
related footnotes to the above sched-
ules that are part of the futures com-
mission merchant’s most current cer-
tified annual report pursuant to § 1.16; 
and 

(vi) The Statement of Segregation 
Requirements and Funds in Segrega-
tion for Customers Trading on U.S. Ex-
changes, the Statement of Secured 
Amounts and Funds Held in Separate 
Accounts for 30.7 Customers Pursuant 
to Commission Regulation30.7, and the 
Statement of Cleared Swaps Customer 
Accounts Under Section 4d(f) of the 
Act that are part of the futures com-
mission merchant’s unaudited Form 1– 
FR–FCM or Financial and Operational 
Combined Uniform Single Report under 
the Securities Exchange Act of 1934 
(‘‘FOCUS Report’’) for the most cur-
rent 12-month period. 

(2) To the extent any of the financial 
data identified in paragraph (1) of this 
section is amended, the FCM must 
clearly notate that the data has been 
amended. 

(3) Each futures commission mer-
chant must include a statement on its 
Web site that is available to the public 
that financial information regarding 
the futures commission merchant, in-
cluding how the futures commission 
merchant invests and holds customer 
funds, may be obtained from the Na-
tional Futures Association and include 
a link to the Web site of the National 
Futures Association’s Basic System 
where information regarding the fu-
tures commission merchant’s invest-
ment of customer funds is maintained. 

(4) Each futures commission mer-
chant must include a statement on its 
Web site that is available to the public 

VerDate Sep<11>2014 09:54 May 23, 2016 Jkt 238057 PO 00000 Frm 00169 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



160 

17 CFR Ch. I (4–1–16 Edition) § 1.56 

that additional financial information 
on all futures commission merchants is 
available from the Commodity Futures 
Trading Commission, and include a 
link to the Commodity Futures Trad-
ing Commission’s Web page for finan-
cial data for futures commission mer-
chants. 

[43 FR 31890, July 24, 1978] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 1.55, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.fdsys.gov. 

§ 1.56 Prohibition of guarantees 
against loss. 

(a) [Reserved] 
(b) No futures commission merchant 

or introducing broker may in any way 
represent that it will, with respect to 
any commodity interest in any account 
carried by the futures commission mer-
chant for or on behalf of any person: 

(1) Guarantee such person against 
loss; 

(2) Limit the loss of such person; or 
(3) Not call for or attempt to collect 

initial and maintenance margin as es-
tablished by the rules of the applicable 
board of trade. 

(c) No person may in any way rep-
resent that a futures commission mer-
chant or introducing broker will en-
gage in any of the acts or practices de-
scribed in paragraph (b) of this section. 

(d) This section shall not be con-
strued to prevent a futures commission 
merchant or introducing broker from: 

(1) Assuming or sharing in the losses 
resulting from an error or mishandling 
of an order; or 

(2) Participating as a general partner 
in a commodity pool which is a limited 
partnership. 

(e) This section shall not affect any 
guarantee entered into prior to Janu-
ary 28, 1982, but this section shall apply 
to any extension, modification or re-
newal thereof entered into after such 
date. 

[46 FR 62844, Dec. 29, 1981, as amended at 48 
FR 35291, Aug. 3, 1983] 

§ 1.57 Operations and activities of in-
troducing brokers. 

(a) Each introducing broker must: 
(1) Open and carry each customer’s 

account with a carrying futures com-

mission merchant on a fully-disclosed 
basis: Provided, however, That an intro-
ducing broker which has entered into a 
guarantee agreement with a futures 
commission merchant in accordance 
with the provisions of § 1.10(j) must 
open and carry such customer’s ac-
count with such guarantor futures 
commission merchant on a fully-dis-
closed basis; and 

(2) Transmit promptly for execution 
all customer orders to: 

(i) A carrying futures commission 
merchant; or 

(ii) A floor broker, if the introducing 
broker identifies its carrying futures 
commission merchant and that car-
rying futures commission merchant is 
also the clearing member with respect 
to the customer’s order. 

(b) An introducing broker may not 
carry proprietary accounts, nor may an 
introducing broker carry accounts in 
foreign futures. 

(c) An introducing broker may not 
accept any money, securities or prop-
erty (or extend credit in lieu thereof) 
to margin, guarantee or secure any 
trades or contracts of customers, or 
any money, securities or property ac-
cruing as a result of such trades or con-
tracts: Provided, however, That an in-
troducing broker may deposit a check 
in a qualifying account or forward a 
check drawn by a customer if: 

(1) The futures commission merchant 
carrying the customer’s account au-
thorizes the introducing broker, in 
writing, to receive a check in the name 
of the futures commission merchant, 
and the introducing broker retains 
such written authorization in its files 
in accordance with § 1.31; 

(2) The check is payable to the fu-
tures commission merchant carrying 
the customer’s account; 

(3) The check is deposited by the in-
troducing broker, on the same day 
upon which it is received, in a bank or 
trust company located in the United 
States in a qualifying account, or the 
check is mailed or otherwise trans-
mitted by the introducing broker to 
the futures commission merchant on 
the same day upon which it is received; 

(4) For purposes of this paragraph (c), 
a qualifying account shall be deemed 
to be an account: 
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(i) Which is maintained in an account 
name which clearly identifies the funds 
therein as belonging to customers of 
the futures commission merchant car-
rying the customer’s account; 

(ii) For which the bank or trust com-
pany restricts withdrawals to with-
drawals by the carrying futures com-
mission merchant; 

(iii) For which the bank or trust 
company prohibits the introducing 
broker or anyone acting upon its behalf 
from withdrawing funds; and 

(iv) For which the bank or trust com-
pany provides the futures commission 
merchant carrying the customer’s ac-
count with a written acknowledgment, 
which the futures commission mer-
chant must retain in its files in accord-
ance with § 1.31, that it was informed 
that the funds deposited therein are 
those of customers and are being held 
in accordance with the provisions of 
the Act and the regulations in this 
chapter. 

[48 FR 35291, Aug. 3, 1983, as amended at 57 
FR 23143, June 2, 1992; 77 FR 66330, Nov. 2, 
2012] 

§ 1.58 Gross collection of exchange-set 
margins. 

(a) Each futures commission mer-
chant which carries a commodity fu-
tures or commodity option position for 
another futures commission merchant 
or for a foreign broker on an omnibus 
basis must collect, and each futures 
commission merchant and foreign 
broker for which an omnibus account is 
being carried must deposit, initial and 
maintenance margin on each position 
reported in accordance with § 17.04 of 
this chapter at a level no less than that 
established for customer accounts by 
the rules of the applicable contract 
market. 

(b) If the futures commission mer-
chant which carries a commodity fu-
tures or commodity option position for 
another futures commission merchant 
or for a foreign broker on an omnibus 
basis allows a position to be margined 
as a spread position or as a hedged po-
sition in accordance with the rules of 
the applicable contract market, the 
carrying futures commission merchant 
must obtain and retain a written rep-
resentation from the futures commis-
sion merchant or from the foreign 

broker for which the omnibus account 
is being carried that each such position 
is entitled to be so margined. 

[61 FR 19187, May 1, 1996] 

§ 1.59 Activities of self-regulatory orga-
nization employees, governing 
board members, committee mem-
bers, and consultants. 

(a) Definitions. For purposes of this 
section: 

(1) Self-regulatory organization means 
‘‘self-regulatory organization,’’ as de-
fined in § 1.3(ee), and includes the term 
‘‘clearing organization,’’ as defined in 
§ 1.3(d). 

(2) Governing board member means a 
member, or functional equivalent 
thereof, of the board of governors of a 
self-regulatory organization. 

(3) Committee member means a mem-
ber, or functional equivalent thereof, of 
any committee of a self-regulatory or-
ganization. 

(4) Employee means any person hired 
or otherwise employed on a salaried or 
contract basis by a self-regulatory or-
ganization, but does not include: 

(i) Any governing board member 
compensated by a self-regulatory orga-
nization solely for governing board ac-
tivities; or 

(ii) Any committee member com-
pensated by a self-regulatory organiza-
tion solely for committee activities; or 

(iii) Any consultant hired by a self- 
regulatory organization. 

(5) Material information means infor-
mation which, if such information were 
publicly known, would be considered 
important by a reasonable person in 
deciding whether to trade a particular 
commodity interest on a contract mar-
ket or a swap execution facility, or to 
clear a swap contract through a deriva-
tives clearing organization. As used in 
this section, ‘‘material information’’ 
includes, but is not limited to, infor-
mation relating to present or antici-
pated cash positions, commodity inter-
ests, trading strategies, the financial 
condition of members of self-regu-
latory organizations or members of 
linked exchanges or their customers, or 
the regulatory actions or proposed reg-
ulatory actions of a self-regulatory or-
ganization or a linked exchange. 
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(6) Non-public information means in-
formation which has not been dissemi-
nated in a manner which makes it gen-
erally available to the trading public. 

(7) Linked exchange means: 
(i) Any board of trade, exchange or 

market outside the United States, its 
territories or possessions, which has an 
agreement with a contract market or 
swap execution facility in the United 
States that permits positions in a com-
modity interest which have been estab-
lished on one of the two markets to be 
liquidated on the other market; 

(ii) Any board of trade, exchange or 
market outside the United States, its 
territories or possessions, the products 
of which are listed on a United States 
contract market, swap execution facil-
ity, or a trading facility thereof; 

(iii) Any securities exchange, the 
products of which are held as margin in 
a commodity account or cleared by a 
securities clearing organization pursu-
ant to a cross-margining arrangement 
with a futures clearing organization; or 

(iv) Any clearing organization which 
clears the products of any of the fore-
going markets. 

(8) Commodity interest means any com-
modity futures, commodity option or 
swap contract traded on or subject to 
the rules of a contract market, a swap 
execution facility or linked exchange, 
or cleared by a derivatives clearing or-
ganization, or cash commodities traded 
on or subject to the rules of a board of 
trade which has been designated as a 
contract market. 

(9) Related commodity interest means 
any commodity interest which is trad-
ed on or subject to the rules of a con-
tract market, swap execution facility, 
linked exchange, or other board of 
trade, exchange, or market, or cleared 
by a derivatives clearing organization, 
other than the self-regulatory organi-
zation by which a person is employed, 
and with respect to which: 

(i) Such employing self-regulatory 
organization has recognized or estab-
lished intermarket spread margins or 
other special margin treatment be-
tween that other commodity interest 
and a commodity interest which is 
traded on or subject to the rules of the 
employing self-regulatory organiza-
tion; or 

(ii) Such other self-regulatory orga-
nization has recognized or established 
intermarket spread margins or other 
special margin treatment with another 
commodity interest as to which the 
person has access to material, non-
public information. 

(10) Pooled investment vehicle means a 
trading vehicle organized and operated 
as a commodity pool within the mean-
ing of § 4.10(d) of this chapter, and 
whose units of participation have been 
registered under the Securities Act of 
1933, or a trading vehicle for which § 4.5 
of this chapter makes available relief 
from regulation as a commodity pool 
operator, i.e., registered investment 
companies, insurance company sepa-
rate accounts, bank trust funds, and 
certain pension plans. 

(b) Employees of self-regulatory organi-
zations; Self-regulatory organization 
rules. (1) Each self-regulatory organiza-
tion must maintain in effect rules 
which have been submitted to the Com-
mission pursuant to section 5c(c) of the 
Act and part 40 of this chapter (or, pur-
suant to section 17(j) of the Act in the 
case of a registered futures association) 
that, at a minimum, prohibit: 

(i) Employees of the self-regulatory 
organization from: 

(A) Trading, directly or indirectly, in 
any commodity interest traded on or 
cleared by the employing contract 
market, swap execution facility, or 
clearing organization; 

(B) Trading, directly or indirectly, in 
any related commodity interest; 

(C) Trading, directly or indirectly, in 
a commodity interest traded on con-
tract markets or swap execution facili-
ties or cleared by derivatives clearing 
organizations other than the employ-
ing self-regulatory organization if the 
employee has access to material, non- 
public information concerning such 
commodity interest; 

(D) Trading, directly or indirectly, in 
a commodity interest traded on or 
cleared by a linked exchange if the em-
ployee has access to material, non-pub-
lic information concerning such com-
modity interest; and 

(ii) Employees of the self-regulatory 
organization from disclosing to any 
other person any material, non-public 
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information which such employee ob-
tains as a result of his or her employ-
ment at the self-regulatory organiza-
tion where such employee has or 
should have a reasonable expectation 
that the information disclosed may as-
sist another person in trading any com-
modity interest; Provided, however, 
That such rules shall not prohibit dis-
closures made in the course of an em-
ployee’s duties, or disclosures made to 
another self-regulatory organization, 
linked exchange, court of competent 
jurisdiction or representative of any 
agency or department of the federal or 
state government acting in his or her 
official capacity. 

(2) Each self-regulatory organization 
may adopt rules, which must be sub-
mitted to the Commission pursuant to 
section 5a(a)(12)(A) of the Act and Com-
mission regulation 1.41 (or, pursuant to 
section 17(j) of the Act in the case of a 
registered futures association), which 
set forth circumstances under which 
exemptions from the trading prohibi-
tion contained in paragraph (b)(1)(i) of 
this section may be granted; such ex-
emptions are to be administered by the 
self-regulatory organization on a case- 
by-case basis. Specifically, such cir-
cumstances may include: 

(i) Participation by an employee in 
pooled investment vehicles where the 
employee has no direct or indirect con-
trol with respect to transactions exe-
cuted for or on behalf of such vehicles; 
and 

(ii) Trading by an employee under 
circumstances enumerated by the self- 
regulatory organization in rules which 
the self-regulatory organization deter-
mines are not contrary to the purposes 
of this regulation, the Commodity Ex-
change Act, the public interest, or just 
and equitable principles of trade. 

(c) Governing board members, committee 
members, and consultants; Registered fu-
tures association rules. Each registered 
futures association must maintain in 
effect rules which have been submitted 
to the Commission pursuant to section 
17(j) of the Act which provide that no 
governing board member, committee 
member, or consultant shall use or dis-
close—for any purpose other than the 
performance of official duties as a gov-
erning board member, committee mem-
ber, or consultant—material, non-pub-

lic information obtained as a result of 
the performance of such person’s offi-
cial duties. 

(d) Prohibited conduct. (1) No em-
ployee, governing board member, com-
mittee member, or consultant shall: 

(i) Trade for such person’s own ac-
count, or for or on behalf of any other 
account, in any commodity interest, on 
the basis of any material, non-public 
information obtained through special 
access related to the performance of 
such person’s official duties as an em-
ployee, governing board member, com-
mittee member, or consultant; or 

(ii) Disclose for any purpose incon-
sistent with the performance of such 
person’s official duties as an employee, 
governing board member, committee 
member, or consultant any material, 
non-public information obtained 
through special access related to the 
performance of such duties. 

(2) No person shall trade for such per-
son’s own account, or for or on behalf 
of any other account, in any com-
modity interest, on the basis of any 
material, non-public information that 
such person knows was obtained in vio-
lation of paragraph (d)(1) of this sec-
tion from an employee, governing 
board member, committee member, or 
consultant. 

[58 FR 54973, Oct. 25, 1993, as amended at 65 
FR 47847, Aug. 4, 2000; 77 FR 66330, Nov. 2, 
2012] 

§ 1.60 Pending legal proceedings. 

(a) Every contract market shall sub-
mit to the Commission copies of the 
complaint, any dispositive or partially 
dispositive decision, any notice of ap-
peal filed concerning such decisions 
and such further documents as the 
Commission may thereafter request 
filed in any material legal proceeding 
to which the contract market is a 
party or its property or assets is sub-
ject. 

(b) Every futures commission mer-
chant shall sumit to the Commission 
copies of any dispositive or partially 
dispositive decision for which a notice 
of appeal has been filed, the notice of 
appeal and such further documents as 
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the Commission may thereafter re-
quest filed in any material legal pro-
ceeding to which the futures commis-
sion merchant is a party or its prop-
erty or assets is subjects. 

(c) Every contract market shall sub-
mit to the Commission copies of the 
complaint, any dispositive or partially 
dispositive decision, any notice of ap-
peal filed concerning such decisions 
and such further documents as the 
Commission may thereafter request 
filed in any material legal proceeding 
instituted against any officer, director, 
or other official of the contract market 
arising from conduct in such person’s 
capacity as a contract market official 
and alleging violations of: 

(1) The act or any rule, regulation, or 
order thereunder; 

(2) the constitution, bylaws or rules 
of the contract market; or 

(3) the applicable provisions of state 
law relating to the duties of officers, 
directors, or other officials of business 
organizations. 

(d) Every futures commission mer-
chant shall submit to the Commission 
copies of any dispositive or partially 
dispositive decision concerning which a 
notice of appeal has been filed, the no-
tice of appeal, and such further docu-
ments as the Commission may there-
after request filed in any material 
legal proceeding instituted against any 
person who is a principal of the futures 
commission merchant (as that term is 
defined in § 3.1(a) of this chapter) aris-
ing from conduct in such person’s ca-
pacity as a principal of the futures 
commission merchant and alleging vio-
lations of: (1) The Act or any rule, reg-
ulation, or order thereunder; or (2) pro-
visions of state law relating to a duty 
or obligation owed by such a principal. 

(e) All documents required by this 
section to be submitted to the Commis-
sion shall be mailed via first-class or 
submitted by other more expeditious 
means to the Commission’s head-
quarters office in Washington, DC, At-
tention: Office of the General Counsel. 
All documents required by this section 
to be submitted to the Commission as 
to matters pending on the effective 
date of the section (May 25, 1984), shall 
be mailed to the Commission within 45 
days of that effective date. Thereafter, 
all complaints required by this section 

to be submitted to the Commission by 
contract markets shall be mailed to 
the Commission within 10 days after 
the initiation of the legal proceedings 
to which they relate, all decisions re-
quired to be submitted by contract 
markets shall be mailed within 10 days 
of their date of issuance, all notices of 
appeal required to be submitted by con-
tract markets shall be mailed within 10 
days of the filing or receipt by the con-
tract market of the notice of appeal, 
and all decisions and notices of appeal 
required to be submitted by futures 
commission merchants shall be mailed 
within 10 days of the filing or receipt 
by the futures commission merchant of 
the relevant notice of appeal. For pur-
poses of paragraph (a), (b), (c) and (d) of 
this rule, a ‘‘material legal pro-
ceeding’’ includes but is not limited to 
actions involving alleged violations of 
the Commodity Exchange Act or the 
Commission’s regulations. However, a 
legal proceeding is not ‘‘material’’ for 
the purposes of this rule if the pro-
ceeding is not in a federal or state 
court or if the Commission is a party. 

[49 FR 17750, Apr. 25, 1984] 

§§ 1.61–1.62 [Reserved] 

§ 1.63 Service on self-regulatory orga-
nization governing boards or com-
mittees by persons with discipli-
nary histories. 

(a) Definitions. For purposes of this 
section: 

(1) Self-regulatory organization means 
a ‘‘self-regulatory organization’’ as de-
fined in § 1.3(ee), and includes a ‘‘clear-
ing organization’’ as defined in § 1.3(d), 
except as defined in paragraph (b)(6) of 
this section. 

(2) Disciplinary committee means any 
person or committee of persons, or any 
subcommittee thereof, that is author-
ized by a self-regulatory organization 
to issue disciplinary charges, to con-
duct disciplinary proceedings, to settle 
disciplinary charges, to impose dis-
ciplinary sanctions or to hear appeals 
thereof. 

(3) Arbitration panel means any person 
or panel empowered by a self-regu-
latory organization to arbitrate dis-
putes involving such organization’s 
members or their customers. 
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(4) Oversight panel means any panel 
authorized by a self-regulatory organi-
zation to review, recommend or estab-
lish policies or procedures with respect 
to the self-regulatory organization’s 
surveillance, compliance, rule enforce-
ment or disciplinary responsibilities. 

(5) Final decision means: 
(i) A decision of a self-regulatory or-

ganization which cannot be further ap-
pealed within the self-regulatory orga-
nization, is not subject to the stay of 
the Commission or a court of com-
petent jurisdiction, and has not been 
reversed by the Commission or any 
court of competent jurisdiction; or, 

(ii) Any decision by an administra-
tive law judge, a court of competent ju-
risdiction or the Commission which has 
not been stayed or reversed. 

(6) Disciplinary offense means: 
(i) Any violation of the rules of a 

self-regulatory organization except 
those rules related to 

(A) Decorum or attire, 
(B) Financial requirements, or 
(C) Reporting or recordkeeping un-

less resulting in fines aggregating more 
than $5,000 within any calendar year; 

(ii) Any rule violation described in 
subparagraphs (a)(6)(i) (A) through (C) 
of this regulation which involves fraud, 
deceit or conversion or results in a sus-
pension or expulsion; 

(iii) Any violation of the Act or the 
regulations promulgated thereunder; 
or, 

(iv) Any failure to exercise super-
visory responsibility with respect to 
acts described in paragraphs (a)(6) (i) 
through (iii) of this section when such 
failure is itself a violation of either the 
rules of a self-regulatory organization, 
the Act or the regulations promulgated 
thereunder. 

(v) A disciplinary offense must arise 
out of a proceeding or action which is 
brought by a self-regulatory organiza-
tion, the Commission, any federal or 
state agency, or other governmental 
body. 

(7) Settlement agreement means any 
agreement consenting to the imposi-
tion of sanctions by a self-regulatory 
organization, a court of competent ju-
risdiction or the Commission. 

(b) Each self-regulatory organization 
must maintain in effect rules which 
have been submitted to the Commis-

sion pursuant to section 5c(c) of the 
Act and part 40 of this chapter or, in 
the case of a registered futures associa-
tion, pursuant to section 17(j) of the 
Act, that render a person ineligible to 
serve on its disciplinary committees, 
arbitration panels, oversight panels or 
governing board who: 

(1) Was found within the prior three 
years by a final decision of a self-regu-
latory organization, an administrative 
law judge, a court of competent juris-
diction or the Commission to have 
committed a disciplinary offense; 

(2) Entered into a settlement agree-
ment within the prior three years in 
which any of the findings or, in the ab-
sence of such findings, any of the acts 
charged included a disciplinary offense; 

(3) Currently is suspended from trad-
ing on any contract market, is sus-
pended or expelled from membership 
with any self-regulatory organization, 
is serving any sentence of probation or 
owes any portion of a fine imposed pur-
suant to either: 

(i) A finding by a final decision of a 
self-regulatory organization, an admin-
istrative law judge, a court of com-
petent jurisdiction or the Commission 
that such person committed a discipli-
nary offense; or, 

(ii) A settlement agreement in which 
any of the findings or, in the absence of 
such findings, any of the acts charged 
included a disciplinary offense. 

(4) Currently is subject to an agree-
ment with the Commission or any self- 
regulatory organization not to apply 
for registration with the Commission 
or membership in any self-regulatory 
organization; 

(5) Currently is subject to or has had 
imposed on him within the prior three 
years a Commission registration rev-
ocation or suspension in any capacity 
for any reason, or has been convicted 
within the prior three years of any of 
the felonies listed in section 8a(2)(D) 
(ii) through (iv) of the Act; 

(6) Currently is subject to a denial, 
suspension or disqualification from 
serving on the disciplinary committee, 
arbitration panel or governing board of 
any self-regulatory organization as 
that term is defined in section 3(a)(26) 
of the Securities Exchange Act of 1934. 

(c) No person may serve on a discipli-
nary committee, arbitration panel, 
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oversight panel or governing board of a 
self-regulatory organization if such 
person is subject to any of the condi-
tions listed in paragraphs (b) (1) 
through (6) of this section. 

(d) Each self-regulatory organization 
shall submit to the Commission a 
schedule listing all those rule viola-
tions which constitute disciplinary of-
fenses as defined in paragraph (a)(6)(i) 
of this section and to the extent nec-
essary to reflect revisions shall submit 
an amended schedule within thirty 
days of the end of each calendar year. 
Each self-regulatory organization must 
maintain and keep current the sched-
ule required by this section, and post 
the schedule on the self-regulatory or-
ganization’s Web site so that it is in a 
public place designed to provide notice 
to members and otherwise ensure its 
availability to the general public. 

(e) Each self-regulatory organization 
shall submit to the Commission within 
thirty days of the end of each calendar 
year a certified list of any persons who 
have been removed from its discipli-
nary committees, arbitration panels, 
oversight panels or governing board 
pursuant to the requirements of this 
regulation during the prior year. 

(f) Whenever a self-regulatory organi-
zation finds by final decision that a 
person has committed a disciplinary 
offense and such finding makes such 
person ineligible to serve on that self- 
regulatory organization’s disciplinary 
committees, arbitration panels, over-
sight panels or governing board, the 
self-regulatory organization shall in-
form the Commission of that finding 
and the length of the ineligibility in 
any notice it is required to provide to 
the Commission pursuant to either sec-
tion 17(h)(1) of the Act or Commission 
regulation 9.11. 

[55 FR 7890, Mar. 6, 1990, as amended at 58 FR 
37653, July 13, 1993; 64 FR 23, Jan. 4, 1999; 77 
FR 66331, Nov. 2, 2012] 

§ 1.64 Composition of various self-reg-
ulatory organization governing 
boards and major disciplinary com-
mittees. 

(a) Definitions. For purposes of this 
section: 

(1) Self-regulatory organization means 
‘‘self-regulatory organization’’ as de-
fined in § 1.3(ee), not including a 

‘‘clearing organization’’ as defined in 
§ 1.3(d). 

(2) Major disciplinary committee means 
a committee of persons who are au-
thorized by a self-regulatory organiza-
tion to conduct disciplinary hearings, 
to settle disciplinary charges, to im-
pose disciplinary sanctions or to hear 
appeals thereof in cases involving any 
violation of the rules of the self-regu-
latory organization except those 
which: 

(i) Are related to: 
(A) Decorum or attire, 
(B) Financial requirements, or 
(C) Reporting or recordkeeping; and, 
(ii) Do not involve fraud, deceit or 

conversion. 
(3) Regular voting member of a gov-

erning board means any person who is 
eligible to vote routinely on matters 
being considered by the board and ex-
cludes those members who are only eli-
gible to vote in the case of a tie vote by 
the board. 

(4) Membership interest (i) In the case 
of a contract market, each of the fol-
lowing will be considered a different 
membership interest: 

(A) Floor brokers, 
(B) Floor traders, 
(C) Futures commission merchants, 
(D) Producers, consumers, processors, 

distributors, and merchandisers of 
commodities traded on the particular 
contract market, 

(E) Participants in a variety of pits 
or principal groups of commodities 
traded on the particular contract mar-
ket; and, 

(F) Other market users or partici-
pants; except that with respect to para-
graph (c)(2) of this section, a contract 
market may define membership inter-
ests according to the different pits or 
principal groups of commodities traded 
on the contract market. 

(ii) In the case of a registered futures 
association, each of the following will 
be considered a different membership 
interest: 

(A) Futures commission merchants, 
(B) Introducing brokers, 
(C) Commodity pool operators, 
(D) Commodity trading advisors; and, 
(E) Associated persons, except that 

under paragraph (c)(3) of this section 
an associated person will be deemed to 
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represent the same membership inter-
est as its sponsor. 

(b) Each self-regulatory organization 
must maintain in effect standards and 
procedures with respect to its gov-
erning board which have been sub-
mitted to the Commission pursuant to 
section 5a(a)(12)(A) of the Act and § 1.41 
or, when applicable to a registered fu-
tures association, pursuant to section 
17(j) of the Act, that ensure: 

(1) That twenty percent or more of 
the regular voting members of the 
board are persons who: 

(i) Are knowledgeable of futures trad-
ing or financial regulation or are oth-
erwise capable of contributing to gov-
erning board deliberations; and, 

(ii)(A) Are not members of the self- 
regulatory organization, 

(B) Are not currently salaried em-
ployees of the self-regulatory organiza-
tion, 

(C) Are not primarily performing 
services for the self-regulatory organi-
zation in a capacity other than as a 
member of the self-regulatory organi-
zation’s governing board, or 

(D) Are not officers, principals or em-
ployees of a firm which holds a mem-
bership at the self-regulatory organiza-
tion either in its own name or through 
an employee on behalf of the firm; 

(2) In the case of a contract market, 
that ten percent or more of the regular 
voting members of the governing board 
be comprised where applicable of per-
sons representing farmers, producers, 
merchants or exporters of principal 
commodities underlying a commodity 
futures or commodity option traded on 
the contract market; and 

(3) That the board’s membership in-
cludes a diversity of membership inter-
ests. The self-regulatory organization 
must be able to demonstrate that the 
board membership fairly represents the 
diversity of interests at such self-regu-
latory organization and is otherwise 
consistent with this regulation’s com-
position requirements; 

(c) Each self-regulatory organization 
must maintain in effect rules with re-
spect to its major disciplinary commit-
tees which have been submitted to the 
Commission pursuant to section 
5a(a)(12)(A) of the Act and § 1.41 or, 
when applicable to a registered futures 

association, pursuant to section 17(j) of 
the Act, that ensure: 

(1) That at least one member of each 
major disciplinary committee or hear-
ing panel thereof be a person who is 
not a member of the self-regulatory or-
ganization whenever such committee 
or panel is acting with respect to a dis-
ciplinary action in which: 

(i) The subject of the action is a 
member of the self-regulatory organi-
zation’s: 

(A) Governing board, or 
(B) Major disciplinary committee; or, 
(ii) Any of the charged, alleged or ad-

judicated contract market rule viola-
tions involve: 

(A) Manipulation or attempted ma-
nipulation of the price of a commodity, 
a futures contract or an option on a fu-
tures contract, or 

(B) Conduct which directly results in 
financial harm to a non-member of the 
contract market; 

(2) In the case of a contract market, 
that more than fifty percent of each 
major disciplinary committee or hear-
ing panel thereof include persons rep-
resenting membership interests other 
than that of the subject of the discipli-
nary proceeding being considered; 

(3) In the case of a registered futures 
association, that each major discipli-
nary committee or hearing panel there-
of include persons representing mem-
bership interests other than that of the 
subject of the disciplinary proceeding 
being considered; and, 

(4) That each major disciplinary com-
mittee or hearing panel thereof include 
sufficient different membership inter-
ests so as to ensure fairness and to pre-
vent special treatment or preference 
for any person in the conduct of a com-
mittee’s or the panel’s responsibilities. 

(d) Each self-regulatory organization 
must submit to the Commission within 
thirty days after each governing board 
election a list of the governing board’s 
members, the membership interests 
they represent and how the composi-
tion of the governing board otherwise 
meets the requirements of § 1.64(b) and 
the self-regulatory organization’s im-
plementing standards and procedures. 

[58 FR 37654, July 13, 1993; 59 FR 5082, Feb. 3, 
1994] 
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§ 1.65 Notice of bulk transfers and dis-
closure obligations to customers. 

(a) Notice and Disclosure to Customers. 
(1) Prior to transferring a customer ac-
count to another futures commission 
merchant or introducing broker other 
than at the request of the customer, a 
futures commission merchant or intro-
ducing broker must obtain the cus-
tomer’s specific consent to the trans-
fer. 

(2) If the customer account agree-
ment contains a valid consent by the 
customer to prospective transfers of 
the account, the transferor futures 
commission merchant or introducing 
broker may transfer the account if the 
customer is provided with written no-
tice of, and a reasonable opportunity to 
object to, the transfer and the cus-
tomer has not asserted an objection to 
the transfer or given other instructions 
as to the disposition of the account. 
The notice to the customer must in-
clude: 

(i) A clear statement of the reason(s) 
for the transfer, the name, address and 
telephone number of the proposed 
transferee firm and other information 
material to the transfer; 

(ii) A statement that the customer is 
not required to accept the proposed 
transfer and may direct the transfer or 
firm to liquidate the account or ransfer 
the account to a firm of the customer’s 
selection; 

(iii) The name, telephone number and 
address of a contact person at the 
transferor firm to whom the customer 
may give instructions as to the disposi-
tion of the account; 

(iv) Notice that a failure to respond 
to the letter within a specified time pe-
riod, which must be a reasonable period 
in the circumstances, will be deemed 
consent to the transfer; and 

(v) A clear statement as to the means 
by which the customer may object to 
or otherwise respond to the notice of 
proposed transfer. 

(3) Where customer accounts are 
transferred to a futures commission 
merchant or introducing broker, other 
than at the customer’s request, the 
transferee introducing broker or fu-
tures commission merchant must pro-
vide each customer whose account is 
transferred with the risk disclosure 
statements and acknowledgments re-

quired by § 1.55 (domestic futures and 
foreign futures and options trading), 
and §§ 33.7 (domestic exchange-traded 
commodity options) and 190.10(c) (non- 
cash margin—to be furnished by fu-
tures commission merchants only) of 
this chapter and receive the required 
acknowledgments within sixty days of 
the transfer of accounts. This require-
ment shall not apply: 

(i) As to customers owning trans-
ferred accounts for which the trans-
feree futures commission merchant or 
introducing broker has clear written 
evidence that the customer has re-
ceived and acknowledged the required 
disclosure documents; or 

(ii) As to customers for which the 
transferee futures commission mer-
chant or introducing broker has clear 
evidence that such customer was at the 
time the account was opened by the 
transferring futures commission mer-
chant or introducing broker, or is at 
the time the account is being trans-
ferred, a customer listed in § 1.55(f); or 

(iii) If the transfer of accounts is 
made from one introducing broker to 
another introducing broker guaranteed 
by the same futures commission mer-
chant pursuant to a guarantee agree-
ment in accordance with the require-
ments of § 1.10(j) and such futures com-
mission merchant maintains the rel-
evant acknowledgments required by 
§§ 1.55(a)(1)(ii) and 33.7(a)(1)(ii) of this 
chapter and can establish compliance 
with § 190.10(c) of this chapter. 

(b) Notice to the Commission. Each fu-
tures commission merchant or intro-
ducing broker shall file with the Com-
mission, at least five business days in 
advance of the transfer, notice of any 
transfer of customer accounts carried 
or introduced by such futures commis-
sion merchant or introducing broker 
that is not initiated at the request of 
the customer, where the transfer in-
volves the lesser of: 

(1) 25 percent of the total number of 
customer accounts carried or intro-
duced by such firm if that percentage 
represents at least 100 accounts; or 

(2) 50 percent or more of the total 
number of customer accounts carried 
or introduced by such firm. The com-
putation of the percentage and number 
of accounts must be based on the total 
number of accounts carried by the 
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transferor futures commission mer-
chant or introduced by the introducing 
broker, irrespective of whether such 
accounts are transferred to a single or 
multiple transferees. 

(c) The notice required by paragraph 
(b) of this section shall include: 

(1) The name, principal business ad-
dress and telephone number of the 
transferor futures commission mer-
chant or introducing broker; 

(2) The name, principal business ad-
dress and telephone number of each 
transferee futures commission mer-
chant or introducing broker; 

(3) The designated self-regulatory or-
ganization for the transferor and trans-
feree firms; 

(4) A brief statement as to the rea-
sons for the transfer; 

(5) A copy of the notice to customers 
informing them of the proposed trans-
fer and providing an opportunity to ob-
ject to such transfer; and 

(6) A statement of the number of ac-
counts to be transferred and the esti-
mated liquidating equity of the ac-
counts to be transferred. 

(d) The notice required by paragraph 
(b) of this section shall be filed with 
the Deputy Director, Compliance and 
Registration Section, Division of Swap 
Dealer and Intermediary Oversight, 
Commodity Futures Trading Commis-
sion, Three Lafayette Centre, 1155 21st 
Street, NW., Washington, DC 20581; the 
National Futures Association Attn: 
Vice President-Compliance; and the 
designated self-regulatory organization 
for the transferor firm. 

(e) In the event that the notice re-
quired by paragraph (b) of this section 
cannot be filed with the Commission at 
least five days prior to the account 
transfer, the transferee futures com-
mission merchant or introducing 
broker shall file such notice as soon as 
practicable and no later than the day 
of the transfer. Such notice shall in-
clude a brief statement explaining the 
circumstances necessitating the delay 
in filing. 

(f) The requirements of this section 
shall not affect the obligations of a fu-
tures commission merchant or intro-
ducing broker under the rules of a self- 
regulatory organization or applicable 
customer account agreement with re-
spect to transfer of accounts. 

(g) If a proposed transfer is not com-
pleted in accordance with the notice 
required to be filed by paragraph (b) of 
this section, a corrective notice shall 
be filed within five business days of the 
date such proposed transfer was to 
occur explaining why the proposed 
transfer was not completed. 

[58 FR 17504, Apr. 5, 1993, as amended at 60 
FR 49334, Sept. 25, 1995; 63 FR 8571, Feb. 20, 
1998; 67 FR 62351, Oct. 7, 2002; 78 FR 22419, 
Apr. 16, 2013] 

§ 1.66 No-action positions with respect 
to floor traders. 

(a) Notwithstanding any other provi-
sion of law, if a contract market sub-
mits to the National Futures Associa-
tion by April 26, 1993 a list of floor 
traders who were granted trading privi-
leges on that contract market on or be-
fore April 26, 1993, and whose floor 
trading privileges remain in effect, 
which includes the name, date of birth 
and social security number of such 
floor traders, as well as facts regarding 
such floor traders which are set forth 
as statutory disqualifications in sec-
tion 8a(2) of the Act if the contract 
market knows of such facts, and such 
list is signed by the chief operating of-
ficer of the contract market, the Com-
mission will not commence an enforce-
ment proceeding against a floor trader 
on that list based solely upon the floor 
trader’s failure to register or receive a 
temporary license under section 4f of 
the Act and § 3.11 of this chapter, nor 
will the Commission commence an en-
forcement proceeding against the con-
tract market under § 1.62 for failing to 
bar such floor trader from operating as 
such: Provided, however, That for those 
floor traders listed as to whom the con-
tract market knows of facts set forth 
as statutory disqualifications in sec-
tion 8a(2) of the Act, the no-action po-
sition contained in paragraph (a) of 
this section will only apply if the con-
tract market submits a supplemental 
statement signed by the chief oper-
ating officer of the contract market 
stating that, in light of the Congres-
sional mandate requiring registration 
of floor traders under the Act, the con-
tract market acknowledges its respon-
sibility to take affirmative action to 
conduct appropriate surveillance of 
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such floor traders. These no-action po-
sitions shall expire upon the floor’s 
trader being granted or denied registra-
tion under the Act, or on June 11, 1993, 
whichever comes earliest: Provided, 
however, That if the floor trader files 
an application for registration in ac-
cordance with § 3.11 of this chapter 
with the National Futures Association 
by June 11, 1993, the no-action posi-
tions for the floor trader and the con-
tract market as to the registration of 
such floor trader will be extended until 
the floor trader is granted or denied 
registration under the Act, unless an 
Administrative Law Judge issues an in-
terim order suspending the no-action 
position as to such floor trader in ac-
cordance with paragraph (b) of this sec-
tion or the application for registration 
is withdrawn. 

(b) Suspension of no-action position 
under paragraph (a) of this section pursu-
ant to section 8a(2) of the Act—(1) Notice. 
On the basis of information obtained 
by the Commission, the Commission 
may at any time serve notice upon a 
floor trader whose name appears on a 
list submitted in accordance with para-
graph (a) of this section that: 

(i) The Commission alleges and is 
prepared to prove that such floor trad-
er is subject to one or more of the stat-
utory disqualifications set forth in sec-
tion 8a(2) of the Act; 

(ii) An Administrative Law Judge 
shall make a determination, based 
upon written evidence, as to whether 
the floor trader is subject to such stat-
utory disqualification; and 

(iii) If the floor trader is found to be 
subject to a statutory disqualification, 
the no-action status of the floor trader 
under paragraph (a) of this section may 
be suspended and the floor trader or-
dered to show cause why registration 
should not be denied. 

(2) Written submission. If the floor 
trader wishes to challenge the accu-
racy of the allegations set forth in the 
notice, the floor trader may submit 
written evidence limited to the type 
described in § 3.60(b)(1) of this chapter. 
Such written submission must be 
served upon the Division of Enforce-
ment and filed with the Proceedings 
Clerk within twenty days of the date of 
service of notice to the floor trader. 

(3) Reply. Within ten days of receipt 
of any written submission filed by the 
floor trader, the Division of Enforce-
ment may serve upon the floor trader 
and file with the Proceedings Clerk a 
reply. 

(4) Determination by Administrative 
Law Judge. A determination by the Ad-
ministrative Law Judge as to whether 
the floor trader is subject to a statu-
tory disqualification must be based 
upon the evidence of the statutory dis-
qualification, notice with proof of serv-
ice, the written submission, if any, 
filed by the floor trader in response 
thereto, any written reply submitted 
by the Division of Enforcement and 
such other papers as the Administra-
tive Law Judge may require or permit. 

(5) Suspension and order to show cause. 
(i) If the floor trader is found to be sub-
ject to a statutory disqualification, the 
Administrative Law Judge, within 
thirty days after receipt of the floor 
trader’s written submission, if any, and 
any reply thereto, shall issue an in-
terim order suspending the no-action 
status of the floor trader under para-
graph (a) of this section and requiring 
the floor trader to show cause within 
twenty days of the date of the order 
why, notwithstanding the existence of 
the statutory disqualification, the reg-
istration of the floor trader should not 
be denied. The no-action status of the 
floor trader shall be suspended, effec-
tive five days after the order to show 
cause is served upon the floor trader in 
accordance with § 3.50(a) of this chap-
ter, until a final order with respect to 
the order to show cause has been 
issued: Provided, That if the sole basis 
upon which the floor trader is subject 
to statutory disqualification is the ex-
istence of a temporary order, judgment 
or decree of the type described in sec-
tion 8a(2)(C) of the Act, the order to 
show cause shall not be issued and the 
floor trader shall be suspended until 
such time as the temporary order, 
judgment or decree shall have expired: 
Provided, however, That in no event 
shall the floor trader’s no-action status 
be suspended for a period to exceed six 
months. 

(ii) If the floor trader is found not to 
be subject to a statutory disqualifica-
tion, the Administrative Law Judge 
shall issue an order to that effect and 
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the Proceedings Clerk shall promptly 
serve a copy of such order on the floor 
trader, the Division of Swap Dealer and 
Intermediary Oversight and the Divi-
sion of Enforcement. Such order shall 
be effective as a final order of the Com-
mission fifteen days after the date it is 
served upon the floor trader in accord-
ance with the provisions of § 3.50(a) of 
this chapter unless a timely applica-
tion for review is filed in accordance 
with § 10.102 of this chapter. The appel-
late procedures set forth in §§ 10.102, 
10.103, 10.104, 10.106, 10.107 and 10.109 of 
this chapter shall apply to any appeal 
brought under paragraph (c)(5)(ii) of 
this section. 

(6) Further proceedings. If an order to 
show cause is issued pursuant to para-
graph (c)(5)(i) of this section, further 
proceedings on such order shall be con-
ducted in accordance with the provi-
sions of § 3.60(b) through (j) of this 
chapter. 

[58 FR 19589, Apr. 15, 1993; 58 FR 21776, Apr. 
23, 1993, as amended at 60 FR 54801, Oct. 26, 
1995; 67 FR 62351, Oct. 7, 2002; 78 FR 22419, 
Apr. 16, 2013] 

§ 1.67 Notification of final disciplinary 
action involving financial harm to a 
customer. 

(a) Definitions. For purposes of this 
section: 

Final disciplinary action means any 
decision by or settlement with a con-
tract market or swap execution facility 
in a disciplinary matter which cannot 
be further appealed at the contract 
market or swap execution facility, is 
not subject to the stay of the Commis-
sion or a court of competent jurisdic-
tion, and has not been reversed by the 
Commission or any court of competent 
jurisdiction. 

(b) Upon any final disciplinary action 
in which a contract market or swap 
execution facility finds that a member 
has committed a rule violation that in-
volved a transaction for a customer, 
whether executed or not, and that re-
sulted in financial harm to the cus-
tomer: 

(1)(i) The contract market or swap 
execution facility shall promptly pro-
vide written notice of the disciplinary 
action to the futures commission mer-
chant or other registrant; and 

(ii) A futures commission merchant 
or other registrant that receives a no-
tice, under paragraph (b)(1)(i) of this 
section shall promptly provide written 
notice of the disciplinary action to the 
customer as disclosed on its books and 
records. If the customer is another fu-
tures commission merchant or other 
registrant, such futures commission 
merchant or other registrant shall 
promptly provide notice to the cus-
tomer. 

(2) A written notice required by para-
graph (b)(1) of this section must in-
clude the principal facts of the discipli-
nary action and a statement that the 
contract market or swap execution fa-
cility has found that the member has 
committed a rule violation that in-
volved a transaction for the customer, 
whether executed or not, and that re-
sulted in financial harm to the cus-
tomer. For the purposes of this para-
graph, a notice which includes the in-
formation listed in § 9.11(b) of this 
chapter shall be deemed to include the 
principal facts of the disciplinary ac-
tion thereof. 

[77 FR 66331, Nov. 2, 2012] 

§ 1.68 [Reserved] 

§ 1.69 Voting by interested members of 
self-regulatory organization gov-
erning boards and various commit-
tees. 

(a) Definitions. For purposes of this 
section: 

(1) Disciplinary committee means any 
person or committee of persons, or any 
subcommittee thereof, that is author-
ized by a self-regulatory organization 
to issue disciplinary charges, to con-
duct disciplinary proceedings, to settle 
disciplinary charges, to impose dis-
ciplinary sanctions, or to hear appeals 
thereof in cases involving any violation 
of the rules of the self-regulatory orga-
nization except those cases where the 
person or committee is authorized 
summarily to impose minor penalties 
for violating rules regarding decorum, 
attire, the timely submission of accu-
rate records for clearing or verifying 
each day’s transactions or other simi-
lar activities. 

(2) Family relationship of a person 
means the person’s spouse, former 
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spouse, parent, stepparent, child, step-
child, sibling, stepbrother, stepsister, 
grandparent, grandchild, uncle, aunt, 
nephew, niece or in-law. 

(3) Governing board means a self-regu-
latory organization’s board of direc-
tors, board of governors, board of man-
agers, or similar body, or any sub-
committee thereof, duly authorized, 
pursuant to a rule of the self-regu-
latory organization that has been ap-
proved by the Commission or has be-
come effective pursuant to either Sec-
tion 5a(a)(12)(A) or 17(j) of the Act to 
take action or to recommend the tak-
ing of action on behalf of the self-regu-
latory organization. 

(4) Oversight panel means any panel, 
or any subcommittee thereof, author-
ized by a self-regulatory organization 
to recommend or establish policies or 
procedures with respect to the self-reg-
ulatory organization’s surveillance, 
compliance, rule enforcement, or dis-
ciplinary responsibilities. 

(5) Member’s affiliated firm is a firm in 
which the member is a ‘‘principal,’’ as 
defined in § 3.1(a), or an employee. 

(6) Named party in interest means a 
person or entity that is identified by 
name as a subject of any matter being 
considered by a governing board, dis-
ciplinary committee, or oversight 
panel. 

(7) Self-regulatory organization means 
a ‘‘self-regulatory organization’’ as de-
fined in § 1.3(ee) and includes a ‘‘clear-
ing organization’’ as defined in § 1.3(d), 
but excludes registered futures associa-
tions for the purposes of paragraph 
(b)(2) of this section. 

8) Significant action includes any of 
the following types of self-regulatory 
organization actions or rule changes 
that can be implemented without the 
Commission’s prior approval: 

(i) Any actions or rule changes which 
address an ‘‘emergency’’ as defined in 
§ 1.41(a)(4)(i) through (iv) and (vi) 
through (viii); and, 

(ii) Any changes in margin levels 
that are designed to respond to ex-
traordinary market conditions such as 
an actual or attempted corner, squeeze, 
congestion or undue concentration of 
positions, or that otherwise are likely 
to have a substantial effect on prices in 
any contract traded or cleared at such 
self-regulatory organization; but does 

not include any rule not submitted for 
prior Commission approval because 
such rule is unrelated to the terms and 
conditions of any contract traded at 
such self-regulatory organization. 

(b) Self-regulatory organization rules. 
Each self-regulatory organization shall 
maintain in effect rules that have been 
submitted to the Commission pursuant 
to Section 5a(a)(12)(A) of the Act and 
§ 1.41 or, in the case of a registered fu-
tures association, pursuant to Section 
17(j) of the Act, to address the avoid-
ance of conflicts of interest in the exe-
cution of its self-regulatory functions. 
Such rules must provide for the fol-
lowing: 

(1) Relationship with named party in 
interest—(i) Nature of relationship. A 
member of a self-regulatory organiza-
tion’s governing board, disciplinary 
committee or oversight panel must ab-
stain from such body’s deliberations 
and voting on any matter involving a 
named party in interest where such 
member: 

(A) Is a named party in interest; 
(B) Is an employer, employee, or fel-

low employee of a named party in in-
terest; 

(C) Is associated with a named party 
in interest through a ‘‘broker associa-
tion’’ as defined in § 156.1; 

(D) Has any other significant, ongo-
ing business relationship with a named 
party in interest, not including rela-
tionships limited to executing futures 
or option transactions opposite of each 
other or to clearing futures or option 
transactions through the same clearing 
member; or, 

(E) Has a family relationship with a 
named party in interest. 

(ii) Disclosure of relationship. Prior to 
the consideration of any matter involv-
ing a named party in interest, each 
member of a self-regulatory organiza-
tion governing board, disciplinary com-
mittee or oversight panel must disclose 
to the appropriate self-regulatory orga-
nization staff whether he or she has 
one of the relationships listed in para-
graph (b)(1)(i) of this section with a 
named party in interest. 

(iii) Procedure for determination. Each 
self-regulatory organization must es-
tablish procedures for determining 
whether any member of its governing 

VerDate Sep<11>2014 09:54 May 23, 2016 Jkt 238057 PO 00000 Frm 00182 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



173 

Commodity Futures Trading Commission § 1.69 

board, disciplinary committees or over-
sight committees is subject to a con-
flicts restriction in any matter involv-
ing a named party in interest. Taking 
into consideration the exigency of the 
committee action, such determinations 
should be based upon: 

(A) Information provided by the 
member pursuant to paragraph 
(b)(1)(ii) of this section; and 

(B) Any other source of information 
that is held by and reasonably avail-
able to the self-regulatory organiza-
tion. 

(2) Financial interest in a significant 
action—(i) Nature of interest. A member 
of a self-regulatory organization’s gov-
erning board, disciplinary committee 
or oversight panel must abstain from 
such body’s deliberations and voting on 
any significant action if the member 
knowingly has a direct and substantial 
financial interest in the result of the 
vote based upon either exchange or 
non-exchange positions that could rea-
sonably be expected to be affected by 
the action. 

(ii) Disclosure of interest. Prior to the 
consideration of any significant action, 
each member of a self-regulatory orga-
nization governing board, disciplinary 
committee or oversight panel must dis-
close to the appropriate self-regulatory 
organization staff the position infor-
mation referred to in paragraph 
(b)(2)(iii) of this section that is known 
to him or her. This requirement does 
not apply to members who choose to 
abstain from deliberations and voting 
on the subject significant action. 

(iii) Procedure for determination. Each 
self-regulatory organization must es-
tablish procedures for determining 
whether any member of its governing 
board, disciplinary committees or over-
sight committees is subject to a con-
flicts restriction under this section in 
any significant action. Such deter-
mination must include a review of: 

(A) Gross positions held at that self- 
regulatory organization in the mem-
ber’s personal accounts or ‘‘controlled 
accounts,’’ as defined in § 1.3(j); 

(B) Gross positions held at that self- 
regulatory organization in proprietary 
accounts, as defined in § 1.17(b)(3), at 
the member’s affiliated firm; 

(C) Gross positions held at that self- 
regulatory organization in accounts in 

which the member is a principal, as de-
fined in § 3.1(a); 

(D) Net positions held at that self- 
regulatory organization in ‘‘customer’’ 
accounts, as defined in § 1.17(b)(2), at 
the member’s affiliated firm; and, 

(E) Any other types of positions, 
whether maintained at that self-regu-
latory organization or elsewhere, held 
in the member’s personal accounts or 
the proprietary accounts of the mem-
ber’s affiliated firm that the self-regu-
latory organization reasonably expects 
could be affected by the significant ac-
tion. 

(iv) Bases for determination. Taking 
into consideration the exigency of the 
significant action, such determinations 
should be based upon: 

(A) The most recent large trader re-
ports and clearing records available to 
the self-regulatory organization; 

(B) Information provided by the 
member with respect to positions pur-
suant to paragraph (b)(2)(ii) of this sec-
tion; and, 

(C) Any other source of information 
that is held by and reasonably avail-
able to the self-regulatory organiza-
tion. 

(3) Participation in deliberations. (i) 
Under the rules required by this sec-
tion, a self-regulatory organization 
governing board, disciplinary com-
mittee or oversight panel may permit a 
member to participate in deliberations 
prior to a vote on a significant action 
for which he or she otherwise would be 
required to abstain, pursuant to para-
graph (b)(2) of this section, if such par-
ticipation would be consistent with the 
public interest and the member recuses 
himself or herself from voting on such 
action. 

(ii) In making a determination as to 
whether to permit a member to partici-
pate in deliberations on a significant 
action for which he or she otherwise 
would be required to abstain, the delib-
erating body shall consider the fol-
lowing factors: 

(A) Wwhether the member’s partici-
pation in deliberations is necessary for 
the deliberating body to achieve a 
quorum in the matter; and 

(B) Whether the member has unique 
or special expertise, knowledge or ex-
perience in the matter under consider-
ation. 
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(iii) Prior to any determination pur-
suant to paragraph (b)(3)(i) of this sec-
tion, the deliberating body must fully 
consider the position information 
which is the basis for the member’s di-
rect and substantial financial interest 
in the result of a vote on a significant 
action pursuant to paragraph (b)(2) of 
this section. 

(4) Documentation of determination. 
Self-regulatory organization governing 
boards, disciplinary committees, and 
oversight panels must reflect in their 
minutes or otherwise document that 
the conflicts determination procedures 
required by this section have been fol-
lowed. Such records also must include: 

(i) The names of all members who at-
tended the meeting in person or who 
otherwise were present by electronic 
means; 

(ii) The name of any member who 
voluntarily recused himself or herself 
or was required to abstain from delib-
erations and/or voting on a matter and 
the reason for the recusal or absten-
tion, if stated; and 

(iii) Information on the position in-
formation that was reviewed for each 
member. 

[64 FR 23, Jan. 4, 1999; 64 FR 3340, Jan. 21, 
1999] 

§ 1.70 Notification of State enforce-
ment actions brought under the 
Commodity Exchange Act. 

(a) Immediately upon instituting any 
proceeding in any Federal district 
court for violation of the Act or any 
rule, regulation or order thereunder 
against any person who is subject to 
suit pursuant to sections 6d(1)–(6) of 
the Act, the authorized State official of 
the State instituting the proceeding 
shall submit to the Commission a copy 
of the complaint filed in the pro-
ceeding, together with a written notice 
which: 

(1) Indicates the names of parties to 
the proceeding; 

(2) Indicates the provision of the Act 
or the rule, regulation or order there-
under which is alleged to have been 
violated. 

The complaint and written notice must 
be sent by first-class U.S. mail or per-
sonally delivered to the Secretary, 
Commodity Futures Trading Commis-

sion, Three Lafayette Centre, 1155 21st 
Street, NW., Washington, DC 20581. 

(b) Prior to instituting any pro-
ceeding in a State court for the alleged 
violation of any antifraud provisions of 
the Act or any antifraud rule, regula-
tion or order thereunder against any 
person registered with the Commission 
who is subject to suit pursuant to the 
provisions of section 6d(8) of the Act, 
the authorized State official of the 
State intending to institute the pro-
ceeding shall submit to the Commis-
sion written notice which: 

(1) Indicates the names of parties to 
the proposed proceeding; 

(2) Indicates the provision of the Act 
or the rule, regulation or order there-
under which will be alleged to have 
been violated; 

(3) Contains a brief statement of the 
facts on which the proposed action will 
be based. 
Except as provided in paragraph (c), 
this written notice must be sent by 
first-class U.S. mail or personally de-
livered to the Secretary, Commodity 
Futures Trading Commission, Three 
Lafayette Centre, 1155 21st Street, NW., 
Washington, DC 20581 not less than 5 
business days prior to instituting the 
proceeding in State court. 

(c) Where it is impracticable to pro-
vide the Commission with written no-
tice within the time period specified in 
paragraph (b) of this section, the au-
thorized state official must inform the 
Secretary of the Commission by tele-
phone as soon as practicable to insti-
tute a proceeding in state court and 
must send the written notice required 
in paragraph (b)(1) through (b)(3) of 
this section by facsimile or other simi-
larly expeditious means of written 
communication to the Secretary of the 
Commission, prior to instituting the 
proceeding in state court. 

(d) Immediately upon instituting any 
proceeding in a State court pursuant to 
the provisions of section 6d(8) of the 
Act for alleged violation of any anti-
fraud provisions of the Act or any anti-
fraud rule, regulation or order there-
under, the authorized State official in-
stituting the proceeding shall submit 
to the Commission a copy of the com-
plaint filed in the proceeding. The copy 
of the complaint must be sent by first 
class U.S. mail or personally delivered 
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to the Secretary, Commodity Futures 
Trading Commission, Three Lafayette 
Centre, 1155 21st Street, NW., Wash-
ington, DC 20581. 

[48 FR 49503, Oct. 26, 1983, as amended at 60 
FR 49334, Sept. 25, 1995] 

§ 1.71 Conflicts of interest policies and 
procedures by futures commission 
merchants and introducing brokers. 

(a) Definitions. For purposes of this 
section, the following terms shall be 
defined as provided. 

(1) Affiliate. This term means, with 
respect to any person, a person control-
ling, controlled by, or under common 
control with, such person. 

(2) Business trading unit. This term 
means any department, division, group, 
or personnel of a futures commission 
merchant or introducing broker or any 
of its affiliates, whether or not identi-
fied as such, that performs, or per-
sonnel exercising direct supervisory 
authority over the performance of, any 
pricing (excluding price verification for 
risk management purposes), trading, 
sales, marketing, advertising, solicita-
tion, structuring, or brokerage activi-
ties on behalf of a futures commission 
merchant or introducing broker or any 
of its affiliates. 

(3) Clearing unit. This term means 
any department, division, group, or 
personnel of a futures commission mer-
chant or any of its affiliates, whether 
or not identified as such, that per-
forms, or personnel exercising direct 
supervisory authority over the per-
formance of, any proprietary or cus-
tomer clearing activities on behalf of a 
futures commission merchant or any of 
its affiliates. 

(4) Derivative. This term means: 
(i) A contract for the purchase or sale 

of a commodity for future delivery; 
(ii) A security futures product; 
(iii) A swap; 
(iv) Any agreement, contract, or 

transaction described in section 
2(c)(2)(C)(i) or section 2(c)(2)(D)(i) of 
the Act; and 

(v) Any commodity option authorized 
under section 4c of the Act; and (vi) 
any leverage transaction authorized 
under section 19 of the Act. 

(5) Non-research personnel. This term 
means any employee of the business 
trading unit or clearing unit, or any 

other employee of the futures commis-
sion merchant or introducing broker, 
other than an employee performing a 
legal or compliance function, who is 
not directly responsible for, or other-
wise not directly involved in, research 
or analysis intended for inclusion in a 
research report. 

(6) Public appearance. This term 
means any participation in a con-
ference call, seminar, forum (including 
an interactive electronic forum) or 
other public speaking activity before 15 
or more persons (individuals or enti-
ties), or interview or appearance before 
one or more representatives of the 
media, radio, television or print media, 
or the writing of a print media article, 
in which a research analyst makes a 
recommendation or offers an opinion 
concerning a derivatives transaction. 
This term does not include a password- 
protected Webcast, conference call or 
similar event with 15 or more existing 
customers, provided that all of the 
event participants previously received 
the most current research report or 
other documentation that contains the 
required applicable disclosures, and 
that the research analyst appearing at 
the event corrects and updates during 
the public appearance any disclosures 
in the research report that are inac-
curate, misleading, or no longer appli-
cable. 

(7) Research analyst. This term means 
the employee of a futures commission 
merchant or introducing broker who is 
primarily responsible for, and any em-
ployee who reports directly or indi-
rectly to such research analyst in con-
nection with, preparation of the sub-
stance of a research report relating to 
any derivative, whether or not any 
such person has the job title of ‘‘re-
search analyst.’’ 

(8) Research department. This term 
means any department or division that 
is principally responsible for preparing 
the substance of a research report re-
lating to any derivative on behalf of a 
futures commission merchant or intro-
ducing broker, including a department 
or division contained in an affiliate of 
a futures commission merchant or in-
troducing broker. 

(9) Research report. This term means 
any written communication (including 
electronic) that includes an analysis of 
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the price or market for any derivative, 
and that provides information reason-
ably sufficient upon which to base a de-
cision to enter into a derivatives trans-
action. This term does not include: 

(i) Communications distributed to 
fewer than 15 persons; 

(ii) Commentaries on economic, po-
litical or market conditions; 

(iii) Statistical summaries of mul-
tiple companies’ financial data, includ-
ing listings of current ratings; 

(iv) Periodic reports or other commu-
nications prepared for investment com-
pany shareholders or commodity pool 
participants that discuss individual de-
rivatives positions in the context of a 
fund’s past performance or the basis for 
previously-made discretionary deci-
sions; 

(v) Any communications generated 
by an employee of the business trading 
unit that is conveyed as a solicitation 
for entering into a derivatives trans-
action, and is conspicuously identified 
as such; and 

(vi) Internal communications that 
are not given to current or prospective 
customers. 

(b) Policies and procedures. (1) Except 
as provided in paragraph (b)(2) of this 
section, each futures commission mer-
chant and introducing broker subject 
to this rule must adopt and implement 
written policies and procedures reason-
ably designed to ensure that the fu-
tures commission merchant or intro-
ducing broker and its employees com-
ply with the provisions of this rule. 

(2) Small Introducing Brokers. An in-
troducing broker that has generated, 
over the preceding 3 years, $5 million 
or less in aggregate gross revenues 
from its activities as an introducing 
broker must establish structural and 
institutional safeguards reasonably de-
signed to ensure that the activities of 
any person within the firm relating to 
research or analysis of the price or 
market for any commodity or deriva-
tive are separated by appropriate infor-
mational partitions within the firm 
from the review, pressure, or oversight 
of persons whose involvement in trad-
ing or clearing activities might poten-
tially bias the judgment or supervision 
of the persons. 

(c) Research analysts and research re-
ports—(1) Restrictions on relationship 

with research department. (i) Non-re-
search personnel shall not direct a re-
search analyst’s decision to publish a 
research report of the futures commis-
sion merchant or introducing broker, 
and non-research personnel shall not 
direct the views and opinions expressed 
in a research report of the futures com-
mission merchant or introducing 
broker. 

(ii) No research analyst may be sub-
ject to the supervision or control of 
any employee of the futures commis-
sion merchant’s or introducing bro-
ker’s business trading unit or clearing 
unit, and no employee of the business 
trading unit or clearing unit may have 
any influence or control over the eval-
uation or compensation of a research 
analyst. 

(iii) Except as provided in paragraph 
(c)(1)(iv) of this section, non-research 
personnel, other than the board of di-
rectors and any committee thereof, 
shall not review or approve a research 
report of the futures commission mer-
chant or introducing broker before its 
publication. 

(iv) Non-research personnel may re-
view a research report before its publi-
cation as necessary only to verify the 
factual accuracy of information in the 
research report, to provide for non-sub-
stantive editing, to format the layout 
or style of the research report, or to 
identify any potential conflicts of in-
terest, provided that: 

(A) Any written communication be-
tween non-research personnel and re-
search department personnel con-
cerning the content of a research re-
port must be made either through au-
thorized legal or compliance personnel 
of the futures commission merchant or 
introducing broker or in a trans-
mission copied to such personnel; and 

(B) Any oral communication between 
non-research personnel and research 
department personnel concerning the 
content of a research report must be 
documented and made either through 
authorized legal or compliance per-
sonnel acting as an intermediary or in 
a conversation conducted in the pres-
ence of such personnel. 

(2) Restrictions on communications. 
Any written or oral communication by 
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a research analyst to a current or pro-
spective customer relating to any de-
rivative must not omit any material 
fact or qualification that would cause 
the communication to be misleading to 
a reasonable person. 

(3) Restrictions on research analyst 
compensation. A futures commission 
merchant or introducing broker may 
not consider as a factor in reviewing or 
approving a research analyst’s com-
pensation his or her contributions to 
the futures commission merchant’s or 
introducing broker’s trading or clear-
ing business. Except for commu-
nicating client or customer feedback, 
ratings and other indicators of re-
search analyst performance to research 
department management, no employee 
of the business trading unit or clearing 
unit of the futures commission mer-
chant or introducing broker may influ-
ence the review or approval of a re-
search analyst’s compensation. 

(4) Prohibition of promise of favorable 
research. No futures commission mer-
chant or introducing broker may di-
rectly or indirectly offer favorable re-
search, or threaten to change research, 
to an existing or prospective customer 
as consideration or inducement for the 
receipt of business or compensation. 

(5) Disclosure requirements—(i) Owner-
ship and material conflicts of interest. A 
futures commission merchant or intro-
ducing broker must disclose in re-
search reports and a research analyst 
must disclose in public appearances 
whether the research analyst main-
tains a financial interest in any deriva-
tive of a type, class, or category that 
the research analyst follows, and the 
general nature of the financial inter-
est. 

(ii) Prominence of disclosure. Disclo-
sures and references to disclosures 
must be clear, comprehensive, and 
prominent. With respect to public ap-
pearances by research analysts, the 
disclosures required by paragraph (c)(5) 
of this section must be conspicuous. 

(iii) Records of public appearances. 
Each futures commission merchant and 
introducing broker must maintain 
records of public appearances by re-
search analysts sufficient to dem-
onstrate compliance by those research 
analysts with the applicable disclosure 

requirements under paragraph (c)(5) of 
this section. 

(iv) Third-party research reports. (A) 
For the purposes of paragraph (c)(5)(iv) 
of this section, ‘‘independent third- 
party research report’’ shall mean a re-
search report, in respect of which the 
person or entity producing the report: 

(1) Has no affiliation or business or 
contractual relationship with the dis-
tributing futures commission merchant 
or introducing broker, or that futures 
commission merchant’s or introducing 
broker’s affiliates, that is reasonably 
likely to inform the content of its re-
search reports; and 

(2) Makes content determinations 
without any input from the distrib-
uting futures commission merchant or 
introducing broker or from the futures 
commission merchant’s or introducing 
broker’s affiliates. 

(B) Subject to paragraph (c)(5)(iv)(C) 
of this section, if a futures commission 
merchant or introducing broker dis-
tributes or makes available any inde-
pendent third-party research report, 
the futures commission merchant or 
introducing broker must accompany 
the research report with, or provide a 
web address that directs the recipient 
to, the current applicable disclosures, 
as they pertain to the futures commis-
sion merchant or introducing broker, 
required by this section. Each futures 
commission merchant and introducing 
broker must establish written policies 
and procedures reasonably designed to 
ensure the completeness and accuracy 
of all applicable disclosures. 

(C) The requirements of paragraph 
(c)(5)(iv)(B) of this section shall not 
apply to independent third-party re-
search reports made available by a fu-
tures commission merchant or intro-
ducing broker to its customers: 

(1) Upon request; or 
(2) Through a Web site maintained by 

the futures commission merchant or 
introducing broker. 

(6) Prohibition of retaliation against re-
search analysts. No futures commission 
merchant or introducing broker, and 
no employee of a futures commission 
merchant or introducing broker who is 
involved with the futures commission 
merchant’s or introducing broker’s 
trading or clearing activities, may, di-
rectly or indirectly, retaliate against 
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or threaten to retaliate against any re-
search analyst employed by the futures 
commission merchant or introducing 
broker or its affiliates as a result of an 
adverse, negative, or otherwise unfa-
vorable research report or public ap-
pearance written or made, in good 
faith, by the research analyst that may 
adversely affect the futures commis-
sion merchant’s or introducing bro-
ker’s present or prospective trading or 
clearing activities. 

(7) Small Introducing Brokers. An in-
troducing broker that has generated, 
over the preceding 3 years, $5 million 
or less in aggregate gross revenues 
from its activities as an introducing 
broker is exempt from the require-
ments set forth in this paragraph (c). 

(d) Clearing activities. (1) No futures 
commission merchant shall permit any 
affiliated swap dealer or major swap 
participant to directly or indirectly 
interfere with, or attempt to influence, 
the decision of the clearing unit per-
sonnel of the futures commission mer-
chant to provide clearing services and 
activities to a particular customer, in-
cluding but not limited to a decision 
relating to the following: 

(i) Whether to offer clearing services 
and activities to a particular customer; 

(ii) Whether to accept a particular 
customer for the purposes of clearing 
derivatives; 

(iii) Whether to submit a customer’s 
transaction to a particular derivatives 
clearing organization; 

(iv) Whether to set or adjust risk tol-
erance levels for a particular customer; 

(v) Whether to accept certain forms 
of collateral from a particular cus-
tomer; or 

(vi) Whether to set a particular cus-
tomer’s fees for clearing services based 
upon criteria that are not generally 
available and applicable to other cus-
tomers of the futures commission mer-
chant. 

(2) Each futures commission mer-
chant shall create and maintain an ap-
propriate informational partition be-
tween business trading units of an af-
filiated swap dealer or major swap par-
ticipant and clearing unit personnel of 
the futures commission merchant to 
reasonably ensure compliance with the 
Act and the prohibitions specified in 
paragraph (d)(1) of this section. At a 

minimum, such informational parti-
tions shall require that: 

(i) No employee of a business trading 
unit of an affiliated swap dealer or 
major swap participant may review or 
approve the provision of clearing serv-
ices and activities by clearing unit per-
sonnel of the futures commission mer-
chant, make any determination regard-
ing whether the futures commission 
merchant accepts clearing customers, 
or in any way condition or tie the pro-
vision of trading services upon or to 
the provision of clearing services or 
otherwise participate in the provision 
of clearing services by improperly 
incentivizing or encouraging the use of 
the affiliated futures commission mer-
chant. Any employee of a business 
trading unit of an affiliated swap deal-
er or major swap participant may par-
ticipate in the activities of the futures 
commission merchant as necessary for 
(A) participating in default manage-
ment undertaken by a derivatives 
clearing organization during an event 
of default; and (B) transferring, liqui-
dating, or hedging any proprietary or 
customer positions during an event of 
default; 

(ii) No employee of a business trading 
unit of an affiliated swap dealer or 
major swap participant shall supervise, 
control, or influence any employee of a 
clearing unit of the futures commission 
merchant; and 

(iii) No employee of the business 
trading unit of an affiliated swap deal-
er or major swap participant shall in-
fluence or control compensation or 
evaluation of any employee of the 
clearing unit of the futures commission 
merchant. 

(e) Undue influence on customers. Each 
futures commission merchant and in-
troducing broker must adopt and im-
plement written policies and proce-
dures that mandate the disclosure to 
its customers of any material incen-
tives and any material conflicts of in-
terest regarding the decision of a cus-
tomer as to the trade execution and/or 
clearing of the derivatives transaction. 

(f) Records. All records that a futures 
commission merchant or introducing 
broker is required to maintain pursu-
ant to this regulation shall be main-
tained in accordance with Commission 
Regulation § 1.31 and shall be made 
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available promptly upon request to 
representatives of the Commission. 

[77 FR 20198, Apr. 3, 2012] 

§ 1.72 Restrictions on customer clear-
ing arrangements. 

No futures commission merchant 
providing clearing services to cus-
tomers shall enter into an arrangement 
that: 

(a) Discloses to the futures commis-
sion merchant or any swap dealer or 
major swap participant the identity of 
a customer’s original executing 
counterparty; 

(b) Limits the number of counterpar-
ties with whom a customer may enter 
into a trade; 

(c) Restricts the size of the position a 
customer may take with any individual 
counterparty, apart from an overall 
limit for all positions held by the cus-
tomer at the futures commission mer-
chant; 

(d) Impairs a customer’s access to 
execution of a trade on terms that have 
a reasonable relationship to the best 
terms available; or 

(e) Prevents compliance with the 
timeframes set forth in § 1.74(b), 
§ 23.610(b), or § 39.12(b)(7) of this chap-
ter. 

[77 FR 21306, Apr. 9, 2012] 

§ 1.73 Clearing futures commission 
merchant risk management. 

(a) Each futures commission mer-
chant that is a clearing member of a 
derivatives clearing organization shall: 

(1) Establish risk-based limits in the 
proprietary account and in each cus-
tomer account based on position size, 
order size, margin requirements, or 
similar factors; 

(2) Screen orders for compliance with 
the risk-based limits in accordance 
with the following: 

(i) When a clearing futures commis-
sion merchant provides electronic mar-
ket access or accepts orders for auto-
mated execution, it shall use auto-
mated means to screen orders for com-
pliance with the limits; 

(ii) When a clearing futures commis-
sion merchant accepts orders for non- 
automated execution, it shall establish 
and maintain systems of risk controls 

reasonably designed to ensure compli-
ance with the limits; 

(iii) When a clearing futures commis-
sion merchant accepts transactions 
that were executed bilaterally and then 
submitted for clearing, it shall estab-
lish and maintain systems of risk man-
agement controls reasonably designed 
to ensure compliance with the limits; 

(iv) When a firm executes an order on 
behalf of a customer but gives it up to 
another firm for clearing, 

(A) The clearing futures commission 
merchant shall establish risk-based 
limits for the customer, and enter into 
an agreement in advance with the exe-
cuting firm that requires the executing 
firm to screen orders for compliance 
with those limits in accordance with 
paragraph (a)(2)(i) or (ii) as applicable; 
and 

(B) The clearing futures commission 
merchant shall establish and maintain 
systems of risk management controls 
reasonably designed to ensure compli-
ance with the limits. 

(v) When an account manager 
bunches orders on behalf of multiple 
customers for execution as a block and 
post-trade allocation to individual ac-
counts for clearing: 

(A) The futures commission mer-
chant that initially clears the block 
shall establish risk-based limits for the 
block account and screen the order in 
accordance with paragraph (a)(2)(i) or 
(ii) as applicable; 

(B) The futures commission mer-
chants that clear the allocated trades 
on behalf of customers shall establish 
risk-based limits for each customer 
and enter into an agreement in ad-
vance with the account manager that 
requires the account manager to screen 
orders for compliance with those lim-
its; and 

(C) The futures commission mer-
chants that clear the allocated trades 
on behalf of customers shall establish 
and maintain systems of risk manage-
ment controls reasonably designed to 
ensure compliance with the limits. 

(3) Monitor for adherence to the risk- 
based limits intra-day and overnight; 

(4) Conduct stress tests under ex-
treme but plausible conditions of all 
positions in the proprietary account 
and in each customer account that 
could pose material risk to the futures 
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commission merchant at least once per 
week; 

(5) Evaluate its ability to meet ini-
tial margin requirements at least once 
per week; 

(6) Evaluate its ability to meet vari-
ation margin requirements in cash at 
least once per week; 

(7) Evaluate its ability to liquidate, 
in an orderly manner, the positions in 
the proprietary and customer accounts 
and estimate the cost of the liquida-
tion at least once per quarter; and 

(8) Test all lines of credit at least 
once per year. 

(b) Each futures commission mer-
chant that is a clearing member of a 
derivatives clearing organization shall: 

(1) Establish written procedures to 
comply with this regulation; and 

(2) Keep full, complete, and system-
atic records documenting its compli-
ance with this regulation. 

(3) All records required to be main-
tained pursuant to these regulations 
shall be maintained in accordance with 
Commission Regulation 1.31 (17 CFR 
1.31) and shall be made available 
promptly upon request to representa-
tives of the Commission and to rep-
resentatives of applicable prudential 
regulators. 

[77 FR 21306, Apr. 9, 2012] 

§ 1.74 Futures commission merchant 
acceptance for clearing. 

(a) Each futures commission mer-
chant that is a clearing member of a 
derivatives clearing organization shall 
coordinate with each derivatives clear-
ing organization on which it clears to 
establish systems that enable the fu-
tures commission merchant, or the de-
rivatives clearing organization acting 
on its behalf, to accept or reject each 
trade submitted to the derivatives 
clearing organization for clearing by or 
for the futures commission merchant 
or a customer of the futures commis-
sion merchant as quickly as would be 
technologically practicable if fully 
automated systems were used; and 

(b) Each futures commission mer-
chant that is a clearing member of a 
derivatives clearing organization shall 
accept or reject each trade submitted 
by or for it or its customers as quickly 
as would be technologically practicable 
if fully automated systems were used; a 

clearing futures commission merchant 
may meet this requirement by: 

(1) Establishing systems to pre- 
screen orders for compliance with cri-
teria specified by the clearing futures 
commission merchant; 

(2) Establishing systems that author-
ize a derivatives clearing organization 
to accept or reject on its behalf trades 
that meet, or fail to meet, criteria 
specified by the clearing futures com-
mission merchant; or 

(3) Establishing systems that enable 
the clearing futures commission mer-
chant to communicate to the deriva-
tives clearing organization acceptance 
or rejection of each trade as quickly as 
would be technologically practicable if 
fully automated systems were used. 

[77 FR 21307, Apr. 9, 2012] 

§ 1.75 Delegation of authority to the 
Director of the Division of Clearing 
and Risk to establish an alternative 
compliance schedule to comply 
with futures commission merchant 
acceptance for clearing. 

(a) The Commission hereby delegates 
to the Director of the Division of Clear-
ing and Risk or such other employee or 
employees as the Director may des-
ignate from time to time, the author-
ity to establish an alternative compli-
ance schedule for requirements of § 1.74 
for swaps that are found to be techno-
logically or economically impracti-
cable for an affected futures commis-
sion merchant that seeks, in good 
faith, to comply with the requirements 
of § 1.74 within a reasonable time period 
beyond the date on which compliance 
by such futures commission merchant 
is otherwise required. 

(b) A request for an alternative com-
pliance schedule under this section 
shall be acted upon by the Director of 
the Division of Clearing and Risk with-
in 30 days from the time such a request 
is received, or it shall be deemed ap-
proved. 

(c) An exception granted under this 
section shall not cause a registrant to 
be out of compliance or deemed in vio-
lation of any registration require-
ments. 

(d) Notwithstanding any other provi-
sion of this section, in any case in 
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which a Commission employee dele-
gated authority under this section be-
lieves it appropriate, he or she may 
submit to the Commission for its con-
sideration the question of whether an 
alternative compliance schedule should 
be established. Nothing in this section 
shall be deemed to prohibit the Com-
mission, at its election, from exer-
cising the authority delegated in this 
section. 

[77 FR 21307, Apr. 9, 2012] 

APPENDIX A TO PART 1 [RESERVED] 

APPENDIX B TO PART 1—FEES FOR CON-
TRACT MARKET RULE ENFORCEMENT 
REVIEWS AND FINANCIAL REVIEWS 

(a) Within 60 days of the effective date of a 
final fee schedule for each fiscal year, each 
board of trade which has been designated as 
a contract market for at least one actively 
trading contract shall submit a check or 
money order, made payable to the Com-
modity Futures Trading Commission, to 
cover the Commission’s actual costs in con-
ducting contract market rule enforcement 
reviews and financial reviews. 

(b) The Commission determines fees 
charged to exchanges based upon a formula 
that considers both actual costs and trading 
volume. 

(c) Checks should be sent to the attention 
of the Office of the Secretariat, Commodity 
Futures Trading Commission, Three Lafay-
ette Centre, 1155 21st Street, NW., Wash-
ington, DC 20581. 

[50 FR 930, Jan. 8, 1985, as amended at 52 FR 
46072, Dec. 4, 1987; 58 FR 42645, Aug. 11, 1993; 
60 FR 49334, Sept. 25, 1995; 77 FR 66332, Nov. 
2, 2012] 

APPENDIX C TO PART 1 [RESERVED] 

PART 2—OFFICIAL SEAL 

Sec. 
2.1 Description. 
2.2 Authority to affix seal. 
2.3 Prohibitions against misuse of seal. 
2.4 Employee Recreation Association’s use 

of Commission seal. 

AUTHORITY: 7 U.S.C. 2a(11). 

§ 2.1 Description. 
Pursuant to section 2(a)(10) of the 

Commodity Exchange Act, as amended, 
7 U.S.C. 4(i), the Commodity Futures 
Trading Commission has adopted an of-
ficial seal (the ‘‘Seal’’), the description 
of which is as follows: 

(a) An American bald eagle in black 
and white holding the scales of bal-
anced interests over a black and white 
wheel of commerce and a farmer’s 
plow, also in black and white. These 
symbols are enclosed with an inner red 
octagon and a blue outer octagon rep-
resenting traditional futures contract 
trading pits. Around the outside of the 
octagons are the words ‘‘Commodity 
Futures Trading Commission’’ sepa-
rated by two stars from the year 
‘‘1975,’’ the first year of the Commis-
sion’s existence. 

(b) The Seal of the Commodity Fu-
tures Trading Commission is illus-
trated as follows: 

§ 2.2 Authority to affix seal. 
(a) The following officials of the 

Commodity Futures Trading Commis-
sion are authorized to affix the Seal to 
appropriate documents and other mate-
rials of the Commission for all pur-
poses including those authorized by 28 
U.S.C. 1733(b) (relating to authenti-
cated copies of agency documents used 
as evidence): The Chairman and all 
Commissioners, the General Counsel, 
the Executive Director, the Directors 
of Divisions, and the Secretariat. 

(b) The officials named in paragraph 
(a) of this section, may redelegate, and 
authorize redelegation of this author-
ity, except that the Secretary may re-
delegate this authority only to the 
Deputy Secretary. 

[41 FR 9552, Mar. 5, 1976, as amended at 51 FR 
37177, Oct. 20, 1986] 
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