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Subpart A—General Provisions

§38.1 Scope.

The provisions of this part 38 shall
apply to every board of trade that has
been designated or is applying to be-
come designated as a contract market
under Sections 5 and 6 of the Act. Pro-
vided, however, nothing in this provi-
sion affects the eligibility of des-
ignated contract markets to operate
under the provisions of parts 37 or 49 of
this chapter.

[71 FR 1964, Jan. 12, 2006, as amended at 77
FR 36697, June 19, 2012]

§38.2 Exempt provisions.

A designated contract market, the
designated contract market’s operator
and transactions traded on or through
a designated contract market under
section 5 of the Act shall comply with
all applicable regulations under Title
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17 of the Code of Federal Regulations,
except for the requirements of §1.39(b),
§1.44, §1.53, §1.54, §1.59(b) and (c), §1.62,
§1.63(a) and (b) and (d) through (f),
§1.64, §1.69, part 8, §100.1, §155.2, and
part 156.

[77 FR 66343, Nov. 2, 2012]

§38.3 Procedures for designation.

(a) Application procedures. (1) A board
of trade seeking designation as a con-
tract market must file electronically,
in a format and manner specified by
the Secretary of the Commission, the
Form DCM provided in appendix A of
this part, with the Secretary of the
Commission at its Washington, DC
headquarters at submissions@cftc.gov
and the Division of Market Oversight
at DMOSubmissions@cftc.gov. The Com-
mission will review the application for
designation as a contract market pur-
suant to the 180-day timeframe and
procedures specified in section 6(a) of
the Act. The Commission shall approve
or deny the application or, if deemed
appropriate, designate the applicant as
a contract market subject to condi-
tions.

(2) The application must include in-
formation sufficient to demonstrate
compliance with the core principles
specified in section 5(d) of the Act.
Form DCM consists of instructions,
general questions and a list of exhibits
(documents, information and evidence)
required by the Commission in order to
determine whether an applicant is able
to comply with the core principles. An
application will not be considered to be
materially complete unless the appli-
cant has submitted, at a minimum, the
exhibits required in Form DCM. If the
application is not materially complete,
the Commission shall notify the appli-
cant that the application will not be
deemed to have been submitted for pur-
poses of starting the 180-day review pe-
riod set forth in paragraph (a)(1) of this
section.

(3) The applicant must identify with
particularity any information in the
application that will be subject to a re-
quest for confidential treatment pursu-
ant to §145.9 of this chapter.

(4) Section 40.8 of this chapter sets
forth those sections of the application
that will be made publicly available,
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notwithstanding a request for confiden-
tial treatment pursuant to §145.9 of
this chapter.

(5) If any information contained in
the application or in any exhibit is or
becomes inaccurate for any reason, an
amendment to the application or a sub-
mission filed under part 40 of this chap-
ter must be filed promptly correcting
such information.

(b) Reinstatement of dormant designa-
tion. Before listing or relisting prod-
ucts for trading, a dormant designated
contract market as defined in §40.1 of
this chapter must reinstate its designa-
tion under the procedures of para-
graphs (a)(1) and (2) of this section;
provided, however, that an application
for reinstatement may rely upon pre-
viously submitted materials that still
pertain to, and accurately describe,
current conditions.

(c) Delegation of authority. (1) The
Commission hereby delegates, until it
orders otherwise, to the Director of the
Division of Market Oversight or such
other employee or employees as the Di-
rector may designate from time to
time, upon consultation with the Gen-
eral Counsel or the General Counsel’s
designee, authority to notify the appli-
cant seeking designation under section
6(a) of the Act that the application is
materially incomplete and the running
of the 180-day period is stayed.

(2) The Director may submit to the
Commission for its consideration any
matter that has been delegated in this
paragraph.

(3) Nothing in this paragraph pro-
hibits the Commission, at its election,
from exercising the authority dele-
gated in paragraph (c)(1) of this sec-
tion.

(d) Request for transfer of designation—
(1) Request for transfer of designation,
listed contracts and open interest. A des-
ignated contract market that wants to
request the transfer of its designation
from its current legal entity to a new
legal entity, as a result of a corporate
reorganization or otherwise, must file
a request with the Commission for ap-
proval to transfer the designation, list-
ed contracts and positions comprising
all associated open interest. Such re-
quest must be filed electronically, in a
format and manner specified by the
Secretary of the Commission, with the
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Secretary of the Commission at its

Washington, DC headquarters at
submissions@cftc.gov and the Division of
Market Oversight at

DMOSubmissions@cftc.gov.

(2) Timing of submission. The request
must be filed no later than three
months prior to the anticipated cor-
porate change; provided that the des-
ignated contract market may file a re-
quest with the Commission later than
three months prior to the anticipated
corporate change if the designated con-
tract market does not know and rea-
sonably could not have known of the
anticipated change three months prior
to the anticipated corporate change. In
such event, the designated contract
market shall be required to imme-
diately file the request with the Com-
mission as soon as it knows of such
change, with an explanation as to the
timing of the request.

(3) Required information. The request
shall include the following:

(i) The underlying agreement that
governs the corporate change;

(ii) A narrative description of the
corporate change, including the reason
for the change and its impact on the
designated contract market, including
its governance and operations, and its
impact on the rights and obligations of
market participants holding the open
interest positions;

(iii) A discussion of the transferee’s
ability to comply with the Act, includ-
ing the core principles applicable to
designated contract markets, and the
Commission’s regulations thereunder;

(iv) The governing documents of the
transferee including, but not limited
to, articles of incorporation and by-
laws;

(v) The transferee’s rules marked to
show changes from the current rules of
the designated contract market;

(vi) A list of contracts, agreements,
transactions or swaps for which the
designated contract market requests
transfer of open interest;

(vii) A representation by the trans-
feree that it:

(A) Will be the surviving legal entity
and successor-in-interest to the trans-
feror designated contract market and
will retain and assume, without limita-
tion, all the assets and liabilities of the
transferor;
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(B) Will assume responsibility for
complying with all applicable provi-
sions of the Act and the Commission’s
regulations thereunder, including part
38 and Appendices thereto;

(C) Will assume, maintain and en-
force all rules implementing and com-
plying with these core principles, in-
cluding the adoption of the transferor’s
rulebook, as amended in the request,
and that any such amendments will be
submitted to the Commission pursuant
to section 5c(c) of the Act and part 40
of the Commission’s regulations; and

(D) Will comply with all self-regu-
latory responsibilities except if other-
wise indicated in the request, and will
maintain and enforce all self-regu-
latory programs.

(viii) A representation by the trans-
feree that upon the transfer:

(A) All open interest in all contracts
listed on the transferor will be trans-
ferred to and represent equivalent open
interest in all such contracts listed on
the transferee;

(B) It will assume responsibility for
and maintain compliance with the core
principles for all contracts previously
listed for trading through the trans-
feror, whether by certification or ap-
proval; and

(C) That none of the proposed rule
changes will affect the rights and obli-
gations of any market participant with
open positions transferred to it and
that the proposed rule changes do not
modify the manner in which such con-
tracts are settled or cleared.

(ix) A representation by the trans-
feree that market participants will be
notified of all changes to the trans-
feror’s rulebook prior to the transfer
and will be further notified of the con-
current transfer of the contract mar-
ket designation, and the related trans-
fer of all listed contracts and all asso-
ciated open interest, to the transferee
upon Commission approval and
issuance of an order permitting this
transfer.

(4) Commission determination. The
Commission will review a request as
soon as practicable and such request
will be approved or denied pursuant to
a Commission order and based on the
Commission’s determination as to the
transferee’s ability to continue to oper-
ate the designated contract market in
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compliance with the Act and the Com-
mission’s regulations thereunder.

(e) Request for withdrawal of applica-
tion for designation. An applicant for
designation may withdraw its applica-
tion submitted pursuant to paragraphs
(a)(1) and (2) of this section by filing
such a request with the Commission.
Such request must be filed electroni-
cally, in a format and manner specified
by the Secretary of the Commission,
with the Secretary of the Commission
at its Washington, DC headquarters, at
submissions@cftc.gov, and the Division
of Market Oversight, at
DMOSubmissions@cftc.gov. Withdrawal
of an application for designation shall
not affect any action taken or to be
taken by the Commission based upon
actions, activities or events occurring
during the time that the application
for designation was pending with the
Commission.

(f) Request for vacation of designation.
A designated contract market may va-
cate its designation under section 7 of
the Act by filing a request electroni-
cally, in a format and manner specified
by the Secretary of the Commission,
with the Secretary of the Commission
at its Washington, DC headquarters at
submissions@cftc.gov and the Division of
Market Oversight at
DMOSubmissions@cftc.gov. Vacation of
designation shall not affect any action
taken or to be taken by the Commis-
sion based upon actions, activities or
events occurring during the time that
the facility was designated by the Com-
mission.

[77 FR 36697, June 19, 2012]

§38.4 Procedures for listing products
and implementing contract market
rules.

(a) Request for Commission approval of
rules and products. (1) An applicant for
designation, or a designated contract
market, may request that the Commis-
sion approve under section 5c(c) of the
Act, any or all of its rules and contract
terms and conditions, and subsequent
amendments thereto, prior to their im-
plementation or, notwithstanding the
provisions of section 5c(c)(4) of the Act,
at any time thereafter, under the pro-
cedures of §40.3 or §40.5 of this chapter,
as applicable. A designated contract
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