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paragraph (c) of this section, as speci-
fied in the notice accompanying 
issuance of the environmental analysis. 

[Order 2002, 68 FR 51121, Aug. 25, 2003; 68 FR 
61743, Oct. 30, 2003] 

§ 5.25 Applications requiring a draft 
NEPA document. 

(a) If the Commission determines 
that a license application will be proc-
essed with an environmental impact 
statement, or a draft and final environ-
mental assessment, the Commission 
will issue the draft environmental im-
pact statement or environmental as-
sessment for comment no later than 
180 days from the date responses are 
due to the notice of acceptance and 
ready for environmental analysis pro-
vided for in § 5.22. 

(b) Each draft environmental docu-
ment will include for comment draft li-
cense articles, a preliminary deter-
mination of the consistency of each 
fish and wildlife agency recommenda-
tion made pursuant to section 10(j) of 
the Federal Power Act with the pur-
poses and requirements of the Federal 
Power Act and other applicable law, as 
provided for in § 5.26, and any prelimi-
nary mandatory terms and conditions 
and fishways prescriptions. 

(c) Comments on a draft environ-
mental document issued pursuant to 
paragraph (b) of this section, including 
comments in response to the Commis-
sion’s preliminary determination with 
respect to fish and wildlife agency rec-
ommendations and on preliminary 
mandatory terms and conditions or 
prescriptions must be filed no later 
than 30 or 60 days after issuance of the 
draft environmental document, as spec-
ified in the notice accompanying 
issuance of the draft environmental 
document. 

(d) Modified mandatory prescriptions 
or terms and conditions must be filed 
no later than 60 days following the date 
for filing of comments provided for in 
paragraph (c) of this section. 

(e) The Commission will issue a final 
environmental document within 90 
days following the date for filing of 
modified mandatory prescriptions or 
terms and conditions. 

§ 5.26 Section 10(j) process. 

(a) In connection with its environ-
mental review of an application for li-
cense, the Commission will analyze all 
terms and conditions timely rec-
ommended by fish and wildlife agencies 
pursuant to the Fish and Wildlife Co-
ordination Act for the protection, miti-
gation of damages to, and enhancement 
of fish and wildlife (including related 
spawning grounds and habitat) affected 
by the development, operation, and 
management of the proposed project. 
Submission of such recommendations 
marks the beginning of the process 
under section 10(j) of the Federal 
Power Act. 

(b) The agency must specifically 
identify and explain the recommenda-
tions and the relevant resource goals 
and objectives and their evidentiary or 
legal basis. The Commission may seek 
clarification of any recommendation 
from the appropriate fish and wildlife 
agency. If the Commission’s request for 
clarification is communicated in writ-
ing, copies of the request will be sent 
by the Commission to all parties, af-
fected resource agencies, and Indian 
tribes, which may file a response to the 
request for clarification within the 
time period specified by the Commis-
sion. If the Commission believes any 
fish and wildlife recommendation may 
be inconsistent with the Federal Power 
Act or other applicable law, the Com-
mission will make a preliminary deter-
mination of inconsistency in the draft 
environmental document or, if none, 
the environmental assessment. The 
preliminary determination, for any 
recommendations believed to be incon-
sistent, shall include an explanation 
why the Commission believes the rec-
ommendation is inconsistent with the 
Federal Power Act or other applicable 
law, including any supporting analysis 
and conclusions and an explanation of 
how the measures recommended in the 
environmental document would ade-
quately and equitably protect, miti-
gate damages to, and enhance, fish and 
wildlife (including related spawning 
grounds and habitat) affected by the 
development, operation, and manage-
ment of the project. 

(c) Any party, affected resource agen-
cy, or Indian tribe may file comments 
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in response to the preliminary deter-
mination of inconsistency, including 
any modified recommendations, within 
the time frame allotted for comments 
on the draft environmental document 
or, if none, the time frame for com-
ments on the environmental assess-
ment. In this filing, the fish and wild-
life agency concerned may also request 
a meeting, telephone or video con-
ference, or other additional procedure 
to attempt to resolve any preliminary 
determination of inconsistency. 

(d) The Commission shall attempt, 
with the agencies, to reach a mutually 
acceptable resolution of any such in-
consistency, giving due weight to the 
recommendations, expertise, and statu-
tory responsibilities of the fish and 
wildlife agency. If the Commission de-
cides, or an affected resource agency 
requests, the Commission will conduct 
a meeting, telephone or video con-
ference, or other procedures to address 
issues raised by its preliminary deter-
mination of inconsistency and com-
ments thereon. The Commission will 
give at least 15 days’ advance notice to 
each party, affected resource agency, 
or Indian tribe, which may participate 
in the meeting or conference. Any 
meeting, conference, or additional pro-
cedure to address these issues will be 
scheduled to take place within 90 days 
of the date the Commission issues a 
preliminary determination of incon-
sistency. The Commission will prepare 
a written summary of any meeting 
held under this paragraph to discuss 
section 10(j) issues, including any pro-
posed resolutions and supporting anal-
ysis, and a copy of the summary will be 
sent to all parties, affected resource 
agencies, and Indian tribes. 

(e) The section 10(j) process ends 
when the Commission issues an order 
granting or denying the license appli-
cation in question. If, after attempting 
to resolve inconsistencies between the 
fish and wildlife recommendations of a 
fish and wildlife agency and the pur-
poses and requirements of the Federal 
Power Act or other applicable law, the 
Commission does not adopt in whole or 
in part a fish and wildlife recommenda-
tion of a fish and wildlife agency, the 
Commission will publish the findings 
and statements required by section 
10(j)(2) of the Federal Power Act. 

§ 5.27 Amendment of application. 
(a) Procedures. If an Applicant files an 

amendment to its application that 
would materially change the project’s 
proposed plans of development, as pro-
vided in § 4.35 of this chapter, an agen-
cy, Indian tribe, or member of the pub-
lic may modify the recommendations 
or terms and conditions or prescrip-
tions it previously submitted to the 
Commission pursuant to §§ 5.20–5.26. 
Such modified recommendations, 
terms and conditions, or prescriptions 
must be filed no later than the due 
date specified by the Commission for 
comments on the amendment. 

(b) Date of acceptance. The date of ac-
ceptance of an amendment of applica-
tion for an original license filed under 
this part is governed by the provisions 
of § 4.35 of this chapter. 

(c) New and subsequent licenses. The 
requirements of § 4.35 of this chapter do 
not apply to an application for a new 
or subsequent license, except that the 
Commission will reissue a public notice 
of the application in accordance with 
the provisions of § 4.32(d)(2) of this 
chapter if a material amendment, as 
that term is used in § 4.35(f) of this 
chapter, is filed. 

(d) Deadline. All amendments to an 
application for a new or subsequent li-
cense, including the final amendment, 
must be filed with the Commission and 
served on all competing applicants no 
later than the date specified in the no-
tice issued under § 5.22. 

[Order 2002, 68 FR 51121, Aug. 25, 2003; 68 FR 
61743, Oct. 30, 2003] 

§ 5.28 Competing applications. 
(a) Site access for a competing appli-

cant. The provisions of § 16.5 of this 
chapter shall govern site access for a 
potential license application to be filed 
in competition with an application for 
a new or subsequent license by an ex-
isting licensee pursuant to this part, 
except that references in § 16.5 to the 
pre-filing consultation provisions in 
parts 4 and 16 of this chapter shall be 
construed in a manner compatible with 
the effective administration of this 
part. 

(b) Competing applications. The provi-
sions of § 4.36 of this chapter shall 
apply to competing applications for 
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