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original, new, or subsequent licenses 
filed under this part. 

(c) New or subsequent license applica-
tions—final amendments; better adapted 
statement. Where two or more mutually 
exclusive competing applications for 
new or subsequent license have been 
filed for the same project, the final 
amendment date and deadlines for 
complying with provisions of § 4.36(d)(2) 
(ii) and (iii) of this chapter established 
pursuant to the notice issued under 
§ 5.22 will be the same for all such ap-
plications. 

(d) Rules of preference among com-
peting applicants. The Commission will 
select among competing applications 
according to the provisions of § 4.37 of 
this chapter. 

[Order 2002, 68 FR 51121, Aug. 25, 2003; 68 FR 
61743, Oct. 30, 2003] 

§ 5.29 Other provisions. 

(a) Filing requirement. Unless other-
wise provided by statute, regulation or 
order, all filings in hydropower hear-
ings, except those conducted by trial- 
type procedures, must conform to the 
requirements of 18 CFR part 385, sub-
part T of this chapter. 

(b) Waiver of compliance with consulta-
tion requirements. (1) If an agency, In-
dian tribe, or member of the public 
waives in writing compliance with any 
consultation requirement of this part, 
an applicant does not have to comply 
with the requirement as to that agen-
cy, Indian tribe, or member of the pub-
lic. 

(2) If an agency, Indian tribe, member 
of the public fails to timely comply 
with a provision regarding a require-
ment of this section, an applicant may 
proceed to the next sequential require-
ment of this section without waiting 
for the agency, Indian tribe, or member 
of the public. 

(c) Requests for privileged or Critical 
Energy Infrastructure Information treat-
ment of pre-filing submission. If a poten-
tial Applicant requests privileged or 
critical energy infrastructure informa-
tion treatment of any information sub-
mitted to the Commission during pre- 
filing consultation (except for the in-
formation specified in § 5.4), the Com-
mission will treat the request in ac-
cordance with the provisions in § 388.112 

of this chapter until the date the appli-
cation is filed with the Commission. 

(d) Conditional applications. Any ap-
plication, the effectiveness of which is 
conditioned upon the future occurrence 
of any event or circumstance, will be 
rejected. 

(e) Trial-type hearing. The Commis-
sion may order a trial-type hearing on 
an application for a license under this 
part either upon its own motion or the 
motion of any interested party of 
record. Any trial-type hearing will be 
limited to the issues prescribed by 
order of the Commission. In all other 
cases, the hearings will be conducted 
by notice and comment procedures. 

(f) Notice and comment hearings. (1) All 
comments and reply comments and all 
other filings described in this part 
must be served on all persons on the 
service list prepared by the Commis-
sion, in accordance with the require-
ments of § 385.2010 of this chapter. If a 
party submits any written material to 
the Commission relating to the merits 
of an issue that may affect the respon-
sibility of particular resource agency, 
the party must also serve a copy of the 
submission on that resource agency. 

(2) The Director of Energy Projects 
may waive or modify any of the provi-
sions of this part for good cause. A 
commenter or reply commenter may 
obtain an extension of time from the 
Commission only upon a showing of 
good cause or extraordinary cir-
cumstances in accordance with 
§ 385.2008 of this chapter. 

(3) Late-filed recommendations by 
fish and wildlife agencies pursuant to 
the Fish and Wildlife Coordination Act 
and section 10(j) of the Federal Power 
Act for the protection, mitigation of 
damages to, and enhancement of fish 
and wildlife affected by the develop-
ment, operation, and management of 
the proposed project and late-filed 
terms and conditions or prescriptions 
filed pursuant to sections 4(e) and 18 of 
the Federal Power Act, respectively, 
will be considered by Commission 
under section 10(a) of the Federal 
Power Act if such consideration would 
not delay or disrupt the proceeding. 

(g) Settlement negotiations. (1) The 
Commission will consider, on a case- 
by-case basis, requests for a short sus-
pension of the procedural schedule for 

VerDate Sep<11>2014 10:28 May 13, 2016 Jkt 238061 PO 00000 Frm 00183 Fmt 8010 Sfmt 8010 Q:\18\18V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



174 

18 CFR Ch. I (4–1–16 Edition) § 5.30 

the purpose of participants conducting 
settlement negotiations, where it de-
termines that the suspension will not 
adversely affect timely action on a li-
cense application. In acting on such re-
quests, the Commission will consider, 
among other things: 

(i) Whether requests for suspension of 
the procedural schedule have pre-
viously been made or granted; 

(ii) Whether the request is supported 
by a consensus of participants in the 
proceeding and an explanation of objec-
tions to the request expressed by any 
participant; 

(iii) The likelihood that a settlement 
agreement will be filed within the re-
quested suspension period; and 

(iv) Whether the requested suspen-
sion is likely to cause any new or sub-
sequent license to be issued after the 
expiration of the existing license. 

(2) The Commission reserves the 
right to terminate any suspension of 
the procedural schedule if it concludes 
that insufficient progress is being made 
toward the filing of a settlement agree-
ment. 

(h) License conditions and required 
findings. (1) All licenses shall be issued 
on the conditions specified in Section 
10 of the Federal Power Act and such 
other conditions as the Commission de-
termines are lawful and in the public 
interest. 

(2) Subject to paragraph (f)(3) of this 
section, fish and wildlife conditions 
shall be based on recommendations 
timely received from the fish and wild-
life agencies pursuant to the Fish and 
Wildlife Coordination Act. 

(3) The Commission will consider the 
timely recommendations of resource 
agencies, other governmental units, 
and members of the public, and the 
timely recommendations (including 
fish and wildlife recommendations) of 
Indian tribes affected by the project. 

(4) Licenses for a project located 
within any Federal reservation shall be 
issued only after the findings required 
by, and subject to any conditions that 
may be timely filed pursuant to section 
4(e) of the Federal Power Act. 

(5) The Commission will require the 
construction, maintenance, and oper-
ation of such fishways as may be time-
ly prescribed by the Secretary of Com-
merce or the Secretary of the Interior, 

as appropriate, pursuant to section 18 
of the Federal Power Act. 

(i) Standards and factors for issuing a 
new license. (1) In determining whether 
a final proposal for a new license under 
section 15 of the Federal Power Act is 
best adapted to serve the public inter-
est, the Commission will consider the 
factors enumerated in sections 15(a)(2) 
and (a)(3) of the Federal Power Act. 

(2) If there are only insignificant dif-
ferences between the final applications 
of an existing licensee and a competing 
Applicant after consideration of the 
factors enumerated in section 15(a)(2) 
of the Federal Power Act, the Commis-
sion will determine which Applicant 
will receive the license after consid-
ering: 

(i) The existing licensee’s record of 
compliance with the terms and condi-
tions of the existing license; and 

(ii) The actions taken by the existing 
licensee related to the project which 
affect the public. 

(iii) An existing licensee that files an 
application for a new license in con-
junction with an entity or entities that 
are not currently licensees of all or 
part of the project will not be consid-
ered an existing licensee for the pur-
pose of the insignificant differences 
provision of section 15(a)(2) of the Fed-
eral Power Act. 

(j) Fees under section 30(e) of the Fed-
eral Power Act. The requirements of 18 
CFR part 4, subpart M, of this chapter, 
fees under section 30(e) of the Federal 
Power Act, apply to license applica-
tions developed under this part. 

[Order 2002, 68 FR 51121, Aug. 25, 2003, as 
amended by Order 769, 77 FR 65475, Oct. 29, 
2012] 

§ 5.30 Critical energy infrastructure 
information. 

If any action required by this part re-
quires a potential Applicant or Appli-
cant to reveal Critical Energy Infra-
structure Information, as defined by 
§ 388.113(c) of this chapter, to the pub-
lic, the Applicant must follow the pro-
cedures set out in § 4.32(k) of this chap-
ter. 

§ 5.31 Transition provision. 
This part shall apply to license appli-

cations for which the deadline for fil-
ing a notification of intent to seek a 
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