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SUBCHAPTER I—ENERGY AND MINERALS 

PART 200—TERMS AND 
CONDITIONS: COAL LEASES 

Sec. 
200.1–200.10 [Reserved] 
200.11 Incorporation of coal lease terms and 

conditions. 
200.12 Contract term incorporation. 

AUTHORITY: Pub. L. 95–87 (30 U.S.C. 1201 et 
seq.), as amended. 

SOURCE: 54 FR 22188, May 22, 1989, unless 
otherwise noted. 

§§ 200.1–200.10 [Reserved] 

§ 200.11 Incorporation of coal lease 
terms and conditions. 

(a) All leases of coal on Indian lands, 
as defined in § 216.101 of this chapter, 
issued by the Secretary, will include at 
the time of issuance, renewal, renegoti-
ation, or readjustment, as applicable, 
the following provision: 

The Lessee shall comply with all applica-
ble requirements of the Surface Mining Con-
trol and Reclamation Act of 1977, and all reg-
ulations promulgated thereunder, including 
those codified at 30 CFR part 750. 

(b) With respect to leases of coal on 
Indian lands issued by the Secretary 
after August 3, 1977, the Secretary 
shall, at the time of issuance, renewal, 
renegotiation, or readjustment, as ap-
plicable, include and enforce in such 
leases, terms and conditions related to 
the Surface Mining Control and Rec-
lamation Act of 1977, as requested by 
the lessor Indian tribe in writing. 

§ 200.12 Contract term incorporation. 
The requirements of 30 CFR part 750 

shall be incorporated in all existing 
and new contracts entered into for coal 
mining on Indian lands. 

[59 FR 43419, Aug. 23, 1994] 

PART 211—LEASING OF TRIBAL 
LANDS FOR MINERAL DEVELOP-
MENT 

Subpart A—General 

Sec. 
211.1 Purpose and scope. 
211.2 Information collection. 

211.3 Definitions. 
211.4 Authority and responsibility of the 

Bureau of Land Management (BLM). 
211.5 Authority and responsibility of the Of-

fice of Surface Mining Reclamation and 
Enforcement (OSM). 

211.6 Authority and responsibility of the 
Minerals Management Service (MMS). 

211.7 Environmental studies. 
211.8 Government employees cannot acquire 

leases. 
211.9 Existing permits or leases for minerals 

issued pursuant to 43 CFR chapter II and 
acquired for Indian tribes. 

Subpart B—How To Acquire Leases 

211.20 Leasing procedures. 
211.21 [Reserved] 
211.22 Leases for subsurface storage of oil or 

gas. 
211.23 Corporate qualifications and requests 

for information. 
211.24 Bonds. 
211.25 Acreage limitation. 
211.26 [Reserved] 
211.27 Duration of leases. 
211.28 Unitization and communitization 

agreements, and well spacing. 
211.29 Exemption of leases and permits 

made by organized tribes. 

Subpart C—Rents, Royalties, Cancellations 
and Appeals 

211.40 Manner of payments. 
211.41 Rentals and production royalty on oil 

and gas leases. 
211.42 Annual rentals and expenditures for 

development on leases other than oil and 
gas, and geothermal resources. 

211.43 Royalty rates for minerals other than 
oil and gas. 

211.44 Suspension of operations. 
211.45 [Reserved] 
211.46 Inspection of premises, books and ac-

counts. 
211.47 Diligence, drainage and prevention of 

waste. 
211.48 Permission to start operations. 
211.49 Restrictions on operations. 
211.50 [Reserved] 
211.51 Surrender of leases. 
211.52 Fees. 
211.53 Assignments, overriding royalties, 

and operating agreements. 
211.54 Lease or permit cancellation; Bureau 

of Indian Affairs notice of noncompli-
ance. 

211.55 Penalties. 
211.56 Geological and geophysical permits. 
211.57 Forms. 
211.58 Appeals. 
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AUTHORITY: Sec. 4, Act of May 11, 1938, (52 
Stat. 347): Act of August 1, 1956 (70 Stat. 774): 
25 U.S.C. 396a-g; and 25 U.S.C. 2 and 9. 

SOURCE: 61 FR 35653, July 8, 1996, unless 
otherwise noted. 

Subpart A—General 
§ 211.1 Purpose and scope. 

(a) The regulations in this part gov-
ern leases and permits for the develop-
ment of Indian tribal oil and gas, geo-
thermal, and solid mineral resources 
except as provided under paragraph (e) 
of this section. These regulations are 
applicable to lands or interests in lands 
the title to which is held in trust by 
the United States or is subject to a re-
striction against alienation imposed by 
the United States. These regulations 
are intended to ensure that Indian min-
eral owners desiring to have their re-
sources developed are assured that 
they will be developed in a manner 
that maximizes their best economic in-
terests and minimizes any adverse en-
vironmental impacts or cultural im-
pacts resulting from such development. 

(b) The regulations in this part shall 
be subject to amendment at any time 
by the Secretary of the Interior. No 
regulation that becomes effective after 
the date of approval of any lease or 
permit shall operate to affect the dura-
tion of the lease or permit, rate of roy-
alty, rental, or acreage unless agreed 
to by all parties to the lease or permit. 

(c) The regulations of the Bureau of 
Land Management, the Office of Sur-
face Mining Reclamation and Enforce-
ment, and the Minerals Management 
Service that are referenced in §§ 211.4, 
211.5, and 211.6 are supplemental to the 
regulations in this part, and apply to 
parties holding leases or permits for 
development of Indian mineral re-
sources unless specifically stated oth-
erwise in this part or in such other 
Federal regulations. 

(d) Nothing in the regulations in this 
part is intended to prevent Indian 
tribes from exercising their lawful gov-
ernmental authority to regulate the 
conduct of persons, businesses, oper-
ations or mining within their terri-
torial jurisdiction. 

(e) The regulations in this part do 
not apply to leasing and development 
governed by regulations in 25 CFR 

parts 213 (Members of the Five Civ-
ilized Tribes of Oklahoma), 226 (Osage), 
or 227 (Wind River Reservation). 

§ 211.2 Information collection. 

The information collection require-
ments contained in this part do not re-
quire a review by the Office of Manage-
ment and Budget under the Paperwork 
Reduction Act (44 U.S.C. 3501; et seq.). 

§ 211.3 Definitions. 

As used in this part, the following 
words and phrases have the specified 
meaning except where otherwise indi-
cated: 

Applicant means any person seeking a 
permit, lease, or an assignment from 
the superintendent or area director. 

Approving official means the Bureau 
of Indians Affairs official with dele-
gated authority to approve a lease or 
permit. 

Area director means the Bureau of In-
dian Affairs official in charge of an 
area office. 

Authorized officer means any em-
ployee of the Bureau of Land Manage-
ment authorized by law or by lawful 
delegation of authority to perform the 
duties described in this part and in 43 
CFR parts 3160, 3180, 3260, 3280, 3480 and 
3590. 

Cooperative agreement means a bind-
ing arrangement between two or more 
parties purporting to the act of agree-
ing or of coming to a mutual arrange-
ment that is accepted by all parties to 
a transaction (e.g., communitization 
and unitization). 

Director’s representative means the Of-
fice of Surface Mining Reclamation 
and Enforcement director’s representa-
tive authorized by law or lawful delega-
tion of authority to perform the duties 
described in 30 CFR part 750. 

Gas means any fluid, either combus-
tible or non-combustible, that is pro-
duced in a natural state from the earth 
and that maintains a gaseous or rar-
efied state at ordinary temperature 
and pressure conditions. 

Geological and geophysical permit 
means a written authorization to con-
duct on-site surveys to locate potential 
deposits of oil and gas, geothermal or 
solid mineral resources on the lands. 

Geothermal resources means: 
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(1) All products of geothermal proc-
esses, including indigenous steam, hot 
water and hot brines; 

(2) Steam and other gases, hot water, 
and hot brines, resulting from water, 
gas or other fluids artificially intro-
duced into geothermal formations; 

(3) Heat or other associated energy 
found in geothermal formations; and 

(4) Any by-product derived there-
from. 

In the best interest of the Indian min-
eral owner refers to the standards to be 
applied by the Secretary in considering 
whether to take an administrative ac-
tion affecting the interests of an Indian 
mineral owner. In considering whether 
it is ‘‘in the best interest of the Indian 
mineral owner’’ to take a certain ac-
tion (such as approval of a lease, per-
mit, unitization or communitization 
agreement), the Secretary shall con-
sider any relevant factor, including, 
but not limited to: economic consider-
ations, such as date of lease expiration; 
probable financial effect on the Indian 
mineral owner; leasability of land con-
cerned; need for change in the terms of 
the existing lease; marketability; and 
potential environmental, social, and 
cultural effects. 

Indian lands means any lands owned 
by any individual Indian or Alaska Na-
tive, Indian tribe, band, nation, pueblo, 
community, rancheria, colony, or other 
tribal group which owns land or inter-
ests in the land, the title to which is 
held in trust by the United States or is 
subject to a restriction against alien-
ation imposed by the United States. 

Indian mineral owner means an Indian 
tribe, band, nation, pueblo community, 
rancheria, colony, or other tribal group 
which owns mineral interests in oil and 
gas, geothermal or solid mineral re-
sources, title to which is held in trust 
by the United States, or is subject to a 
restriction against alienation imposed 
by the United States. 

Indian surface owner means any indi-
vidual Indian or Indian tribe whose 
surface estate is held in trust by the 
United States, or is subject to restric-
tion against alienation imposed by the 
United States. 

Lease means any contract approved 
by the United States under the Act of 
May 11, 1938 (52 Stat. 347) (25 U.S.C. 
396a–396g), as amended, that authorizes 

exploration for, extraction of, or re-
moval of any minerals. 

Lessee means a natural person, pro-
prietorship, partnership, corporation, 
or other entity that has entered into a 
lease with an Indian mineral owner, or 
who has been assigned an obligation to 
make royalty or other payments re-
quired by the lease. 

Lessor means an Indian mineral 
owner who is a party to a lease. 

Minerals includes both metalliferous 
and non-metalliferous minerals; all hy-
drocarbons, including oil and gas, coal 
and lignite of all ranks; geothermal re-
sources; and includes but is not limited 
to, sand, gravel, pumice, cinders, gran-
ite, building stone, limestone, clay, 
silt, or any other energy or non-energy 
mineral. 

Minerals Management Service official 
means any employee of the Minerals 
Management Service (MMS) authorized 
by law or by lawful delegation of au-
thority to perform the duties described 
in 30 CFR chapter II, subchapters A and 
C. 

Mining means the science, technique, 
and business of mineral development 
including, but not limited to: opencast 
work, underground work, and in-situ 
leaching directed to severance and 
treatment of minerals; Provided, when 
sand, gravel, pumice, cinders, granite, 
building stone, limestone, clay or silt 
is the subject mineral, an enterprise is 
considered ‘‘mining’’ only if the extrac-
tion of such a mineral exceeds 5,000 
cubic yards in any given year. 

Oil means all nongaseous hydro-
carbon substances other than those 
substances leasable as coal, oil shale, 
or gilsonite (including all vein-type 
solid hydrocarbons). Oil includes lique-
fiable hydrocarbon substances such as 
drip gasoline and other natural conden-
sates recovered or recoverable in a liq-
uid state from produced gas without re-
sorting to a manufacturing process. 

Permit means any contract issued by 
the superintendent and/or area director 
to conduct exploration on; or removal 
of less than 5,000 cubic yards per year 
of common varieties of minerals from 
Indian lands. 

Permittee means a person holding or 
required by this part to hold a permit 
to conduct exploration operations on; 
or remove less than 5,000 cubic yards 
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per year of common varieties of min-
erals from Indian lands. 

Secretary means the Secretary of the 
Interior or an authorized representa-
tive. 

Solid minerals means all minerals ex-
cluding oil, gas and geothermal re-
sources. 

Superintendent means the Bureau of 
Indian Affairs official in charge of the 
agency office having jurisdiction over 
the minerals subject to leasing under 
this part. 

§ 211.4 Authority and responsibility of 
the Bureau of Land Management 
(BLM). 

The functions of the Bureau of Land 
Management are found in 43 CFR part 
3160—Onshore Oil and Gas Operations, 
43 CFR part 3180—Onshore Oil and Gas 
Unit Agreements: Unproven Area, 43 
CFR part 3260—Geothermal Resources 
Operations, 43 CFR part 3280—Geo-
thermal Resources Unit Agreements: 
Unproven Areas, 43 CFR part 3480—Coal 
Exploration and Mining Operations, 
and 43 CFR part 3590—Solid Minerals 
(other than coal) Exploration and Min-
ing Operations; and currently include, 
but are not limited to, resource evalua-
tion, approval of drilling permits, min-
ing and reclamation, production plans, 
mineral appraisals, inspection and en-
forcement, and production verification. 
These regulations, apply to leases and 
permits approved under this part. 

§ 211.5 Authority and responsibility of 
the Office of Surface Mining Rec-
lamation and Enforcement (OSM). 

The OSM is the regulatory authority 
for surface coal mining and reclama-
tion operations on Indian lands pursu-
ant to the Surface Mining Control and 
Reclamation Act of 1977 (30 U.S.C. 1201 
et seq.). The relevant regulations for 
surface coal mining and reclamation 
operations are found in 30 CFR part 750. 
Those regulations apply to mining and 
reclamation on leases approved under 
this part. 

§ 211.6 Authority and responsibility of 
the Minerals Management Service 
(MMS). 

The functions of the MMS for report-
ing, accounting, and auditing are found 
in 30 CFR chapter II, subchapters A and 
C, which, apply to leases approved 

under this part. To the extent the par-
ties to a lease or permit are able to 
provide reasonable provisions satisfac-
torily addressing the functions gov-
erned by MMS regulations, the Sec-
retary may approve alternate provi-
sions in a lease or permit. 

§ 211.7 Environmental studies. 

(a) The Secretary shall ensure that 
all environmental studies are prepared 
as required by the National Environ-
mental Policy Act of 1969 (NEPA) and 
the regulations promulgated by the 
Council on Environmental Quality 
(CEQ), found in 40 CFR parts 1500 
through 1508. 

(b) The Secretary shall ensure that 
all necessary surveys are performed 
and clearances obtained in accordance 
with 36 CFR parts 60, 63, and 800 and 
with the requirements of the Archae-
ological and Historic Preservation Act 
(16 U.S.C. 469 et seq.), the National His-
toric Preservation Act (16 U.S.C. 470 et 
seq.), The American Indian Religious 
Freedom Act (42 U.S.C. 1996), and Exec-
utive Order 11593, Protection and En-
hancement of the Cultural Environ-
ment (3 CFR, 1971 through 1975 Comp., 
p. 559). If these surveys indicate that a 
mineral development will have an ad-
verse effect on a property listed on or 
eligible for listing on the National Reg-
ister of Historic Places, the Secretary 
shall: 

(1) Seek the comments of the Advi-
sory Council on Historic Preservation, 
in accordance with 36 CFR part 800; 

(2) Ensure that the property is avoid-
ed, that the adverse effect is mitigated, 
or; 

(3) Ensure that appropriate exca-
vations or other related research is 
conducted and ensure that complete 
data describing the historic property is 
preserved. 

§ 211.8 Government employees cannot 
acquire leases. 

U.S. Government employees are pre-
vented from acquiring leases or inter-
ests in leases by the provisions of 25 
CFR part 140 and 43 CFR part 20 per-
taining to conflicts of interest and 
ownership of an interest in trust land. 
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§ 211.9 Existing permits or leases for 
minerals issued pursuant to 43 CFR 
chapter II and acquired for Indian 
tribes. 

(a) Title to the minerals underlying 
certain Federal lands, which were pre-
viously subject to general leasing and 
mining laws, is now held in trust by 
the United States for Indian tribes. Ex-
isting mineral prospecting permits, ex-
ploration and mining leases on these 
lands, issued prior to these lands being 
placed in trust status or becoming In-
dian lands, pursuant to 43 CFR chapter 
II (and its predecessor regulations), and 
all actions on the permits and leases 
shall be administered by the Secretary 
in accordance with the regulations set 
forth in 30 CFR chapters II and VII and 
43 CFR chapter II, as applicable, pro-
vided, that all payment or reports re-
quired by a non-producing lease or per-
mit, issued pursuant to 43 CFR chapter 
II, shall be made to the superintendent 
having administrative jurisdiction over 
the land involved, instead of the officer 
of the Bureau of Land Management 
designated in 43 CFR unless specifi-
cally stated otherwise in the statutes 
authorizing the United States to hold 
the land in trust for an Indian tribe. 
Producing lease payments and reports 
will be submitted to the Minerals Man-
agement Service in accordance with 30 
CFR chapter II, subchapters A and C. 

(b) Administrative actions regarding 
an existing lease or permit under this 
section, may be appealed pursuant to 
25 CFR part 2. 

Subpart B—How To Acquire 
Leases 

§ 211.20 Leasing procedures. 
(a) Indian mineral owners may, with 

the approval of the superintendent or 
area director, lease their land for min-
ing purposes. No oil and gas lease shall 
be approved unless it has first been of-
fered for bidding at an advertised lease 
sale in accordance with this section. 
Leases for minerals other than oil and 
gas shall be advertised for bids as pre-
scribed in this section unless the Sec-
retary grants the Indian mineral own-
ers written permission to negotiate for 
lease. Application for leases shall be 
made to the superintendent having ju-
risdiction over the lands. 

(b) Indian mineral owners may re-
quest that the Secretary prepare and 
advertise or negotiate (if the require-
ments of this section have been met) 
mineral leases on their behalf. If re-
quested by an applicant interested in 
acquiring rights to Indian-owned min-
erals, the Secretary shall promptly no-
tify the Indian mineral owner, and ad-
vise the owner in writing of the alter-
natives available, including the right 
to decline to lease. If the Indian min-
eral owner decides to have the leases 
advertised, the Secretary shall consult 
with the Indian mineral owner con-
cerning the appropriate royalty rate 
and rental. The Secretary may then 
undertake the responsibility to adver-
tise and lease in accordance with the 
following procedures: 

(1) Leases shall be advertised to re-
ceive optimum competition for bonus 
consideration, under sealed bid, oral 
auction, or a combination of both. No-
tice of such advertisement shall be 
published in at least one local news-
paper and in one trade publication at 
least thirty (30) days in advance of 
sale. If applicable, such notice must 
identify the reservation within which 
the tracts to be leased are found. No 
specific description of the tracts to be 
leased need be published. Specific de-
scription of such tracts shall be avail-
able at the office of the superintendent 
and/or area director upon request. The 
complete text of the advertisement, in-
cluding a specific description, shall be 
mailed to each person listed on the ap-
propriate agency or area mailing list. 
Individuals and companies interested 
in receiving advertisements of lease 
sales should send their mailing infor-
mation to the appropriate super-
intendent or area director for future 
reference. 

(2) The advertisement shall offer the 
tracts to the responsible bidder offer-
ing the highest bonus. The Secretary, 
after consultation with the Indian min-
eral owner, shall establish the rental 
and royalty rates which shall be stated 
in the advertisement and shall not be 
subject to negotiation. The advertise-
ment shall provide that the Secretary 
reserves the right to reject any or all 
bids, and that acceptance of the lease 
bid by the Indian mineral owner is re-
quired. 
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(3) Each sealed bid must be accom-
panied by a cashier’s check, certified 
check or postal money order, or any 
combination thereof, payable to the 
payee designated in the advertisement, 
in an amount not less than 25 percent 
of the bonus bid, which shall be re-
turned if that bid is not accepted. 

(4) A successful oral auction bidder 
will be allowed five (5) working days to 
remit the required 25 percent deposit of 
the bonus bid. 

(5) A successful bidder shall, within 
thirty (30) days after notification of 
the bid award, remit to the Secretary 
the balance of the bonus, the first 
year’s rental, a $75 filing fee, its pro-
rated share of the advertising costs as 
determined by the Bureau of Indian Af-
fairs, and file with the Secretary all re-
quired bonds. The successful bidder 
shall also file the lease in completed 
form at that time. However, for good 
reasons, the Secretary may grant ex-
tensions of time in thirty (30) day in-
crements for filing of the lease and all 
required bonds, provided that addi-
tional extension requests are sub-
mitted and approved prior to the expi-
ration of the original thirty (30) days 
or the previously granted extension. 
Failure on the part of the bidder to 
take all reasonable actions necessary 
to comply with the foregoing shall re-
sult in forfeiture of the required pay-
ment of 25 percent of any bonus bid for 
the use and benefit of the Indian min-
eral owner. 

(6) If no satisfactory bid is received, 
or if the accepted bidder fails to com-
plete all requirements necessary for 
the approval of the lease, or if the Sec-
retary determines that it is not in the 
best interest of the Indian mineral 
owner to accept any of the bids the 
Secretary may re-advertise the lease 
for sale, or, subject to the consent of 
the Indian mineral owner, the lease 
may be let through private negotia-
tions. 

(c) The Secretary shall advise the In-
dian mineral owner of the results of 
the bidding, and shall not approve the 
lease until the consent of the Indian 
mineral owner has been obtained. 

(d) The Indian mineral owner may 
also submit negotiated leases to the 
Secretary for review and approval. 

§ 211.21 [Reserved] 

§ 211.22 Leases for subsurface storage 
of oil or gas. 

(a) The Secretary, with the consent 
of the Indian mineral owners, may ap-
prove storage leases, or modifications, 
amendments, or extensions of existing 
leases, on Indian lands to provide for 
the subsurface storage of oil or gas, ir-
respective of the lands from which pro-
duction is initially obtained. The stor-
age lease, or modification, amendment, 
or extension to an existing lease, shall 
provide for the payment of such stor-
age fee or rental on such oil or gas as 
may be determined adequate in each 
case, or, in lieu thereof, for a royalty 
other than that prescribed in the oil 
and gas lease when such stored oil and 
gas is produced in conjunction with oil 
or gas not previously produced. 

(b) The Secretary, with consent of 
the Indian mineral owners, may ap-
prove a provision in an oil and gas 
lease under which storage of oil and 
gas is authorized, for continuance of 
the lease at least for the period of such 
storage use and so long thereafter as 
oil or gas not previously produced is 
produced in paying quantities. 

(c) Applications for subsurface stor-
age of oil or gas shall be filed in trip-
licate with the authorized officer and 
shall disclose the ownership of the 
lands involved, the parties in interest, 
the storage fee, rental, or royalty of-
fered to be paid for such storage, and 
all essential information showing the 
necessity for such project. Enough cop-
ies of the final agreement signed by the 
Indian mineral owners and other par-
ties in interest shall be submitted for 
the approval of the Secretary to permit 
retention of five copies by the Depart-
ment after approval. 

§ 211.23 Corporate qualifications and 
requests for information. 

(a) The signing in a representative 
capacity and delivery of bids, geologi-
cal and geophysical permits, mineral 
leases, or assignments, bonds, or other 
instruments required by the regula-
tions in this part constitutes certifi-
cation that the individual signing (ex-
cept a surety agent) is authorized to 
act in such capacity. An agent for a 
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surety shall furnish a power of attor-
ney. 

(b) A corporate applicant proposing 
to acquire an interest in a permit or 
lease shall have on file with the super-
intendent or area director a statement 
showing: 

(1) The State(s) in which the corpora-
tion is incorporated, and that the cor-
poration is authorized to hold such in-
terests in the State where the land de-
scribed in the instrument is situated; 
and 

(2) A notarized statement that the 
corporation has power to conduct all 
business and operations as described in 
the lease or permit. 

(c) The Secretary may, either before 
or after the approval of a permit, min-
eral lease, assignment, or bond, call for 
any reasonable additional information 
necessary to carry out the regulations 
in this part, or other applicable laws 
and regulations. 

§ 211.24 Bonds. 
(a) The lessee, permittee or prospec-

tive lessee acquiring a lease, or any in-
terest therein, by assignment shall fur-
nish with each lease, permit or assign-
ment a surety bond or personal bond in 
an amount sufficient to ensure compli-
ance with all of the terms and condi-
tions of the lease(s), permit(s), or as-
signment(s) and the statutes and regu-
lations applicable to the lease, permit, 
or assignment. Surety bonds shall be 
issued by a qualified company approved 
by the Department of the Treasury (see 
Department of the Treasury Circular 
No. 570). 

(b) An operator may file a $75,000 
bond for all geothermal, mining, or oil 
and gas leases, permits, or assignments 
in any one State, which may also in-
clude areas on that part of an Indian 
reservation extending into any contig-
uous State. Statewide bonds are sub-
ject to approval in the discretion of the 
Secretary. 

(c) An operator may file a $150,000 
bond for full nationwide coverage to 
cover all geothermal or oil and gas 
leases, permits, or assignments with-
out geographic or acreage limitation to 
which the operator is or may become a 
party. Nationwide bonds are subject to 
approval in the discretion of the Sec-
retary. 

(d) Personal bonds shall be accom-
panied by: 

(1) Certificate of deposit issued by a 
financial institution, the deposits of 
which are federally insured, explicitly 
granting the Secretary full authority 
to demand immediate payment in case 
of default in the performance of the 
provisions and conditions of the lease 
or permit. The certificate shall explic-
itly indicate on its face that Secre-
tarial approval is required prior to re-
demption of the certificate of deposit 
by any party; 

(2) Cashier’s check; 
(3) Certified check; 
(4) Negotiable Treasury securities of 

the United States of a value equal to 
the amount specified in the bond. Ne-
gotiable Treasury securities shall be 
accompanied by a proper conveyance to 
the Secretary of full authority to sell 
such securities in case of default in the 
performance of the provisions and con-
ditions of a lease or permit; or 

(5) Letter of credit issued by a finan-
cial institution authorized to do busi-
ness in the United States and whose de-
posits are federally insured, and identi-
fying the Secretary as sole payee with 
full authority to demand immediate 
payment in the case of default in the 
performance of the provisions and con-
ditions of a lease or permit. 

(i) The letter of credit shall be irrev-
ocable during its term. 

(ii) The letter of credit shall be pay-
able to the Bureau of Indian Affairs 
upon demand, in part or in full, upon 
receipt from the Secretary of a notice 
of attachment stating the basis thereof 
(e.g., default in compliance with the 
lease or permit provisions and condi-
tions or failure to file a replacement in 
accordance with paragraph (d)(5)(v) of 
this section). 

(iii) The initial expiration date of the 
letter of credit shall be at least one (1) 
year following the date it is filed in the 
proper Bureau of Indian Affairs office. 

(iv) The letter of credit shall contain 
a provision for automatic renewal for 
periods of not less than one (1) year in 
the absence of notice to the proper Bu-
reau of Indian Affairs office at least 
ninety (90) days prior to the originally 
stated or any extended expiration date. 
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(v) A letter of credit used as security 
for any lease or permit upon which op-
erations have taken place and final ap-
proval for abandonment has not been 
given, or as security for a statewide or 
nationwide bond, shall be forfeited and 
shall be collected by the Secretary if 
not replaced by other suitable bond or 
letter of credit at least thirty (30) days 
before its expiration date. 

(e) The required amount of bonds 
may be increased in any particular 
case at the discretion of the Secretary. 

§ 211.25 Acreage limitation. 
A lessee may acquire more than one 

lease but no single lease shall be grant-
ed for mineral leasing purposes on In-
dian tribal or restricted lands in excess 
of the following acreage except where 
the rule of approximation applies: 

(a) Leases for oil and gas and all 
other minerals except coal are to be 
contained within one United States 
Governmental survey section of land 
and shall be described by legal subdivi-
sions including lots or tract equiva-
lents not to exceed 640 acres; in in-
stances of irregular surveys, including 
lands not surveyed under the United 
States Governmental survey, lands 
shall be considered in multiples of 40 
acres or the nearest aliquot equivalent 
thereof; 

(b) Leases for coal shall ordinarily be 
limited to 2,560 acres in a reasonably 
compact form and shall be described by 
legal subdivisions including lots or 
tract equivalents. In instances of irreg-
ular surveys, including lands not sur-
veyed under the United States Govern-
mental survey, lands shall be consid-
ered in multiples of 40 acres or the 
nearest aliquot equivalent thereof. The 
Secretary may, upon application and 
with the consent of the Indian mineral 
owner, approve the issuance of a single 
lease for more than 2,560 acres, in a 
reasonably compact form, upon a find-
ing that the issuance is in the best in-
terest of the lessor. 

§ 211.26 [Reserved] 

§ 211.27 Duration of leases. 
(a) All leases shall be for a term not 

to exceed a primary term of lease dura-
tion of ten (10) years and, absent spe-
cific lease provisions to the contrary, 

shall continue as long thereafter as the 
minerals specified in the lease are pro-
duced in paying quantities. Absent spe-
cific lease provisions to the contrary, 
all provisions in leases governing their 
duration shall be measured from the 
date of approval by the Secretary. 

(b) An oil and gas or geothermal re-
source lease which stipulates that it 
shall continue in full force and effect 
beyond the expiration of the primary 
term of lease duration (‘‘commence-
ment clause’’) if drilling operations 
have commenced during the primary 
term, shall be valid and shall hold the 
lease beyond the primary term of lease 
duration if the lessee or the lessee’s 
designee has commenced actual drill-
ing by midnight of the last day of the 
primary term of the lease with a drill-
ing rig designed to reach the total pro-
posed depth, and drilling is continued 
with reasonable diligence until the 
well is completed to production or 
abandoned. However, in no case shall 
such drilling hold the lease longer than 
120 days past the primary term of lease 
duration without actual production of 
oil, gas, or geothermal resources. Pro-
vided, that this extension does not 
allow a lease to continue past the 10- 
year statutory limitation. Drilling 
which meets the requirements of this 
section and occurs within a unit or 
communitization agreement to which 
the lease is committed shall be consid-
ered as if it occurs on the leasehold 
itself. If there is a conflict between the 
commencement clause and the haben-
dum clause of a lease, the commence-
ment clause will control. 

(c) A solid minerals lease which stip-
ulates that it shall continue in full 
force and effect beyond the expiration 
of the primary term of lease duration if 
mining operations have commenced 
during the primary term (commence-
ment clause), shall be valid and hold 
the lease beyond the primary term of 
lease duration if the lessee or the les-
see’s designee has by midnight of the 
last day of the primary term of the 
lease commenced actual removal of 
mineral materials intended for sale and 
upon which royalties will be paid. If 
there is a conflict between the com-
mencement clause and the habendum 
clause of a lease, the commencement 
clause will control. 
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§ 211.28 Unitization and 
communitization agreements, and 
well spacing. 

(a) For the purpose of promoting con-
servation and efficient utilization of 
minerals, the Secretary may approve a 
cooperative unit, drilling or other de-
velopment plan on any leased area 
upon a determination that approval is 
advisable and in the best interest of 
the Indian mineral owner. For the pur-
poses of this section, a cooperative 
unit, drilling or other development 
plan means an agreement for the devel-
opment or operation of a specifically 
designated area as a single unit with-
out regard to separate ownership of the 
land included in the agreement. Such 
cooperative agreements include, but 
are not limited to, unit agreements, 
communitization agreements and other 
types of agreements that allocate costs 
and benefits. 

(b) The consent of the Indian mineral 
owner to such unit or cooperative 
agreement shall not be required unless 
such consent is specifically required in 
the lease. However, the Secretary shall 
consult with the Indian mineral owner 
prior to making a determination con-
cerning a cooperative agreement or 
well spacing plan. 

(c) Requests for approval of coopera-
tive agreements which comply with the 
requirements of all applicable rules 
and regulations shall be filed with the 
superintendent or area director. 

(d) All Indian mineral owners of any 
right, title or interest in the mineral 
resources to be included in a coopera-
tive agreement must be notified by the 
lessee at the time the agreement is 
submitted to the superintendent or 
area director. An affidavit from the 
lessee stating that a notice was mailed 
to each mineral owner of record for 
whom the superintendent or area direc-
tor has an address will satisfy this no-
tice requirement. 

(e) A request for approval of a pro-
posed cooperative agreement, and all 
documents incident to such agreement, 
must be filed with the superintendent 
or area director at least ninety (90) 
days prior to the first expiration date 
of any of the Indian leases in the area 
proposed to be covered by the coopera-
tive agreement. 

(f) Unless otherwise provided in the 
cooperative agreement, approval of the 
agreement commits each lease to the 
unit in the area covered by the agree-
ment on the date approved by the Sec-
retary or the date of first production, 
whichever is earlier, as long as the 
agreement is approved before the lease 
expiration date. 

(g) Any lease committed in part to 
any such cooperative agreement shall 
be segregated into a separate lease or 
leases as to the lands committed and 
lands not committed to the agreement. 
Segregation shall be effective on the 
date the agreement is effective. 

(h) Wells shall be drilled in con-
formity with a well spacing program 
approved by the authorized officer. 

§ 211.29 Exemption of leases and per-
mits made by organized tribes. 

The regulations in this part may be 
superseded by the provisions of any 
tribal constitution, bylaw or charter 
issued pursuant to the Indian Reorga-
nization Act of June 18, 1934 (48 Stat. 
984; 25 U.S.C. 461–479), the Alaska Act of 
May 1, 1936 (49 Stat. 1250; 48 U.S.C. 
362,258a), or the Oklahoma Indian Wel-
fare Act of June 26, 1936 (49 Stat. 1967; 
25 U.S.C., and Sup., 501–509), or by ordi-
nance, resolution, or other action au-
thorized under such constitution, 
bylaw or charter; Provided, that such 
tribal law may not supersede the re-
quirements of Federal statutes applica-
ble to Indian mineral leases. The regu-
lations in this part, in so far as they 
are not so superseded, shall apply to 
leases and permits made by organized 
tribes if the validity of the lease or per-
mit depends upon the approval of the 
Secretary of the Interior. 

Subpart C—Rents, Royalties, 
Cancellations and Appeals 

§ 211.40 Manner of payments. 
Unless otherwise specifically pro-

vided for in a lease, once production 
has been established, all payments 
shall be made to the MMS or such 
other party as may be designated, and 
shall be made at such time as provided 
in 30 CFR chapter II, subchapters A and 
C. Prior to production, all bonus and 
rental payments, shall be made to the 
superintendent or area director. 
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§ 211.41 Rentals and production roy-
alty on oil and gas leases. 

(a) A lessee shall pay, in advance, be-
ginning with the effective date of the 
lease, an annual rental of $2.00 per acre 
or fraction of an acre or such other 
greater amount as prescribed in the 
lease. This rental shall not be credited 
against production royalty nor shall 
the rental be prorated or refunded be-
cause of surrender or cancellation. 

(b) The Secretary shall not approve 
leases with a royalty rate less than 16– 
2⁄3 percent of the amount or value of 
production produced and sold from the 
lease unless a lower royalty rate is 
agreed to by the Indian mineral owner 
and is found to be in the best interest 
of the Indian mineral owner. Such ap-
proval may only be granted by the area 
director if the approving official is the 
superintendent and by the Assistant 
Secretary for Indian Affairs if the ap-
proving official is the area director. 

(c) Value of lease production for roy-
alty purposes shall be determined in 
accordance with applicable lease provi-
sions and regulations in 30 CFR chap-
ter II, subchapters A and C. If the valu-
ation provisions in the lease are incon-
sistent with the regulations in 30 CFR 
chapter II, subchapters A and C, the 
lease provisions shall govern. 

(d) If the leased premises produce gas 
in excess of the lessee’s requirements 
for the development and operation of 
said premises, then the lessor may use 
sufficient gas, free of charge, for any 
desired school or other buildings be-
longing to the tribe, by making his 
own connections to a regulator in-
stalled, connected to the well and 
maintained by the lessee, and the les-
see shall not be required to pay royalty 
on gas so used. The use of such gas 
shall be at the lessor’s risk at all 
times. 

§ 211.42 Annual rentals and expendi-
tures for development on leases 
other than oil and gas, and geo-
thermal resources. 

(a) Unless otherwise authorized by 
the Secretary, a lease for minerals 
other than oil, gas and geothermal re-
sources shall provide for a yearly de-
velopment expenditure of not less than 
$20 per acre. All such leases shall pro-
vide for a rental payment of not less 

than $2.00 for each acre or fraction of 
an acre payable on or before the first 
day of each lease year. 

(b) Within twenty (20) days after the 
lease year, an itemized statement, in 
duplicate, of the expenditure for devel-
opment under a lease for minerals 
other than oil and gas shall be filed 
with the superintendent or area direc-
tor. The lessee must certify the state-
ment under oath. 

§ 211.43 Royalty rates for minerals 
other than oil and gas. 

(a) Except as provided in paragraph 
(b) of this section, the minimum rates 
for leases of minerals other than oil 
and gas shall be as follows: 

(1) For substances other than coal, 
the royalty rate shall be 10 percent of 
the value of production produced and 
sold from the lease at the nearest ship-
ping point. 

(2) For coal to be strip or open pit 
mined the royalty rate shall be 121⁄2 
percent of the value of production pro-
duced and sold from the lease, and for 
coal removed from an underground 
mine, the royalty rate shall be 8 per-
cent of the value of production pro-
duced and sold from the lease. 

(3) For geothermal resources, the 
royalty rate shall be 10 percent of the 
amount or value of steam, or any other 
form of heat or energy derived from 
production of geothermal resources 
under the lease and sold or utilized by 
the lessee. In addition, the royalty rate 
shall be 5 percent of the value of any 
byproduct derived from production of 
geothermal resources under the lease 
and sold or utilized or reasonably sus-
ceptible of sale or utilization by the 
lessee, except that the royalty for any 
mineral byproduct shall be governed by 
the appropriate paragraph of this sec-
tion. 

(b) A lower royalty rate shall be al-
lowed if it is determined to be in the 
best interest of the Indian mineral 
owner. Approval of a lower rate may 
only be granted by the area director if 
the approving official is the super-
intendent or by the Assistant Sec-
retary for Indian Affairs, if the approv-
ing official is the area director. 
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§ 211.44 Suspension of operations. 
(a) After the expiration of the pri-

mary term of the lease the Secretary 
may approve suspension of operations 
for remedial purposes which are nec-
essary for continued production, to 
protect the resource, the environment, 
or for other good reasons. Provided, 
that such remedial operations are con-
ducted in accordance with 43 CFR part 
3160, subpart 3165 and under such stipu-
lations and conditions as may be pre-
scribed by the Secretary and are con-
ducted with reasonable diligence. Any 
suspension shall not relieve the lessee 
from liability for the payment of rental 
and other payments as required by 
lease provisions. 

(b) An application for permission to 
suspend operations or production for 
economic or marketing reasons on a 
lease capable of production after the 
expiration of the primary term of lease 
duration must be accompanied by the 
written consent of the Indian mineral 
owner, an economic analysis, and an 
executed amendment by the parties to 
the lease setting forth the provisions 
pertaining to the suspension of oper-
ations and production. Such applica-
tion shall be treated as a negotiated 
change to lease provisions, and as such, 
shall be subject to review and approval 
by the Secretary. 

§ 211.45 [Reserved] 

§ 211.46 Inspection of premises, books 
and accounts. 

Lessees shall allow the Indian min-
eral owner, the Indian mineral owner’s 
representatives, or any authorized rep-
resentative of the Secretary to enter 
all parts of the leased premises for the 
purpose of inspection and audit. Les-
sees shall keep a full and correct ac-
count of all operations and submit all 
related reports required by the lease 
and applicable regulations. Books and 
records shall be available for inspec-
tion during regular business hours. 

§ 211.47 Diligence, drainage and pre-
vention of waste. 

The lessee shall: 
(a) Exercise diligence in mining, 

drilling and operating wells on the 
leased lands while minerals production 
can be secured in paying quantities; 

(b) Protect the lease from drainage 
(if oil and gas or geothermal resources 
are being drained from the lease prem-
ises by a well or wells located on lands 
not included in the lease, the Secretary 
reserves the right to impose reasonable 
and equitable terms and conditions to 
protect the interest of the Indian min-
eral owner of the lands, such as pay-
ment of compensatory royalty for the 
drainage); 

(c) Carry on operations in a good and 
workmanlike manner in accordance 
with approved methods and practices; 

(d) Have due regard for the preven-
tion of waste of oil or gas or other min-
erals, the entrance of water through 
wells drilled by the lessee to other 
strata, to the destruction or injury of 
the oil or gas, other mineral deposits, 
or fresh water aquifers, the preserva-
tion and conservation of the property 
for future productive operations, and 
the health and safety of workmen and 
employees; 

(e) Securely plug all wells and effec-
tively shut off all water from the oil or 
gas-bearing strata before abandoning 
them; 

(f) Not construct any well pad loca-
tion within 200 feet of any structures or 
improvements without the Indian sur-
face owner’s written consent; 

(g) Carry out, at the lessee’s expense, 
all reasonable orders and requirements 
of the authorized officer relative to 
prevention of waste; 

(h) Bury all pipelines crossing till-
able lands below plow depth unless 
other arrangements are made with the 
Indian surface owner; and 

(i) Pay the Indian surface owner all 
damages, including damages to crops, 
buildings, and other improvements of 
the Indian surface owner occasioned by 
the lessee’s operations as determined 
by the superintendent. 

§ 211.48 Permission to start oper-
ations. 

(a) No exploration, drilling, or min-
ing operations are permitted on any In-
dian lands before the Secretary has 
granted written approval of a mineral 
lease or permit pursuant to the regula-
tions in this part. 

(b) After a lease or permit is ap-
proved, written permission must be se-
cured from the Secretary before any 
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operations are started on the leased 
premises, in accordance with applica-
ble rules and regulations in 25 CFR 
part 216; 30 CFR chapter II, subchapters 
A and C; 30 CFR part 750 (Requirements 
for Surface Coal Mining and Reclama-
tion Operations on Indian Lands), 43 
CFR parts 3160, 3260, 3480, 3590, and Or-
ders or Notices to Lessees (NTLs) 
issued thereunder. 

§ 211.49 Restrictions on operations. 
Leases issued under the provisions of 

the regulations in this part shall be 
subject to such restrictions as to time 
or times for well operations and pro-
duction from any leased premises as 
the Secretary judges may be necessary 
or proper for the protection of the nat-
ural resources of the leased land and in 
the interest of the lessor. 

§ 211.50 [Reserved] 

§ 211.51 Surrender of leases. 
A lessee may, with the approval of 

the Secretary, surrender a lease or any 
part of it, on the following conditions: 

(a) All royalties and rentals due on 
the date the request for surrender is re-
ceived must be paid; 

(b) The superintendent, after con-
sultation with the authorized officer, 
must be satisfied that proper provi-
sions have been made for the conserva-
tion and protection of the property, 
and that all operations on the portion 
of the lease surrendered have been 
properly reclaimed, abandoned, or con-
ditioned, as required; 

(c) If a lease has been recorded, the 
lessee must submit a release along 
with the recording information of the 
original lease so that, after acceptance 
of the release, it may be recorded; 

(d) If a lessee requests to surrender 
an entire lease or an entire undivided 
portion of a lease document, the lessee 
must deliver to the superintendent or 
area director the original lease docu-
ments; Provided, that where the request 
is made by an assignee to whom no 
copy of the lease was delivered, the as-
signee must deliver to the super-
intendent or area director only its copy 
of the assignment; 

(e) If the lease (or a portion thereof 
being surrendered) is owned in undi-
vided interests, all lessees owning undi-

vided interests in the lease must join 
in the request for surrender; 

(f) No part of any advance rental 
shall be refunded to the lessee, nor 
shall any subsequent surrender or ter-
mination of a lease relieve the lessee of 
the obligation to pay advance rental if 
advance rental became due prior to the 
date the request for surrender was re-
ceived by the superintendent or area 
director; 

(g) If oil, gas, or geothermal re-
sources are being drained from the 
leased premises by a well or wells lo-
cated on lands not included in the 
lease, the Secretary reserves the right, 
prior to acceptance of the surrender, to 
impose reasonable and equitable terms 
and conditions to protect the interests 
of the Indian mineral owners of the 
lands surrendered. Such terms and con-
ditions may include payment of com-
pensatory royalty for any drainage; 
and 

(h) Upon expiration or surrender of a 
solid mineral lease the lessee shall de-
liver the leased premises in a condition 
conforming to the approved reclama-
tion plan. Unless otherwise provided in 
the lease, the machinery necessary to 
operate the mine is the property of the 
lessee. However, the machinery may 
not be removed from the leased prem-
ises without the written permission of 
the Secretary. 

§ 211.52 Fees. 
Unless otherwise authorized by the 

Secretary, each permit, lease, sublease, 
or other contract, or assignment, 
thereof shall be accompanied by a fil-
ing fee of $75.00 at the time of filing. 

§ 211.53 Assignments, overriding royal-
ties, and operating agreements. 

(a) Approved leases or any interest 
therein may be assigned or transferred 
only with the approval of the Sec-
retary. The Indian mineral owner must 
also consent if approval of the Indian 
mineral owner is required in the lease. 
If consent is not required, then the 
Secretary shall notify the Indian min-
eral owner of the proposed assignment. 
To obtain the approval of the Sec-
retary the assignee must be qualified 
to hold the lease under existing rules 
and regulations and shall furnish a sat-
isfactory bond conditioned for the 
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faithful performance of the covenants 
and conditions of the lease. 

(b) No lease or interest therein or the 
use of such lease shall be assigned, sub-
let, or transferred, directly or indi-
rectly, by working or drilling contract, 
or otherwise, without the consent of 
the Secretary. 

(c) Assignments of leases, and stipu-
lations modifying the provisions of ex-
isting leases, which stipulations are 
also subject to the approval of the Sec-
retary, shall be filed with the super-
intendent within five (5) working days 
after the date of execution. Upon exe-
cution of satisfactory bonds by the as-
signee the Secretary may permit the 
release of any bonds executed by the 
assignor. Upon execution of satisfac-
tory bonds the assignee accepts all the 
assignor’s responsibilities and prior ob-
ligations and liabilities of the assignor 
(including but not limited to any un-
derpaid royalties and rentals) under 
the lease. 

(d) Agreements creating overriding 
royalties or payments out of produc-
tion shall not be considered as inter-
ests in the leases as such provision is 
used in this section. Agreements cre-
ating overriding royalties or payments 
out of production, or agreements desig-
nating operators are hereby authorized 
and the approval of the Secretary shall 
not be required with respect thereto, 
but such agreements shall be subject to 
the condition that nothing in such 
agreements shall be construed as modi-
fying any of the obligations of the les-
see, including, but not limited to, obli-
gations imposed by requirements of the 
MMS for reporting, accounting, and au-
diting; obligations for diligent develop-
ment and operation, protection against 
drainage and mining in trespass, com-
pliance with oil and gas, geothermal, 
and mining regulations (25 CFR part 
216; 43 CFR parts 3160, 3260, 3480, and 
3590; and those applicable rules found 
in 30 CFR chapter II, subchapters A and 
C) and the requirements for Secretarial 
approval before abandonment of any oil 
and gas or geothermal well or mining 
operation. All such obligations are to 
remain in full force and effect, the 
same as if free of any such overriding 
royalties or payments. The existence of 
agreements creating overriding royal-
ties or payments out of production, 

whether or not actually paid, shall not 
be considered as justification for the 
approval of abandonment of any oil and 
gas or geothermal well or mining oper-
ation. Nothing in this paragraph re-
vokes the requirement for approval of 
assignments and other instruments 
which is required in this section, but 
any overriding royalties or payments 
out of production created by the provi-
sions of such assignments or instru-
ments shall be subject to the condition 
stated in this section. Agreements cre-
ating overriding royalties or payments 
out of production, or agreements desig-
nating operators shall be filed with the 
superintendent unless incorporated in 
assignments or instruments required to 
be filed pursuant to this section. 

§ 211.54 Lease or permit cancellation; 
Bureau of Indian Affairs notice of 
noncompliance. 

(a) If the Secretary determines that a 
permittee or lessee has failed to com-
ply with the terms of the permit or 
lease; the regulations in this part; or 
other applicable laws or regulations; 
the Secretary may: 

(1) Serve a notice of noncompliance 
specifying in what respect the per-
mittee or lessee has failed to comply 
with the requirements referenced in 
this paragraph, and specifying what ac-
tions, if any, must be taken to correct 
the noncompliance; or 

(2) Serve a notice of proposed can-
cellation of the lease or permit. The 
notice of proposed cancellation shall 
set forth the reasons why lease or per-
mit cancellation is proposed and shall 
specify what actions, if any, must be 
taken to avoid cancellation. 

(b) The notice of noncompliance or 
proposed cancellation shall specify in 
what respect the permittee or lessee 
has failed to comply with the require-
ments referenced in paragraph (a), and 
shall specify what actions, if any, must 
be taken to correct the noncompliance. 

(c) The notice shall be served upon 
the permittee or lessee by delivery in 
person or by certified mail to the per-
mittee or lessee at the permittee’s or 
lessee’s last known address. When cer-
tified mail is used, the date of service 
shall be deemed to be when the notice 
is received or five (5) working days 
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after the date it is mailed, whichever is 
earlier. 

(d) The lessee or permittee shall have 
thirty (30) days (or such longer time as 
specified in the notice) from the date 
that the notice is served to respond, in 
writing, to the official or the Bureau of 
Indian Affairs office that issued the no-
tice. 

(e) If a permittee or lessee fails to 
take any action that is prescribed in 
the notice of proposed cancellation, 
fails to file a timely written response 
to the notice, or files a written re-
sponse that does not, in the discretion 
of the Secretary, adequately justify the 
permittee’s or lessee’s actions, then 
the Secretary may cancel the lease or 
permit, specifying the basis for the 
cancellation. 

(f) If a permittee or lessee fails to 
take corrective action or to file a time-
ly written response adequately justi-
fying the permittee’s or lessee’s ac-
tions pursuant to a notice of non-
compliance, the Secretary may issue 
an order of cessation of operations. If 
the permittee or lessee fails to comply 
with the order of cessation, or fails to 
timely file an appeal of the order of 
cessation pursuant to paragraph (h), 
the Secretary may issue an order of 
lease or permit cancellation. 

(g) Cancellation of a lease or permit 
shall not relieve the lessee or per-
mittee of any continuing obligations 
under the lease or permit. 

(h) Orders of cessation or of lease or 
permit cancellation issued pursuant to 
this section may be appealed under 25 
CFR part 2. 

(i) This section does not limit any 
other remedies of the Indian mineral 
owner as set forth in the lease or per-
mit. 

(j) Nothing in this section is intended 
to limit the authority of the author-
ized officer or the MMS official to take 
any enforcement action authorized 
pursuant to statute or regulation. 

(k) The authorized officer, MMS offi-
cial, and the superintendent and/or 
area director should consult with one 
another before taking any enforcement 
actions. 

§ 211.55 Penalties. 
(a) In addition to or in lieu of can-

cellation under § 211.54, violations of 

the terms and conditions of any lease, 
or the regulations in this part, or fail-
ure to comply with a notice of non-
compliance or a cessation order issued 
by the Secretary, or, in the case of 
solid minerals the authorized officer, 
may subject a lessee or permittee to a 
penalty of not more than $1,000 per day 
for each day that such a violation or 
noncompliance continues beyond the 
time limits prescribed for corrective 
action. 

(b) A notice of a proposed penalty 
shall be served on the lessee or per-
mittee either personally or by certified 
mail to the lessee or permittee at the 
lessee’s or permittee’s last known ad-
dress. The date of service by certified 
mail shall be deemed to be the date 
when received or five (5) working days 
after the date mailed, whichever is ear-
lier. 

(c) The notice shall specify the na-
ture of the violation and the proposed 
penalty, and shall specifically advise 
the lessee or permittee of the lessee’s 
or permittee’s right to either request a 
hearing within thirty (30) days from re-
ceipt of the notice or pay the proposed 
penalty. Hearings shall be held before 
the superintendent and/or area director 
whose findings shall be conclusive, un-
less an appeal is taken pursuant to 25 
CFR part 2. 

(d) If the lessee or permittee served 
with a notice of proposed penalty re-
quests a hearing, penalties shall accrue 
each day the violations or noncompli-
ance set forth in the notice continue 
beyond the time limits prescribed for 
corrective action. The Secretary may 
issue a written suspension of the re-
quirement to correct the violations 
pending completion of the hearings 
provided by this section only upon a 
determination, at the discretion of the 
Secretary, that such a suspension will 
not be detrimental to the lessor and 
upon submission and acceptance of a 
bond deemed adequate to indemnify 
the lessor from loss or damage. The 
amount of the bond must be sufficient 
to cover the cost of correcting the vio-
lations set forth in the notice or any 
disputed amounts plus accrued pen-
alties and interest. 

(e) Payment in full of penalties more 
than ten (10) days after a final decision 
imposing a penalty shall subject the 
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lessee or permittee to late payment 
charges. Late payment charges shall be 
calculated on the basis of a percentage 
assessment rate of the amount unpaid 
per month for each month or fraction 
thereof until payment is received by 
the Secretary. In the absence of a spe-
cific lease provision prescribing a dif-
ferent rate, the interest rate on late 
payments and underpayments shall be 
a rate applicable under § 6621(a)(2) of 
the Internal Revenue Code of 1954. In-
terest shall be charged only on the 
amount of payment not received and 
only for the number of days the pay-
ment is late. 

(f) None of the provisions of this sec-
tion shall be interpreted as: 

(1) Replacing or superseding the inde-
pendent authority of the authorized of-
ficer, the director’s representative or 
the MMS official to impose penalties 
for violations of applicable regulations 
pursuant to 43 CFR part 3160, and 43 
CFR Groups 3400 and 3500, 30 CFR part 
750, or 30 CFR chapter II, subchapters A 
and C; 

(2) Replacing or superseding any pen-
alty provision in the terms and condi-
tions of a lease or permit approved by 
the Secretary pursuant to this part; or 

(3) Authorizing the imposition of a 
penalty for violations of lease or per-
mit terms for which the authorized of-
ficer, director’s representative or MMS 
official, have either statutory or regu-
latory authority to assess a penalty. 

§ 211.56 Geological and geophysical 
permits. 

Permits to conduct geological and 
geophysical operations on Indian lands 
which do not conflict with any mineral 
leases entered into pursuant to this 
part, may be approved by the Secretary 
with the consent of the Indian mineral 
owner under the following conditions: 

(a) The permit must describe the area 
to be explored, the duration, and the 
consideration to be paid the Indian 
owner; 

(b) The permit will not grant the per-
mittee any option or preference rights 
to a lease or other development con-
tract, or authorize the production of, 
or removal of oil and gas, geothermal 
resources, or other minerals, except 
samples for assay and experimental 

purposes, unless specifically so stated 
in the permit; and 

(c) Copies of all data collected pursu-
ant to operations conducted under the 
permit shall be forwarded to the Sec-
retary and the Indian mineral owner, 
unless otherwise provided in the per-
mit. Data collected under a permit 
may be held by the Secretary as privi-
leged and proprietary information for 
the time prescribed in the permit. 
Where no time period is prescribed in 
the permit, the Secretary may release 
such information after six (6) years, 
with the consent of the Indian mineral 
owner. 

§ 211.57 Forms. 
Leases, bonds, permits, assignments, 

and other instruments relating to min-
eral leasing shall be on forms, pre-
scribed by the Secretary, that may be 
obtained from the superintendent or 
area director. The provisions of a 
standard lease or permit may be 
changed, deleted, or added to by writ-
ten agreement of all parties with the 
approval of the Secretary. 

§ 211.58 Appeals. 
Appeals from decisions of Bureau of 

Indian Affairs officers under this part 
may be taken pursuant to 25 CFR part 
2. 

PART 212—LEASING OF ALLOTTED 
LANDS FOR MINERAL DEVELOP-
MENT 

Subpart A—General 

Sec. 
212.1 Purpose and scope. 
212.2 Information collection. 
212.3 Definitions. 
212.4 Authority and responsibility of the 

Bureau of Land Management (BLM). 
212.5 Authority and responsibility of the Of-

fice of Surface Mining Reclamation and 
Enforcement (OSM). 

212.6 Authority and responsibility of the 
Minerals Management Service (MMS). 

212.7 Environmental studies. 
212.8 Government employees cannot acquire 

leases. 

Subpart B—How To Acquire Leases 

212.20 Leasing procedures. 
212.21 Execution of leases. 
212.22 Leases for subsurface storage of oil or 

gas. 
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212.23 Corporate qualifications and requests 
for information. 

212.24 Bonds. 
212.25 Acreage limitation. 
212.26 [Reserved] 
212.27 Duration of leases. 
212.28 Unitization and communitization 

agreements, and well spacing. 
212.29 [Reserved] 
212.30 Removal of restrictions. 
212.31–212.32 [Reserved] 
212.33 Terms applying after relinquishment. 
212.34 Individual tribal assignments ex-

cluded. 

Subpart C—Rents, Royalties, Cancellations, 
and Appeals 

212.40 Manner of payments. 
212.41 Rentals and production royalty on oil 

and gas leases. 
212.42 Annual rentals and expenditures for 

development on leases other than oil and 
gas, and geothermal resources. 

212.43 Royalty rates for minerals other than 
oil and gas. 

212.44 Suspension of operations. 
212.45 [Reserved] 
212.46 Inspection of premises, books and ac-

counts. 
212.47 Diligence, drainage and prevention of 

waste. 
212.48 Permission to start operations. 
212.49 Restrictions on operations. 
212.50 [Reserved] 
212.51 Surrender of leases. 
212.52 Fees. 
212.53 Assignments, overriding royalties, 

and operating agreements. 
212.54 Lease or permit cancellation; Bureau 

of Indian Affairs notice of noncompli-
ance. 

212.55 Penalties. 
212.56 Geological and geophysical permits. 
212.57 Forms. 
212.58 Appeals. 

AUTHORITY: Act of March 3, 1909, (35 Stat. 
783; 25 U.S.C. 396 (as amended)): Act of May 
11, 1938, (Sec. 2, 52 Stat. 347; 25 U.S.C. 396 b- 
g: Act of August 1, 1956, (70 Stat. 774)); and 25 
U.S.C. 2 and 9. 

SOURCE: 61 FR 35661, July 8, 1996, unless 
otherwise noted. 

Subpart A—General 

§ 212.1 Purpose and scope. 
(a) The regulations in this part gov-

ern leases for the development of indi-
vidual Indian oil and gas, geothermal 
and solid mineral resources. These reg-
ulations are applicable to lands or in-
terests in lands the title to which is 
held, for any individual Indian, in trust 

by the United States or is subject to 
restriction against alienation imposed 
by the United States. These regula-
tions are intended to ensure that In-
dian mineral owners desiring to have 
their resources developed are assured 
that they will be developed in a man-
ner that maximizes their best eco-
nomic interests and minimizes any ad-
verse environmental impacts or cul-
tural impacts resulting from such de-
velopment. 

(b) The regulations in this part shall 
be subject to amendment at any time 
by the Secretary of the Interior. No 
regulation that becomes effective after 
the date of approval of any lease or 
permit shall operate to affect the dura-
tion of the lease or permit, rate of roy-
alty, rental, or acreage unless agreed 
to by all parties to the lease or permit. 

(c) Nothing in the regulations in this 
part is intended to prevent Indian 
tribes from exercising their lawful gov-
ernmental authority to regulate the 
conduct of persons, businesses, oper-
ations or mining within their terri-
torial jurisdiction. 

(d) The regulations of the Bureau of 
Land Management, the Office of Sur-
face Mining Reclamation and Enforce-
ment, and the Minerals Management 
Service that are referenced in §§ 212.4, 
212.5, and 212.6 of this part are supple-
mental to these regulations, and apply 
to parties holding leases or permits for 
development of Indian mineral re-
sources unless specifically stated oth-
erwise in this part or in such other 
Federal regulations. 

(e) The regulations in this part do 
not apply to leasing and development 
governed by regulations in 25 CFR part 
213 (Members of the Five Civilized 
Tribes of Oklahoma), 226 (Osage), or 227 
(Wind River Reservation). 

§ 212.2 Information collection. 
The information collection require-

ments contained in this part do not re-
quire a review by the Office of Manage-
ment and Budget under the Paperwork 
Reduction Act (44 U.S.C. 3501; et seq.). 

§ 212.3 Definitions. 
As used in this part, the following 

words and phrases have the specified 
meaning except where otherwise indi-
cated: 
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Applicant means any person seeking a 
permit, lease, or an assignment from 
the superintendent or area director. 

Approving official means the Bureau 
of Indian Affairs official with delegated 
authority to approve a lease or permit. 

Area director means the Bureau of In-
dian Affairs official in charge of an 
area office. 

Authorized officer means any em-
ployee of the Bureau of Land Manage-
ment authorized by law or by lawful 
delegation of authority to perform the 
duties described herein and in 43 CFR 
parts 3160, 3180, 3260, 3280, 3480, and 3590. 

Cooperative agreement means a bind-
ing arrangement between two or more 
parties purporting to the act of agree-
ing or of coming to a mutual arrange-
ment that is accepted by all parties to 
a transaction (e.g., communitization 
and unitization). 

Director’s representative means the Of-
fice of Surface Mining Reclamation 
and Enforcement director’s representa-
tive authorized by law or lawful delega-
tion of authority to perform the duties 
described in 30 CFR part 750. 

Gas means any fluid, either combus-
tible or non-combustible, that is pro-
duced in a natural state from the earth 
and that maintains a gaseous or rar-
efied state at ordinary temperature 
and pressure conditions. 

Geological and geophysical permit 
means a written authorization to con-
duct on-site surveys to locate potential 
deposits of oil and gas, geothermal or 
solid mineral resources on the lands. 

Geothermal resources means: 
(1) All products of geothermal proc-

esses, including indigenous steam, hot 
water and hot brines; 

(2) Steam and other gases, hot water, 
and hot brines, resulting from water, 
gas or other fluids artificially intro-
duced into geothermal formations; 

(3) Heat or other associated energy 
found in geothermal formations; and 

(4) Any by-product derived there-
from. 

In the best interest of the Indian min-
eral owner refers to the standards to be 
applied by the Secretary in considering 
whether to take an administrative ac-
tion affecting the interests of an Indian 
mineral owner. In considering whether 
it is ‘‘in the best interest of the Indian 
mineral owner’’ to take a certain ac-

tion (such as approval of a lease, per-
mit, unitization or communitization 
agreement), the Secretary shall con-
sider any relevant factor, including, 
but not limited to: economic consider-
ations, such as date of lease expiration; 
probable financial effect on the Indian 
mineral owner; leasability of land con-
cerned; need for change in the terms of 
the existing lease; marketability; and 
potential environmental, social, and 
cultural effects. 

Indian lands means any lands owned 
by any individual Indian or Alaska Na-
tive, Indian tribe, band, nation, pueblo, 
community, rancheria, colony, or other 
tribal group which owns lands or inter-
est in the minerals, the title to which 
is held in trust by the United States or 
is subject to restriction against alien-
ation imposed by the United States. 

Indian mineral owner means any indi-
vidual Indian or Alaska Native who 
owns mineral interests in oil and gas, 
geothermal, or solid mineral resources, 
title to which is held in trust by the 
United States, or is subject to the re-
striction against alienation imposed by 
the United States. 

Indian surface owner means any indi-
vidual Indian or Indian tribe whose 
surface estate is held in trust by the 
United States, or is subject to restric-
tion against alienation imposed by the 
United States. 

Lease means any contract, approved 
by the Secretary of the Interior under 
the Act of March 3, 1909 (35 Stat. 783)(25 
U.S.C. 396), as amended, and the Act of 
May 11, 1938 (52 Stat. 347) (25 U.S.C. 
396a–396g), as amended, that authorize 
exploration for, extraction of, or re-
moval of any minerals. 

Lessee means a natural person, pro-
prietorship, partnership, corporation, 
or other entity which has entered into 
a lease with an Indian mineral owner, 
or who has been assigned an obligation 
to make royalty or other payments re-
quired by the lease. 

Lessor means an Indian mineral 
owner who is a party to a lease. 

Minerals includes both metalliferous 
and non-metalliferous minerals; all hy-
drocarbons, including oil, gas, coal and 
lignite of all ranks; geothermal re-
sources; and includes but is not limited 
to, sand, gravel, pumice, cinders, gran-
ite, building stone, limestone, clay, 
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silt, or any other energy or non-energy 
mineral. 

Minerals Management Service official 
means any employee of the Minerals 
Management Service (MMS) authorized 
by law or by lawful delegation of au-
thority to perform the duties described 
in 30 CFR chapter II, subchapters A and 
C. 

Mining means the science, technique, 
and business of mineral development 
including, but not limited to: opencast 
work, underground work, and in-situ 
leaching directed to severance and 
treatment of minerals; Provided, when 
sand, gravel, pumice, cinders, granite, 
building stone, limestone, clay or silt 
is the subject mineral, an enterprise is 
considered ‘‘mining’’ only if the extrac-
tion of such a mineral exceeds 5,000 
cubic yards in any given year. 

Oil means all nongaseous hydro-
carbon substances other than those 
substances leasable as coal, oil shale, 
or gilsonite (including all vein-type 
solid hydrocarbons). Oil includes lique-
fiable hydrocarbon substances such as 
drip gasoline and other natural conden-
sates recovered or recoverable in a liq-
uid state from produced gas without re-
sorting to a manufacturing process. 

Permit means any contract issued by 
the superintendent and/or area director 
to conduct exploration on; or removal 
of less than 5,000 cubic yards per year 
of common varieties of minerals from 
Indian lands. 

Permittee means a person holding or 
required by this part to hold a permit 
to conduct exploration operations on; 
or remove less than 5,000 cubic yards 
per year of common varieties of min-
erals from Indian lands. 

Secretary means the Secretary of the 
Interior or an authorized representa-
tive. 

Solid minerals means all minerals ex-
cluding oil and gas and geothermal re-
sources. 

Superintendent means the Bureau of 
Indian Affairs official in charge of the 
agency office having jurisdiction over 
the minerals subject to leasing under 
this part. 

§ 212.4 Authority and responsibility of 
the Bureau of Land Management 
(BLM). 

The functions of the Bureau of Land 
Management are found in 43 CFR part 
3160—Onshore Oil and Gas Operations, 
43 CFR part 3180—Onshore Oil and Gas 
Unit Agreements: Unproven Area, 43 
CFR part 3260—Geothermal Resources 
Operations, 43 CFR part 3280—Geo-
thermal Resources Unit Agreements: 
Unproven Areas, 43 CFR part 3480—Coal 
Exploration and Mining Operations, 
and 43 CFR part 3590—Solid Minerals 
(Other Than Coal) Exploration and 
Mining Operations, and currently in-
clude, but are not limited to, resource 
evaluation, approval of drilling per-
mits, mining and reclamation, produc-
tion plans, mineral appraisals, inspec-
tion and enforcement, and production 
verification. Those regulations, apply 
to leases or permits issued under this 
part. 

§ 212.5 Authority and responsibility of 
the Office of Surface Mining Rec-
lamation and Enforcement (OSM). 

The OSM is the regulatory authority 
for surface coal mining and reclama-
tion operations on Indian lands pursu-
ant to the Surface Mining Control and 
Reclamation Act of 1977 (30 U.S.C. 1201 
et seq.). The relevant regulations for 
surface coal mining and reclamation 
operations are found in 30 CFR part 750. 
Those regulations apply to mining and 
reclamation on leases issued under this 
part. 

§ 212.6 Authority and responsibility of 
the Minerals Management Service 
(MMS). 

The functions of the MMS for report-
ing, accounting, and auditing are found 
in 30 CFR chapter II, subchapters A and 
C, which apply to leases approved 
under this part. To the extent the par-
ties to a lease or permit are able to 
provide reasonable provisions satisfac-
torily addressing the functions gov-
erned by MMS regulations, the Sec-
retary may approve alternate provi-
sions in a lease or permit. 

§ 212.7 Environmental studies. 
The provisions of § 211.7 of this sub-

chapter, as amended, are applicable to 
leases under this part. 
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§ 212.8 Government employees cannot 
acquire leases. 

U.S. Government employees are pre-
vented from acquiring leases or inter-
ests in leases by the provisions of 25 
CFR part 140 and 43 CFR part 20 per-
taining to conflicts of interest and 
ownership of an interest in trust land. 

Subpart B—How To Acquire 
Leases 

§ 212.20 Leasing procedures. 
(a) Application for leases shall be 

made to the superintendent having ju-
risdiction over the lands. 

(b) Indian mineral owners may re-
quest the Secretary to prepare, adver-
tise and negotiate mineral leases on 
their behalf. Leases for minerals shall 
be advertised for bids as prescribed in 
this section unless one or more of the 
Indian mineral owners of a tract 
sought for lease request the Secretary 
to negotiate for a lease on their behalf 
without advertising. Unless the Sec-
retary decides that negotiation of a 
mineral lease is in the best interests of 
the Indian mineral owners, he shall use 
the following procedure for leasing: 

(1) Leases shall be advertised to re-
ceive optimum competition for bonus 
consideration, under sealed bid, oral 
auction, or a combination of both. No-
tice of such advertisement shall be 
published in at least one local news-
paper and in one trade publication at 
least thirty (30) days in advance of 
sale. If applicable, such notice must 
identify the reservation within which 
the tracts to be leased are found. No 
specific description of the tracts to be 
leased need be published. Specific de-
scription of such tracts shall be avail-
able at the office of the superintendent 
and/or area director upon request. The 
complete text of the advertisement, in-
cluding a specific description, shall be 
mailed to each person listed on the ap-
propriate agency or area mailing list. 
Individuals and companies interested 
in receiving advertisements on lease 
sales should send their mailing infor-
mation to the appropriate agency or 
area office for future reference. 

(2) The advertisement shall offer the 
tracts to a responsible bidder offering 
the highest bonus. The Secretary shall 

establish the rental and royalty rates 
which shall be stated in the advertise-
ment and will not be subject to nego-
tiation. The advertisement shall pro-
vide that the Secretary reserves the 
right to reject any or all bids, and that 
acceptance of the lease bid by or on be-
half of the Indian mineral owner is re-
quired. The requirements under § 212.21 
are applicable to the acceptance of a 
lease bid. 

(3) Each sealed bid must be accom-
panied by a cashier’s check, certified 
check or postal money order, or any 
combination thereof, payable to the 
payee designated in the advertisement, 
in an amount not less than 25 percent 
of the bonus bid, which shall be re-
turned if that bid is not accepted. 

(4) A successful oral auction bidder 
will be allowed five (5) working days to 
remit the required 25 percent deposit of 
the bonus bid. 

(5) A successful bidder shall, within 
thirty (30) days after notification of 
the bid award, remit to the Secretary 
the balance of the bonus, the first 
year’s rental, a $75 filing fee, its pro-
rated share of the advertising costs as 
determined by the Bureau of Indian Af-
fairs, and file with the Secretary all re-
quired bonds. The successful bidder 
shall also file the lease in completed 
form, signed by the Indian mineral 
owner(s), at that time. However, for 
good reasons, the Secretary may grant 
extensions of time in thirty (30) day in-
crements for filing of the lease and all 
required bonds, provided that addi-
tional extension requests are sub-
mitted and approved prior to the expi-
ration of the original thirty (30) days 
or the previously granted extension. 
Failure on the part of the bidder to 
take all reasonable actions necessary 
to comply with the foregoing shall re-
sult in forfeiture of the required pay-
ment of 25 percent of any bonus bid for 
the use and benefit of the Indian min-
eral owner. 

(6) If no satisfactory bid is received, 
or if the accepted bidder fails to com-
plete all requirements necessary for 
approval of the lease, or if the Sec-
retary determines that it is not in the 
best interest of the Indian mineral 
owner to accept any of the bids the 
Secretary may re-advertise the tract 
for sale, or subject to the consent of 
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the Indian mineral owner, a lease may 
be let through private negotiations. 

(c) The Secretary shall advise the In-
dian mineral owner of the results of 
the bidding, and shall not approve the 
lease until the consent of the Indian 
mineral owner has been obtained. The 
requirements under § 212.21 are applica-
ble to the approval of a mineral lease. 

§ 212.21 Execution of leases. 

(a) The Secretary shall not execute a 
mineral lease on behalf of an Indian 
mineral owner, except when such 
owner is deceased and the heirs to or 
devisee of the estate have not been de-
termined, or if determined, some or all 
of them cannot be located. Leases in-
volving such interests may be executed 
by the Secretary, provided that the 
mineral interest shall have been of-
fered for sale under the provisions of 
section 212.20(b) (1) through (6). 

(b) The Secretary may execute leases 
on behalf of minors and persons who 
are incompetent by reason of mental 
incapacity; Provided, that there is no 
parent, guardian, conservator, or other 
person who has lawful authority to 
execute a lease on behalf of the minor 
or person with mental incapacity. 

(c) If an owner is a life tenant, the 
procedures set forth in 25 CFR part 179 
(Life Estates and Future Interests), 
shall apply. 

§ 212.22 Leases for subsurface storage 
of oil or gas. 

The provisions of § 211.22 of this sub-
chapter are applicable to leases under 
this part. 

§ 212.23 Corporate qualifications and 
requests for information. 

The provisions of § 211.23 of this sub-
chapter are applicable to leases under 
this part. 

§ 212.24 Bonds. 

The provisions of § 211.24 of this sub-
chapter are applicable to leases under 
this part. 

§ 212.25 Acreage limitation. 

The provisions of § 211.25 of this sub-
chapter are applicable to leases under 
this part. 

§ 212.26 [Reserved] 

§ 212.27 Duration of leases. 
The provisions of § 211.27 of this sub-

chapter are applicable to leases under 
this part. 

§ 212.28 Unitization and 
communitization agreements, and 
well spacing. 

(a) For the purpose of promoting con-
servation and efficient utilization of 
minerals, the Secretary may approve a 
cooperative unit, drilling or other de-
velopment plan on any leased area 
upon a determination that approval is 
advisable and in the best interest of 
the Indian mineral owner. For the pur-
poses of this section, a cooperative 
unit, drilling or other development 
plan means an agreement for the devel-
opment or operation of a specifically 
designated area as a single unit with-
out regard to separate ownership of the 
land included in the agreement. Such 
cooperative agreements include, but 
are not limited to, unit agreements, 
communitization agreements and other 
types of agreements that allocate costs 
and benefits. 

(b) The consent of the Indian mineral 
owner to such unit or cooperative 
agreement shall not be required unless 
such consent is specifically required in 
the lease. 

(c) Requests for approval of coopera-
tive agreements which comply with the 
requirements of all applicable rules 
and regulations shall be filed with the 
superintendent or area director. 

(d) All Indian mineral owners of any 
right, title or interest in the mineral 
resources to be included in a coopera-
tive agreement must be notified by the 
lessee at the time the agreement is 
submitted to the superintendent or 
area director. An affidavit from the 
lessee stating that a notice was mailed 
to each mineral owner of record for 
whom the superintendent or area direc-
tor has an address will satisfy this no-
tice requirement. 

(e) A request for approval of a pro-
posed cooperative agreement, and all 
documents incident to such agreement, 
must be filed with the superintendent 
or area director at least ninety (90) 
days prior to the first expiration date 
of any of the Indian leases in the area 
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proposed to be covered by the coopera-
tive agreement. 

(f) Unless otherwise provided in the 
cooperative agreement, approval of the 
agreement commits each lease to the 
unit in the area covered by the agree-
ment on the date approved by the Sec-
retary or the date of first production, 
whichever is earlier, as long as the 
agreement is approved before the lease 
expiration date. 

(g) Any lease committed in part to 
any such cooperative agreement shall 
be segregated into a separate lease or 
leases as to the lands committed and 
lands not committed to the agreement. 
Segregation shall be effective on the 
date the agreement is effective. 

(h) Wells shall be drilled in con-
formity with a well spacing program 
approved by the authorized officer. 

§ 212.29 [Reserved] 

§ 212.30 Removal of restrictions. 
(a) Notwithstanding the provisions of 

any mineral lease to the contrary, the 
removal of all restrictions against 
alienation shall operate to divest the 
Secretary of all supervisory authority 
and responsibility with respect to the 
lease. Thereafter, all payments re-
quired to be made under the lease shall 
be made directly to the owner(s). 

(b) In the event restrictions are re-
moved from a part of the land included 
in any lease approved by the Secretary, 
the entire lease shall continue to be 
subject to the supervision of the Sec-
retary until such times as the holder of 
the lease and the unrestricted Indian 
owner submits to the Secretary satis-
factory evidence that adequate ar-
rangements have been made to account 
for the mineral resources of the re-
stricted land separately from those of 
the unrestricted. Thereafter, the unre-
stricted portion shall be relieved from 
the supervision of the Secretary, the 
lease, the regulations of this part, and 
all other applicable laws and regula-
tions. 

§§ 212.31–212.32 [Reserved] 

§ 212.33 Terms applying after relin-
quishment. 

All leases for individual Indian lands 
approved by the Secretary under this 
part shall contain provisions for the re-

linquishment of supervision and pro-
vide for operations of the lease after 
such relinquishment. These leases shall 
contain provisions that address the fol-
lowing issues: 

(a) Provisions of relinquishment. If the 
Secretary relinquishes supervision at 
any time during the life of the lease in-
strument as to all or part of the acre-
age subject to the lease, the Secretary 
shall give the Indian mineral owner 
and the lessee thirty (30) days written 
notice prior to the termination of su-
pervision. After notice of relinquish-
ment has been given to the lessee, the 
lease shall be subject to the following 
conditions: 

(1) All rentals and royalties there-
after accruing shall be paid directly to 
the lessor or the lessor’s successors in 
title, or to a trustee appointed under 
the provisions of paragraph (b) of this 
section. 

(2) If, at the time supervision is relin-
quished by the Secretary, the lessee 
has made all payments then due and 
has fully performed all obligations on 
the lessee’s part to be performed up to 
the time of such relinquishment, the 
bond given to secure the performance 
of the lease, on file in the appropriate 
agency or area office, shall be of no fur-
ther force or effect. 

(3) Should relinquishment affect only 
part of the lease, then the lessee may 
continue to conduct operations on the 
land covered by the lease as an en-
tirety; Provided, that the lessee shall 
pay, in the manner prescribed by the 
lease and regulations for the benefit of 
lessor, the same proportion of all rent-
als and royalties due under the provi-
sions of this part as the acreage re-
tained under the supervision of the 
Secretary bears to the entire acreage 
of the lessee, and shall pay the remain-
der of the rentals and royalties directly 
to the remaining lessors or successors 
in title or said trustee as the case may 
be, as provided in paragraph (a) (1) of 
this section. 

(b) Division of fee. If, after the execu-
tion of the lease and after the Sec-
retary relinquishes supervision thereof, 
the fee of the leased land is divided 
into separate parcels held by different 
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owners, or if the rental or royalty in-
terest is divided in ownership, the obli-
gations of the lessee shall not be modi-
fied in any manner except as specifi-
cally provided by the provisions of the 
lease. Notwithstanding such separate 
ownership, the lessee may continue to 
conduct operations on said premises as 
an entirety. Each separate owner shall 
receive such proportion of all rental 
and royalties accruing after the vest-
ing of its title as the acreage of the fee, 
or rental or royalty interest, bears to 
the entire acreage covered by the lease; 
or to the entire rental or royalty inter-
est as the case may be. If at any time 
after departmental supervision of the 
lease is relinquished, in whole or in 
part, to rentals and royalties, whether 
said parties are so entitled by virtue of 
undivided interest or by virtue of own-
ership of separate parcels of the land 
covered, the lessee may elect to with-
hold the payment of further rentals or 
royalties (except as the portion due the 
Indian lessor while under restriction), 
until all of said parties shall agree 
upon and designate a trustee in writing 
and in a recordable instrument to re-
ceive all payments due thereunder on 
behalf of said parties and their respec-
tive successors in title. Payments to 
said trustee shall constitute lawful 
payments, and the sole risk of an im-
proper or unlawful distribution of said 
funds by said trustee shall rest upon 
the parties naming said trustee and 
their said respective successors in title. 

§ 212.34 Individual tribal assignments 
excluded. 

The reference in this part to Indian 
mineral owners does not include as-
signments of tribal lands made pursu-
ant to tribal constitutions or ordi-
nances for the use of individual Indians 
and assignees of such lands. 

Subpart C—Rents, Royalties, 
Cancellations, and Appeals 

§ 212.40 Manner of payments. 

The provisions of § 211.40 of this sub-
chapter are applicable to leases under 
this part. 

§ 212.41 Rentals and production roy-
alty on oil and gas leases. 

(a) A lessee shall pay, in advance, be-
ginning with the effective date of the 
lease, an annual rental of $2.00 per acre 
or fraction of an acre or such other 
greater amount as prescribed in the 
lease. This rental shall not be credited 
against production royalty nor shall 
the rental be prorated or refunded be-
cause of surrender or cancellation. 

(b) The Secretary shall not approve 
leases with a royalty rate less than 16– 
2⁄3 percent of the amount or value of 
production produced and sold from the 
lease unless a lower royalty rate is 
agreed to by the Indian mineral owner 
and is found to be in the best interest 
of the Indian mineral owner. Such ap-
proval may only be granted by the area 
director if the approving official is the 
superintendent and the Assistant Sec-
retary for Indian Affairs if the approv-
ing official is the area director. 

(c) Value of lease production for roy-
alty purposes shall be determined in 
accordance with applicable lease provi-
sions and regulations in 30 CFR chap-
ter II, subchapters A and C. If the valu-
ation provisions in the lease are incon-
sistent with the regulations in 30 CFR 
chapter II, subchapters A and C, the 
lease provisions shall govern. 

§ 212.42 Annual rentals and expendi-
tures for development on leases 
other than oil and gas, and geo-
thermal resources. 

The provisions of § 211.42 of this sub-
chapter are applicable to leases under 
this part. 

§ 212.43 Royalty rates for minerals 
other than oil and gas. 

The provisions of § 211.43 of this sub-
chapter are applicable to leases under 
this part. 

§ 212.44 Suspension of operations. 

The provisions of § 211.44 of this sub-
chapter are applicable to leases under 
this part. 
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§ 212.45 [Reserved] 

§ 212.46 Inspection of premises, books, 
and accounts. 

The provisions of § 211.46 of this sub-
chapter are applicable to leases under 
this part. 

§ 212.47 Diligence, drainage and pre-
vention of waste. 

The provisions of § 211.47 of this sub-
chapter are applicable to leases under 
this part. 

§ 212.48 Permission to start oper-
ations. 

The provisions of § 211.48 of this sub-
chapter are applicable to leases under 
this part. 

§ 212.49 Restrictions on operations. 
The provisions of § 211.49 of this sub-

chapter are applicable to leases under 
this part. 

§ 212.50 [Reserved] 

§ 212.51 Surrender of leases. 
The provisions of § 211.51 of this sub-

chapter are applicable to leases under 
this part. 

§ 212.52 Fees. 
The provisions of § 211.52 of this sub-

chapter are applicable to leases under 
this part. 

§ 212.53 Assignments, overriding royal-
ties, and operating agreements. 

The provisions of § 211.53 of this sub-
chapter are applicable to leases under 
this part. 

§ 212.54 Lease or permit cancellation; 
Bureau of Indian Affairs notice of 
noncompliance. 

The provisions of § 211.54 of this sub-
chapter are applicable to leases under 
this part. 

§ 212.55 Penalties. 
The provisions of § 211.55 of this sub-

chapter are applicable to this part. 

§ 212.56 Geological and geophysical 
permits. 

(a) Permits to conduct geological and 
geophysical operations on Indian lands 
which do not conflict with any mineral 

lease entered into pursuant to this part 
may be approved by the Secretary with 
the consent of the Indian owner under 
the following conditions: 

(1) The permit must describe the area 
to be explored, the duration and the 
consideration to be paid the Indian 
owner; 

(2) The permit may not grant the per-
mittee any option or preference rights 
to a lease or other development con-
tract, authorize the production of, or 
removal of oil and gas, or geothermal 
resources, or other minerals except 
samples for assay and experimental 
purposes, unless specifically so stated 
in the permit; and 

(3) Copies of all data collected pursu-
ant to operations conducted under the 
permit shall be forwarded to the Sec-
retary and made available to the In-
dian mineral owner, unless otherwise 
provided in the permit. Data collected 
under a permit shall be held by the 
Secretary as privileged and proprietary 
information for the time prescribed in 
the permit. Where no time period is 
prescribed in the permit, the Secretary 
may, in the discretion of the Secretary, 
release such information after six (6) 
years. 

(b) A permit may be granted by the 
Secretary without 100 percent consent 
of the individual mineral owners if: 

(1) The minerals are owned by more 
than one person, and the owners of a 
majority of the interest therein con-
sent to the permit; 

(2) The whereabouts of one or more 
owners of the minerals or an interest 
therein is unknown, and all the re-
maining owners of the interests con-
sent to the permit; 

(3) The heirs or devisee of a deceased 
owner of the land or an interest therein 
have not been determined, and the Sec-
retary finds that the permit activity 
will cause no substantial injury to the 
land or any owner thereof; or 

(4) The owners of interests in the 
land are so numerous that the Sec-
retary finds it would be impractical to 
obtain their consent, and also finds 
that the permit activity will cause no 
substantial injury to the land or any 
owner thereof. 

(c) A lessee does not need a permit to 
conduct geological and geophysical op-
erations on Indian lands, if provided for 
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in the lessee’s mineral lease, where the 
Indian mineral owner is also the sur-
face land owner. In instances where the 
Indian mineral owner is not the surface 
owner, the lessee must obtain any addi-
tional necessary permits or rights of 
ingress or egress from the surface occu-
pant. 

§ 212.57 Forms. 
The provisions of § 211.57 of this sub-

chapter are applicable to leases under 
this part. 

§ 212.58 Appeals. 
The provisions of § 211.58 of this sub-

chapter are applicable to leases under 
this part. 

PART 213—LEASING OF RESTRICTED 
LANDS OF MEMBERS OF FIVE 
CIVILIZED TRIBES, OKLAHOMA, 
FOR MINING 

Sec. 
213.1 Definitions. 

HOW TO ACQUIRE LEASES 

213.2 Applications for leases. 
213.3 No Government employee shall ac-

quire leases. 
213.4 Sale of oil and gas leases. 
213.5 Term of oil and gas leases. 
213.6 Leases for minerals other than oil and 

gas. 
213.7 Fees. 
213.8 Filing of lease deemed constructive 

notice. 
213.9 Noncontiguous tracts. 
213.10 Lessor’s signature. 
213.11 Minor lessors. 
213.12 Leases executed by guardians of mi-

nors. 
213.13 Inherited lands. 
213.14 Corporations and corporate informa-

tion. 
213.15 Bonds. 
213.16 Additional information may be re-

quested by Area Director. 
213.17 Government reserves right to pur-

chase minerals produced. 

RENTS AND ROYALTIES 

213.18 Manner of payment of rents and roy-
alties. 

213.19 Crediting advance annual payments. 
213.20 [Reserved] 
213.21 Rate of rents on leases other than oil 

and gas. 
213.22 Expenditures under lease other than 

oil and gas. 

213.23 Royalty rates for minerals other than 
oil and gas. 

213.24 Rate of rents and royalties on oil and 
gas leases. 

213.25 Free use of gas by lessor. 
213.26 Rate of royalty on casing-head gas. 
213.27 Rate of rental for nonutilized gas 

wells. 
213.28 Royalty payments and production re-

ports. 
213.29 Division orders. 

OPERATIONS 

213.30 Permission to start operations. 
213.31 Restrictions on operations. 
213.32 Wells. 
213.33 Diligence and prevention of waste. 
213.34 Inspection of premises; books and ac-

counts. 
213.35 Mines to be timbered properly. 
213.36 Surrender of leased premises in good 

condition. 
213.37 Penalties. 
213.38 Assignments and overriding royal-

ties. 
213.39 Stipulations. 
213.40 Cancellations. 

REMOVAL OF RESTRICTIONS 

213.41 Leases executed but not approved be-
fore restrictions removed from land. 

213.42 Operations after removal of restric-
tions from leased lands. 

213.43 Relinquishment of Government su-
pervision. 

213.44 Division of royalty to separate fee 
owners. 

213.45 Restrictions especially continued as 
to certain lands. 

213.46 Field clerks. 
213.47 Forms. 
213.48 Effective date. 
213.49 Scope of regulations. 

AUTHORITY: Sec. 2, 35 Stat. 312, sec. 18, 41 
Stat. 426, sec. 1, 45 Stat. 495, sec. 1, 47 Stat. 
777; 25 U.S.C. 356. Interpret or apply secs. 3, 
11, 35 Stat. 313, 316, sec. 8, 47 Stat. 779, unless 
otherwise noted. 

CROSS REFERENCE: For oil and gas oper-
ating regulations of the Geological Survey, 
see 30 CFR part 221. 

SOURCE: 22 FR 10599, Dec. 24, 1957, unless 
otherwise noted. Redesignated at 47 FR 13327, 
Mar. 30, 1982. 

§ 213.1 Definitions. 
Area Director. The term ‘‘Area Direc-

tor’’ in this part refers to the officer in 
charge of the Five Civilized Tribes In-
dian Agency. 

Supervisor. The term ‘‘supervisor’’ in 
this part refers to a representative of 
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the Secretary of the Interior under di-
rection of the Director of the U.S. Geo-
logical Survey, authorized and empow-
ered to supervise and direct operations 
under oil and gas or other mining 
leases, to furnish scientific and tech-
nical information and advice, to ascer-
tain and record the amount and value 
of production, and to determine and 
record rentals and royalties due and 
paid. 

HOW TO ACQUIRE LEASES 

§ 213.2 Applications for leases. 
Applications for leases should be 

made to the Area Director. 

§ 213.3 No Government employee shall 
acquire leases. 

No lease, assignment thereof, or in-
terest therein will be approved to any 
employee or employees of the U.S. Gov-
ernment, whether connected with the 
Bureau of Indian Affairs or otherwise, 
and no employee of the Department of 
the Interior shall be permitted to ac-
quire any interest in such leases cov-
ering restricted Indian lands by owner-
ship of stock in corporations having 
leases or in any other manner. 

(R.S. 2078; 25 U.S.C. 68) 

§ 213.4 Sale of oil and gas leases. 
(a) At such times and in such manner 

as he may deem appropriate, the Area 
Director shall publish notices at least 
thirty days prior to the sale, unless a 
shorter period is authorized by the 
Commissioner of Indian Affairs, that 
oil and gas leases on specific tracts, 
each of which shall be in a reasonably 
compact body, will be offered to the 
highest responsible bidder for a bonus 
consideration, in addition to stipulated 
rentals and royalties. Each bid must be 
accompanied by a cashier’s check, cer-
tified check, or postal money order, 
payable to the payee designated in the 
invitation to bid, in an amount not less 
than 25 percent of the bonus bid. With-
in 30 days after notification of being 
the successful bidder, said bidder must 
remit the balance of the bonus, the 
first year’s rental, and his share of the 
advertising costs, and shall file with 
the Area Director the lease in com-
pleted form. The Area Director may, 
for good and sufficient reasons, extend 

the time for the completion and sub-
mission of the lease form, but no exten-
sion shall be granted for remitting the 
balance of monies due. If the successful 
bidder fails to pay the full consider-
ation within said period, or fails to file 
the completed lease within said period 
or extension thereof, or if the lease is 
disapproved through no fault of the les-
sor or the Department of the Interior, 
25 percent of the bonus bid will be for-
feited for the use and benefit of the In-
dian lessor. 

(b) In cases where any part of the 
bonus bid for a lease is paid directly to 
the Indian lessor, upon his signing the 
lease, the lessee must procure and file 
with the lease an affidavit of the les-
sor, sworn to before a U.S. Commis-
sioner, Postmaster, Area Director, 
local representative of the Area Direc-
tor, county or district judge, Federal 
judge or clerk of a Federal court, show-
ing the amount of bonus so paid, and 
the balance thereof must be paid into 
the office of the Area Director upon fil-
ing the lease. Where possible lessees 
are requested to take the lessor to the 
nearest United States field clerk who 
will render all proper assistance in the 
execution of leases, and before whom 
the bonus affidavit may be executed in 
cases where any part of bonus consider-
ation is paid directly to the lessor. 
Where leases are executed by guard-
ians, under order of court, the affidavit 
of lessor may be executed before a no-
tary public. 

(c) All notices or advertisements of 
sales of oil and gas leases shall reserve 
to the Secretary of the Interior the 
right to reject all bids when in his 
judgment the interests of the Indians 
will be best served by so doing, and 
that if no satisfactory bid is received, 
or if the accepted bidder fails to com-
plete the lease or if the Secretary of 
the Interior shall determine that it is 
unwise in the interests of the Indians 
to accept the highest bid, the Sec-
retary may readvertise such lease for 
sale, or if deemed advisable, with the 
consent of the Indian owners, a lease 
may be made by private negotiations. 
The successful bidder or bidders will be 
required to pay his or their share of the 
advertising costs. Amounts received 
from unsuccessful bidders will be re-
turned; but when no bid is accepted on 
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1 For further information regarding forms, 
see § 211.30. 

a tract, the costs of advertising will be 
assessed against the applicant who re-
quested that said tract be advertised. 

(Secs. 16, 17, 48 Stat. 987, 988, sec. 9, 49 Stat. 
1968, sec. 4, 52 Stat. 348; 25 U.S.C. 396d, 476, 
477, 509) 

§ 213.5 Term of oil and gas leases. 
Oil and gas mining leases which re-

quire the approval of the Secretary of 
the Interior may be made for periods of 
10 years from the date of approval of 
lease by the Secretary of the Interior 
and as much longer thereafter as oil 
and/or gas is produced in paying quan-
tities. 

§ 213.6 Leases for minerals other than 
oil and gas. 

Uncontested mining leases for min-
erals other than oil and gas shall be 
made on forms 1 prescribed by the De-
partment, for a period of 15 years with 
the right of renewal on such terms as 
the superintendent may prescribe, and 
shall be subject only to approval by the 
Area Director. See provisions of the act 
of February 14, 1920 (41 Stat. 408). Any 
persons aggrieved by any decision or 
order of the Area Director approving, 
rejecting, or disapproving any such 
lease may appeal from the same to the 
Secretary of the Interior within 30 days 
from the date of such decision or order. 

§ 213.7 Fees. 
The provisions of § 211.25 of this chap-

ter, or as hereafter amended, are appli-
cable to this part. 

[24 FR 7949, Oct. 2, 1959. Redesignated at 47 
FR 13327, Mar. 30, 1982] 

§ 213.8 Filing of lease deemed con-
structive notice. 

The filing of any lease in the office of 
the Area Director shall be deemed con-
structive notice of the existence of 
such lease. See act of March 1, 1907. 

(34 Stat. 1026) 

§ 213.9 Noncontiguous tracts. 
No lease will be approved covering 

two or more noncontiguous tracts of 
land, but in such case a lease must be 
executed on each separate tract. 

§ 213.10 Lessor’s signature. 

Any Indian who cannot write his 
name will be required to sign all offi-
cial papers by making a distinct 
thumbprint which shall be designated 
as ‘‘right’’ or ‘‘left’’ thumbmark. Such 
signatures must be witnessed by two 
persons, one of whom must be a U.S. 
Government employee (such as field 
clerk, postmaster, U.S. Commissioner, 
etc.). 

§ 213.11 Minor lessors. 

Where the lessor is a minor, certified 
copies of letters of guardianship and 
court orders approving leases must be 
filed. 

§ 213.12 Leases executed by guardians 
of minors. 

Leases executed by guardians of mi-
nors under order of court for a period 
extending beyond the minority of the 
minor will be approved unless it ap-
pears that such action would be preju-
dicial to the interests of the minor: 
Provided, That in the event the minor 
becomes of age within 1 year from the 
date of execution of lease the consent 
of the minor to the execution of the 
lease should be obtained and submitted 
with the lease for consideration. 

§ 213.13 Inherited lands. 

Except to prevent loss or waste, 
leases on undivided inherited lands will 
not be approved until the heirship de-
termination has been approved. If the 
heirs to undivided inherited lands are 
undetermined or cannot be located, or 
if the heirs owning less than one-half 
interest in the lands refuse to sign a 
lease and it appears necessary to lease 
the lands to prevent loss or waste, the 
Area Director will report the facts to 
the Commissioner of Indian Affairs and 
ask for instructions. Minor heirs can 
lease or joint adult heirs in leasing 
only through guardians under order of 
court. Proof of heirship shall be given 
upon Form F prescribed. If probate or 
other court proceedings have estab-
lished the heirship in any case, or the 
land has been partitioned, certified 
copy of final order, judgment, or decree 
of the court will be accepted in lieu of 
Form F. 
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§ 213.14 Corporations and corporate 
information. 

If the applicant for a lease is a cor-
poration, it shall file evidence of au-
thority of its officers to execute pa-
pers; and with its first application it 
shall also file a certified copy of its ar-
ticles of incorporation, and, if foreign 
to the State in which the lands are lo-
cated, evidence showing compliance 
with the corporation laws thereof. 
Statements of changes in officers and 
stockholders shall be furnished by a 
corporation lessee to the Area Director 
January 1 of each year, and at such 
other times as may be requested. 

Whenever deemed advisable in any 
case the Area Director may require a 
corporation applicant or lessee to file: 

(a) List of officers, principal stock-
holders, and directors, with post office 
addresses and numbers of shares held 
by each. 

(b) A sworn statement of the proper 
officer showing: 

(1) The total number of shares of the 
capital stock actually issued and the 
amount of cash paid into the treasury 
on each share sold; or, if paid in prop-
erty, the kind of quantity and value of 
the same paid per share. 

(2) Of the stock sold, how much re-
mains unpaid and subject to assess-
ment. 

(3) The amount of cash the company 
has in its treasury and elsewhere. 

(4) The property, exclusive of cash, 
owned by the company and its value. 

(5) The total indebtedness of the com-
pany and the nature of its obligations. 

(6) Whether the applicant or any per-
son controlling, controlled by or under 
common control with the applicant has 
filed any registration statement, appli-
cation for registration, prospectus or 
offering sheet with the Securities and 
Exchange Commission pursuant to the 
Securities Act of 1933 or the Securities 
Exchange Act of 1934 or said Commis-
sion’s rules and regulations under said 
acts; if so, under what provision of said 
acts or rules and regulations; and what 
disposition of any such statement, ap-
plication, prospectus or offering sheet 
has been made. 

(c) Affidavits of individual stock-
holders, setting forth in what corpora-
tions, or with what persons, firms, or 
associations such individual stock-

holders are interested in mining leases 
on restricted lands within the State, 
and whether they hold such interest for 
themselves or in trust. 

CROSS REFERENCE: For regulations of the 
Securities and Exchange Commission, see 17 
CFR chapter II. 

§ 213.15 Bonds. 
(a) Lessee shall furnish with each 

mining lease a bond (Form 5–154b), and 
an assignee of a lease shall furnish 
with each assignment a bond (Form 5– 
154m), with an acceptable company au-
thorized to act as sole surety, or with 
two or more personal sureties and a de-
posit as collateral security of any pub-
lic-debt obligations of the United 
States guaranteed as to principal and 
interest by the United States, equal to 
the full amount of such bonds, or other 
collateral satisfactory to the Secretary 
of the Interior, or show ownership of 
unencumbered real estate of the value 
equal to twice the amount of the 
bonds. Lessee may file a bond on Form 
5–154a without sureties and a deposit as 
collateral security of Government 
bonds equal in value to the full amount 
of the bond. Lease bonds, except as pro-
vided in paragraph (c) of this section, 
shall not be less than the following 
amounts: 

For less than 80 acres .............................$l,000 
For 80 acres and less than 120 acres 

...........................................................1,500 
For 120 acres and not more than 160 

acres ..................................................2,000 
For each additional 40 acres, or part 

thereof, above 160 acres ........................500 

Provided, That for leases for minerals 
other than oil and gas the Secretary of 
the Interior or his authorized rep-
resentative with the consent of the In-
dian landowner may authorize a bond 
for a lesser amount if, in his opinion, 
the circumstances warrant and the in-
terests of the Indian landowners are 
fully protected: Provided further, That a 
lessee may file a bond (Form 5–154f), in 
the sum of $15,000 for all leases of min-
erals up to 10,240 acres under the juris-
diction of the officer in charge of the 
Five Civilized Tribe Agency. 

(b) In lieu of the bonds required 
under paragraph (a) of this section, a 
lessee may furnish a bond (Form 5–156) 
in the sum of $75,000 for full nationwide 
coverage with an acceptable company 
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authorized to act as sole surety to 
cover all oil and gas leases and oil and 
gas prospecting permits without geo-
graphic or acreage limitation to which 
the lessee or permittee is or may be-
come a party. 

(c) The right is specifically reserved 
to increase the amount of bonds and 
the collateral security prescribed in 
paragraph (a) of this section in any 
particular case when the officer in 
charge deems it proper to do so. The 
nationwide bond may be increased at 
any time in the discretion of the Sec-
retary of the Interior. 

[22 FR 10599, Dec. 24, 1957, as amended at 26 
FR 164, Jan. 10, 1961. Redesignated at 47 FR 
13327, Mar. 30, 1982] 

§ 213.16 Additional information may be 
requested by Area Director. 

The Area Director, or other Govern-
ment officer having the matter in 
charge or under investigation, may, at 
any time, either before or after ap-
proval of a lease, call for any addi-
tional information desired to carry out 
the purpose of the regulations in this 
part, and such information shall be fur-
nished within the time specified in the 
request therefor. If the lessee fails to 
furnish the information requested, the 
lease will be subject to disapproval or 
cancellation, whichever is appropriate. 

§ 213.17 Government reserves right to 
purchase minerals produced. 

In time of war or other public emer-
gency any of the executive depart-
ments of the U.S. Government shall 
have the option to purchase at the pre-
vailing market price on the date of sale 
all or any part of the minerals pro-
duced under any lease. 

RENTS AND ROYALTIES 

§ 213.18 Manner of payment of rents 
and royalties. 

(a) Except as provided in paragraph 
(b) of this section, all rents, royalties 
and other payments due under leases 
which have been or may be approved in 
accordance with this part shall be paid 
by check or bank draft to the order of 
the Treasurer of the United States and 
mailed to the Area Director for deposit 
to the credit of the various lessors. 
When lessees and purchasers are in-

structed, in writing, by the Area Direc-
tor, which instructions shall be com-
plete as to lessors for each lease, sepa-
rate remittances for each payment due 
each lessor shall be mailed to the Area 
Director. Any payments under this 
paragraph, covering lands or interests 
therein from which restrictions have 
been removed by death or otherwise, 
may continue to be made in the man-
ner provided by this paragraph until 
ten days after notice of relinquishment 
of supervision has been mailed to the 
lessee. 

(b) The Area Director may, in his dis-
cretion, whenever it appears to be in 
the best interest of any lessor, author-
ize and direct the lessee to pay directly 
to the lessor, or to the legal guardian 
of any lessor under guardianship, the 
rents, royalties and other payments 
(other than bonuses and advance pay-
ments for the first year) due under 
leases which have been or may be ap-
proved in accordance with the regula-
tions in this part. Any such authority 
for direct payment shall be in writing, 
addressed to the owner or owners of the 
lease, and shall expressly provide for 
its revocation or modification at any 
time, in writing, by the Area Director. 
Written authorization for direct pay-
ment and written revocations or modi-
fications thereof shall become a part of 
the lease and shall be distributed as in 
the case of original leases. All such 
revocations or modifications shall have 
a 5-day grace period after date of re-
ceipt. Rents, royalties, and other pay-
ments paid in accordance therewith 
shall constitute full compliance with 
the requirements of the lease per-
taining to such payments. 

(c) Rents and royalties paid pursuant 
to paragraphs (a) and (b) of this section 
on producing leases shall be supported 
by statements, acceptable to the Sec-
retary or his duly authorized rep-
resentative, to be transmitted to the 
Supervisor, in duplicate, covering each 
lease, identified by contract number 
and lease number. Such statements 
shall show the specific items of rents 
or royalties for which remittances are 
made, and shall identify each remit-
tance by the remittance number, date, 
amount, and name of each payee. 

(d) Rents paid on nonproducing leases 
pursuant to paragraphs (a) and (b) of 
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this section shall be supported by a 
statement, acceptable to the Area Di-
rector, to be transmitted to the Area 
Director covering each lease, identified 
by contract number and lease number. 
Each remittance shall be identified by 
the remittance number, date, amount, 
name of each payee, and dates of mail-
ing of remittances. Date of mailing, or, 
if remittance is sent by registered 
mail, the date of registration receipts 
covering remittances mailed, shall be 
considered as date of payment. 

(e) For leases other than oil and gas, 
all advance rentals and royalties for 
the first year shall be paid to the Area 
Director at the time of filing the lease, 
and the advance royalty and 20 percent 
of the first year’s rental so paid shall 
be and become the property of the les-
sor, if the lease be disapproved because 
of the lessee’s failure to meet the re-
quirements of the law or of the regula-
tions in this part or because of any 
other fault or defect chargeable to the 
lessee. 

§ 213.19 Crediting advance annual pay-
ments. 

In the event of discovery of minerals, 
all advance rents and advance royalties 
shall be allowed as credit on stipulated 
royalties for the year for which such 
advance payments have been made. No 
refund of such advance payments made 
under any lease will be allowed in the 
event the royalty on production is not 
sufficient to equal such advance pay-
ment; nor will any part of the moneys 
so paid be refunded to the lessee be-
cause of any subsequent surrender or 
cancellation of the lease. 

§ 213.20 [Reserved] 

§ 213.21 Rate of rents on leases other 
than oil and gas. 

On all mineral leases of allotted 
lands other than oil and gas leases, 
rental shall be paid annually in ad-
vance from the date of approval of the 
lease, as follows: Fifty cents per acre 
for the first year, 75 cents per acre for 
the second year, and $1 per acre for the 
third and each succeeding year of the 
term of the lease. 

§ 213.22 Expenditures under lease 
other than oil and gas. 

(a) On all leases for deposits of min-
erals other than oil and gas, there shall 
be expended for each calendar year the 
lease is in force, and for each fraction 
of a calendar year greater than 6 
months, in actual mining operations, 
development, or improvements upon 
the lands leased, or for the benefit 
thereof, a sum which, with the annual 
rental, shall amount to not less than $5 
per acre. 

(b) The expenditures for development 
required by this section upon applica-
tion may be waived in writing by the 
Area Director or other officer in charge 
of the Five Civilized Tribes Agency ei-
ther before or after the approval of a 
lease, such waiver to be subject to ter-
mination at any time upon 10 days’ 
written notice to the holder of the 
lease by the said Area Director or 
other officer in charge. 

(c) Each lessee, except oil and gas 
lessees, shall file with the Area Direc-
tor an itemized statement in duplicate, 
within 20 days after the close of each 
calendar year, of the amount and char-
acter of said expenditures during such 
years the statement to be certified 
under oath by the lessee or his agent 
having personal knowledge of the facts 
contained therein. 

§ 213.23 Royalty rates for minerals 
other than oil and gas. 

Unless otherwise authorized by the 
Commissioner of Indian Affairs, the 
minimum rates for minerals other than 
oil and gas shall be as follows: 

(a) For substances other than gold, 
silver, copper, lead, zinc, tungsten, 
coal, asphaltum and allied substances, 
oil, and gas, the lessee shall pay quar-
terly or as otherwise provided in the 
lease, a royalty of not less than 10 per-
cent of the value, at the nearest ship-
ping point, of all ores, metals, or min-
erals marketed. 

(b) For gold and silver the lessee 
shall pay quarterly or as otherwise pro-
vided in the lease, a royalty of not less 
than 10 percent to be computed on the 
value of bullion as shown by mint re-
turns after deducting forwarding 
charges to the point of sale; and for 
copper, lead, zinc, and tungsten, a roy-
alty of not less than 10 percent to be 
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computed on the value of ores and con-
centrates as shown by reduction re-
turns after deducting freight charges 
to the point of sale. Duplicate returns 
shall be filed by the lessee with the 
Area Director within 10 days after the 
ending of the quarter or other period 
specified in the lease within which such 
returns are made: Provided, however, 
That the lessee shall pay a royalty of 
not less than 10 percent of the value of 
the ore or concentrates sold at the 
mine unless otherwise provided in the 
lease. 

(c) For coal the lessee shall pay quar-
terly or as otherwise provided in the 
lease, a royalty of not less than 10 
cents per ton of 2,000 pounds of mine 
run, or coal as taken from the mine, in-
cluding what is commonly called 
‘‘slack.’’ 

(d) For asphaltum and allied sub-
stances the lessee shall pay quarterly 
or as otherwise provided in the lease, a 
royalty of not less than 10 cents per 
ton of 2,000 pounds on crude material 
or not less than 60 cents per ton on re-
fined substances. 

§ 213.24 Rate of rents and royalties on 
oil and gas leases. 

The lessee shall pay, beginning with 
the date of approval of oil and gas 
leases by the Secretary of the Interior, 
a rental of $1.25 per acre per annum in 
advance during the continuance there-
of, together with a royalty of 121⁄2 per-
cent of the value or amount of all oil, 
gas and/or natural gasoline, and/or all 
other hydrocarbon substances produced 
and saved from the land leased, save 
and except oil and/or gas used by the 
lessee for development and operation 
purposes on the lease, which oil or gas 
shall be royalty free. A higher rate of 
royalty may be fixed by the Secretary 
of the Interior or his authorized rep-
resentative, prior to the advertisement 
of land for oil and gas leases. During 
the period of supervision, ‘‘value’’ for 
the purposes of the lease may, in the 
discretion of the Secretary of the Inte-
rior be calculated on the basis of the 
highest price paid or offered (whether 
calculated on the basis of short or ac-
tual volume) at the time of production 
for the major portion of the oil of the 
same gravity, and gas, and/or natural 
gasoline, and/or all other hydrocarbon 

substances produced and sold from the 
field where the leased lands are situ-
ated, and the actual volume of the 
marketable product less the content of 
foreign substances as determined by 
the supervisor. The actual amount re-
alized by the lessee from the sale of 
said products may, in the discretion of 
the Secretary of the Interior, be 
deemed mere evidence of or conclusive 
evidence of such value. When paid in 
value, such royalties shall be due and 
payable monthly at such time as the 
lease provides; when royalty on oil pro-
duced is paid in kind, such royalty oil 
shall be delivered in tanks provided by 
the lessee on the premises where pro-
duced without cost to the lessor unless 
otherwise agreed to by the parties 
thereto, at such time as may be re-
quired by the lessor. The lessee shall 
not be required to hold such royalty oil 
in storage longer than 30 days after the 
end of the calendar month in which 
said oil is produced. The lessee shall be 
in no manner responsible or held liable 
for loss or destruction of such oil in 
storage by causes beyond his control. 

§ 213.25 Free use of gas by lessor. 

If the leased premises produce gas in 
excess of the lessee’s requirements for 
the development and operation of said 
premises, then the lessor may use suffi-
cient gas, free of charge, for all stoves 
and inside lights in the principal dwell-
ing house on said premises, by making 
his own connections to a regulator, 
connected to the well and maintained 
by the lessee, and the lessee shall not 
be required to pay royalty on gas so 
used. The use of such gas shall be at 
the lessor’s risk at all times. 

§ 213.26 Rate of royalty on casing-head 
gas. 

(a) On casing-head gas used or sold 
for the manufacture of casing-head gas-
oline the minimum rate of royalty 
shall be 121⁄2 percent of the value of the 
casing-head gas, which value shall be 
determined and computed on the basis 
and in the manner provided in the ap-
plicable operating regulations of the 
Department. 

(b) In cases where gas produced and 
sold has a value for drip gasoline, cas-
ing-head gasoline content, and as dry 
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gas from which the casing-head gaso-
line has been extracted, then the royal-
ties above provided shall be paid on all 
such values. 

§ 213.27 Rate of rental for nonutilized 
gas wells. 

If the gas from a gas producing well 
is not marketed or utilized, other than 
for operation of the lease, then for each 
such well the lessee shall pay such 
rental as may be determined by the su-
pervisor and approved by the Secretary 
of the Interior, calculated from the 
date of the completion of the well. Pay-
ment of annual gas rentals shall be 
made within 30 days from the date such 
payment becomes due. 

§ 213.28 Royalty payments and produc-
tion reports. 

(a) Royalty payments on all oil and 
gas or other producing leases shall be 
made at the rates, and at such time, 
and in the manner prescribed by the 
terms of the lease. 

(b) Quarterly reports shall be made 
by each lessee on nonproducing leases 
other than oil and gas within 25 days 
after December 31, March 31, June 30, 
and September 30, of each year, upon 
forms provided, showing manner of op-
erations and total production during 
such quarter. A lessee may include 
within one sworn statement all leases 
upon which there is no production or 
upon which dry holes have been drilled. 
Reports of oil and gas leases where roy-
alty accounting is done in the field of-
fice of the supervisor will be made as 
required in the operating regulations. 

§ 213.29 Division orders. 
(a) Lessees may make arrangements 

with the purchasers of oil and gas for 
the payment of the royalties as pro-
vided for in the lease and the regula-
tions but such arrangement, if made, 
shall not operate to relieve a lessee 
from responsibility should the pur-
chaser fail or refuse to pay royalties 
when due. Where lessees avail them-
selves of this privilege, division orders 
should be executed by the lessee and 
forwarded to the supervisor for ap-
proval. Purchasers may be authorized 
by the supervisor to reimburse lessees 
out of royalties for advance rents and 
advance royalties. Copies of written in-

structions, notices, modifications, rev-
ocations, and authorizations, as pro-
vided for in § 213.18 (a) and (b), shall be 
furnished to purchasers. The right is 
reserved for the supervisor to cancel a 
division order at any time or require 
the purchaser to discontinue to run the 
oil of any lessee who fails to operate 
the lease properly or otherwise violates 
the provisions of the lease, of the regu-
lations in this part, or of the operating 
regulations. 

(b) When oil is taken by authority of 
a division order, the lessee or his rep-
resentatives shall be actually present 
when the oil is gauged and records are 
made of the temperature, gravity, and 
impurities. The lessee will be held re-
sponsible for the correctness and the 
correct recording and reporting of all 
the foregoing measurements, which, 
except lowest gauge, shall be made at 
the time the oil is turned into the pipe-
line. Failure of the lessee to perform 
properly these duties will subject the 
division order to revocation. 

OPERATIONS 

§ 213.30 Permission to start oper-
ations. 

No operations will be permitted on 
any lease before it is approved. Written 
permission must be secured from the 
supervisor before any operations are 
started under any oil and gas lease. Op-
erations must be in accordance with 
the operating regulations promulgated 
by the Secretary of the Interior. Copies 
of these regulations may be secured 
from either the supervisor or the Area 
Director and no operations should be 
attempted without a study of the oper-
ating regulations. 

§ 213.31 Restrictions on operations. 
(a) Oil and gas leases issued under 

the provisions of this part shall be sub-
ject to imposition by the Secretary of 
the Interior of such restrictions as to 
time or times for the drilling of wells 
and as to the production from any well 
or wells as in his judgment may be nec-
essary or proper for the protection of 
the natural resources of the leased land 
and in the interest of the lessor. In the 
exercise of his judgment the Secretary 
of the Interior may take into consider-
ation, among other things, the Federal 
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laws, State laws, regulations by com-
petent Federal or State authorities, 
lawful agreements among operators 
regulating either drilling or produc-
tion, or both. 

(b) All such leases shall be subject to 
any cooperative or unit plan of devel-
opment affecting the leased lands that 
may be required by the Secretary of 
the Interior, but no lease shall be in-
cluded in any cooperative or unit plan 
without prior approval of the Secretary 
of the Interior. If said plan effects a 
change in the lease terms, the consent 
of the lessor or lessors must be ob-
tained before the plan is effective. 

§ 213.32 Wells. 
The lessee shall agree (a) to drill and 

produce all wells necessary to offset or 
protect the leased land from drainage 
by wells on adjoining lands not the 
property of the lessor, or in lieu there-
of, compensate the lessor in full each 
month for the estimated loss of royalty 
through drainage: Provided, That dur-
ing the period of supervision by the 
Secretary of the Interior, the necessity 
for offset wells shall be determined by 
the supervisor and payment in lieu of 
drilling and producing shall be with the 
consent of, and in an amount deter-
mined by the Secretary of the Interior; 
(b) at the election of the lessee to drill 
and produce other wells: Provided, That 
the right to drill and produce such 
other wells shall be subject to any sys-
tem of well spacing or production al-
lotments authorized and approved 
under applicable law or regulations, ap-
proved by the Secretary of the Interior 
and affecting the field or area in which 
the leased lands are situated; and (c) if 
the lessee elects not to drill and 
produce such other wells for any period 
the Secretary of the Interior may, 
within 10 days after due notice in writ-
ing, either require the drilling and pro-
duction of such wells to the number 
necessary, in his opinion, to insure rea-
sonable diligence in the development 
and operation of the property, or may 
in lieu of such additional diligent drill-
ing and production require the pay-
ment on and after the first anniversary 
date of the lease of not to exceed $1 per 
acre per annum, which sum shalI be in 
addition to any rental or royalty here-
in specified. 

§ 213.33 Diligence and prevention of 
waste. 

The lessee shall exercise diligence in 
drilling and operating wells for oil and 
gas on the leased lands while such 
products can be secured in paying 
quantities; carry on all operations in a 
good and workmanlike manner in ac-
cordance with approved methods and 
practice, having due regard for the pre-
vention of waste of oil or gas developed 
on the land, or the entrance of water 
through wells drilled by the lessee to 
the productive sands or oil or gas-bear-
ing strata to the destruction or injury 
of the oil or gas deposits, the preserva-
tion and conservation of the property 
for future productive operations, and 
to the health and safety of workmen 
and employees; plug securely all wells 
before abandoning the same and to 
shut off effectually all water from the 
oil or gas-bearing strata; not drill any 
well within 200 feet of any house or 
barn on the premises without the les-
sor’s written consent approved by the 
Area Director; carry out at his expense 
all reasonable orders and requirements 
of the supervisor relative to prevention 
of waste, and preservation of the prop-
erty and the health and safety of work-
men; bury all pipelines crossing till-
able lands below plow depth unless 
other arrangements therefor are made 
with the Area Director; pay the lessor 
all damages to crops, buildings, and 
other improvements of the lessor occa-
sioned by the lessee’s operations: Pro-
vided, That the lessee shall not be held 
responsible for delays or casualties oc-
casioned by causes beyond his control. 

§ 213.34 Inspection of premises; books 
and accounts. 

Lessees shall agree to allow the les-
sors and their agents or any authorized 
representative of the Interior Depart-
ment to enter, from time to time, upon 
and into all parts of the leased prem-
ises for the purpose of inspection, and 
shall further agree to keep a full and 
correct account of all operations and 
make reports thereof, as required by 
the applicable regulations of the De-
partment; and their books and records, 
showing manner of operations and per-
sons interested, shall be open at all 
times for examination by such officers 
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of the Department as shall be in-
structed in writing by the Secretary of 
the Interior or authorized by regula-
tions to make such examination. 

§ 213.35 Mines to be timbered prop-
erly. 

In mining operations the lessee shall 
keep the mine well and sufficiently 
timbered at all points where necessary, 
in accordance with good mining prac-
tice, and in such manner as may be 
necessary to the proper preservation of 
the property leased and safety of work-
men. 

§ 213.36 Surrender of leased premises 
in good condition. 

On expiration of the term of a lease, 
or when a lease is surrendered, the les-
see shall deliver to the Government the 
leased ground, with the mine workings 
in case of leases other than oil and gas, 
in good order and condition, and the 
bondsmen will be held for such delivery 
in good order and condition, unless re-
lieved by the Secretary of the Interior 
for cause. It shall, however, be stipu-
lated that the machinery necessary to 
operate any mine is the property of the 
lessee, but that it may be removed by 
him only after the condition of the 
property has been ascertained by in-
spection by the Secretary of the Inte-
rior or his authorized agents, to be in 
satisfactory condition. 

§ 213.37 Penalties. 
Failure of the lessee to comply with 

any provisions of the lease, of the oper-
ating regulations, of the regulations in 
this part, orders of the Area Director 
or his representative, or of the orders 
of the supervisor or his representative, 
shall subject the lease to cancellation 
by the Secretary of the Interior or the 
lessee to a penalty of not more than 
$500 per day for each day the terms of 
the lease, the regulations, or such or-
ders are violated, or to both such pen-
alty and cancellation: Provided, That 
the lessee shall be entitled to notice 
and hearing, within 30 days after such 
notice, with respect to the terms of the 
lease, regulations, or orders violated, 
which hearing shall be held by the su-
pervisor, whose findings shall be con-
clusive unless an appeal be taken to 
the Secretary of the Interior within 30 

days after notice of the supervisor’s de-
cision, and the decision of the Sec-
retary of the Interior upon appeal shall 
be conclusive. 

§ 213.38 Assignments and overriding 
royalties. 

(a) Leases or any interest therein, 
may be assigned or transferred only 
with the approval of the Secretary of 
the Interior, and to procure such ap-
proval the assignee must be qualified 
to hold such lease under existing rules 
and regulations, and shall furnish a 
satisfactory bond for the faithful per-
formance of the covenants and condi-
tions thereof. No lease or any interest 
therein, or the use of such lease, shall 
be assigned, sublet, or transferred, di-
rectly or indirectly, by working or 
drilling contract, or otherwise, without 
the consent of the Secretary of the In-
terior. Assignments of leases shall be 
filed with the Area Director within 20 
days after the date of execution. 

(b) An agreement creating overriding 
royalties or payments out of produc-
tion on oil and gas leases under this 
part shall be subject to the provisions 
of § 211.26(d) of this subchapter, or as 
hereafter amended. 

[22 FR 10599, Dec. 24, 1957, as amended at 23 
FR 9758, Dec. 18, 1958. Redesignated at 47 FR 
13327, Mar. 30, 1982] 

§ 213.39 Stipulations. 
The lessee under any lease heretofore 

approved may by stipulation (Form 5– 
154i) with the consent of the lessor and 
the approval of the Secretary of the In-
terior, make such approved lease sub-
ject to all the terms, conditions, and 
provisions contained in the lease form 
and regulations currently in use. Stip-
ulations shall be filed with the Area 
Director within 20 days after the date 
of execution. 

§ 213.40 Cancellations. 
(a) When, in the opinion of the Sec-

retary of the Interior, the lessee has 
violated any of the terms and condi-
tions of a lease or of the applicable reg-
ulations, or if mining operations are 
conducted wastefully and without re-
gard to good mining practice, the Sec-
retary of the Interior shall have the 
right at any time after 30 days’ notice 
to the lessee specifying the terms and 
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conditions violated, and after a hear-
ing, if the lessee shall so request within 
30 days after issuance of the notice, to 
declare such lease null and void, and 
the lessor shall then be entitled and 
authorized to take immediate posses-
sion of the land. 

(b) On the following conditions, the 
lessee may, on approval of the Sec-
retary of the Interior, surrender a lease 
or any part of it: 

(1) That he make application for can-
cellation to the Area Director having 
jurisdiction over the land. 

(2) That he pay a surrender fee of $1 
at the time the application is made. 

(3) That he pay all royalties and rent-
als due to the date of such application. 

(4) That he make a satisfactory show-
ing that full provision has been made 
for conservation and protection of the 
property and that all wells, drilled on 
the portion of the lease surrendered, 
have been properly abandoned. 

(5) If the lease has been recorded, 
that he file, with his application, a re-
corded release of the acreage covered 
by the application. 

(6) If the application is for the can-
cellation of the entire lease or the en-
tire undivided portion, that he sur-
render the lease: Provided, That where 
the application is made by an assignee 
to whom no copy of the lease was deliv-
ered, he will be required to surrender 
only his copy of assignment. 

(7) If the lease (or portion being sur-
rendered or canceled) is owned in undi-
vided interests by more than one party, 
then all parties shall join in the appli-
cation for cancellation. 

(8) That all required fees and papers 
must be in the mail or received on or 
before the date upon which rents and 
royalties become due, in order for the 
lessee and his surety to be relieved 
from liability for the payment of such 
royalties and rentals. 

(9) If there has been a contest re-
specting a lease or leases, the ap-
proved, the disapproved, or the can-
celed parts thereof will be held in the 
office of the Area Director for 5 days 
after the Department’s decision has 
been promulgated, by mail or delivery, 
and will not be delivered, if within that 
period a motion for review and recon-
sideration be filed, until such motion is 
passed upon by the Department. 

(10) In the event oil or gas is being 
drained from the leased premises by 
wells not covered by a lease; the lease, 
or any part of it, may be surrendered, 
only on such terms and conditions as 
the Secretary of the Interior may de-
termine to be reasonable and equitable. 

(c) No part of any advance rental 
shall be refunded to the lessee nor shall 
he be relieved, by reason of any subse-
quent surrender or cancellation of the 
lease, from the obligation to pay said 
advance rental when it becomes due. 

(d) For proper method of terminating 
departmental leases covering lands 
from which restrictions have been re-
moved see section 3 of the act of May 
27, 1908 (35 Stat. 312). 

REMOVAL OF RESTRICTIONS 

§ 213.41 Leases executed but not ap-
proved before restrictions removed 
from land. 

Leases executed before the removal 
of restrictions against alienation on 
land from all of which restrictions 
against alienation shall be removed 
after such execution, if such leases con-
tain specific provisions for approval by 
the Secretary of the Interior, whether 
now filed with the Department or pre-
sented for consideration hereafter, will 
be considered and acted upon by this 
Department as heretofore but only for 
the purpose of approving or dis-
approving the instrument. 

§ 213.42 Operations after removal of 
restrictions from leased lands. 

(a) Oil and gas leases heretofore ap-
proved and leases for other minerals 
now or hereafter in force on land from 
all of which restrictions against alien-
ation have been or shall be removed, 
even if such leases contain provision 
authorizing supervision by this Depart-
ment, shall after such removal of re-
strictions against alienation, be oper-
ated entirely free from such super-
vision, and the authority and power 
delegated to the Secretary of the Inte-
rior in said leases shall cease and all 
payments required to be made to the 
Area Director shall thereafter be made 
to the lessor or the then owner of the 
land, and changes in regulations there-
after made by the Secretary of the In-
terior shall not apply to such leased 
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1 For information relative to obtaining 
Form 5–154h, see § 211.30. 

land from which said restrictions are 
removed. 

(b) In the event restrictions are re-
moved from a part of the land included 
in any lease to which this section ap-
plies the entire lease shall continue 
subject to the supervision of the Sec-
retary of the Interior, and all royalties 
thereunder shall be paid to the Area 
Director until such time as the lessor 
and lessee shall furnish the Secretary 
of the Interior satisfactory information 
that adequate arrangements have been 
made to account for the oil, gas or 
mineral upon the restricted land sepa-
rately from that upon the unrestricted. 
Thereafter the restricted land only 
shall be subject to the supervision of 
the Secretary of the Interior: Provided, 
That the unrestricted portion shall be 
relieved from such supervision as in 
the lease or regulations provided. 

§ 213.43 Relinquishment of Govern-
ment supervision. 

All oil and gas leases hereafter exe-
cuted shall contain the following relin-
quishment of supervision clause and 
terms operative after such relinquish-
ment, or other provisions similar in 
substance: 

Relinquishment of supervision by the Sec-
retary of the Interior.—Should the Secretary 
of the Interior, at any time during the life of 
this instrument, relinquish supervision as to 
all or part of the acreage covered hereby, 
such relinquishment shall not bind lessee 
until said Secretary shall have given 30 days’ 
written notice. Until said requirements are 
fulfilled, lessee shall continue to make all 
payments due hereunder as heretofore in sec-
tion 3(c). After notice of relinquishment has 
been received by lessee, as herein provided 
this lease shall be subject to the following 
further conditions: 

(a) All rentals and royalties thereafter ac-
cruing shall be paid in the following manner: 
Rentals and royalties shall be paid to lessor 
or his successors in title, or to a trustee ap-
pointed under the provision of section 9 here-
of. Rentals and royalties shall be paid di-
rectly to lessor, his successors in title, or to 
said trustee as the case may be. 

(b) If, at the time supervision is relin-
quished by the Secretary of the Interior, les-
see shall have made all payments then due 
hereunder, and shall have fully performed all 
obligations on its part to be performed up to 
the time of such relinquishment, then the 
bond given to secure the performance hereof, 
on file in the Indian Office, shall be of no fur-
ther force or effect. 

(c) Should such relinquishment affect only 
part of the acreage, then lessee may con-
tinue to drill and operate the land covered 
hereby as an entirety: Provided, That lessee 
shall pay in the manner prescribed by sec-
tion 3(c), for the benefit of lessor such pro-
portion of all rentals and royalties due here-
under as the acreage retained under the su-
pervision of the Secretary of the Interior 
bears to the entire acreage of the lease, the 
remainder of such rentals and royalties to be 
paid directly to lessor or his successors in 
title or said trustee as the case may be, as 
provided in subdivision (a) of this section. 

Division of fee. It is covenanted and agreed 
that should the fee of said land be divided 
into separate parcels, held by different own-
ers, or should the rental or royalty interests 
hereunder be so divided in ownership, after 
the execution of this lease and after the Sec-
retary of the Interior relinquishes super-
vision hereof, the obligations of lessee here-
under shall not be added to or changed in 
any manner whatsoever save as specifically 
provided by the terms of this lease. Notwith-
standing such separate ownership, lessee 
may continue to drill and operate said prem-
ises as an entirety: Provided, That each sepa-
rate owner shall receive such proportion of 
all rentals and royalties accruing after the 
vesting of his title as the acreage of the fee, 
or rental or royalty interest, bears to the en-
tire acreage covered by the lease; or to the 
entire rental and royalty interest as the case 
may be: Provided further, That, if, at any 
time after departmental supervision hereof 
is relinquished, in whole or in part, there 
shall be four or more parties entitled to rent-
als or royalties hereunder, whether said par-
ties are so entitled by virtue of undivided in-
terests or by virtue of ownership of separate 
parcels of the land covered hereby, lessee at 
his election may withhold the payment of 
further rentals or royalties (except as to the 
portion due the Indian lessor while under re-
striction), until all of said parties shall agree 
upon and designate in writing and in a re-
cordable instrument a trustee to receive all 
payments due hereunder on behalf of said 
parties and their respective successors in 
title. Payments to said trustee shall con-
stitute lawful payments hereunder, and the 
sole risk of an improper or unlawful distribu-
tion of said funds by said trustee shall rest 
upon the parties naming said trustee and 
their respective successors in title. (The 
above provisions are copied from oil and gas 
mining lease Form 5–154h, 1 revised April 24, 
1935.) 
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2 Repealed restrictions on inherited home-
steads, by sec. 2 of the act of May 10, 1928 (45 
Stat. 495). 

§ 213.44 Division of royalty to separate 
fee owners. 

Should the removal of restrictions af-
fect only part of the acreage covered by 
a lease containing provisions to the ef-
fect that the royalties accruing under 
the lease, where the fee is divided into 
separate parcels, shall be paid to each 
owner in the proportion which his acre-
age bears to the entire acreage covered 
by the lease, the lessee or assignee of 
such unrestricted portion will be re-
quired to make the reports required by 
the regulations in this part and the op-
erating regulations with respect to the 
beginning of drilling operations, com-
pletion of wells, and production the 
same as if the restrictions had not been 
removed. In the event the unrestricted 
portion of the leased premises is pro-
ducing, the owner of the lease thereon 
will be required to pay the portion of 
the royalties due the Indian lessor at 
the time and in the manner specified 
by the regulations in this part. 

§ 213.45 Restrictions especially contin-
ued as to certain lands. 

Restricted lands allotted as either 
homestead or surplus allotments, des-
ignated as tax exempt under section 4 
of the act of May 10, 1928, as amended 
May 24, 1928 (45 Stat. 495, 733), the en-
tire interest in which was acquired by 
inheritance, gift, devise, or purchase 
with restricted funds, by persons of 
one-half or more Indian blood, after the 
passage of the act of January 27, 1933 
(47 Stat. 777), continue to be restricted 
under the provisions of the last men-
tioned act and oil and gas leases there-
of are subject to the regulations in this 
part and all such leases to be valid 
must be approved by the Secretary of 
the Interior. Lands inherited by or de-
vised to full blood Indians prior to the 
act of January 27, 1933, are not affected 
as to restrictions by the provisions of 
said act and may continue to be leased 
with the approval of the county court 
having jurisdiction of the estate of the 
deceased allottee and without approval 
of the Secretary of the Interior (54 L.D. 
382; 10 F. (2d), 487). Lands acquired 
prior to the passage of the act of Janu-
ary 27, 1933 by Indians of less than full 
blood, whether such lands were re-
stricted and tax exempt or restricted 
and taxable, passed to such persons 

free of all restrictions. Inherited home-
steads restricted prior to April 26, 1931, 
by section 9, 2 of the act of May 27, 1908 
(35 Stat. 312), for the benefit of heirs of 
one-half or more Indian blood but less 
than full bloods, born after March 4, 
1906, became unrestricted April 26, 1931, 
or upon the death prior thereto of the 
heir born subsequent to March 4, 1906, 
and oil and gas leases thereof are not 
subject to the regulations in this part 
nor under the jurisdiction of the Sec-
retary of the Interior. 

§ 213.46 Field clerks. 

Local representatives known offi-
cially as ‘‘field clerks’’ are located in 
the various districts comprising that 
part of the State of Oklahoma occupied 
by the Five Civilized Tribes. Such field 
clerks shall report to and act under the 
direction of the Area Director. Any and 
all counsel and advice desired by 
allottees concerning deeds, leases, or 
other instruments or matters relating 
to lands allotted to them shall be fur-
nished by such field clerks free of 
charge. Field clerks shall not, during 
their term of employment, have any 
personal interest, directly or indi-
rectly, in any transaction concerning 
leases covering lands of allottees or in 
the purchase or sale of any such lands 
regardless of whether the restrictions 
have or have not been removed. This 
prohibition, however, shall not apply 
to lands which such field clerks have 
legally acquired before their employ-
ment in the Bureau of Indian Affairs. 
Field clerks shall report to the Area 
Director at the end of each month the 
work performed during such period and 
special reports shall be made imme-
diately of any apparently illegal trans-
action involving the estates or allot-
ments of allottees. 

§ 213.47 Forms. 

The provisions of § 211.30 of this chap-
ter, or as hereafter amended, are appli-
cable to this part. 

[24 FR 7949, Oct. 2, 1959. Redesignated at 47 
FR 13327, Mar. 30, 1982] 
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§ 213.48 Effective date. 
The regulations in this part shall be-

come effective and in full force from 
and after the date of approval (Apr. 27, 
1938), and shall be subject to change or 
alteration at any time by the Sec-
retary of the Interior: Provided, That 
no regulations made after the approval 
of any lease shall operate to affect the 
term of the lease, rate of royalty, rent-
al, or acreage unless agreed to by both 
parties to the lease. All former regula-
tions governing the leasing of individ-
ually owned lands of the Five Civilized 
Tribes for mining purposes are super-
seded by the regulations in this part. 

§ 213.49 Scope of regulations. 
The regulations in this part shall 

apply in so far as practicable to land 
purchased for Indians under the Okla-
homa Indian Welfare Act of June 26, 
1936 (49 Stat. 1967; 25 U.S.C. 501-509), as 
well as to other lands of individual In-
dians of the Five Civilized Tribes. 

PART 214—LEASING OF OSAGE 
RESERVATION LANDS, OKLA-
HOMA, FOR MINING, EXCEPT OIL 
AND GAS 

Sec. 
214.1 Definition. 
214.2 Sale of leases. 
214.3 Corporate information. 
214.4 Bonds. 
214.5 Additional information. 
214.6 Failure of lessee to complete lease. 
214.7 Operation not permitted until lease 

approved; 160 acres maximum for single 
lease. 

214.8 Acreage limitation. 
214.9 Advance rental. 
214.10 Royalty rates. 
214.11 Payment of rents and royalties. 
214.12 Time of payment of royalties. 
214.13 Diligence; annual expenditures; min-

ing records. 
214.14 Use of surface lands. 
214.15 Homesteads. 
214.16 Settlement of damages. 
214.17 Use of timber from restricted lands. 
214.18 Assignments. 
214.19 Cancellation. 
214.20 Annual reports by corporate lessees. 
214.21 Inspection of lessees’ books and 

records. 
214.22 Serving of notices. 
214.23 Plat of mine location. 
214.24 Forms. 
214.25 Forfeiture of lease. 
214.26 Fine; notice and hearing. 

214.27 Changes in regulations. 
214.28 Location of sites for mines and build-

ings. 
214.29 Prospecting; abandonment of mines. 
214.30 Lessees must appoint local represent-

ative. 

AUTHORITY: Sec. 3, 34 Stat. 543. 

SOURCE: 22 FR 10605, Dec. 24, 1957, unless 
otherwise noted. Redesignated at 47 FR 13327, 
Mar. 30, 1982. 

§ 214.1 Definition. 
The term ‘‘officer in charge’’ shall 

refer to the superintendent of the 
Osage Indian Agency and school or 
other representative of the Govern-
ment who may, for the time, be in 
charge of the Osage Agency and school, 
or any person who may be detailed by 
the Secretary of the Interior or the 
Commissioner of Indian Affairs to take 
charge of leasing or mining operations 
under the regulations in this part. 

§ 214.2 Sale of leases. 
Leases of minerals other than oil and 

gas may be negotiated with the tribal 
council after permission to do so has 
been obtained from the officer in 
charge. Leases with all papers required, 
shall be filed with the officer in charge 
within 30 days from the date of execu-
tion by the lessee and the principal 
chief of the Osage Tribe. The lease will 
be forwarded to the Commissioner of 
Indian Affairs for consideration by him 
and the Secretary of the Interior and 
will become effective only after ap-
proval by the Secretary of the Interior. 
If any lease should be disapproved 
through no fault of the lessee, all 
amounts deposited by him will be 
promptly refunded. 

§ 214.3 Corporate information. 
A corporation shall file with its first 

lease a certified copy of articles of in-
corporation, and, if a foreign corpora-
tion, evidence showing compliance 
with local corporation laws in dupli-
cate; a list of all stockholders, with 
their post office addresses, and showing 
the number of shares of capital stock 
held by each; together with a sworn 
statement of its proper officer showing: 

(a) The total number of shares of the 
capital stock actually issued, the num-
ber of shares actually sold and the 
amount of cash paid into the treasury 
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1 For further information concerning 
forms, see § 214.24. 

out of the stock sold, or, if paid in 
property, kind, quantity, and value of 
the same. 

(b) Of the stock sold, how much per 
share remains unpaid and subject to as-
sessment. 

(c) How much cash the company has 
in its treasury and elsewhere, and from 
what source it was received. 

(d) What property, exclusive of cash, 
is owned by the company, and its 
value. 

(e) What the total indebtedness of the 
company is, and the nature of its obli-
gations. 

(f) Names of officers and directors. 

§ 214.4 Bonds. 
Lessee shall furnish with each lease 

at the time it is filed with the officer 
in charge an acceptable bond not less 
than the following amounts: 

For less than 80 acres .............................$1,000 
For 80 acres and less than 120 acres 

...........................................................1,500 
For 120 acres and not more than 160 

acres ..................................................2,000 
For each additional 40 acres, or part 

thereof above 160 acres .........................500 

Provided, That for leases for minerals 
other than oil and gas the Secretary of 
the Interior or his authorized rep-
resentatives with the consent of the In-
dian landowner may authorize a bond 
for a lesser amount if, in his opinion, 
the circumstances warrant and the in-
terests of the Indian landowners are 
fully protected: Provided further, That 
the lessee shall be allowed to file bond, 
Form S 1 covering all leases to which 
he or they are or may become parties 
instead of a separate bond in each case, 
such bond to be in the penal sum of 
$15,000. The right is reserved to change 
the amount of the bond in any par-
ticular case, or to require a new bond 
in the discretion of the Secretary of 
the Interior. 

[26 FR 164, Jan. 10, 1961. Redesignated at 47 
FR 13327, Mar. 30, 1982] 

§ 214.5 Additional information. 
The officer in charge may, at any 

time, either before or after approval of 
a lease call for any additional informa-
tion necessary to carry out the purpose 

and intent of the regulations in this 
part, and such information shall be fur-
nished within the time specified in the 
request therefor. 

§ 214.6 Failure of lessee to complete 
lease. 

Should a lessee fail to furnish, within 
the time specified after his bid is ac-
cepted, the papers necessary to put his 
lease and bond in proper form for con-
sideration, the officer in charge shall 
recommend that the sale be dis-
approved and money paid forfeited to 
the Osage Tribe. 

§ 214.7 Operation not permitted until 
lease approved; 160 acres maximum 
for single lease. 

No mining or work of any nature will 
be permitted upon any tract of land 
until a lease covering such tract shall 
have been approved by the Secretary of 
the Interior and delivered to the lessee. 
All leases shall be made for such period 
as the title to the minerals remain in 
the Osage Tribe, which time will expire 
April 8, 1931, unless otherwise provided 
by Congress and shall be subject to 
cancellation or termination as speci-
fied in this part. Leases made by cor-
porations shall be accompanied by an 
affidavit by the secretary or president 
of the company showing the authority 
of its officers to execute leases, bonds, 
and other papers. No lease shall be 
made covering more than 160 acres. 

§ 214.8 Acreage limitation. 
No person, firm, or corporation shall 

hold under lease at any one time with-
out special permission from the Sec-
retary of the Interior in excess of the 
following areas: 

(a) For deposits of the nature of 
lodes, or veins containing ores of gold, 
silver, copper, or other useful metals, 
640 acres. 

(b) For beds of placer gold, gypsum, 
asphaltum, phosphate, iron ores, and 
other useful minerals, other than coal, 
lead, and zinc, 960 acres. 

(c) For coal, 4,800 acres. 
(d) For lead and zinc, 1,280 acres. 

§ 214.9 Advance rental. 
(a) Lessees shall pay, in addition to 

other considerations, annual advance 
rentals as follows: 15 cents per acre for 
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the first year; 30 cents per acre for the 
second year; 50 cents per acre for the 
third year; and $1 per acre per annum 
for the fourth and each succeeding year 
during the life of any lease: Provided, 
That all such payments of advance 
rentals shall be credits on royalties on 
production during the year for which 
payment of advance rental is made. 

(b) The payment of annual advance 
rental shall not release the lessee from 
the obligation to conduct mining oper-
ations, as required by the terms of the 
lease. 

§ 214.10 Royalty rates. 
Royalties will be required as follows, 

subject to the approval of the Presi-
dent, in accordance with the act of 
June 28, 1906 (34 Stat. 543): 

(a) For gold, silver, or copper lessee 
shall pay quarterly a royalty of 10 per-
cent to be computed on the gross value 
of the ores as shown by reduction re-
turns after deducting freight and treat-
ment charges. Duplicate reduction re-
turns shall be filed by the lessee with 
the officer in charge within 20 days 
after the reduction of the ores. 

(b) For coal the lessee shall pay a 
royalty of 10 cents per ton of 2,000 
pounds on mine run or coal as taken 
from the mines, including what is com-
monly called ‘‘slack.’’ 

(c) For asphaltum and allied sub-
stances, the lessee shall pay quarterly 
a royalty of 10 cents per ton of 2,000 
pounds on crude material, and 60 cents 
per ton on refined substances. 

(d) For substances other than gold, 
silver, copper, lead, zinc, coal, and as-
phaltum the lessee shall pay quarterly 
a royalty of 10 percent of the value at 
the nearest shipping point of all ores, 
metals, or minerals marketed. 

(e) The royalties to be paid for lead 
and zinc shall be computed for each 
mineral at the same rate that the 
amount of the concentrates of such 
mineral bears to the total amount of 
dirt or rock actually mined, except as 
stipulated in this section. The royalty 
so determined shall be increased by 
adding 1 percent for each increase of 
$10 in the selling price per ton thereof 
over and above the following, which 
shall be the agreed base or standard: 

For zinc—$50 
For lead—$65 

but in no case shall the rate of royalty 
be less than 5 percent or more than 20 
percent. The percentage of recovery 
shall be computed as nearly as prac-
ticable upon the ore included in each 
sale, but where it is impracticable so to 
do the officer in charge and the lessee 
shall agree upon some other method of 
computation which will produce sub-
stantially the same result: Provided, 
That in case of their disagreement the 
Commissioner of Indian Affairs shall 
prescribe a rule of computation to be 
followed in such cases. 

NOTE: The royalty would always be deter-
mined under this rule by ascertaining the 
percentage of recovery were it not for two 
things: (1) the flat rates which are fixed as 
the minimum and the maximum rates of roy-
alty and (2) variations in the selling price of 
the ores. Concrete examples coming under 
the rule are set forth in the following table: 

ZINC 
[Where the base or standard is $50 per ton] 

Percentage of re-
covery Selling price Royalty (percent) 

7 $48 7 
14 49 14 
12 50 12 
15 60 16 
30 60 20 

9 70 11 

A similar table might be constructed for roy-
alties on lead, but in so doing it would be 
necessary to bear in mind that the base or 
standard selling price for the lead is to be $65 
instead of $50. 

§ 214.11 Payment of rents and royal-
ties. 

All rentals, royalties, damages, or 
other amounts which may become due 
under leases approved in accordance 
with the regulations in this part shall 
be paid to the disbursing agent at 
Pawhuska, Okla. The remittances shall 
be in St. Louis exchange, except that 
where such exchanges cannot be pro-
cured post office or express money or-
ders will be accepted. All royalties or 
other payments or claims of the Osage 
Tribe arising under such leases shall be 
a lien upon the mining plant machin-
ery, and all minerals mined on the 
property leased or in which the lessee 
still retains any right, claim, or inter-
est. 
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§ 214.12 Time of payment of royalties. 
Royalties on all minerals produced in 

any quarter (January-March, April- 
June, July-September, October-Decem-
ber) shall be paid on or before the 25th 
day of the month next succeeding, and 
the remittance shaIl be accompanied 
by sworn reports covering all oper-
ations, whether there has been produc-
tion or not. Annual advance rentals 
shall be paid within 10 days after the 
beginning of the lease year. 

§ 214.13 Diligence; annual expendi-
tures; mining records. 

(a) Lessees shall exercise diligence in 
the conduct of prospecting and mining 
operations, and on all leases referred to 
in § 214.8(a) shall expend annually in de-
velopment work a sum which with the 
annual rental shall make an amount of 
not less than $5 per acre. On all leases 
referred to in § 214.8 (b) and (c) there 
shall be expended annually in develop-
ment work a sum which inclusive of 
the annual rental shall make an 
amount of not less than $1 for each 
acre or fraction thereof included in the 
lease. The lands covered by each lease 
referred to in § 214.8 (d) shall be 
prospected for lead and zinc ores by 
drilling within 1 year test holes aggre-
gating 2,000 feet unless a sufficient ore 
body is discovered to justify the sink-
ing of a shaft to the ore body and the 
erecting of a mill when such tract may 
be released from further prospecting by 
the written consent of the super-
intendent: Provided, That within 90 
days after an ore body of sufficient 
quantity is discovered, and shown by 
the logs or records of the drill holes, to 
justify the expenditure, the sinking of 
a shaft to the ore body, and the erec-
tion of a mill shall be commenced and 
continued to completion without ces-
sation of work thereon, barring un-
avoidable accidents or causes beyond 
the control of the lessee. 

(b) Lessee shall keep upon the leased 
premises accurate records of the drill-
ing, redrilling, or deepening of all holes 
showing the formations, and upon the 
completion of such holes, copies of 
such records shall be transmitted to 
the superintendent by the lessee after 
the first completion and of any further 
drilling thereafter, and a failure to so 
furnish report within the time pre-

scribed shall be considered a violation 
of the regulations. Lessee shall, before 
commencing operations, file with the 
superintendent a plat and preliminary 
statement of how the openings are to 
be made and the property developed. 

§ 214.14 Use of surface lands. 

(a) Lessees may use so much of the 
surface of the leased land as shall be 
reasonably necessary for the 
prospecting and mining operations and 
buildings required by the lease, and 
shall also have the right-of-way over 
and across such land to any point of 
prospecting or mining operations, but 
such use of the surface shall be permis-
sible only under condition of least in-
jury and inconvenience to the allottee 
or owner of the land. Lessees before 
commencing and during such oper-
ations shall pay all reasonable damages 
for the use of the surface land and to 
any growing crops thereon, or to im-
provements on said land, or any dam-
age that during the life of the lease 
may be occasioned in any manner 
whatsoever by the use of the surface, 
to the allottee or his successor in in-
terest or assignee, or to a lessee of the 
surface of said land or to an oil and gas 
lessee, damages to be apportioned 
among the parties interested in the 
surface, whether as owner, lessee, or 
otherwise, as the parties in interest 
may mutually agree or as their inter-
ests may appear. If the parties are un-
able to agree concerning damages the 
same shall be determined by arbitra-
tion. 

(b) All agreements (or authenticated 
copies thereof) providing for the settle-
ment of damages shall be filed in the 
Osage Agency if the surface owner is a 
restricted Indian, and all such amounts 
which may be due and payable to any 
such Indian shall be paid to the super-
intendent and by him immediately re-
mitted to the Indian entitled thereto. 
All sums due as royalty or damages 
shall be a lien on all equipment on 
leased premises. 

§ 214.15 Homesteads. 

Lessees and those acting under them 
shall not conduct prospecting or min-
ing operations within or upon any 
homestead selection without written 
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consent of the Secretary of the Inte-
rior. 

§ 214.16 Settlement of damages. 
Any person, other than a lessee or an 

allottee or the heirs of a deceased al-
lottee, claiming an interest in any 
leased tract or in damages thereto 
must furnish to the officer in charge a 
statment in writing showing his inter-
est, and failure to furnish such state-
ment shall constitute a waiver of no-
tice and estop said person from claim-
ing any part of such damages after the 
same shall have been disbursed. 

§ 214.17 Use of timber from restricted 
lands. 

Lessees will not be permitted to use 
any timber from any Osage lands not 
relieved of restrictions upon alienation 
except under written agreement with 
the owner approved by the officer in 
charge. 

§ 214.18 Assignments. 
Approved leases or any interest 

therein may be transferred or assigned 
with the consent and approval of the 
Secretary of the Interior and not oth-
erwise. Transfers or assignments, when 
so approved, shall be subject to the 
terms and conditions of the original 
leases and regulations under which 
such leases were approved as well as to 
such additional requirements as the 
Secretary of the Interior may pre-
scribe. The transferee or assignee shall 
furnish with his transfer or assignment 
a satisfactory bond as prescribed in 
§ 214.4 in connection with leases. Any 
attempt to transfer or assign an ap-
proved lease or any interest therein 
without the consent and approval of 
the Secretary of the Interior shall be 
absolutely void and shall subject the 
original lease to cancellation in the 
discretion of the secretary. 

§ 214.19 Cancellation. 
When a lessee makes application for 

the cancellation of a lease in whole or 
in part, all royalties or rentals due up 
to and including the date of the appli-
cation for cancellation must be paid, 
and that part of the lease delivered to 
the lessee shall be surrendered before 
such application will be considered. In 
the event a lease is surrendered for 

cancellation in whole or in part, after a 
new lease year has been entered upon, 
the lessee and his surety shall be liable 
for the advance rentals required to be 
paid under the lease for that year, and 
no part of such rentals which may have 
been paid shall be refunded. 

§ 214.20 Annual reports by corporate 
lessees. 

Lessees and assignees must submit to 
the officer in charge on January 1, of 
each year and at such other times as 
may be required by the Secretary of 
the Interior, a statement containing 
the information called for in § 214.3(a) 
and (f) and also showing any changes in 
officers or changes in or additions to 
stockholders. At any time individual 
stockholders may be required to show 
to the satisfaction of the Secretary of 
the Interior in what companies or with 
what persons or firms they are inter-
ested in mining leases on the Osage 
Reservation and whether they hold 
such stock or interest for themselves 
or in trust. 

§ 214.21 Inspection of lessees’ books 
and records. 

Lessees shall allow the agents and 
representatives of the lessor, or any 
authorized representative of the Inte-
rior Department, to enter, from time 
to time, upon and into all parts of the 
leased premises for the purpose of in-
spection, and their books and records 
showing manner of operations and per-
sons interested, shall be open at all 
times for the examination of such offi-
cers of the department as shall be in-
structed by the Secretary of the Inte-
rior to make such examinations. 

§ 214.22 Serving of notices. 

Wherever notice is provided for in 
this part it shall be sufficient if notice 
has been mailed to the last known 
place of address of the party, and time 
shall begin to run with the day next 
ensuing after the mailing or from the 
date of delivery of personal notice; but 
where the party is outside the State of 
Oklahoma the officer in charge may, in 
his discretion, increase the time al-
lowed. 
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§ 214.23 Plat of mine location. 
Lessees are required, when so re-

quested, to file a plat of their leases 
showing exact locations of all mines, 
proposed locations, power houses, etc. 

§ 214.24 Forms. 
Applications, leases, and other papers 

must be upon forms prepared by the de-
partment, and the superintendent of 
the Osage Indian school, Pawhuska, 
Okla., will furnish prospective lessees 
with such forms at a cost of $1 per set. 

Form M. Application for mining lease, in-
cluding financial showing. 

Form N. Lease (except lead and zinc). 
Form O. Bond. 
Form P. Authority of officers to execute pa-

pers. 
Form Q. Assignment. 
Form R. Lease for lead and zinc. 
Form S. Collective bond. 

§ 214.25 Forfeiture of lease. 
On the failure of any lessee or as-

signee to comply with any regulation 
or any obligation in the lease or as-
signment, the Secretary of the Interior 
may cancel and annul such lease with-
out resorting to the courts and without 
any further proceeding: Provided, That 
the party or parties charged with such 
violation shall be first given not less 
than 30 days’ notice to show cause why 
such lease should not be canceled and 
annulled or other order made with ref-
erence thereto. 

§ 214.26 Fine; notice and hearing. 
Violation of any of the terms or con-

ditions of any lease or of the regula-
tions pertaining thereto shall subject 
the lease to cancellation by the Sec-
retary of the Interior, or the lessee to 
a fine of not exceeding $500 per day for 
each and every day the terms of the 
lease or of the regulations are violated, 
or the orders of the superintendent in 
reference thereto are not complied 
with, or to both such fine and cancella-
tion in the discretion of the Secretary 
of the Interior: Provided, That the les-
see shall be entitled to notice and hear-
ing with respect to the terms of the 
lease or of the regulations violated, 
which hearing shall be held by the su-
perintendent, whose findings shall be 
conclusive unless an appeal be taken to 
the Secretary of the Interior within 30 

days after notice of the superintend-
ent’s decision, and the decision of the 
Secretary of the Interior upon appeal 
shall be conclusive. 

§ 214.27 Changes in regulations. 
The regulations in this part are sub-

ject to change or alteration at any 
time by the Secretary of the Interior. 

§ 214.28 Location of sites for mines and 
buildings. 

In event of disagreement between 
two or more mineral lessees regarding 
sites for the location of wells, mines, 
buildings, plants, etc., the same shall 
be determined by the superintendent 
after investigation and after due con-
sideration of prior right of any lessee 
by reason of date of approval of lease. 

§ 214.29 Prospecting; abandonment of 
mines. 

All prospecting or mining operations 
or the abandonment of a well or mine 
shall be subject to the approval of the 
superintendent, and any disagreement 
between lessees of mineral leases re-
garding operations likely to result in 
injury to either lessee shall be deter-
mined by the superintendent, whose de-
cision shall be final, unless an appeal is 
filed with the Secretary of the Interior 
within 30 days after notice of such deci-
sion. 

§ 214.30 Lessees must appoint local 
representative. 

Before actual drilling or development 
operations are commenced on leased 
lands, the lessee or assignee shall ap-
point a local or resident representative 
within the State, on whom the super-
intendent or other authorized rep-
resentative of the department may 
serve notice or otherwise communicate 
with in securing compliance with the 
regulations in this part and shall no-
tify the superintendent of the name 
and post office address of the rep-
resentative so appointed. 

PART 215—LEAD AND ZINC MIN-
ING OPERATIONS AND LEASES, 
QUAPAW AGENCY 

Sec. 
215.0 Definitions. 
215.1 No operations until lease approved. 
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215.2 Local representative of lessee. 
215.3 Manner and time of royalty payments. 
215.4 Leases to be sold at public auction. 
215.5 Royalty rates. 
215.6 Applications for leases; consent of In-

dian owners. 
215.7 Advertisement of sale of leases. 
215.8 Submission of bids. 
215.9 Execution of leases. 
215.10 Renewal of leases on developed lands. 
215.11 New leases where prior leases have 

been forfeited or abandoned. 
215.12 Advertising costs. 
215.13 Bond. 
215.14 Payments to be made to super-

intendent. 
215.15 Leases to be accompanied by Form D. 
215.16 Requirements of corporate lessees. 
215.17 Additional information required. 
215.18 Term of leases. 
215.19 Forms. 
215.20 Assignment. 
215.21 Payment of gross production tax on 

lead and zinc. 
215.22 Operations. 
215.23 Cooperation between superintendent 

and district mining supervisor. 
215.23a Suspension of operations and pro-

duction on leases for minerals other than 
oil and gas. 

215.24 Books and accounts. 
215.25 Other minerals and deep-lying lead 

and zinc minerals. 

AUTHORITY: Sec. 26, 41 Stat. 1248; 50 Stat. 
68. 

SOURCE: 22 FR 10608, Dec. 24, 1957, unless 
otherwise noted. Redesignated at 47 FR 13327, 
Mar. 30, 1982. 

§ 215.0 Definitions. 
The following expressions, wherever 

used in the regulations in this part or 
leases thereunder, shall have the mean-
ing designated in this section: 

(a) Superintendent. The term ‘‘super-
intendent’’ shall mean any person in 
charge of the Quapaw Indian Agency, 
or having supervision under the direc-
tion of the Secretary of the Interior of 
the Indian restricted and trust allotted 
lands thereunder. 

(b) Allottee. The term ‘‘allottee’’ shall 
mean any Indian to whom land has 
been allotted, or any Indian owner of 
land or interest therein as an heir or 
devisee. 

(c) Incompetent Indian. The term ‘‘in-
competent Indian’’ or ‘‘incompetent’’ 
shall mean any Indian who has been de-
clared by the Secretary of the Interior 
to be incompetent to improve or man-
age his restricted or trust lands prop-
erly or with benefit to himself. The 

term shall also include any Indian who 
is a minor and any Indian who is a 
legal incompetent under the laws of 
the State. The term shall also apply to 
any Indian who is in fact incompetent, 
and the question of whether an Indian 
is competent or incompetent at the 
time of making a lease of his restricted 
or trust Indian lands is one for the Sec-
retary of the Interior to determine. 

(d) Lessee. The term ‘‘lessee,’’ except 
where otherwise modified or limited in 
the regulations in this part, shall mean 
any person, firm, or corporation, their 
legal representatives, heirs, or assigns, 
to whom a lead and zinc mining lease 
has been made by or on behalf of Indi-
ans under the provisions of the regula-
tions in this part. 

(e) Lessor. The term ‘‘lessor,’’ except 
where otherwise modified or limited in 
the regulations in this part, shall mean 
any Indian owning or having any inter-
est in restricted or trust allotted any 
inherited lands under the supervision 
of the Quapaw Indian Agency, by or for 
whom a lease has been executed pursu-
ant to the regulations in this part. 

(f) Leased lands. The terms ‘‘leased 
lands,’’ ‘‘leased premises,’’ or ‘‘leased 
tract’’ shall mean any leased restricted 
or trust lands within and under juris-
diction of the Quapaw Indian Agency 
allotted to or inherited by an Indian. 

(g) Mining operations. The term 
‘‘mining operation’’ or ‘‘operations,’’ 
except where otherwise modified or 
limited in the regulations in this part 
or in leases thereunder shall mean ac-
tual drilling, mining, or construction 
on the leased lands. 

§ 215.1 No operations until lease ap-
proved. 

No operations under any lease exe-
cuted under the regulations in this 
part shall be permitted upon any re-
stricted or trust lands allotted to or in-
herited by an Indian until such lease 
covering such tract shall be approved 
by the Secretary of the Interior. 

§ 215.2 Local representative of lessee. 
Before actual drilling or development 

operations are commenced on the 
leased lands the lessee shall appoint a 
local or resident representative within 
Ottawa County, Oklahoma, on whom 
the superintendent may serve notice or 
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otherwise communicate with in secur-
ing compliance with the regulations, 
and shall notify the superintendent of 
the name and post office address of the 
representative so appointed. In the 
event of the incapacity or absence from 
the county of Ottawa of such des-
ignated local or resident representa-
tive, the lessee shall appoint some per-
son to serve in his stead, and in the ab-
sence of such representative or of no-
tice of the appointment of a substitute 
any employee of the lessee upon the 
leased premises, or the contractor, or 
other person in charge of mining oper-
ations thereon shall be considered the 
representative of the lessee for the pur-
pose of service of orders or notices as 
provided in this part, and service upon 
any employee, contractor, or other per-
son shall be deemed service on the les-
see. Wherever a notice is provided for 
in the regulations in this part or in the 
lease from it shall be deemed sufficient 
if notice has been mailed to the last 
known address of the lessee or his local 
or resident representatives, and time 
shall begin to run with the day next 
ensuing after the mailing, or from date 
of delivery of personal notice. 

§ 215.3 Manner and time of royalty 
payments. 

All royalties belonging to the lessor 
shall be paid to the superintendent of 
the Quapaw Agency at Miami, Okla., or 
such other official as the Secretary of 
the Interior may designate, for the 
benefit of the lessor, not later than 15 
days from the 1st of each month for ore 
and concentrates sold during the pre-
ceding month. 

§ 215.4 Leases to be sold at public auc-
tion. 

Except as otherwise provided in the 
regulations in this part, no lead and 
zinc mining lease under this part of re-
stricted or trust allotted and inherited 
Indian lands within and under the 
Quapaw Indian Agency shall be made 
except to the highest responsible bid-
der at public auction. 

§ 215.5 Royalty rates. 
(a) In leases offered for sale at public 

auction under the regulations in this 
part the royalty to be paid by the les-
see shall be stipulated at a fixed per-

cent of the gross proceeds of all lead 
and zinc ores and concentrates ex-
tracted from the leased premises, the 
royalty to be computed and based upon 
each sale of ore or concentrates sepa-
rately, the rate of royalty to be deter-
mined and fixed by the Secretary of the 
Interior in the case of each lease prior 
to the offering of such lease for sale. 
Subject to the right of the Secretary of 
the Interior to reject any and all bids, 
leases offered for sale at public auction 
shall be awarded in each case to the re-
sponsible bidder submitting the highest 
bonus offer. 

(b) In leases not offered for sale at 
public auction but otherwise made and 
entered into under the provisions of 
the regulations in this part the royalty 
stipulated and fixed therein shall be 
such as may be determined by the Sec-
retary of the Interior or as may be 
agreed upon in each case, subject to 
the approval of the Secretary of the In-
terior. 

(c) It shall be further provided, how-
ever, that said sale-price basis for the 
determination of the rates and amount 
of royalty shall not be less than the 
highest and best obtainable market 
price of the lead and zinc ores and con-
centrates at the usual and customary 
place of disposing of such ores and con-
centrates at the time of sale: Provided, 
however, That the right is reserved to 
the Secretary of the Interior to deter-
mine and declare such market price if 
it is deemed necessary for him to do so 
for the protection of the interests of 
the Indian lessor: And provided further, 
That the right is reserved to the Sec-
retary of the Interior on behalf of the 
Indian lessors to reserve at any time it 
shall be deemed to be to the best inter-
ests of the Indian lessors and upon due 
notice to the lessee, the royalty share 
of the gross production of the ore and 
concentrates and upon such notice that 
the royalty share of such production 
shall be stored and not sold, the lessee 
shall be required to store, free of 
charge to the Indian lessors in the ore 
bins of said lessee, said royalty shares 
of the gross production of ore and con-
centrates, provided that the lessee may 
not be required to store ore or con-
centrates for the lessor in amounts 
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greater than one-third of his bin capac-
ity or for a period longer than 6 
months. 

§ 215.6 Applications for leases; consent 
of Indian owners. 

(a) Applications or requests by the 
Indian owners of restricted or trust 
land, or by others, that such land be 
leased or offered for lease for lead and 
zinc mining purposes should be ad-
dressed to the Secretary of the Interior 
and submitted through the super-
intendent of the Quapaw Indian Agen-
cy. Upon receipt of such applications or 
requests, the superintendent shall give 
consideration thereto and forward the 
same to the Commissioner of Indian 
Affairs with his report and rec-
ommendation. 

(b) In no instance will a new lease be 
executed and delivered (or advertised 
for sale to the highest bidder) unless 
the Indian owner thereof, if an adult 
who has not been specifically found by 
the Secretary of the Interior to be per-
sonally incompetent to transact ordi-
nary business affairs, has agreed to the 
terms of said lease or the terms under 
which said lease is advertised for lease, 
except in cases where the land is owned 
by several co-tenants, and, in such 
cases, no such lease shall be given or 
advertised for sale unless the co-owners 
or a majority in interest, if adults, and 
not specifically declared incompetent, 
have first consented thereto: Provided, 
That in the event the majority in in-
terest is owned by minors, or adults 
specifically found to be incompetent, 
then and in that event, the Secretary 
of the Interior reserves the right to 
lease the entire tract if, in his opinion, 
such leasing will inure to the best in-
terest of the restricted Indian owners. 

§ 215.7 Advertisement of sale of leases. 
Upon authority being granted by the 

Secretary of the Interior to the super-
intendent to offer for sale at public 
auction a lead and zinc mining lease of 
any tract or tracts of restricted or 
trust allotted and inherited Indian 
lands, the superintendent shall cause a 
notice to be published once a week for 
at least 4 weeks in some designated 
newspaper of general circulation in the 
county in which the land is located, 
setting forth that upon a certain day, 

which shall be not less than 30 days 
from the first publication of such no-
tice and at a place to be named in the 
notice, the superintendent or other 
duly authorized representatives of the 
Secretary of the Interior will offer for 
sale at public auction a lead and zinc 
mining lease of such lands to the high-
est and best bidder, subject to the rules 
and regulations prescribed by the Sec-
retary of the Interior, notice to be in 
such form as may be prescribed by the 
Secretary of the Interior. 

§ 215.8 Submission of bids. 
At the time of public auction bidders 

may submit their bids in person or by 
authorized agents, but in the latter 
case the bids must be accompanied by 
power of attorney duly executed by the 
real party or person in interest. Sealed 
bids may be submitted by mail or oth-
erwise to the superintendent at his of-
fice at Miami, Okla., or delivered to 
him at the place set for the sale at any 
time prior to the hour fixed for offering 
the lease for sale. At the time and 
place of the public auction and before 
receiving the public bids the officer in 
charge shall announce the amounts and 
terms of all sealed bids received by him 
and the names of the bidders. The per-
sons present, including those, if any, 
who may have theretofore submitted 
sealed bids, shall then be allowed to 
offer public bids. Bids must contain the 
offer of the stipulated and fixed royalty 
(see § 215.5 as to royalty) and, in addi-
tion thereto, the offer of a bonus pay-
able as follows: 25 percent at time of 
sale and the balance before or at time 
of execution of the lease contract. Bid-
ders shall be required to submit with 
their bids a draft or certified check 
payable to the order of the super-
intendent covering the advance rental 
for the first year on the proposed lease-
hold and 25 percent of the amount of 
the bonus offered. The superintendent 
shall, in each case, determine the high-
est and best bid, said determination, 
however, to be subject to the approval 
of the Secretary of the Interior. Upon 
approval by the Secretary of the Inte-
rior of the award, the successful bidder 
shall, within 30 days from notice there-
of, enter into and execute the lease 
contract in accordance with said bid 
and the regulations in this part. The 
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lease so executed shall be subject to 
the approval of the Secretary of the In-
terior and may be accepted or rejected 
by him when submitted for his ap-
proval. The right is reserved to the 
Secretary of the Interior, in the event 
of the rejection of such lease, to au-
thorize and instruct the superintendent 
to accept the offer of some competitive 
bidder or to readvertise the land for 
lease. The report of the superintendent 
to the Commissioner of Indian Affairs 
relative to the auction sale shall con-
tain full information as to all bids re-
ceived for the lease rights on the land. 
If any person or party fails or refuses 
to execute a lease after being declared 
the highest bidder or after being 
awarded such lease, the amount ten-
dered with his bid shall be forfeited to 
the superintendent for the benefit of 
the owner of the land. 

§ 215.9 Execution of leases. 
Whenever a lease award to a proposed 

lessee has been approved by the Sec-
retary of the Interior, as provided in 
§§ 215.7 and 215.8, the lease contract 
shall be executed by the Indian owner 
of the land, if he be an adult and not 
incompetent as defined in § 215.0(c). Be-
fore any lease is entered into by the In-
dian owners or is approved by the Sec-
retary of the Interior, all the adult and 
competent owners or co-owners of the 
tract of land which it is proposed to 
lease, shall be furnished by the Bureau 
such geological reports as may be 
available or that can be secured from 
the representative of the Geological 
Survey showing the estimated mineral 
reserves on said property, the esti-
mated reasonable value of such prop-
erty for mining purposes, and such 
other data as might reasonably be nec-
essary to fully advise the owners of 
said property of the then present sta-
tus and mining value of their lands. If 
the Quapaw or other Indian owner of 
the land is a minor, or is otherwise an 
incompetent as defined in the regula-
tions in this part, the lease contract 
shall be executed by the super-
intendent for and on behalf of such 
minor or such incompetent. The leases 
executed, either by the Indian owner of 
the land or by the superintendent in 
his behalf, shall be subject to the ap-
proval of the Secretary of the Interior 

and shall be effective only upon such 
approval. 

[22 FR 10608, Dec. 24, 1957. Redesignated at 47 
FR 13327, Mar. 30, 1982; 48 FR 13414, Mar. 31, 
1983] 

§ 215.10 Renewal of leases on devel-
oped lands. 

(a) In cases where the lands have 
heretofore been leased, and lead and 
zinc ores have been discovered hereon, 
and it shall appear to the Secretary of 
the Interior to be advisable and to the 
best interests of the Indian owners of 
the lands that the terms of the existing 
lease or leases be extended or that a 
new lease or leases for an additional 
period of time, or that a new lease or 
leases to take effect upon the expira-
tion of present valid leases, should, 
upon application therefor, be granted 
to either the present lessees or to par-
ties holding under assignments, sub-
leases, or mining contracts, from such 
present lessees, or to parties who have 
expended capital in lead and zinc min-
ing operation and development of the 
land under such leases, assignments, 
subleases, or mining contracts, a new 
lease or leases or contract of extension 
or existing lease or leases as may be 
authorized by the Secretary of the In-
terior may be entered into with the 
proper party or parties as may be de-
termined by said Secretary of the Inte-
rior, and such new lease or leases or 
contract of extension of existing lease 
or leases shall be executed subject to 
the regulations in this part by and be-
tween the Indian owner of the land, if 
an adult and not incompetent as de-
fined in § 215.0 (c), and said proper party 
or parties. If the Quapaw or other In-
dian owner of the land is a minor or an 
otherwise incompetent as defined in 
§ 215.0 (c), the superintendent shall exe-
cute the new lease or leases or contract 
of extension of existing lease or leases 
for and on behalf of said Indian minor 
or incompetent. Said new leases or con-
tracts of extension of old leases, wheth-
er executed by the Indian owner of the 
land or by the superintendent for and 
in his behalf, shall be subject to the ap-
proval of the Secretary of the Interior 
and shall become effective only upon 
such approval. No offering for sale at 
public auction or advertisement of sale 
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will be necessary in reference to con-
tracts of extension of leases, or to 
leases entered into under this section, 
as above provided, but such lease or 
contract shall be upon such terms as to 
bonus and royalty as may be deter-
mined and fixed in each case by the 
Secretary of the Interior under the pro-
visions of § 215.5. The approval by the 
Secretary of the Interior of new leases 
or of the contracts of extension of old 
leases shall be conclusive as to the va-
lidity of said leases, or contracts of ex-
tension of leases, the manner and 
method of negotiating the same, and 
the execution thereof. If, however, in 
any case where lands have heretofore 
been leased and lead and zinc ores have 
been discovered thereon, it shall appear 
to the Secretary of the Interior that 
the extension of the existing lease or 
leases or the granting of new leases to 
the present lessees, or to the persons or 
parties holding under said lessees by 
assignment, sublease, or mining con-
tract, would not be to the best inter-
ests of the Indian owners of the land, 
the Secretary of the Interior may, at 
the expiration, cancellation, or for-
feiture of the existing lease, cause the 
mining lease rights on said land to be 
offered for sale at public auction to the 
highest bidder. If the lead and zinc 
mining lease on said land be offered for 
sale at public auction, the same proce-
dure shall be followed as provided in 
§§ 215.7 through 215.9. 

(b) Applications under the provision 
of this section for a lease or extension 
of lease or for the approval of such 
lease or extension of lease will not be 
received or considered prior to the pe-
riod of 1 year next preceding the date 
of the expiration of such valid existing 
lease or leases as may be on the land 
covered by such application. 

(c) Applications under the provisions 
of this section for a lease or extension 
of lease or for the approval of such 
lease or extension of lease shall be filed 
with the superintendent of the Quapaw 
Agency at any time within the period 
of 1 year next preceding the date of the 
expiration of such valid existing lease 
or leases as may be on the land covered 
by such application, and if the records 
of or papers in the office of said super-
intendent or the records of the county 
court of Ottawa County, Okla., indi-

cate that there are any prior existing 
leases, subleases, assignments of leases 
or mining contracts covering any of 
the land applied for, the super-
intendent shall notify all persons hav-
ing or claiming any rights or interest 
in or under said prior existing leases, 
subleases, assignments of leases, or 
mining contract concerning said appli-
cation for lease or extension of lease, 
and that they will be allowed 10 days in 
which to file with the superintendent 
any objection they may have to the al-
lowance of the application or to the ap-
proval of the new lease or extension of 
existing lease. If objection or protest is 
made by any owner of the land or by 
any person claiming rights or interests 
in or under existing lease, sublease, as-
signment of lease, or mining contract, 
a reasonable time, not exceeding 20 
days, shall be allowed them in which to 
file their statement or brief in support 
of their protest or objection, and a rea-
sonable further time not exceeding 10 
days shall be allowed the applicant for 
new lease or for extension of existing 
lease to reply in support of the applica-
tion. In case of contest, hearings may 
be had if deemed necessary by the Sec-
retary of the Interior or his representa-
tive. The application and papers in 
each case shall be forwarded by the su-
perintendent of the Quapaw Indian 
Agency to the Commissioner of Indian 
Affairs with his report and rec-
ommendation in regard thereto. 

§ 215.11 New leases where prior leases 
have been forfeited or abandoned. 

In cases where the lands have here-
tofore been leased and lead and zinc 
ores have been discovered but the 
mines and mining operations have been 
abandoned and the leases have been 
canceled or forfeited or have expired, 
special arrangements in the matter of 
the leasing and mining of said lands 
may be made provided the consent 
thereto of the Secretary of the Interior 
be first obtained. Applications con-
taining special offers as to the terms 
and conditions may be considered by 
the Secretary of the Interior and the 
leasing of said lands may be made upon 
such special terms and conditions as 
the Secretary of the Interior may in 
each case deem to be for the best inter-
ests of the Indian owners of the land. 
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1 For further information concerning 
forms, see § 215.19. 

If, however, in any case, it shall appear 
to the Secretary of the Interior that 
the granting of such lease would not be 
to the best interest of the Indian own-
ers of the land, the Secretary of the In-
terior may cause the mining lease 
rights on said land to be offered for 
sale at public auction to the highest 
bidder. If the lead and zinc mining 
lease on said land be offered for sale at 
public auction, the same procedure 
shall be followed as provided in §§ 215.7 
through 215.9. 

§ 215.12 Advertising costs. 
All advertising costs, publication 

fees, expenses incurred for abstracts of 
lease title, and other expenses incurred 
in connection with the advertising and 
sale of leases and in connection with 
the execution of lease contracts shall 
be borne by the lessee. In the event a 
lease of the land is offered to the high-
est bidder and he fails or refuses to exe-
cute such lease when duly notified and 
as required by or under the regulations 
in this part, and no other bid is accept-
ed, such costs, fees, and expenses shall 
be paid from such money as he may 
have paid with his bid. If no bid is ten-
dered after a tract is advertised, or if 
all bids are refused, said items of ex-
penses shall be charged to the Indian 
owner of the land and be paid by him or 
be paid by the superintendent from any 
funds held by such superintendent to 
the credit of such Indian owner of the 
land. 

§ 215.13 Bond. 
Every mineral lease made and en-

tered into under the regulations in this 
part, by an Indian or by the super-
intendent as his representative or in 
his behalf, must be accompanied by a 
surety bond, executed by the lessee and 
by a responsible surety company or 
two or more satisfactory sureties, 
guaranteeing the payment of all de-
ferred installments of bonus and the 
payment of all specified royalties and 
rentals and the performance of all cov-
enants and agreements undertaken by 
the lessee. Such bonds, unless author-
ized by the Secretary of the Interior or 
his authorized representative, with the 
consent of the Indian landowner, shall 
be not less than the following amounts: 

For less than 80 acres—$2,500 

For 80 acres and less than 120 acres—3,500 
For 120 acres or more—5,000 

Provided, however, That the lessee 
may, in lieu of such surety bond and 
upon execution of a proper penal bond 
to the United States in the sum pre-
scribed and a proper power of attorney 
to the Secretary of the Interior, submit 
therewith United States bonds or notes 
in the aggregate sum prescribed as se-
curity for the carrying out of the 
terms, conditions, and provisions of the 
lease: Provided further, That a lessee 
may file in lieu of such individual lease 
bonds, one bond in a sum to be fixed by 
the Secretary of the Interior covering 
all leases to which he is or may become 
a party. The right is specifically re-
served to the Secretary of the Interior 
to require an increase of the amount of 
any bond above the sum named in any 
particular case where he deems it nec-
essary to require such increased bond. 

[26 FR 164, Jan. 10, 1961. Redesignated at 47 
FR 13327, Mar. 30, 1982] 

§ 215.14 Payments to be made to super-
intendent. 

No bonus, rents, royalties, nor other 
payments accruing under any mineral 
lease executed in accordance with or 
subject to the regulations in this part 
and approved by the Secretary of the 
Interior shall be paid direct to the In-
dian lessor; but all such bonus, rents, 
royalties, and other payments accruing 
under any such lease shall be paid to 
the superintendent for the benefit of 
the Indian lessors, to be deposited by 
that officer to the credit of the super-
intendent in some bank designated for 
the deposit of individual Indian mon-
eys. 

§ 215.15 Leases to be accompanied by 
Form D. 

Lead and zinc leases should be ac-
companied, when filed, with applica-
tion for approval (Form D) 1 made 
under oath, and said application shall 
set forth the information therein re-
quired. 
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2 Forms may be obtained from the Commis-
sioner of Indian Affairs, Washington, D.C. 

§ 215.16 Requirements of corporate les-
sees. 

(a) When the lessee is a corporation, 
its first application must be accom-
panied by a sworn statement of its 
proper officers showing: 

(1) The total number of shares of the 
capital stock actually issued and, spe-
cifically, the amount of cash paid into 
the treasury on each share sold; or, if 
paid in property, state kind, quantity, 
and value of the same paid per share. 

(2) Of the stock sold how much per 
share remains unpaid and subject to as-
sessment. 

(3) How much cash the company has 
in its treasury and elsewhere and from 
what source it was received. 

(4) What property, exclusive of cash, 
is owned by the company and its value. 

(5) What the total indebtedness of the 
company is, and, specifically, the na-
ture of its obligations. 

(b) Subsequent applications of the 
corporation should show briefly the ag-
gregate amounts of assets and liabil-
ities. 

§ 215.17 Additional information re-
quired. 

Corporations, with their first appli-
cation, must file one certified copy of 
articles of incorporation and, if a for-
eign corporation, evidence showing 
compliance with local corporation 
laws; also a list showing officers and 
stockholders, with post-office address-
es and number of shares held by each. 
Statements of any changes of officers 
or any changes or additions of stock-
holders must be furnished to the Indian 
superintendent on January 1 of each 
year and at any time when requested. 
The right is reserved to the Secretary 
of the Interior to require of individual 
stockholders affidavits setting forth in 
what companies or with what persons 
or firms they are interested in lead and 
zinc mining leases, or land under the 
jurisdiction of the Quapaw Indian 
Agency, and whether they hold such 
stock for themselves or in trust. Evi-
dence must also be given in a single af-
fidavit (Form I) by the Secretary of the 
company or by the president of said 
company, showing authority of the of-
ficers of the company to execute the 
lease, bond, and other papers. 

§ 215.18 Term of leases. 
The term of lead and zinc mining 

leases executed pursuant to acts of 
Congress and under the regulations in 
this part shall be for such period of 
time as may be determined in each 
case by the Secretary of the Interior, 
but in no case shall a lease be made to 
extend beyond the restriction or trust 
period on the lands covered by such 
lease. 

§ 215.19 Forms. 2 
Application, leases, and other papers 

must be upon forms prescribed by the 
Secretary of the Interior. Except as 
may be otherwise provided and re-
quired by the Secretary of the Interior, 
the leases and other papers required 
under the regulations in this part shall 
be in conformity with the forms des-
ignated, respectively, as follows: 

Form A. Lease of Quapaw Indian land. 
Form B. For lease of Indian land other than 

Quapaw. 
Form C. Application by Indian. 
Form D. Application for approval of lease. 
Form E. Affidavit of lessor (or of super-

intendent acting for him) and affidavit of 
lessee. 

Form F. Surety bond. 
Form G. Affidavit of surety on personal 

bond. 
Form H. Certificate as to sufficiency of sur-

ety on personal bond. 
Form I. Affidavit as to authority of officers 

of corporation to execute lease and other 
papers. 

Form J. Penal bond (in lieu of surety bond), 
and accompanying power of attorney. 

Form K. Assignment of lead and zinc lease. 

§ 215.20 Assignment. 
Leases granted or approved under the 

regulations in this part may be as-
signed and the leased premises may be 
subleased or sublet, but only with the 
consent and authority of the Secretary 
of the Interior and subject to his ap-
proval as to the terms and conditions 
of such assignments, sublease, and sub-
letting contracts and not otherwise, 
and provided also that the proposed as-
signees, sublessee, or sublettee shall be 
qualified to hold such lease under the 
regulations in this part and shall fur-
nish such bond as may be required by 
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the Secretary of the Interior, such 
bond to be with responsible surety to 
the satisfaction of the Secretary of the 
Interior and conditioned for the faith-
ful performance of the covenants and 
conditions of the lease. Upon the filing 
with the Indian agent of such assign-
ment, financial statement, and bond, 
the said agent shall at once give notice 
in writing to all restricted Indian own-
ers of said land, advising them of said 
proposed assignment, and that if they 
have any bona fide objections to same, 
such objections must be filed in writing 
within 10 days from the date of said no-
tice. 

§ 215.21 Payment of gross production 
tax on lead and zinc. 

The superintendent of the Quapaw 
Indian Agency is hereby authorized and 
directed to pay at the appropriate 
times, from the respective individual 
Indian funds held under his super-
vision, such gross production tax due 
the State on production of lead and 
zinc from restricted lands under his ju-
risdiction as may be properly assessed 
under provisions of law against the 
royalty interests of the respective In-
dian owners in the mineral produced 
from their lands. 

§ 215.22 Operations. 
(a) All shafts shall be securely 

cribbed to a point at least 8 inches 
above the immediate surrounding sur-
face and cribbing shall be maintained 
in good condition during the life of the 
mining lease: Provided, however, That 
at any time shafts may be permanently 
sealed by a reinforced concrete slab 
after first obtaining the written ap-
proval of the duly authorized rep-
resentative of the Department of the 
Interior. The slab shall be so placed as 
to prevent caving of the ground around 
the shaft collar. 

(b) All shafts, prior to the expiration, 
surrender, or upon cancellation of the 
mining lease or abandonment of the 
property, shall be permanently sealed 
so as to prevent the caving of the 
ground around the shaft collar: Pro-
vided, however, That this requirement 
may be waived after first obtaining the 
written consent of the duly authorized 
representative of the Department of 
the Interior. 

(c) All shaft entrances not perma-
nently sealed shall be so fenced, boxed, 
or covered as to prevent persons or ani-
mals from falling into the mine when 
the shaft is not in actual use, and such 
fencing, boxing, or covering shall be 
maintained in good condition during 
the life of the mining lease. 

(d) All shafts where hoisting is done 
shall be boxed or fenced on three sides 
and the fourth side equipped with a 
gate which shall be kept closed when 
access to the shaft is not necessary. 

(e) All churn drill holes shall be se-
curely plugged to the surface unless 
used for ventilation or other mining 
purposes, in which case they shall be 
cased or otherwise prevented from cav-
ing or becoming a hazard to persons or 
animals. If cased, the casing shall ex-
tend 4 feet above the collar of the hole. 

§ 215.23 Cooperation between super-
intendent and district mining su-
pervisor. 

(a) The district mining supervisor of 
the Miami field office, Geological Sur-
vey, directly or through his assistants, 
shall receive from lessees for the super-
intendent, all notices, reports, drill 
logs, maps, and records, and all other 
information relating to mining oper-
ations required by said regulations to 
be submitted by lessees, and shall 
maintain a file thereof for the super-
intendent. 

(b) The files of the Geological Survey 
supervisor relating to lead and zinc 
leases of Quapaw Indian lands shall be 
at all times available for inspection 
and use by authorized employees of the 
Bureau of Indian Affairs, and the em-
ployees of the Geological Survey as-
signed to work relating to Indian lands 
shall furnish to authorized employees 
of the Bureau of Indian Affairs such in-
formation and technical advice as may 
be necessary or appropriate to the 
most efficient cooperation in the con-
duct of the work assigned to the two 
bureaus. Likewise, similar facilities 
and service shall be provided for the 
benefit of the authorized employees of 
the Geological Survey by the Bureau of 
Indian Affairs. 

(c) No orders of any kind will be 
issued by Geological Survey represent-
atives to any Indian, but such rep-
resentatives shall have full authority 
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to issue and amend orders to operators 
relative to production and operations: 
i.e., the supervision of all operations, 
including safety and efficiency, health 
and sanitation, and prevention of ma-
terial or economic waste, such orders 
to be prepared with the advice of the 
local representative of the Bureau of 
Indian Affairs. 

CROSS REFERENCE: For regulations of the 
Geological Survey, see 30 CFR chapter II. 

§ 215.23a Suspension of operations and 
production on leases for minerals 
other than oil and gas. 

The provisions of § 212.15a of this sub-
chapter are applicable to leases under 
this part. 

[24 FR 9511, Nov. 26, 1959. Redesignated at 47 
FR 13327, Mar. 30, 1982] 

§ 215.24 Books and accounts. 

(a) The lessee shall maintain books 
in which shall be kept a correct ac-
count of all ore and rock mined on the 
tract, of all ore put through the mill, 
of all lead and zinc concentrates pro-
duced, and of all ore and concentrates 
sold and to whom sold, the weight, 
assay value, moisture content, base 
price, dates, penalties, and price re-
ceived, and the percentage of lead and 
zinc recovered. A correct statement of 
the same for each month shall be fur-
nished the office of the district mining 
supervisor pursuant to § 215.23 not later 
than 15 days after the first of each 
month for the preceding month, to-
gether with a certificate from the 
smelter showing the unit price paid for 
the mineral purchased and the amount 
of ore and concentrates purchased dur-
ing the month from said land. 

(b) An audit of the lessee’s accounts 
and books shall be made semiannually, 
or at such other times as may be di-
rected by the Secretary of the Interior, 
by certified public accountants, ap-
proved by the Secretary, and at the ex-
pense of the lessee. The lessee shall fur-
nish free of cost a copy of such semi-
annual or other audit, through the of-
fice of the district mining supervisor 
pursuant to § 215.23, within 30 days 
after the completion of each auditing. 

§ 215.25 Other minerals and deep-lying 
lead and zinc minerals. 

Except as provided in § 215.6(b), leases 
on Quapaw Indian lands, for mining 
minerals other than lead and zinc and 
for lead and zinc and associated min-
erals below the horizon of the rock 
stratum known as the Reed Springs 
Formation, shall be made pursuant to 
the provisions of part 212 of this sub-
chapter. 

[26 FR 1910, Mar. 4, 1961. Redesignated at 47 
FR 13327, Mar. 30, 1982] 

PART 216—SURFACE EXPLO-
RATION, MINING, AND REC-
LAMATION OF LANDS 

Subpart A—General Provisions 

Sec. 
216.1 Purpose. 
216.2 Scope. 
216.3 Definitions. 
216.4 Technical examination of prospective 

surface exploration and mining oper-
ations. 

216.5 Basis for denial of a permit or lease. 
216.6 Approval of exploration plan. 
216.7 Approval of mining plan. 
216.8 Performance bond. 
216.9 Reports. 
216.10 Inspection: Notice of noncompliance: 

Revocation. 
216.11 Appeals. 
216.12 Consultation. 

AUTHORITY: 34 Stat. 539, 35 Stat. 312; 25 
U.S.C. 355 NT; 35 Stat 781; 25 U.S.C. 396; sec. 
1, 49 Stat. 1250; 25 U.S.C. 473a; 49 Stat. 1967, 
25 U.S.C. 501, 502; 52 Stat. 347, 25 U.S.C. 396a– 
f; 5 U.S.C. 301. 

Subpart A—General Provisions 

SOURCE: 34 FR 813, Jan. 18, 1969, unless oth-
erwise noted. Redesignated at 42 FR 63394, 
Dec. 16, 1977; and further redesignated at 47 
FR 13327, Mar. 30, 1982. 

§ 216.1 Purpose. 

It is the policy of this Department to 
encourage the development of the min-
eral resources underlying Indian lands 
where mining is authorized. However, 
interest of the Indian owners and the 
public at large requires that, with re-
spect to the exploration for, and the 
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surface mining of, such minerals, ade-
quate measures be taken to avoid, min-
imize, or correct damage to the envi-
ronment—land, water, and air—and to 
avoid, minimize, or correct hazards to 
the public health and safety. The regu-
lations in this part prescribe proce-
dures to that end. 

§ 216.2 Scope. 
(a) Except as provided in paragraph 

(b) of this section, the regulations in 
this part provide for the protection and 
conservation of nonmineral resources 
during operations for the discovery, de-
velopment, surface mining, and onsite 
processing of minerals under permits 
or leases issued pursuant to statutes 
pertaining to Indian lands including 
but not limited to the following stat-
utes or amendments thereto: 

The Act of June 28, 1906 (34 Stat. 539); 
The Act of May 27, 1908 (35 Stat. 312); 
The Act of March 3, 1909 (35 Stat. 781, 

25 U.S.C. 396); 
The Act of May 1, 1936 (49 Stat. 1250); 
The Act of June 26, 1936 (49 Stat. 

1967); 
The Act of May 11, 1939 (52 Stat. 347, 

25 U.S.C. 396a–f, and 5 U.S.C. 301). 
(b) The regulations in this part do 

not cover the exploration for oil and 
gas or the issuance of leases, or oper-
ations thereunder, nor minerals under-
lying lands, the surface of which is not 
owned by the owner of the minerals. 

(c) The regulations in this part shall 
apply only to permits or leases issued 
subsequent to the date on which these 
regulations become effective and which 
are subject to the approval of the Sec-
retary of the Interior or his designated 
representative. 

§ 216.3 Definitions. 
As used in the regulations in the 

part: 
(a) Superintendent means the super-

intendent or other officer of the Bu-
reau of Indian Affairs having jurisdic-
tion under delegated authority, over 
the lands involved. 

(b) Mining supervisor means the Re-
gional Mining Supervisor, or his au-
thorized representative, of the Geologi-
cal Survey authorized as provided in 30 
CFR 211.3 and 231.2 to supervise oper-
ations on the land covered by a permit 
or lease. 

(c) Overburden means all the earth 
and other materials which lie above a 
natural deposit of minerals and such 
earth and other materials after re-
moval from their natural state in the 
process of mining. 

(d) Area of land to be affected or area 
of land affected means the area of land 
from which overburden is to be or has 
been removed and upon which the over-
burden or waste is to be or has been de-
posited, and includes all lands affected 
by the construction of new roads or the 
improvement or use of existing roads 
to gain access to an operation and for 
haulage. 

(e) Operation means all of the prem-
ises, facilities, roads, and equipment 
used in the process of determining the 
location, composition or quality of a 
mineral deposit, or in developing, ex-
tracting, or onsite processing of a min-
eral deposit in a designated area. 

(f) Method of operation means the 
method or manner by which a cut or 
open pit is made, the overburden is 
placed or handled, water is controlled 
or affected and other acts performed by 
the operator in the process of exploring 
or uncovering and removing or onsite 
processing of a mineral deposit. 

(g) Holder or operator means the per-
mittee or lessee designated in a permit 
or lease. 

(h) Reclamation means measures un-
dertaken to bring about the necessary 
reconditioning or restoration of land or 
water that has been affected by explo-
ration or mineral development, mining 
or onsite processing operations, and 
waste disposal, in ways which will pre-
vent or control onsite and offsite dam-
age to the environment. 

§ 216.4 Technical examination of pro-
spective surface exploration and 
mining operations. 

(a)(1) In connection with an applica-
tion for a permit or lease, the super-
intendent shall make, or cause to be 
made, a technical examination of the 
prospective effects of the proposed ex-
ploration or surface mining operations 
upon the environment. The technical 
examination shall take into consider-
ation the need for the preservation and 
protection of other resources, including 
cultural, recreational, scenic, historic, 
and ecological values; and control of 
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erosion, flooding, and pollution of 
water; the isolation of toxic materials; 
the prevention of air pollution; the rec-
lamation by revegetation, replacement 
of soil or by other means, of lands af-
fected by the exploration or mining op-
erations; the prevention of slides; the 
protection of fish and wildlife and their 
habitat; and the prevention of hazards 
to public health and safety. 

(2) A technical examination of an 
area should be made with the recogni-
tion that actual potential mining sites 
and mining operations vary widely 
with respect to topography, climate, 
surrounding land uses, proximity to 
densely used areas, and other environ-
mental influences and that mining and 
reclamation requirements should pro-
vide sufficient flexibility to permit ad-
justment to local conditions. 

(b) Based upon the technical exam-
ination, the superintendent shall for-
mulate the general requirements which 
the applicant must meet for the protec-
tion of nonmineral resources during 
the conduct of exploration or mining 
operations and for the reclamation of 
lands or waters affected by exploration 
or mining operations. The general re-
quirements shall be made known in 
writing to the applicant before the 
issuance of a permit or lease and upon 
acceptance thereof by the applicant, 
shall be incorporated in the permit or 
lease. 

(c) In each instance in which an ap-
plication is made the mining super-
visor shall participate in the technical 
examination and in the formulation of 
the general requirements. 

(d) The superintendent may prohibit 
or otherwise restrict operations on any 
part of an area whenever it is deter-
mined that such part of the area de-
scribed in an application for a permit 
or lease is such that previous experi-
ence under similar conditions has 
shown that operations cannot feasibly 
be conducted by any known methods or 
measures to avoid— 

(1) Rock or landslides which would be 
a hazard to human lives or endanger or 
destroy private or public property; or 

(2) Substantial deposition of sedi-
ment and silt into streams, lakes, res-
ervoirs; or 

(3) A lowering of water quality below 
standards established by the appro-

priate State water pollution control 
agency, or by the Secretary of the Inte-
rior, or his authorized representative; 
or 

(4) A lowering of the quality of wa-
ters whose quality exceeds that re-
quired by the established standards— 
unless and until it has been affirma-
tively demonstrated to the Secretary 
of the Interior, or his authorized rep-
resentative, that such lowering of qual-
ity is necessary to economic and social 
development and will not preclude any 
assigned uses made of such waters; or 

(5) The destruction of key wildlife 
habitat or important scenic, historical, 
or other natural or cultural features. 

(e) If, on the basis of a technical ex-
amination, the superintendent deter-
mines that there is a likelihood that 
there will be a lowering of water qual-
ity as described in paragraphs (d) (3) 
and (4) of this section caused by the op-
eration, no lease or permit shall be 
issued until after consultation with the 
Federal Water Pollution Control Ad-
ministration and a finding by the Ad-
ministration that the proposed oper-
ation would not be in violation of the 
Federal Water Pollution Control Act, 
as amended (33 U.S.C. 466 et seq.), or of 
Executive Order No. 11288 (31 FR 9261). 
Where a permit or lease is involved the 
Superintendent’s determination shall 
be made in consultation with the min-
ing supervisor. 

§ 216.5 Basis for denial of a permit or 
lease. 

An application for a permit or lease 
to conduct exploratory or mining oper-
ations may be denied any applicant 
who has forfeited a required bond be-
cause of failure to comply with a min-
ing plan. However, a permit or lease 
may not be denied an applicant because 
of the forfeiture of a bond if the lands 
disturbed under his previous permit or 
lease have subsequently been reclaimed 
without cost to the lessor or the United 
States. 

§ 216.6 Approval of exploration plan. 
(a) Before commencing any surface 

disturbing operations to explore, test 
or prospect for minerals, the operator 
shall file with the mining supervisor a 
plan for the proposed exploration oper-
ations. The mining supervisor shall 

VerDate Sep<11>2014 11:46 May 10, 2016 Jkt 238087 PO 00000 Frm 00805 Fmt 8010 Sfmt 8010 Q:\25\25V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



796 

25 CFR Ch. I (4–1–16 Edition) § 216.7 

consult with the superintendent with 
respect to the surface protection and 
reclamation aspects before approving 
said plan. 

(b) Depending upon the size and na-
ture of the operation and the require-
ments established pursuant to § 216.4 
the mining supervisor may require that 
the exploration plan submitted by the 
operator include any or all of the fol-
lowing: 

(1) A description of the area within 
which exploration is to be conducted; 

(2) Two copies of a suitable map or 
aerial photograph showing topo-
graphic, cultural and drainage fea-
tures; 

(3) A statement of proposed explo-
ration methods; i.e., drilling, trench-
ing, etc., and the location of primary 
support roads and facilities; 

(4) A description of measures to be 
taken to prevent or control fire, soil 
erosion, pollution of surface and 
ground water, damage to fish and wild-
life or other natural resources, and 
hazards to public health and safety 
both during and upon abandonment of 
exploration activities. 

(c) The mining supervisor shall 
promptly review the exploration plan 
submitted to him by the operator and 
shall indicate to the operator any 
changes, additions, or amendments 
necessary to meet the requirements 
formulated pursuant to § 216.4, the pro-
visions of these regulations, and the 
terms of the permit. 

(d) The operator shall comply with 
the provisions of an approved explo-
ration plan. The mining supervisor 
may, with respect to such a plan, exer-
cise the authority provided by para-
graphs (f) and (g) of § 216.7 respecting a 
mining plan. 

§ 216.7 Approval of mining plan. 
(a) Before surface mining operations 

may commence under any permit or 
lease, the operator must file a mining 
plan with the mining supervisor and 
obtain his approval of the plan. The 
mining supervisor shall consult with 
the superintendent with respect to the 
surface protection and reclamation as-
pects before approving said plan. 

(b) Depending on the size and nature 
of the operation and the requirements 
established pursuant to § 216.4 the min-

ing supervisor may require that the 
mining plan submitted by the operator 
include any or all of the following: 

(1) A description of the location and 
area to be affected by the operations; 

(2) Two copies of a suitable map, or 
aerial photograph showing the topog-
raphy, the area covered by the permit 
or lease, the name and location of 
major topographic and cultural fea-
tures, and the drainage plan away from 
the area affected; 

(3) A statement of proposed methods 
of operating, including a description of 
proposed roads or vehicular trails; the 
size and location of structures and fa-
cilities to be built; 

(4) An estimate of the quantity of 
water to be used and pollutants that 
are expected to enter any receiving wa-
ters; 

(5) A design for the necessary im-
poundment, treatment or control of all 
runoff water and drainage from work-
ings so as to reduce soil erosion and 
sedimentation and to prevent the pol-
lution of receiving waters; 

(6) A description of measures to be 
taken to prevent or control fire, soil 
erosion, pollution of surface and 
ground water, damage to fish and wild-
life, and hazards to public health and 
safety; and 

(7) A statement of the proposed man-
ner and time of performance of work to 
reclaim areas disturbed by the holder’s 
operation. 

(c) In those instances in which the 
permit or lease requires the revegeta-
tion of an area of land to be affected, 
the mining plan shall show: 

(1) Proposed methods of preparation 
and fertilizing the soil prior to replant-
ing; 

(2) Types and mixtures of shrubs, 
trees, or tree seedlings, grasses or leg-
umes to be planted; and 

(3) Types and methods of planting, 
including the amount of grasses or leg-
umes per acre, or the number and spac-
ing of trees, or tree seedlings, or com-
binations of grasses and trees. 

(d) In those instances in which the 
permit or lease requires regrading and 
backfilling, the mining plan shall show 
the proposed methods and the timing 
of grading and backfilling of areas of 
land to be affected by the operation. 
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(e) The mining supervisor shall re-
view the mining plan submitted to him 
by the operator and shall promptly in-
dicate to the operator any changes, ad-
ditions, or amendments necessary to 
meet the requirements formulated pur-
suant to § 216.4, the provisions of these 
regulations and the terms of the per-
mit or lease. The operator shall comply 
with the provisions of an approved 
mining plan. 

(f) A mining plan may be changed by 
mutual consent of the mining super-
visor and the operator at any time to 
adjust to changed conditions or to cor-
rect any oversight. To obtain approval 
of a change or supplemental plan, the 
operator shall submit a written state-
ment of the proposed changes or sup-
plement and the justification for the 
changes proposed. The mining super-
visor shall promptly notify the oper-
ator that he consents to the proposed 
changes or supplement, or in the event 
he does not consent, he shall specify 
the modifications thereto under which 
the proposed changes or supplement 
would be acceptable. After mutual ac-
ceptance of a change of a plan, the op-
erator shall not depart therefrom with-
out further approval. 

(g) If circumstances warrant or if de-
velopment of a mining plan for the en-
tire operation is dependent upon un-
known factors which cannot or will not 
be determined except during the 
progress of the operations, a partial 
plan may be approved and supple-
mented from time to time. The oper-
ator shall not, however, perform any 
operation except under an approved 
plan. 

§ 216.8 Performance bond. 
(a) Upon approval of an exploration 

plan or mining plan, the operator shall 
be required to file a suitable perform-
ance bond of not less than $2,000 with 
satisfactory surety, payable to the Sec-
retary of the Interior, and the bond 
shall be conditioned upon the faithful 
compliance with applicable regula-
tions, the terms and conditions of the 
permit, lease, or contract, and the ex-
ploration or mining plan as approved, 
amended or supplemented. The bond 
shall be in an amount sufficient to sat-
isfy the reclamation requirements es-
tablished pursuant to an approved ex-

ploration or mining plan, or an ap-
proved partial or supplemental plan. In 
determining the amount of the bond 
consideration shall be given to the 
character and nature of the reclama-
tion requirements and the estimated 
costs of reclamation in the event that 
the operator forfeits his performance 
bond. In lieu of a surety bond an oper-
ator may elect to deposit cash or nego-
tiable bonds of the U.S. government. 
The cash deposit or the market value 
of such securities shall be equal at 
least to the required sum of the bond. 

(b) In a particular instance where the 
circumstances are such as to warrant 
an exception, the amount of the bond 
for a particular operation may be re-
duced to less than the required min-
imum of $2,000. 

(c) The superintendent shall set the 
amount of a bond and take the nec-
essary action for an increase or for a 
complete or partial release of a bond. 
He shall take action with respect to 
bonds for leases or permits only after 
consultation with the mining super-
visor. 

§ 216.9 Reports. 
(a) Within 30 days after the end of 

each calendar year, or if operations 
cease before the end of a calendar year, 
within 30 days after the cessation of 
operations, the operator shall submit 
an operations report to the mining su-
pervisor containing the following infor-
mation: 

(1) An identification of the permit or 
lease and the location of the operation. 

(2) A description of the operations 
performed during the period of time for 
which the report is filed. 

(3) An identification of the area of 
land affected by the operations and a 
description of the manner in which the 
land has been affected. 

(4) A statement as to the number of 
acres disturbed by the operations and 
the number of acres which were re-
claimed during the period of time. 

(5) A description of the method uti-
lized for reclamation and the results 
thereof. 

(6) A statement and description of 
reclamation work remaining to be 
done. 

(b) Upon completion of such grading 
and backfilling as may be required by 
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an approved exploration or mining 
plan, the operator shall make a report 
thereon to the mining supervisor and 
request inspection for approval. When-
ever it is determined by such inspec-
tion that backfilling and grading have 
been carried out in accordance with the 
established requirements and approved 
exploration or mining plan, the super-
intendent shall issue a release of an ap-
propriate amount of the performance 
bond for the area graded and 
backfilled. Appropriate amounts of the 
bond shall be retained to assure that 
satisfactory planting, if required, is 
carried out. 

(c)(1) Whenever planting is required 
by an approved exploration or mining 
plan, the operator shall file a report 
with the superintendent whenever such 
planting is completed. The report 
shall— 

(i) Identify the permit or lease; 
(ii) Show the type of planting or 

seeding, including mixtures and 
amounts; 

(iii) Show the date of planting or 
seeding; 

(iv) Identify or describe the areas of 
the lands which have been planted; 

(v) Contain such other information as 
may be relevant. 

(2) The superintendent, as soon as 
possible after the completion of the 
first full growing season, shall make an 
inspection and evaluation of the vege-
tative cover and planting to determine 
if a satisfactory growth has been estab-
lished. 

(3) If it is determined that a satisfac-
tory vegetative cover has been estab-
lished and is likely to continue to 
grow, any remaining portion of the sur-
ety bond may be released if all require-
ments have been met by the operator. 

(d)(1) Not less than 30 days prior to 
cessation or abandonment of oper-
ations, the operator shall report to the 
mining supervisor his intention to 
cease or abandon operations, together 
with a statement of the exact number 
of acres of land affected by his oper-
ations, the extent of reclamation ac-
complished and other relevant infor-
mation. 

(2) Upon receipt of such report an in-
spection shall be made to determine 
whether operations have been carried 

out in accordance with the approved 
exploration or mining plan. 

§ 216.10 Inspection: Notice of non-
compliance: Revocation. 

(a) The mining supervisor and super-
intendent shall have the right to enter 
upon the lands under a permit or lease, 
at any reasonable time, for the purpose 
of inspection or investigation to deter-
mine whether the terms and conditions 
of the permit or lease and the require-
ments of the exploration or mining 
plan have been complied with. 

(b) If the mining supervisor deter-
mines that an operator has failed to 
comply with the terms and conditions 
of a permit or lease, or with the re-
quirements of an exploration or mining 
plan, or with the provisions of applica-
ble regulations, the superintendent 
shall serve a notice of noncompliance 
upon the operator by delivery in person 
to him or his agent or by certified or 
registered mail addressed to the oper-
ator at his last known address. 

(c) A notice of noncompliance shall 
specify in what respects the operator 
has failed to comply with the terms 
and conditions of a permit or lease or 
the requirements of an exploration or 
mining plan, or the provisions of appli-
cable regulations, and shall specify the 
action which must be taken to correct 
the noncompliance and the time limits 
within which such action must be 
taken. 

(d) Failure of the operator to take ac-
tion in accordance with the notice of 
noncompliance shall be grounds for 
suspension by the mining supervisor of 
operations or for the initiation of ac-
tion for the cancellation of the permit 
or lease and for forfeiture of the surety 
bond required under § 216.8. 

§ 216.11 Appeals. 

An applicant, permittee, lessee, or 
lessor aggrieved by a decision or order 
of a mining supervisor or super-
intendent may appeal such decision or 
order. An appeal from a decision or 
order of a superintendent shall be made 
pursuant to 25 CFR part 2. An appeal 
from a decision or order of a mining su-
pervisor shall be made pursuant to 30 
CFR parts 211 and 231. 
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§ 216.12 Consultation. 
A superintendent shall consult with 

the Indian landowner with respect to 
actions he proposes to take under 
§§ 216.4, 216.6, 216.7, 216.9, and 216.10. 

PART 217—MANAGEMENT OF TRIB-
AL ASSETS OF UTE INDIAN TRIBE, 
UINTAH AND OURAY RESERVA-
TION, UTAH, BY THE TRIBE AND 
THE UTE DISTRIBUTION CORP. 

Sec. 
217.1 Definitions. 
217.2 Authority and purpose. 
217.3 Referral of questions by super-

intendent. 
217.4 Referral of questions by the joint man-

agers. 
217.5 Management decisions. 
217.6 Method of casting votes. 
217.7 Implementation of decision. 

AUTHORITY: Secs. 27 and 28 of the Act of 
August 27, 1954, 68 Stat. 868 (25 U.S.C. 677– 
677aa); 5 U.S.C. 301; secs. 463, 465 of the Re-
vised Statutes (25 U.S.C. 2 and 9) and 230 DM 
1 and 2. 

SOURCE: 43 FR 40458, Sept. 12, 1978, unless 
otherwise noted. Redesignated at 47 FR 13327, 
Mar. 30, 1982. 

§ 217.1 Definitions. 
As used in this part: 
Assets means all unadjudicated or un-

liquidated claims against the United 
States, all gas, oil, and mineral rights 
of every kind, and all other assets of 
the Ute Tribe of Uintah and Ouray Res-
ervation as constituted on August 27, 
1954, not distributed in accordance with 
the terms of the Ute Partition Act. 

Business Committee means the Uintah 
and Ouray Tribal Business Committee, 
created pursuant to the provisions of 
the constitution and bylaws of the Ute 
Indian Tribe of the Uintah and Ouray 
Reservation. 

Board of directors means the board of 
directors of the Ute Distribution Corp., 
a corporation organized and existing 
under the laws of the State of Utah. 

Joint manager or joint managers means 
the business committee and the board 
of directors, or either of them, as is ap-
propriate, within the context where 
one of those terms is used. 

Superintendent means the super-
intendent of the Uintah and Ouray 
Agency, Bureau of Indian Affairs. 

Secretary means the secretary of the 
Interior or a subordinate official acting 
pursuant to authority delegated by 
said Secretary. 

§ 217.2 Authority and purpose. 

In accordance with the Ute Partition 
Act approved August 27, 1954 (68 Stat. 
868; 25 U.S.C. 677–677aa), as amended by 
the Act of August 2, 1956 (70 Stat. 936), 
and the Act of September 25, 1962 (76 
Stat. 597), assets shall be managed 
jointly by the business committee and 
the board of directors. These regula-
tions set out the procedures for exer-
cising such joint management. 

§ 217.3 Referral of questions by super-
intendent. 

The superintendent shall refer all 
questions and problems related to the 
management of the assets as they come 
to his attention, together with his 
analysis of alternative solutions to 
each question or problem, to the busi-
ness committee and to the board of di-
rectors for resolution. Such referrals 
shall be in writing and shall be ad-
dressed to the joint managers at such 
addresses as they furnish to the super-
intendent and to each other from time 
to time. 

§ 217.4 Referral of questions by the 
joint managers. 

The business committee and the 
board of directors must refer to each 
other for resolution any questions or 
problems related to joint management 
of the assets which they from time to 
time determine need to be resolved to-
gether with the submitting party’s pro-
posal, if any, for solution. Such refer-
rals shall be in writing, addressed to 
the other joint manager at the address 
furnished in accordance with § 217.3 of 
this part. Copies of all such referrals 
shall also be furnished to the super-
intendent. Either of the parties may 
request an analysis of alternative solu-
tions of each question or problem re-
ferred pursuant to this section, and the 
superintendent will furnish such anal-
ysis within ten working days, or within 
such longer period as he may notify the 
parties is required to prepare such 
analysis. 
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§ 217.5 Management decisions. 

In arriving at management decisions 
concerning the assets, the business 
committee shall be entitled to cast 
72.83814 votes and the board of directors 
shall be entitled to cast 27.16186 votes. 
Any total number of votes cast exceed-
ing 50 shall be sufficient to determine 
an issue submitted to the joint man-
agers for resolution. A majority of 
votes cast will decide an issue. 

§ 217.6 Method of casting votes. 

Within 30 days after an issue and any 
analysis provided for in §§ 217.4 and 
217.5 have been submitted to the joint 
managers for resolution, they shall 
each notify the superintendent in writ-
ing of the number of votes cast for and 
against the proposed or alternative so-
lutions. If either of the joint managers 
fails or refuses to cast his votes and to 
notify the superintendent thereof with-
in the time specified, the super-
intendent may conclude that such joint 
managers’ votes have been cast against 
the proposed solution or solutions; or, 
if no solutions have been proposed, for 
the maintenance of the status quo. At 
the time they notify the super-
intendent of the votes cast on an issue, 
each joint manager shall furnish to the 
superintendent a certified copy of a 
resolution of the business committee 
or the board of directors, as the case 
may be, authorizing such vote. 

§ 217.7 Implementation of decision. 

The Secretary shall issue such docu-
ments as are necessary or expendient 
to implement the decisions of the joint 
managers, insofar as such issuance is 
authorized by law, and he shall execute 
and/or approve such documents for and 
on behalf of the joint managers, or ei-
ther of them, and on behalf of the 
United States, as necessary. If it be-
comes necessary for the Secretary to 
execute an instrument on behalf of one 
or both of the joint managers and to 
approve the same instrument as trust-
ee, two different officials having dele-
gated authority from the Secretary 
shall serve as executing and approving 
officers, respectively. 

PART 224—TRIBAL ENERGY RE-
SOURCE AGREEMENTS UNDER 
THE INDIAN TRIBAL ENERGY DE-
VELOPMENT AND SELF DETER-
MINATION ACT 

Subpart A—General Provisions 

Sec. 
224.10 What is the purpose of this part? 
224.20 How will the Secretary interpret and 

implement this part and the Act? 
224.30 What definitions apply to this part? 
224.40 How does the Act or a TERA affect 

the Secretary’s trust responsibility? 
224.41 When does the Secretary require 

agreement of more than one tribe to ap-
prove a TERA? 

224.42 How does the Paperwork Reduction 
Act affect these regulations? 

Subpart B—Procedures for Obtaining Tribal 
Energy Resource Agreements 

224.50 What is the purpose of this subpart? 

PRE-APPLICATION CONSULTATION AND THE 
FORM OF APPLICATION 

224.51 What is a pre-application consulta-
tion between a tribe and the Director? 

224.52 What may a tribe include in a TERA? 
224.53 What must an application for a TERA 

contain? 

PROCESSING APPLICATIONS 

224.54 How must a tribe submit an applica-
tion? 

224.55 Is information a tribe submits 
throughout the TERA process under this 
part subject to disclosure to third par-
ties? 

224.56 What is the effect of the Director’s 
receipt of a tribe’s complete application? 

224.57 What must the Director do upon re-
ceipt of an application? 

APPLICATION CONSULTATION MEETING 

224.58 What is an application consultation 
meeting? 

224.59 How will the Director use the results 
of the application consultation meeting? 

224.60 What will the Director provide to the 
tribe after the application consultation 
meeting? 

224.61 What will the tribe provide to the Di-
rector after receipt of the Director’s re-
port on the application consultation 
meeting? 

224.62 May a final proposed TERA differ 
from the original proposed TERA? 

TERA REQUIREMENTS 

224.63 What provisions must a TERA con-
tain? 
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224.64 How may a tribe assume management 
of development of different types of en-
ergy resources? 

224.65 How may a tribe assume additional 
activities under a TERA? 

224.66 How may a tribe reduce the scope of 
the TERA? 

PUBLIC NOTIFICATION AND COMMENT 

224.67 What must the Secretary do upon the 
Director’s receipt of a final proposed 
TERA? 

224.68 How will the Secretary use public 
comments? 

Subpart C—Approval of Tribal Energy 
Resource Agreements 

224.70 Will the Secretary review a proposed 
TERA under the National Environmental 
Policy Act? 

224.71 What standards will the Secretary 
use to decide to approve a final proposed 
TERA? 

224.72 How will the Secretary determine 
whether a tribe has demonstrated suffi-
cient capacity? 

224.73 How will the scope of energy resource 
development affect the Secretary’s deter-
mination of the tribe’s capacity? 

224.74 When must the Secretary approve or 
disapprove a final proposed TERA? 

224.75 What must the Secretary do upon ap-
proval or disapproval of a final proposed 
TERA? 

224.76 Upon notification of disapproval, may 
a tribe re-submit a revised final proposed 
TERA? 

224.77 Who may appeal the Secretary’s deci-
sion on a final proposed TERA or a re-
vised final proposed TERA? 

Subpart D—Implementation of Tribal 
Energy Resource Agreements 

APPLICABLE AUTHORITIES AND 
RESPONSIBILITIES 

224.80 Under what authority will a tribe per-
form activities for energy resource devel-
opment? 

224.81 What laws are applicable to activi-
ties? 

224.82 What activities will the Department 
continue to perform after approval of a 
TERA? 

LEASES, BUSINESS AGREEMENTS, AND RIGHTS- 
OF-WAY UNDER A TERA 

224.83 What must a tribe do after executing 
a lease or business agreement, or grant-
ing a right-of-way? 

224.84 When may a tribe grant a right-of- 
way? 

224.85 When may a tribe enter into a lease 
or business agreement? 

224.86 Are there limits on the duration of 
leases, business agreements, and rights- 
of-way? 

VIOLATION OR BREACH 

224.87 What are the obligations of a tribe if 
it discovers a violation or breach? 

224.88 What must the Director do after re-
ceiving notice of a violation or breach 
from the tribe? 

224.89 What procedures will the Secretary 
use to enforce leases, business agree-
ments, or rights-of-way? 

Subpart E—Interested Party Petitions 

224.100 May a person or entity ask the Sec-
retary to review a tribe’s compliance 
with a TERA? 

224.101 Who is an interested party? 
224.102 Must a tribe establish a comment or 

hearing process for addressing environ-
mental concerns? 

224.103 Must a tribe establish other public 
participation processes? 

224.104 Must a tribe enact tribal laws, regu-
lations, or procedures permitting a per-
son or entity to allege that a tribe is not 
complying with a TERA? 

224.105 How may a person or entity obtain 
copies of tribal laws, regulations, or pro-
cedures that would permit an allegation 
of noncompliance with a TERA? 

224.106 If a tribe has enacted tribal laws, 
regulations, or procedures for chal-
lenging tribal action, how must the tribe 
respond to a petition? 

224.107 What must a petitioner do before fil-
ing a petition with the Secretary? 

224.108 May tribes offer a resolution of a pe-
titioner’s claim? 

224.109 What must a petitioner claim or re-
quest in a petition filed with the Sec-
retary? 

224.110 What must a petition to the Sec-
retary contain? 

224.111 When may a petitioner file a peti-
tion with the Secretary? 

224.112 What must the Director do upon re-
ceipt of a petition? 

224.113 What must the tribe do after it com-
pletes petition consultation with the Di-
rector? 

224.114 How may the tribe address a petition 
in its written response? 

224.115 When in the petition process must 
the Director investigate a tribe’s compli-
ance with a TERA? 

224.116 What is the time period in which the 
Director must investigate a tribe’s com-
pliance with a TERA? 

224.117 Must the Director make a deter-
mination of the tribe’s compliance with a 
TERA? 

224.118 How must the tribe respond to the 
Director’s notice of the opportunity for a 
hearing? 
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224.119 What must the Director do when 
making a decision on a petition? 

224.120 What action may the Director take 
to ensure compliance with a TERA? 

224.121 How may a tribe or a petitioner ap-
peal the Director’s decision about the 
tribe’s compliance with the TERA? 

Subpart F—Periodic Reviews 

224.130 What is the purpose of this subpart? 
224.131 What is a periodic review and eval-

uation? 
224.132 How does the Director conduct a 

periodic review and evaluation? 
224.133 What must the Director do after a 

periodic review and evaluation? 
224.134 How often must the Director con-

duct a periodic review and evaluation? 
224.135 Under what circumstances may the 

Director conduct additional reviews and 
evaluations? 

NONCOMPLIANCE 

224.136 How will the Director’s report ad-
dress a tribe’s noncompliance? 

224.137 What must the Director do if a 
tribe’s noncompliance has resulted in 
harm or the potential for harm to a phys-
ical trust asset? 

224.138 What must the Director do if a 
tribe’s noncompliance has caused immi-
nent jeopardy to a physical trust asset? 

224.139 What must a tribe do after receiving 
a notice of imminent jeopardy to a phys-
ical trust asset? 

224.140 What must the Secretary do if the 
tribe fails to respond to or does not com-
ply with the Director’s order? 

224.141 What must the Secretary do if the 
tribe responds to the Director’s order? 

Subpart G—Reassumption 

224.150 What is the purpose of this subpart? 
224.151 When may the Secretary reassume 

activities? 
224.152 Must the Secretary always reassume 

the activities upon a finding of imminent 
jeopardy to a physical trust asset? 

NOTICE OF INTENT TO REASSUME 

224.153 Must the Secretary notify the tribe 
of an intent to reassume the authority 
granted? 

224.154 What must a notice of intent to re-
assume include? 

224.155 When must a tribe respond to a no-
tice of intent to reassume? 

224.156 What information must the tribe’s 
response to the notice of intent to re-
assume include? 

224.157 How must the Secretary proceed 
after receiving the tribe’s response? 

224.158 What must the Secretary include in 
a written notice of reassumption? 

224.159 How will reassumption affect valid 
existing rights or lawful actions taken 
before the effective date of the reassump-
tion? 

224.160 How will reassumption affect a 
TERA? 

224.161 How may reassumption affect the 
tribe’s ability to enter into a new TERA 
or to modify another TERA to admin-
ister additional activities or assume ad-
ministration of activities that the Sec-
retary previously reassumed? 

Subpart H—Rescission 

224.170 What is the purpose of this subpart? 
224.171 Who may rescind a TERA? 
224.172 May a tribe rescind only some of the 

activities subject to a TERA while re-
taining a portion of those activities? 

224.173 How does a tribe rescind a TERA? 
224.174 When does a voluntary rescission be-

come effective? 
224.175 How will rescission affect valid ex-

isting rights or lawful actions taken be-
fore the rescission? 

Subpart I—General Appeal Procedures 

224.180 What is the purpose of this subpart? 
224.181 Who may appeal Departmental deci-

sions or inaction under this part? 
224.182 What is the Initial Appeal Process? 
224.183 What other administrative appeals 

processes also apply? 
224.184 How do other administrative appeals 

processes apply? 
224.185 When are decisions under this part 

effective? 

AUTHORITY: 25 U.S.C. 2 and 9; 25 U.S.C. 3501– 
3504; Pub. L. 109–58 

SOURCE: 73 FR 12821, Mar. 10, 2008, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 224.10 What is the purpose of this 
part? 

This part: 
(a) Establishes procedures by which a 

tribe, at its discretion, may enter into 
and manage leases, business agree-
ments, and rights-of-way for purposes 
of energy resource development on 
tribal land; and 

(b) Describes the process for obtain-
ing, implementing, and enforcing a 
tribal energy resource agreement 
(TERA) that will allow a tribe to enter 
into individual leases, business agree-
ments, and rights-of-way without ob-
taining Secretarial approval. 
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§ 224.20 How will the Secretary inter-
pret and implement this part and 
the Act? 

(a) The Secretary will interpret and 
implement this part and the Indian 
Tribal Energy Development and Self- 
Determination Act (the Act) in accord-
ance with the self-determination and 
energy development provisions and 
policies in the Act. 

(b) The Secretary will liberally con-
strue this part and the Act for the ben-
efit of tribes to implement the Federal 
policy of self-determination. The Sec-
retary will construe any ambiguities in 
this part or the Act in favor of the 
tribe to implement a TERA as author-
ized by this part and the Act. 

§ 224.30 What definitions apply to this 
part? 

Act means the Indian Tribal Energy 
Development and Self-Determination 
Act of 2005, as promulgated in Title V 
of the Energy Policy Act of 2005, Public 
Law 109–58, 25 U.S.C. 3501–3504. 

Application means the application 
submitted for a TERA under subpart B. 

Business agreement means: 
(1) Any permit, contract, joint ven-

ture, option, or other agreement that 
furthers any activity related to locat-
ing, producing, transporting, or mar-
keting energy resources on tribal land; 

(2) Any amendment, supplement, or 
other modification to such an agree-
ment; or 

(3) Any other business agreement en-
tered into or subject to administration 
under a TERA. 

Days mean calendar days in com-
puting any period prescribed or allowed 
by the Act and this part: 

(1) Do not include the day of the 
event from which the period begins to 
run; 

(2) Include the last day of the period, 
unless it is a Saturday, Sunday, or 
Federal holiday, in which event the pe-
riod runs until the end of the next day 
which is not a Saturday, Sunday, or 
Federal holiday; and 

(3) When the period prescribed or al-
lowed is less than 11 days, exclude in-
termediate Saturdays, Sundays, and 
Federal holidays from the computa-
tion. 

Decision Deadline means the 120-day 
period within which the Director will 

make a decision about a petition sub-
mitted by an interested party under 
subpart E. The Director may extend 
this period for up to 120 days. 

Department means the Department of 
the Interior. 

Designated Tribal Official means the 
official designated in a tribe’s pre-ap-
plication consultation request, applica-
tion, or agreement to assist in sched-
uling consultations or to receive com-
munications from the Secretary or the 
Director to the tribe regarding the sta-
tus of a TERA or activities under a 
TERA. 

Director means the Director of the Of-
fice of Indian Energy and Economic 
Development or the Secretary’s des-
ignee, authorized to act on behalf of 
the Secretary. 

Energy Resources means both renew-
able and nonrenewable energy sources, 
including, but not limited to, natural 
gas, oil, uranium, coal, nuclear, wind, 
solar, geothermal, biomass, and hydro-
logic resources. 

Imminent jeopardy to a physical trust 
asset means an immediate threat of de-
valuation, degradation, damage, or loss 
of a physical trust asset, as determined 
by the Secretary, caused by the non-
compliance of a tribe or third party 
with a TERA or applicable Federal 
laws. 

Interested party means a person or en-
tity who has filed a petition with the 
Secretary under subpart E seeking re-
view of a tribe’s compliance with a 
TERA and who meets the criteria in 
§ 224.101. 

Lease means a written agreement, or 
modification of a written agreement, 
between a tribe and a tenant or lessee, 
whereby the tenant or lessee is granted 
a right to possession of tribal land or 
energy mineral resources for purposes 
of energy resource development. 

Petitioner means a person or entity 
who has filed a petition under subpart 
E with a tribe or the Secretary seeking 
review of a tribe’s compliance under a 
TERA. A petitioner is not considered 
to be an interested party unless the pe-
titioner meets the criteria in § 224.101. 

Physical trust asset means a physical 
asset held in trust by the United States 
for a tribe or individual Indian or by a 
tribe or individual Indian subject to a 
restriction against alienation under 
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the laws of the United States. ‘‘Phys-
ical trust asset’’ does not include: 

(1) Any improvements (for example, 
wells or structures) to the assets held 
in trust or restricted status; or 

(2) Monetary assets. 
Public means one or more natural or 

legal persons, and their associations, 
organizations, or groups; or Federal, 
State, tribal and local government 
agencies; or private industry and their 
associations, organizations, or groups. 

Right-of-way means an easement, 
right, or other authorization over trib-
al lands, granted or subject to adminis-
tration under a TERA, for a pipeline or 
electric transmission or distribution 
line that serves a facility located on 
tribal land that is related to energy re-
source development. 

Secretary means the Secretary of the 
Interior or the Secretary’s designee. 

TERA means tribal energy resource 
agreement. 

Tribal governing body means a tribe’s 
governing entity, such as tribal council 
or tribal business committee, as estab-
lished under tribal or Federal law and 
recognized by the Secretary. 

Tribal land means any land or inter-
ests in land owned by a tribe or tribes, 
title to which is held in trust by the 
United States, or is subject to a re-
striction against alienation under the 
laws of the United States. For the pur-
poses of this part, tribal land includes 
land taken into trust or subject to re-
strictions on alienation under the laws 
of the United States after the effective 
date of the agreement. 

Tribe means any Indian tribe, band, 
nation, or other organized group or 
community that is recognized as eligi-
ble for the special programs and serv-
ices provided by the United States to 
Indians because of their status as Indi-
ans, except a Native Corporation as de-
fined in the Alaska Native Claims Set-
tlement Act, 43 U.S.C. 1602. 

Violation or breach means any breach 
or other violation by another party of 
any provision in a lease, business 
agreement, or right-of-way under a 
TERA or any activity or occurrence 
under a lease business agreement or 
right-of-way that constitutes a viola-
tion of Federal or tribal environmental 
law. 

§ 224.40 How does the Act or a TERA 
affect the Secretary’s trust respon-
sibility? 

(a) The Act (25 U.S.C. 3504(e)(6)) pre-
serves the Secretary’s trust respon-
sibilities relating to mineral and other 
trust resources and requires the Sec-
retary to act in good faith and in the 
best interest of Indian tribes. 

(b) Neither the Act nor this part ab-
solves the Secretary of responsibilities 
to Indian tribes under the trust rela-
tionship, treaties, statutes, regula-
tions, Executive Orders, agreements or 
other Federal law. 

(c) The Act and this part preserve the 
Secretary’s trust responsibility to en-
sure that the rights and interests of an 
Indian tribe are protected if: 

(1) Another party to a lease, business 
agreement, or right-of-way executed 
under an approved TERA violates any 
term of the lease, business agreement, 
or right-of-way, or any applicable Fed-
eral law; or 

(2) Any provision of a lease, business 
agreement, or right-of-way violates the 
TERA under which it was executed. 

(d) The United States is not liable for 
losses to any party (including any 
tribe) for any negotiated term of, or 
any loss resulting from, the negotiated 
terms of a lease, business agreement, 
or right-of-way the tribe executes 
under a TERA. 

§ 224.41 When does the Secretary re-
quire agreement of more than one 
tribe to approve a TERA? 

When tribal land held for the benefit 
of more than one tribe is contemplated 
for inclusion in a TERA, each appro-
priate tribal governing body must re-
quest a pre-application consultation 
meeting, and submit a resolution or 
formal act of the tribal governing body 
approving the submission of any appli-
cation. Each appropriate tribal gov-
erning body must also sign the TERA, 
if it is approved. 

§ 224.42 How does the Paperwork Re-
duction Act affect these regula-
tions? 

The information collected from the 
public is cleared and covered by OMB 
Control Number 1076–0167. The sections 
of this rule which have information 
collections are §§ 224.53, 224.57(d), 224.61, 
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224.63, 224.64, 224.65, 224.68(d), 224.76, 
224.83, 224.87, 224.109, 224.112, 224.120(a), 
224.139(b), 224.156, and 224.173. Please 
note that a Federal Agency may not 
conduct or sponsor, and you are not re-
quired to respond to, a collection of in-
formation unless it displays a cur-
rently valid OMB control number. 

Subpart B—Procedures for Obtain-
ing Tribal Energy Resource 
Agreements 

§ 224.50 What is the purpose of this 
subpart? 

This subpart establishes procedures 
for: 

(a) Pre-application and application 
consultations and process; 

(b) Requirements for the content of 
applications; 

(c) Submittal of completed applica-
tions; and 

(d) Secretarial review and processing 
of applications. 

PRE-APPLICATION CONSULTATION AND 
THE FORM OF APPLICATION 

§ 224.51 What is a pre-application con-
sultation between a tribe and the 
Director? 

(a) A tribe interested in entering into 
a TERA should request a pre-applica-
tion consultation by writing to the Di-
rector, Office of Indian Energy and 
Economic Development. The request 
should include the name and contact 
information for the Designated Tribal 
Official who will coordinate scheduling 
with the Director. 

(b) Upon receiving a pre-application 
consultation request, the Director will 
contact the Designated Tribal Official 
to schedule a pre-application consulta-
tion meeting. The Director may also 
initiate pre-application discussions 
with the tribal governing body. 

(c) At the pre-application consulta-
tion meeting, the tribe and the Direc-
tor may discuss any of the matters re-
lated to a future application including, 
but not limited to: 

(1) The application process; 
(2) The potential scope of the tribe’s 

future application, including any regu-
latory or administrative activities that 
the tribe anticipates exercising; 

(3) The required content of an appli-
cation for a TERA; 

(4) The energy resource the tribe an-
ticipates developing; 

(5) The tribe’s capacity to manage 
and regulate the energy resource devel-
opment the tribe identifies; 

(6) Potential opportunities for fund-
ing capacity-building and other activi-
ties related to the energy resource the 
tribe anticipates developing under a 
TERA; and 

(7) Any other matters applicable to 
this part, the Act, and the tribe. 

§ 224.52 What may a tribe include in a 
TERA? 

A TERA under this part: 
(a) May include development of all or 

part of a tribe’s energy resources; 
(b) Must specify the type of energy 

resource included; 
(c) May include assumption by the 

tribe of certain activities normally 
carried out by the Department, except 
for inherently Federal functions; and 

(d) Must specify the services or re-
sources related to the specific activity 
related to energy resource development 
that the tribe proposes to assume from 
the Department. 

§ 224.53 What must an application for 
a TERA contain? 

(a) An application for a TERA must 
contain all of the following: 

(1) A proposed TERA between the 
tribe and the Secretary, signed by the 
authorized representative of the tribe, 
that contains the provisions required 
by § 224.63; 

(2) A statement that the Secretary 
recognizes the tribe as an Indian tribe 
and that the tribe has tribal land; 

(3) A brief description of the tribe’s 
form of government; 

(4) Copies of relevant portions of trib-
al documents (see paragraph (b) of this 
section); 

(5) A map, legal description, and gen-
eral description of the tribal land that 
the tribe intends to include in the 
TERA; 

(6) A statement that meets the re-
quirements in paragraph (c) of this sec-
tion; 

(7) A statement describing the tribe’s 
experience in negotiating and admin-
istering energy-related leases, business 
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agreements, and rights-of-way issued 
under other Federal laws that includes 
descriptions of significant leases, busi-
ness agreements, and rights-of-way the 
tribe has entered into with third par-
ties or to which it has consented; 

(8) A description of the expertise that 
the tribe will use to administer the 
TERA and an explanation of how that 
expertise meets the requirements of 
paragraph (d) of this section; 

(9) A statement of the scope of ad-
ministrative activities that the tribe 
intends to conduct and an explanation 
of how that meets the requirements of 
paragraph (e) of this section; 

(10) A statement that meets the re-
quirements of paragraph (f) of this sec-
tion describing the capability of the 
tribe to assume all of the activities the 
tribe has identified in the application; 

(11) A copy of the resolution or for-
mal action of the tribal governing body 
or bodies under § 224.41 that approves 
submission of an application for a 
TERA; and 

(12) A designation of, and contact in-
formation for, the Designated Tribal 
Official who will receive notifications 
from the Secretary or the Director re-
garding the status of the TERA appli-
cation. 

(b) The documents required by para-
graph (a)(4) of this section include doc-
uments such as a constitution, code, 
ordinance, or resolution, that des-
ignate the tribal governing body or 
tribal officials that have authority to 
enter into leases, business agreements, 
or rights-of-way on behalf of the tribe. 

(c) The statement required by para-
graph (a)(6) of this section must: 

(1) If applicable, state that the tribe 
retains the option of entering into en-
ergy-related leases or agreements 
under laws other than the Act for any 
tribal land that the TERA includes; 
and 

(2) State one of the following: 
(i) The tribe intends the TERA to in-

clude all tribal land, energy resources, 
and categories of energy-related leases, 
business agreements, and rights-of- 
way; or 

(ii) The tribe intends the TERA to in-
clude only certain tribal land, energy 
resources, or categories of energy-re-
lated leases, business agreements, or 
rights-of-way in the TERA. In this 

case, the statement must specify and 
describe the tribal land, energy re-
sources, or categories of energy-related 
leases, business agreements, or rights- 
of-way that the tribe intends to include 
in the TERA. 

(3) State the tribe’s intent to amend 
or modify leases, business agreements, 
or rights-of-way that exist when a 
TERA is approved if those activities 
are directly related to the activities 
authorized by the TERA. The tribe’s 
ability to amend or modify such leases, 
business agreements or rights-of-way 
requires the agreement of the other 
parties to the lease, business agree-
ment or rights-of-way, which must be 
stated in the TERA. 

(d) The statement required by para-
graph (a)(8) of this section must de-
scribe the expertise that the tribe will 
use in the four areas specified in para-
graph (d)(1) of this section. It must also 
address, at a minimum, the adminis-
trative and personnel resources speci-
fied in paragraph (d)(2) of this section. 

(1) The statement must describe the 
expertise that the tribe will use to: 

(i) Negotiate or review leases, busi-
ness agreements, or rights-of-way 
under the TERA; 

(ii) Evaluate the environmental ef-
fects, including those related to cul-
tural resources, of leases, business 
agreements, or rights-of-way entered 
into under a TERA; 

(iii) Review proposals for leases, busi-
ness agreements and rights-of-way 
under the TERA; and 

(iv) Monitor the compliance of a 
third party with the terms and condi-
tions of any leases, business agree-
ments and rights-of-way covered by the 
TERA. 

(2) The statement must describe the 
following: 

(i) Existing energy resource develop-
ment related departments or adminis-
trative divisions within the tribe; 

(ii) Proposed energy resource devel-
opment related departments or admin-
istrative divisions within the tribe; 

(iii) Existing energy resource devel-
opment related expertise possessed by 
the tribe, including a description of the 
relevant expertise of designated tribal 
employees, consultants and/or advisors; 
and 
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(iv) Proposed energy resource devel-
opment related expertise that the tribe 
may acquire, including a description of 
the relevant expertise of designated 
tribal employees, consultants and/or 
advisors that the tribe intends to hire 
or retain. 

(e) The statement required by para-
graph (a)(9) of this section must de-
scribe the amount of administrative 
activities related to the permitting, 
approval, and monitoring of activities, 
as applicable, that the tribe proposes 
to undertake under any lease, business 
agreement, or right-of-way the tribe 
executes under an approved TERA. 

(1) If the tribe proposes to regulate 
activities, the tribe must state its in-
tent and describe the scope of the 
tribe’s plan for such administration 
and management in sufficient detail 
for the Secretary to determine the 
tribe’s capacity to administer and 
manage the regulatory activity(ies). 

(2) The tribe’s intended scope of ad-
ministrative responsibilities may not 
include the responsibilities of the Fed-
eral Government under the Endangered 
Species Act or other inherently Fed-
eral functions. 

(3) If the tribe intends to regulate ac-
tivities, it should also describe the reg-
ulatory activities it desires to assume 
in the geographical area identified in 
§ 224.53(c)(2) with respect to leases, 
business agreements, and rights-of-way 
that exist when a TERA is approved. 

(f) The statement required by para-
graph (a)(10) of this section must: 

(1) Describe the tribe’s ability to ne-
gotiate and enter into leases, business 
agreements, and rights-of-way; 

(2) Include a discussion of the esti-
mated annual costs to the tribe to as-
sume those activities the tribe has 
identified in the application and the 
proposed source of tribal funds to carry 
out those activities; and 

(3) Describe the estimated annual 
amounts needed to conduct those ac-
tivities the tribe has identified in the 
application and identify the Federal 
program that may provide those funds, 
if one of the sources of tribal funds in-
cludes grants or contract awards from 
the Department, the Department of 
Energy, or other Federal agencies. 

(4) Include a description of any: 

(i) Compacts and contracts between 
the tribe and the Secretary under the 
Indian Self-Determination and Edu-
cation Assistance Act, as amended; 

(ii) Environmental programs a tribe 
has assumed under the Clean Water 
Act (33 U.S.C. 1251 et seq.) or the Clean 
Air Act (42 U.S.C.A. 7401); or 

(iii) Cooperative agreements under 
the Federal Oil and Gas Royalty Man-
agement Act (30 U.S.C. 1701 et seq.). 

PROCESSING APPLICATIONS 

§ 224.54 How must a tribe submit an 
application? 

A tribe must submit an application 
and all supporting documents in writ-
ten and electronic form to the Direc-
tor. 

§ 224.55 Is information a tribe submits 
throughout the TERA process 
under this part subject to disclo-
sure to third parties? 

The requirements of this section im-
plement the requirements of the Free-
dom of Information Act (5 U.S.C. 552) 
(FOIA) and 43 CFR part 2: 

(a) Information a tribe submits to 
the Department throughout the TERA 
process under this part may be subject 
to disclosure to third parties under 
FOIA unless a FOIA exemption or ex-
ception applies or other provisions of 
law protect the information. 

(b) A tribe may, but is not required 
to, designate information it submits as 
confidential commercially or finan-
cially sensitive information, as appli-
cable, in any submissions it makes 
throughout the TERA process, includ-
ing, but not limited to: 

(1) Pre-application information; 
(2) Application information 
(3) A final proposed TERA; 
(4) Any amendments to a TERA; and 
(5) Leases, business agreements, and 

grants of right-of-way executed under 
an approved TERA. 

(c) Upon receipt of a FOIA request for 
records that contain commercial or fi-
nancial information a tribe has sub-
mitted under the TERA process, as re-
quired by 43 CFR part 2 the Depart-
ment will provide the tribe, as sub-
mitter, with written notice of the 
FOIA request if: 
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(1) The tribe has designated the infor-
mation as confidential commercial or 
financial information; or 

(2) The Department has reason to be-
lieve that the information requested 
may be protected under FOIA Exemp-
tion 4 (trade secrets and commercial or 
financial information which is ob-
tained from a person and is privileged 
or confidential). 

(d) The notice to the tribe will: 
(1) Include a copy of the FOIA re-

quest; 
(2) Describe the information re-

quested or include copies of the perti-
nent records; 

(3) Advise the tribe of procedures for 
objecting to the release of the re-
quested information and specify the 
time limit for the tribe’s response; 

(4) Give the tribe no less than ten (10) 
working days from the Department’s 
notice to object to the release and ex-
plain the basis for objection, if any; 

(5) Advise the tribe that: 
(i) Information contained in the 

tribe’s objections may be subject to 
disclosure under FOIA if the Depart-
ment receives a FOIA request for it; 
and 

(ii) If the tribe’s objections contain 
commercial or financial information 
and a requestor asks for the objections 
under FOIA, the same notification pro-
cedures as above will apply; 

(6) Advise the tribe that it is the De-
partment, rather than the tribe, that is 
responsible for deciding whether the in-
formation will be released or withheld; 

(7) If the tribe designated the infor-
mation as commercial or financial in-
formation 10 or more years before the 
FOIA request, the Department will re-
quest the tribe’s views on whether the 
tribe still considers the information to 
be confidential; 

(e) If the tribe has any objection to 
disclosure of the information, the tribe 
must submit a detailed written state-
ment to the Department including the 
following: 

(1) The justification for withholding 
any portion of the information under 
any exemption of FOIA, and if the ap-
plicable exemption is Exemption 4, the 
tribe must submit a specific and de-
tailed discussion of: 

(i) Whether the Federal government 
required the information to be sub-

mitted, and, if so, how substantial 
competitive harm or other business 
harm would likely result from release 
of the information; or 

(ii) Whether the tribe provided the 
information voluntarily and, if so, how 
the information fits into a category of 
information that the tribe customarily 
does not release to the public; 

(2) A certification that the informa-
tion is confidential, has not been dis-
closed to the public by the tribe, and is 
essentially non-public because it is not 
routinely available to the public from 
other sources; 

(3) If not already provided, a tribal 
contact telephone and fax number so 
that the Department can communicate 
with the tribe about the FOIA request; 

(f) The Department will review and 
consider all objections to release that 
are received within the time limits 
specified in the notice to the tribe, and 
if the tribe does not respond within the 
time limits specified in the notice, the 
Department will presume that the 
tribe has no objection to release of the 
information; 

(g) If the Department decides to re-
lease the information over the objec-
tion of the tribe, it will notify the tribe 
in writing by certified mail, return re-
ceipt requested, and will include copies 
of the records the Department intends 
to release and the reasons for deciding 
to release them. The notice will also 
inform the tribe that it intends to re-
lease the records within 10 working 
days after the tribe’s receipt of the no-
tice. 

§ 224.56 What is the effect of the Direc-
tor’s receipt of a tribe’s complete 
application? 

The Director’s receipt of a tribe’s 
complete application begins a 270-day 
statutorily mandated period during 
which the Secretary must approve or 
disapprove a proposed TERA. With the 
consent of the tribe, the Secretary may 
extend the 270-day period for making a 
decision. 

§ 224.57 What must the Director do 
upon receipt of an application? 

(a) Upon receiving an application for 
a TERA, the Director must: 
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(1) Promptly notify the Designated 
Tribal Official in writing that the Di-
rector has received the application and 
the date it was received; 

(2) Within 30 days from the date of re-
ceiving the application, determine 
whether the application is complete; 
and 

(3) Take the following actions: 

If the Director deter-
mines that . . . Then the Director must . . . 

(i) The application is 
complete.

(A) Issue a written notice and a re-
quest for an application consultation 
meeting to the Designated Tribal Of-
ficial; and 

(B) If appropriate, notify other Depart-
mental bureaus and offices of receiv-
ing the application and provide cop-
ies. 

(ii) The application 
is not complete.

(A) Issue a written notice to the Des-
ignated Tribal Official that the appli-
cation is not complete; 

(B) Specify the additional information 
the tribe is required to submit to 
make the application complete; and 

(C) Start the 270-day review period 
only when the Director receives a 
complete application. 

(b) Unless the Director notifies the 
Designated Tribal Official during the 
30-day review period that the applica-
tion is not complete, the application is 
presumed to be complete and the 270- 
day review period under 25 U.S.C. 
3504(e)(2)(A) of the Act will begin as of 
the date that the application was re-
ceived. 

APPLICATION CONSULTATION MEETING 

§ 224.58 What is an application con-
sultation meeting? 

An application consultation meeting 
is a meeting held at the tribe’s head-
quarters between the Director and the 
tribal governing body and any other 
representatives that the tribe may des-
ignate to discuss the TERA applica-
tion. The Secretary will designate rep-
resentatives of appropriate Depart-
mental offices or bureaus to attend the 
application consultation meeting, as 
necessary. The tribe may record the 
meeting. The meeting will: 

(a) Be held at the earliest practicable 
time after the Director receives a 
tribe’s complete application; 

(b) Include a thorough discussion of 
the tribe’s application; 

(c) Identify the specific services con-
sistent with the Secretary’s ongoing 

trust responsibility and available re-
sources that the Department would 
provide to the tribe upon the approval 
of a TERA; 

(d) Include a discussion of the rela-
tionship of the tribe to other Federal 
agencies with responsibilities for im-
plementing or ensuring compliance 
with the terms and conditions of 
leases, business agreements, or rights- 
of-way and applicable Federal laws; 

(e) Include a discussion of the rela-
tionship of the tribe to its members, to 
State and local governments, and to 
non-Indians who may be affected by ap-
proval of a TERA or by leases, business 
agreements, or rights-of-way that the 
tribe may enter into or grant under an 
approved TERA; 

(f) Include a discussion of the tribal 
administrative, financial, technical, 
and managerial capacities needed to 
carry out the tribe’s obligations under 
a TERA; and 

(g) Include a discussion of the form of 
the TERA and the timing and relative 
responsibilities of the parties for its 
preparation. 

§ 224.59 How will the Director use the 
results of the application consulta-
tion meeting? 

The Director will use the information 
gathered during the application con-
sultation meeting in conjunction with 
information provided through §§ 224.53 
and 224.63 to determine the energy re-
source development capacity of the 
tribe as detailed in § 224.72. 

§ 224.60 What will the Director provide 
to the tribe after the application 
consultation meeting? 

Within 30 days following the meeting 
with the tribe, the Director will pro-
vide to the Designated Tribal Official a 
written report on the application con-
sultation meeting. The report must in-
clude the Director’s recommendations, 
if any, for revising the proposed TERA 
that was submitted as part of the 
tribe’s application. 

§ 224.61 What will the tribe provide to 
the Director after receipt of the Di-
rector’s report on the application 
consultation meeting? 

If the tribe wishes to proceed with 
the application, the tribe must submit 
a final proposed TERA to the Director 
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within 45 days following the date of the 
Tribe’s receipt of the Director’s report 
on the application consultation meet-
ing. 

§ 224.62 May a final proposed TERA 
differ from the original proposed 
TERA? 

The final proposed TERA may or 
may not contain provisions that differ 
from the original proposed TERA sub-
mitted with the application. 

(a) If a final proposed TERA does not 
differ significantly or materially from 
the original TERA contained in the 
complete application, the 270-day re-
view period will begin to run on the 
date the original complete application 
was received (under § 224.57(c)) or on 
the date established by operation of 
§ 224.57(d)). 

(b) If a final proposed TERA differs 
significantly or materially from the 
original TERA contained in the com-
plete application, the Secretary, with 
the tribe’s consent, may extend the 270- 
day period for a reasonable time. The 
Secretary will notify the tribe in writ-
ing if an extension of time is necessary. 

TERA REQUIREMENTS 

§ 224.63 What provisions must a TERA 
contain? 

A TERA must contain all the ele-
ments required by this section. 

(a) A provision for the Secretary’s 
periodic review and evaluation of the 
tribe’s performance under a TERA. 

(b) A provision that recognizes the 
authority of the Secretary, upon a 
finding of imminent jeopardy to a 
physical trust asset, to take actions 
the Secretary determines to be nec-
essary to protect the asset, including 
reassumption under subparts F and G 
of this part. 

(c) A provision under which the tribe 
establishes and ensures compliance 
with an environmental review process 
for leases, business agreements, and 
rights-of-way which, at a minimum: 

(1) Identifies and evaluates all sig-
nificant environmental effects (as com-
pared to a no-action alternative), in-
cluding effects on cultural resources, 
arising from a lease, business agree-
ment, or right-of-way; 

(2) Identifies proposed mitigation 
measures, if any, and incorporates ap-

propriate mitigation measures into the 
lease, business agreement, or right-of- 
way; 

(3) Informs the public and provides 
opportunity for public comment on the 
environmental impacts of the approval 
of the lease, business agreement or 
right-of-way; 

(4) Provides for tribal responses to 
relevant and substantive public com-
ments before tribal approval of the 
lease, business agreement or right-of- 
way; 

(5) Provides for sufficient tribal ad-
ministrative support and technical ca-
pability to carry out the environ-
mental review process; and 

(6) Develops adequate tribal over-
sight of energy resource development 
activities under any lease, business 
agreement or right-of-way under a 
TERA that any other party conducts to 
determine whether the activities com-
ply with the TERA and applicable Fed-
eral and tribal environmental laws. 

(d) Provisions that require, with re-
spect to any lease, business agreement, 
or right-of-way approved under a 
TERA, all of the following: 

(1) Mechanisms for obtaining cor-
porate, technical, and financial quali-
fications of a third party that has ap-
plied to enter into a lease, business 
agreement, or right-of-way; 

(2) Express limitations on duration 
that meet the restrictions of the Act 
and this Part under § 224.86; 

(3) Mechanisms for amendment, 
transfer, and renewal; 

(4) Mechanisms for obtaining, report-
ing and evaluating the economic return 
to the tribe; 

(5) Mechanisms for securing tech-
nical information about activities and 
ensuring that technical activities are 
performed in compliance with terms 
and conditions; 

(6) Assurances of the tribe’s compli-
ance with all applicable environmental 
laws; 

(7) Requirements that the lessee, op-
erator, or right-of-way grantee will 
comply with all applicable environ-
mental laws; 

(8) Identification of tribal representa-
tives with the authority to approve a 
lease, business agreement, or right-of- 
way and the related energy develop-
ment activities that would occur under 
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a lease, business agreement, or right- 
of-way; 

(9) Public notification that a lease, 
business agreement, or right-of-way 
has received final tribal approval; 

(10) A process for consultation with 
affected States regarding off-reserva-
tion impacts, if any, identified under 
paragraph (c) of this section; 

(11) A description of remedies for 
breach; 

(12) A statement that any provision 
that violates an express term or re-
quirement of the TERA is null and 
void; 

(13) A statement that if the Sec-
retary determines that any provision 
that violates an express term or re-
quirement of the TERA is material, the 
Secretary may suspend or rescind the 
lease, business agreement, or right-of- 
way, or take any action the Secretary 
determines to be in the best interest of 
the tribe, including, with the consent 
of the parties, revising the noncon-
forming provisions so that they con-
form to the intent of the applicable 
portion of the TERA; and 

(14) A statement that the lease, busi-
ness agreement, or right-of-way subject 
to a TERA, unless otherwise provided, 
goes into effect when the tribe delivers 
executed copies of the lease, business 
agreement, or right-of-way to the Di-
rector by first class mail return receipt 
requested or express delivery. The par-
ties to a lease, business agreement, or 
right-of-way may agree in writing that 
any provision of their contract may 
have retroactive application. 

(e) Citations to any applicable tribal 
laws, regulations, or procedures that: 

(1) Provide opportunity for the public 
to comment on and to participate in 
public hearings, if any, under para-
graph (c)(2) of this section; and 

(2) Provide remedies that petitioning 
parties must exhaust before filing a pe-
tition with the Secretary under sub-
part E of this part. 

(f) Provisions that require a tribe to 
provide the Secretary with citations to 
any tribal laws, regulations, or proce-
dures the tribe adopts after the effec-
tive date of a TERA that establish, 
amend, or supplement tribal remedies 
that petitioning parties must exhaust 
before filing a petition with the Sec-
retary under subpart E of this part. 

(g) Provisions that designate a per-
son or entity, together with contact in-
formation, authorized by the tribe to 
maintain and disseminate to request-
ing members of the public current cop-
ies of tribal laws, regulations, or proce-
dures that establish or describe tribal 
remedies that petitioning parties must 
exhaust before instituting appeals 
under subpart E of this part. 

(h) Identification of financial assist-
ance, if any, that the Secretary has 
agreed to provide to the tribe to assist 
in implementation of the TERA, in-
cluding the tribe’s environmental re-
view of individual energy development 
activities. 

(i) Provisions that require a tribe to 
notify the Secretary and the Director 
in writing, as soon as practicable after 
the tribe receives notice, of a violation 
or breach as defined in this Part. 

(j) Provisions that require the tribe 
and the tribe’s financial experts to ad-
here to Government auditing standards 
and to applicable continuing profes-
sional education requirements. 

(k) Provisions that require the tribe 
to submit to the Director information 
and documentation of payments made 
directly to the tribe, if any. These pro-
visions enable the Secretary to dis-
charge the trust responsibility of the 
United States to enforce the terms of, 
and protect the rights of the tribe 
under, a lease, business agreement, or 
right-of-way. Required documentation 
must include documents evidencing 
proof of payment such as cancelled 
checks; cash receipt vouchers; copies of 
money orders or cashiers checks; or 
verification of electronic payments. 

(l) Provisions that ensure the cre-
ation, maintenance and preservation of 
records related to leases, business 
agreements, or rights-of-way and per-
formance of activities a tribe assumed 
under a TERA sufficient to facilitate 
the Secretary’s periodic review of the 
TERA. The Secretary will use these 
records as part of the periodic review 
and evaluation process under § 224.132. 
Approved Departmental records reten-
tion procedures under the Federal 
Records Act (44 U.S.C. Chapters 29, 31, 
and 33) provide a framework the tribe 
may use to ensure that its records 
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under a TERA adequately document es-
sential transactions, furnish informa-
tion necessary to protect its legal and 
financial rights, and enable the Sec-
retary to discharge the trust responsi-
bility if: 

(1) Any other party violates the 
terms of any lease, business agreement, 
or right-of-way; or 

(2) Any provision of a lease, business 
agreement or right-of-way violates the 
TERA. 

§ 224.64 How may a tribe assume man-
agement of development of dif-
ferent types of energy resources? 

In order for a tribe to assume author-
ity for approving leases, business 
agreements, and rights-of-way for de-
velopment of another energy resource 
that is not included in the TERA, a 
tribe must apply for a new TERA cov-
ering the authority for the develop-
ment of another energy resource it 
wishes to assume. The Secretary’s con-
sideration of a new TERA will include 
a determination of the tribe’s capacity 
to develop that type of energy resource 
and will trigger the public notice and 
opportunity for comment consistent 
with § 224.67. 

§ 224.65 How may a tribe assume addi-
tional activities under a TERA? 

A tribe may assume additional ac-
tivities related to the development of 
the same type of energy resource in-
cluded in a TERA by negotiating with 
the Secretary an amendment to the ex-
isting TERA to include the additional 
activities. The Secretary will deter-
mine in each case whether the tribe 
has sufficient capacity to carry out ad-
ditional activities the tribe may wish 
to assume under an approved TERA. 

§ 224.66 How may a tribe reduce the 
scope of the TERA? 

A tribe may reduce the scope of the 
TERA by negotiating with the Sec-
retary an amendment to the existing 
TERA to eliminate an activity as-
sumed under the TERA or a type of en-
ergy resource development managed 
under the TERA. Any such reduction in 
scope must include the return of all 
relevant Departmental resources trans-
ferred under the TERA and any rel-
evant records and documents. 

PUBLIC NOTIFICATION AND COMMENT 

§ 224.67 What must the Secretary do 
upon the Director’s receipt of a 
final proposed TERA? 

(a) Within 10 days of the Director’s 
receipt of a final proposed TERA, the 
Secretary must submit a notice for 
publication in the FEDERAL REGISTER 
advising the public: 

(1) That the Secretary is considering 
a final proposed TERA for approval or 
disapproval: and 

(2) Of any National Environmental 
Policy Act (NEPA) review the Sec-
retary is conducting. 

(b) The FEDERAL REGISTER notice 
will: 

(1) Contain information advising the 
public how to request and receive cop-
ies of or participate in any NEPA re-
views, as prescribed in subpart C of this 
part, related to approval of the final 
proposed TERA; and 

(2) Contain information advising the 
public how to comment on a final pro-
posed TERA. 

§ 224.68 How will the Secretary use 
public comments? 

(a) The Secretary will review and 
consider public comments in deciding 
to approve or disapprove the final pro-
posed TERA; and 

(b) The Secretary will provide copies 
of the comments to the Designated 
Tribal Official; 

(c) Upon mutual agreement between 
the tribe and the Secretary, the tribe 
may make changes in the final pro-
posed TERA based on the comments re-
ceived; and 

(d) If the tribe revises the final pro-
posed TERA based on public comments, 
the tribal governing body must approve 
the changes, the authorized representa-
tive of the tribe must sign the final 
proposed TERA as revised, and the 
tribe must send the revised final pro-
posed TERA to the Director. The Sec-
retary and the tribe will consult on 
whether an extension of the review pe-
riod is necessary under § 224.62(b). 
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Subpart C—Approval of Tribal 
Energy Resource Agreements 

§ 224.70 Will the Secretary review a 
proposed TERA under the National 
Environmental Policy Act? 

Yes, the Secretary will conduct a re-
view under the National Environ-
mental Policy Act (NEPA) of the po-
tential impacts on the quality of the 
human environment that might arise 
from approving a final proposed TERA. 
The scope of the Secretary’s evaluation 
will be limited to the scope of the 
TERA. The public comment period, 
when required, under the NEPA review 
will occur concurrently with the public 
comment period for a TERA under 
§ 224.67. 

§ 224.71 What standards will the Sec-
retary use to decide to approve a 
final proposed TERA? 

The Secretary will consider the best 
interests of the tribe and the Federal 
policy of promoting tribal self-deter-
mination in deciding whether to ap-
prove a final proposed TERA. The Sec-
retary must approve a final proposed 
TERA if it contains the provisions re-
quired by the Act and this part and the 
Secretary determines that the tribe 
has demonstrated sufficient capacity 
to manage the development of energy 
resources it proposes to develop. 

§ 224.72 How will the Secretary deter-
mine whether a tribe has dem-
onstrated sufficient capacity? 

The Secretary will determine wheth-
er a tribe has demonstrated sufficient 
capacity under § 224.71 based on the in-
formation obtained through the appli-
cation process. The Secretary will con-
sider: 

(a) The specific energy resource de-
velopment the tribe proposes to regu-
late; 

(b) The scope of the administrative or 
regulatory activities the tribe seeks to 
assume; 

(c) Materials and information sub-
mitted with the application for a 
TERA, the result of meetings between 
the tribe and a representative of the 
Department and the Director’s written 
report; 

(d) The history of the tribe’s role in 
energy resource development, includ-

ing negotiating and approval or dis-
approval of pre-existing energy-related 
leases, business agreements, and 
rights-of-way; 

(e) The administrative expertise of 
the tribe available to regulate energy 
resource development within the scope 
of the final proposed TERA or the 
tribe’s plans for establishing that ex-
pertise; 

(f) The financial capacity of the tribe 
to maintain or procure the technical 
expertise needed to evaluate proposals 
and to monitor anticipated activities 
in a prudent manner; 

(g) The tribe’s past performance ad-
ministering contracts and grants asso-
ciated with self-determination pro-
grams, cooperative agreements with 
Federal and State agencies, and envi-
ronmental programs administered by 
the Environmental Protection Agency; 

(h) The tribe’s past performance 
monitoring activities undertaken by 
third parties under approved leases, 
business agreements, or rights-of-way; 
and 

(i) Any other factors the Secretary 
finds to be relevant in light of the 
scope of the proposed TERA. 

§ 224.73 How will the scope of energy 
resource development affect the 
Secretary’s determination of the 
tribe’s capacity? 

The Secretary’s review under § 224.72 
of the tribe’s capacity to manage and 
regulate energy resource development 
under the TERA will include a deter-
mination as to each type of energy re-
source development subject to the 
TERA for which the tribe seeks to reg-
ulate, and each type of regulatory ac-
tivity the tribe proposes to assume. 
The Secretary’s review of a TERA 
must be limited to activities specified 
by its provisions. 

§ 224.74 When must the Secretary ap-
prove or disapprove a final pro-
posed TERA? 

The Secretary must approve or dis-
approve a final proposed TERA or a re-
vised final proposed TERA within 270 
days of the Director’s receipt of a com-
plete application for a TERA. With the 
consent of the tribe, or as provided in 
§ 224.62(b), the Secretary may extend 
the period for a decision. 
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§ 224.75 What must the Secretary do 
upon approval or disapproval of a 
final proposed TERA? 

Within 10 days of the Secretary’s ap-
proval or disapproval of a final pro-
posed TERA, the Secretary must notify 
the tribal governing body in writing 
and take the following actions: 

If the Secretary’s 
decision is . . . Then the Secretary will . . . 

(a) To approve the 
final proposed 
TERA.

(1) Sign the TERA making it effective 
on the date of signature, and return 
the signed TERA to the tribal gov-
erning body; and 

(2) Maintain a copy of the TERA and 
any subsequent amendments or sup-
plements to the TERA. 

(b) To disapprove 
the final proposed 
TERA.

Send the tribe a notice of disapproval 
that must include: 

(1) The basis of the disapproval; 
(2) The changes or other actions 

required to address the Sec-
retary’s basis for disapproval; 
and 

(3) A statement that the decision is 
a final agency action and is sub-
ject to judicial review. 

§ 224.76 Upon notification of dis-
approval, may a tribe re-submit a 
revised final proposed TERA? 

Yes, within 45 days of receiving the 
notice of disapproval, or a later date as 
the Secretary and the tribe agree to in 
writing, the tribe may re-submit a re-
vised final proposed TERA, approved 
by the tribal governing body and 
signed by the tribe’s authorized rep-
resentative, to the Director that ad-
dresses the Secretary’s concerns. Un-
less the Secretary and the tribe other-
wise agree, the Secretary must approve 
or disapprove the revised final proposed 
TERA within 60 days of the Director’s 
receipt of the revised final proposed 
TERA. Within 10 days of the Sec-
retary’s approval or disapproval of a 
revised final proposed TERA, the Sec-
retary must notify the tribal governing 
body in writing and take the following 
actions: 

If the Secretary’s 
decision is . . . Then the Secretary will . . . 

(a) To approve the 
revised final pro-
posed TERA.

(1) Sign the TERA making it effective 
on the date of signature, and return 
the signed TERA to the tribal gov-
erning body; and 

(2) Maintain a copy of the TERA and 
any subsequent amendments or sup-
plements to the TERA. 

If the Secretary’s 
decision is . . . Then the Secretary will . . . 

(b) To disapprove 
the revised final 
proposed TERA.

Send the tribe a notice of disapproval 
that must include: 

(1) The reasons for the dis-
approval; and 

(2) A statement that the decision is 
a final agency action and is sub-
ject to judicial review. 

§ 224.77 Who may appeal the Sec-
retary’s decision on a final pro-
posed TERA or a revised final pro-
posed TERA? 

Only a tribe applying for a TERA 
may appeal the Secretary’s decision to 
disapprove a final proposed TERA or a 
revised final proposed TERA in accord-
ance with the appeal procedures con-
tained in subpart I of this part. No 
other person or entity may appeal the 
Secretary’s decision. The Secretary’s 
decision to approve a final proposed 
TERA or a revised final proposed 
TERA is a final agency action. 

Subpart D—Implementation of 
Tribal Energy Resource Agree-
ments 
APPLICABLE AUTHORITIES AND 

RESPONSIBILITIES 

§ 224.80 Under what authority will a 
tribe perform activities for energy 
resource development? 

A tribe will perform activities for en-
ergy resource development activities 
undertaken under a TERA under the 
authorities provided in the approved 
TERA. Notwithstanding anything in 
this part or an approved TERA to the 
contrary, a tribe will retain all sov-
ereign and other powers it otherwise 
possesses. 

§ 224.81 What laws are applicable to 
activities? 

Federal and tribal laws apply to ac-
tivities under a TERA, unless other-
wise specified in the TERA. 

§ 224.82 What activities will the De-
partment continue to perform after 
approval of a TERA? 

After approval of a TERA, the De-
partment will provide a tribe: 

(a) All activities that the Depart-
ment performs unless the tribe has as-
sumed such activities under the TERA; 
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(b) Access to title status information 
and support services needed by a tribe 
in the course of evaluating proposals 
for leases, business agreements, or 
rights-of-way; 

(c) Coordination between the tribe 
and the Department for ongoing main-
tenance of accurate real property 
records; 

(d) Access to technical support serv-
ices within the Department to assist 
the tribe in evaluating the physical, 
economic, financial, cultural, social, 
environmental, and legal consequences 
of approving proposals for leases, busi-
ness agreements, or rights-of-way 
under a TERA; and 

(e) Assistance to ensure that third- 
party violations or breaches of the 
terms of leases, business agreements, 
or rights-of-way or applicable provi-
sions of Federal law by third parties 
are handled appropriately. 

LEASES, BUSINESS AGREEMENTS, AND 
RIGHTS-OF-WAY UNDER A TERA 

§ 224.83 What must a tribe do after 
executing a lease or business agree-
ment, or granting a right-of-way? 

Following the execution of a lease, 
business agreement, or grant of right- 
of-way under a TERA, a tribe must: 

(a) Inform the public of approval of 
the lease, business agreement, or right- 
of-way under the authority granted in 
the TERA; and 

(b) Send a copy of the executed lease, 
business agreement, or right-of-way, or 
amendments, to the Director within 
one business day of execution. The 
copy must be sent by certified mail re-
turn receipt requested or by overnight 
delivery. 

§ 224.84 When may a tribe grant a 
right-of-way? 

A tribe may grant a right-of-way 
under a TERA if the grant of right-of- 
way is over tribal land for a pipeline or 
an electric transmission or distribution 
line if the pipeline or electric trans-
mission or distribution line serves: 

(a) An electric generation, trans-
mission, or distribution facility lo-
cated on tribal land; or 

(b) A facility located on tribal land 
that processes or refines energy re-
sources developed on tribal land. 

§ 224.85 When may a tribe enter into a 
lease or business agreement? 

A tribe may enter into a lease or 
business agreement for the purpose of 
energy resource development for: 

(a) Exploration for, extraction of, or 
other development of the tribe’s energy 
mineral resources on tribal land in-
cluding, but not limited to, marketing 
or distribution; 

(b) Construction or operation of an 
electric generation, transmission, or 
distribution facility located on tribal 
land; or 

(c) A facility to process or refine en-
ergy resources developed on tribal 
land. 

§ 224.86 Are there limits on the dura-
tion of leases, business agreements, 
and rights-of-way? 

(a) The duration of leases, business 
agreements, and rights-of-way entered 
into under a TERA are limited as fol-
lows: 

(1) For leases and business agree-
ments, except as provided in paragraph 
(b) of this section, 30 years; 

(2) For leases for production of oil re-
sources and gas resources, or both, 10 
years and as long after as oil or gas 
production continues in paying quan-
tities; and 

(3) For rights-of-way, 30 years. 
(b) A lease or business agreement a 

tribe enters into, or a right-of-way a 
tribe grants may be renewed at the dis-
cretion of the tribe as long as the 
TERA remains in effect and the ap-
proved activities have not been re-
scinded by the tribe or suspended or re-
assumed by the Department. 

VIOLATION OR BREACH 

§ 224.87 What are the obligations of a 
tribe if it discovers a violation or 
breach? 

As soon as practicable after discov-
ering or receiving notice of a violation 
or breach of a lease, business agree-
ment, or right-of-way of a Federal or 
tribal environmental law resulting 
from an activity undertaken by a third 
party under a lease, business agree-
ment, or right-of-way, the tribe must 
provide written notice to the Director 
describing: 
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(a) The nature of the violation or 
breach in reasonable detail; 

(b) The corrective action taken or 
planned by the tribe; and 

(c) The proposed period for the cor-
rective action to be completed. 

§ 224.88 What must the Director do 
after receiving notice of a violation 
or breach from the tribe? 

After receiving notice of a violation 
or breach from the tribe, the Director 
will: 

(a) Review the notice and conduct an 
investigation under § 224.135(b) includ-
ing, as necessary: 

(1) An on-site inspection; and 
(2) A review of relevant records, in-

cluding transactions and reports. 
(b) If the Director determines, after 

the investigation, that a violation or 
breach is not causing or will not cause 
imminent jeopardy to a physical trust 
asset, the Director will review, for con-
currence or disapproval, the corrective 
action to be taken or imposed by the 
tribe and the proposed period for com-
pletion of the corrective action; 

(c) If the Director determines, after 
the investigation, that a violation or 
breach is causing or will cause immi-
nent jeopardy to a physical trust asset, 
the Director will proceed under the im-
minent jeopardy provisions of subpart 
F of this part. 

§ 224.89 What procedures will the Sec-
retary use to enforce leases, busi-
ness agreements, or rights-of-way? 

(a) The Secretary and a tribe will 
consult with each other regarding en-
forcement of and Secretarial assistance 
needed to enforce leases, business 
agreements, or rights-of-way entered 
into under a TERA. When appropriate, 
the Secretary will: 

(1) Use the notification and enforce-
ment procedures established in 25 CFR 
parts 162, 211 and 225 to ensure compli-
ance with leases and business agree-
ments; and 

(2) Use the notification and enforce-
ment procedures of 25 CFR part 169 to 
ensure compliance with rights-of-way. 

(b) All enforcement remedies estab-
lished in 25 CFR parts 162, 211, 225, and 
169 are available to the Secretary. 

Subpart E—Interested Party 
Petitions 

§ 224.100 May a person or entity ask 
the Secretary to review a tribe’s 
compliance with a TERA? 

In accordance with this subpart, a 
person or entity that may be an inter-
ested party may submit to the Sec-
retary a petition to review a tribe’s 
compliance with a TERA. However, be-
fore filing a petition with the Sec-
retary, a person or entity that may be 
an interested party must first exhaust 
tribal remedies, if a tribe has provided 
for such remedies. If a tribe has not 
provided for tribal remedies, a person 
or entity that may be an interested 
party may file a petition directly with 
the Secretary. 

§ 224.101 Who is an interested party? 

For the purposes of this part, an in-
terested party is a person or entity 
that has demonstrated that an interest 
of the person or entity has sustained, 
or will sustain, an adverse environ-
mental impact as a result of a tribe’s 
failure to comply with a TERA. 

§ 224.102 Must a tribe establish a com-
ment or hearing process for ad-
dressing environmental concerns? 

Yes. The Act (25 U.S.C. 
3504(e)(2)(C)(iii)(I), (II) and 25 U.S.C. 
3504(e)(2)(B)(iii)(X)) and subpart B of 
this part require a tribe to establish an 
environmental review process under a 
TERA that: 

(a) Ensures that the public is notified 
about and has an opportunity to com-
ment on the environmental impacts of 
proposed tribal action to be taken 
under a TERA; 

(b) Requires that the tribe respond to 
relevant and substantive comments 
about the environmental impacts of a 
proposed tribal action before the tribe 
approves a lease, business agreement, 
or right-of-way; and 

(c) Provides for a process for con-
sultation with any affected States re-
garding off-reservation environmental 
impacts, if any, resulting from ap-
proval of a lease, business agreement, 
or right-of-way. 
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§ 224.103 Must a tribe establish other 
public participation processes? 

No. Except for the environmental re-
view process required by the Act and 
§ 224.63(b)(1), a tribe is not required to 
establish a process for public participa-
tion concerning non-environmental 
issues in a TERA or leases, business 
agreements or rights-of-way under-
taken under a TERA. However, a tribe 
may elect to establish procedures that 
permit the public to participate in pub-
lic hearings or that expand the scope of 
matters about which the public may 
comment. 

§ 224.104 Must a tribe enact tribal 
laws, regulations, or procedures 
permitting a person or entity to al-
lege that a tribe is not complying 
with a TERA? 

No. A tribe is not required, but may 
elect, to enact tribal laws, regulations, 
or procedures permitting a person or 
entity that may be an interested party 
to allege that a tribe is not complying 
with its TERA. 

§ 224.105 How may a person or entity 
obtain copies of tribal laws, regula-
tions, or procedures that would per-
mit an allegation of noncompliance 
with a TERA? 

(a) A person or entity that may be an 
interested party may obtain copies of 
tribal laws, regulations, or procedures 
that establish tribal remedies that per-
mit a person or entity to allege that 
the tribe is not complying with its 
TERA by making a request to the tribe 
in accordance with the TERA and 
§ 224.63(g). 

(b) Upon obtaining copies of tribal 
laws, regulations, or procedures under 
subsection (a), a person or entity that 
may be an interested party may file a 
petition with the tribe under those 
tribal laws, regulations, or procedures. 

(c) If the person or entity that may 
be an interested party files a petition 
alleging noncompliance with a TERA, 
the person or entity becomes a peti-
tioner, and the tribe must respond ac-
cording to § 224.106. 

§ 224.106 If a tribe has enacted tribal 
laws, regulations, or procedures for 
challenging tribal action, how must 
the tribe respond to a petition? 

If a tribe has enacted tribal laws, reg-
ulations, or procedures under which a 
petitioner may file a petition alleging 
noncompliance with a TERA, the tribe 
must: 

(a) Within a reasonable time issue a 
final written decision under the tribal 
laws, regulations, or procedures that 
addresses the claim. The decision may 
include a determination of whether the 
petitioner is an interested party; 

(b) Provide a copy of its final written 
decision to the petitioner; and 

(c) If the tribe fails, within a reason-
able period, to issue a written decision 
to a petition that a petitioner brings 
under applicable tribal laws, regula-
tions, or procedures the petitioner may 
file a petition with the Secretary. 

§ 224.107 What must a petitioner do be-
fore filing a petition with the Sec-
retary? 

Before a petitioner may file a peti-
tion with the Secretary under this sub-
part, the petitioner must have ex-
hausted tribal remedies by partici-
pating in any tribal process under 
§ 224.106, including any tribal appeal 
process. 

§ 224.108 May tribes offer a resolution 
of a petitioner’s claim? 

Yes. In responding to a petition filed 
under tribal laws, regulations or proce-
dures, a tribe may, with the peti-
tioner’s written consent, resolve the 
petitioner’s claims. 

§ 224.109 What must a petitioner claim 
or request in a petition filed with 
the Secretary? 

In a petition filed with the Secretary, 
a petitioner must: 

(a) Claim that the tribe, through its 
action or inaction has failed to comply 
with terms or provisions of a TERA, 
and, as a result, the petitioner’s inter-
est has sustained or will sustain an ad-
verse environmental impact. 

(b) Request that the Secretary review 
the claims raised in the petition; and 

(c) Request that the Secretary take 
whatever action is necessary to bring a 
tribe into compliance with the TERA. 
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§ 224.110 What must a petition to the 
Secretary contain? 

A petition must contain: 
(a) The petitioner’s name and contact 

information; 
(b) Specific facts demonstrating that 

the interested party under § 224.101, in-
cluding identification of the affected 
interest; 

(c) Specific facts demonstrating that 
the petitioner exhausted tribal rem-
edies, if tribal laws, regulations, or 
procedures permitted the petitioner to 
allege tribal noncompliance with a 
TERA; 

(d) A description of facts supporting 
the petitioner’s allegation of the 
tribe’s noncompliance with a TERA; 

(e) A description of the adverse envi-
ronmental impact that the petitioner’s 
interest has sustained or will sustain 
because of the tribe’s alleged non-
compliance with the TERA; 

(f) A copy of any written decision the 
tribe issued responding to the peti-
tioner’s claims; 

(g) If applicable, a statement that the 
tribe has issued no written decision 
within a reasonable time related to a 
claim a petitioner has filed with the 
tribe under applicable tribal laws, reg-
ulations, or procedures; 

(h) If applicable, a statement and 
supporting documentation that the 
tribe did not respond to the peti-
tioner’s request under § 224.105(a) for 
copies of any tribal laws, regulations, 
or procedures allowing the petitioner 
to allege that the tribe is not com-
plying with a TERA; and 

(i) Any other information relevant to 
the petition. 

§ 224.111 When may a petitioner file a 
petition with the Secretary? 

(a) A petitioner may file a petition 
with the Secretary: 

(1) By delivering the petition to the 
Director within 30 days of receiving the 
tribe’s final written decision address-
ing the allegation of noncompliance 
under applicable tribal laws, regula-
tions, or procedures; 

(2) Within a reasonable period fol-
lowing the tribe’s constructive denial 
of the petition under § 224.106(c), and 
the Secretary will determine if the pe-
tition is timely in light of the applica-
ble facts and circumstances; or 

(3) The tribe did not respond to the 
petitioner’s request for copies of any 
tribal laws, regulations, or procedures 
under § 224.105(a). 

(b) A petitioner may file a petition 
directly with the Secretary if the tribe 
has no tribal laws, regulations or pro-
cedures that provide the petitioner an 
opportunity to allege tribal noncompli-
ance with a TERA. 

§ 224.112 What must the Director do 
upon receipt of a petition? 

Within 20 days after receiving a peti-
tion, the Director must: 

(a) Notify the tribe in writing that 
the Director has received a petition; 

(b) Provide a copy of the complete 
petition to the tribe; 

(c) Initiate a petition consultation 
with the tribe that will address the pe-
titioner’s allegation of a tribe’s non-
compliance with a TERA and alter-
natives to resolve any noncompliance; 
and 

(d) Notify the tribe in writing by cer-
tified mail, return receipt requested, 
when the petition consultation is com-
plete. 

§ 224.113 What must the tribe do after 
it completes petition consultation 
with the Director? 

(a) Within 45 days of receiving the Di-
rector’s notice that the petition con-
sultation is complete, the tribe must 
respond to any claim made in the peti-
tion by submitting a written response 
to the Director; and 

(b) Within a reasonable time after 45 
days following the completion of the 
petition consultation process, the tribe 
must cure or otherwise resolve each 
claim of noncompliance made in the 
petition. 

§ 224.114 How may the tribe address a 
petition in its written response? 

In addition to responding to the peti-
tioner’s claims, the tribe may also: 

(a) Include its interpretation of rel-
evant provisions of the TERA and 
other legal requirements; 

(b) Discuss whether the petitioner is 
an interested party; 

(c) State whether the petitioner has 
exhausted tribal remedies, and if so, 
how; and 
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(d) Propose to cure or otherwise re-
solve the claims within the time frame 
in § 224.113(b). 

§ 224.115 When in the petition process 
must the Director investigate a 
tribe’s compliance with a TERA? 

The Director must investigate the 
petitioner’s claims of the tribe’s non-
compliance with a TERA only after 
making a threshold determination 
that: 

(a) The tribe has denied or failed to 
respond to each claim made in the peti-
tion within the period under 
§ 224.113(a); or 

(b) The tribe has failed, refused, or 
was unable to cure or otherwise resolve 
each claim made in the petition within 
a reasonable period, as determined by 
the Director, after the expiration of 
the period in § 224.113(b). 

§ 224.116 What is the time period in 
which the Director must investigate 
a tribe’s compliance with a TERA? 

(a) If the Director determines under 
§ 224.115 that one of the threshold deter-
minations in § 224.114 has been met, 
then within 120 days of the Director’s 
receipt of a petition, the Director must 
determine whether or not a tribe is in 
compliance with the TERA; 

(b) The Director may extend the time 
for determining a tribe’s compliance 
with a TERA up to 120 days in any case 
in which the Director determines that 
additional time is necessary to evalu-
ate the claims in the petition and the 
tribe’s written response, if any. If the 
Director decides to extend the time, 
the Director must notify the petitioner 
and the tribe in writing of the exten-
sion. 

§ 224.117 Must the Director make a de-
termination of the tribe’s compli-
ance with a TERA? 

(a) Yes. Upon a finding that one of 
the threshold determinations in 
§ 224.115 has been met, the Director 
must make a determination of the 
tribe’s compliance with a TERA within 
the time period in § 224.116. 

(b) If the Director determines that 
the tribe is in compliance with the 
TERA, the Director will notify the 
tribe and the petitioner in writing; 

(c) If the Director determines that 
the tribe is not in compliance with the 

TERA, the Director will notify the 
tribe and the petitioner in writing and, 
in addition, must provide the tribe: 

(1) A written determination that de-
scribes the manner in which the TERA 
has been violated together with a writ-
ten notice of the violations; 

(2) Notice of a reasonable oppor-
tunity to comply with the TERA; and 

(3) Notice of the tribe’s opportunity 
for a hearing. 

§ 224.118 How must the tribe respond 
to the Director’s notice of the op-
portunity for a hearing? 

The tribe must respond in writing to 
the Director’s notice of the oppor-
tunity for a hearing within 20 days of 
receipt of the notice by requesting a 
hearing or declining to request a hear-
ing. If the tribe does not respond with-
in the time period, the Director will 
proceed with making a decision with-
out further input from the tribe. 

§ 224.119 What must the Director do 
when making a decision on a peti-
tion? 

(a) The Director must issue a written 
decision to the tribe and the petitioner 
stating the basis for the decision about 
the tribe’s compliance or noncompli-
ance with the TERA within 30 days fol-
lowing: 

(1) A hearing, if the tribe requested a 
hearing; 

(2) The tribe’s declining the oppor-
tunity for a hearing; or 

(3) The tribe’s failure to respond to 
the opportunity for a hearing within 20 
days of the Director’s written notice of 
the opportunity for a hearing. 

(b) If the Director decides that the 
tribe is not in compliance with the 
TERA, the Director must: 

(1) Include findings of fact and con-
clusions of law with the written deci-
sion to the tribe; and 

(2) Take action to ensure compliance 
with the TERA. 

§ 224.120 What action may the Director 
take to ensure compliance with a 
TERA? 

If the Director decides that a tribe is 
not in compliance with a TERA, the 
Director may take action to ensure 
compliance with the TERA including: 
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(a) Temporarily suspending any ac-
tivity under a lease, business agree-
ment, or right-of-way until the tribe 
complies with the TERA; or 

(b) Rescinding approval of part of the 
TERA, or 

(c) Rescinding all of the TERA and 
recommending that the Secretary re-
assume activities under subpart G of 
this part. 

§ 224.121 How may a tribe or a peti-
tioner appeal the Director’s deci-
sion about the tribe’s compliance 
with the TERA? 

A tribe or a petitioner, or both, may 
appeal the Director’s decision on the 
petition under § 224.119 to the Principal 
Deputy Assistant Secretary—Indian 
Affairs under subpart I of this part. 

Subpart F—Periodic Reviews 

§ 224.130 What is the purpose of this 
subpart? 

This subpart describes how the Sec-
retary and a tribe will develop and per-
form the periodic review and evalua-
tion required by the Act and by a 
TERA. 

§ 224.131 What is a periodic review 
and evaluation? 

A periodic review and evaluation is 
an examination the Director performs 
to monitor a tribe’s performance of ac-
tivities associated with the develop-
ment of energy resources and to review 
compliance with a TERA. During the 
TERA consultation, a tribe and the Di-
rector will develop a periodic review 
and evaluation process that addresses 
the tribe’s specific circumstances and 
the terms and conditions of the tribe’s 
TERA. The tribe will include the 
agreed-upon periodic review and eval-
uation process in its final proposed 
TERA. 

§ 224.132 How does the Director con-
duct a periodic review and evalua-
tion? 

(a) The Director will conduct a peri-
odic review and evaluation under the 
TERA, in consultation with the tribe, 
and in cooperation with other Depart-
mental bureaus and offices whose ac-
tivities the tribe assumed or that per-
form activities for the tribe. 

(b) The Director will communicate 
with the Designated Tribal Official 
throughout the process established by 
this section. 

(c) During the periodic review and 
evaluation, the Director will: 

(1) Review relevant records and docu-
ments, including transactions and re-
ports the tribe prepares under the 
TERA; 

(2) Conduct on-site inspections as ap-
propriate; and 

(3) Review compliance with statutes 
and regulations applicable to activities 
undertaken under the TERA. 

(d) Review the effect on physical 
trust assets resulting from activities 
undertaken under a TERA. 

(e) Upon written request, the tribe 
should provide the Director with 
records and documents relevant to the 
provisions of the TERA. In addition, 
the tribe should identify any informa-
tion in these submitted records and 
documents that is confidential, com-
mercial and financial. Specific excep-
tions to disclosure under the Freedom 
of Information Act, or other statutory 
protections against disclosure, may 
apply and preclude disclosure of this 
information to third parties as pro-
vided for in § 224.55. 

§ 224.133 What must the Director do 
after a periodic review and evalua-
tion? 

After a periodic review and evalua-
tion, the Director must prepare a writ-
ten report of the results and send the 
report to the Designated Tribal Offi-
cial. 

§ 224.134 How often must the Director 
conduct a periodic review and eval-
uation? 

The Director must conduct a periodic 
review and evaluation annually during 
the first 3 years of a TERA. After the 
third annual review and evaluation, 
the Secretary and the tribe may mutu-
ally agree to amend the TERA to con-
duct periodic reviews and evaluations 
once every 2 years. 

§ 224.135 Under what circumstances 
may the Director conduct addi-
tional reviews and evaluations? 

The Director may conduct additional 
reviews and evaluations: 

(a) At a tribe’s request; 
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(b) As part of an investigation under-
taken when the tribe notifies the Di-
rector of a violation or breach; 

(c) As part of an investigation under-
taken because of a petition submitted 
under subpart E of this part; 

(d) As follow-up to a determination 
that harm or the potential for harm to 
a physical trust asset, previously iden-
tified in a periodic review and evalua-
tion, exists; or 

(e) As the Secretary determines ap-
propriate to carry out the Secretary’s 
trust responsibilities. 

NONCOMPLIANCE 

§ 224.136 How will the Director’s re-
port address a tribe’s noncompli-
ance? 

This section applies if the Director 
conducts a review and evaluation or in-
vestigation of a notice of violation of 
Federal law or the terms of a TERA. 

(a) If the Director determines that 
the tribe has not complied with Fed-
eral law or the terms of a TERA, the 
Director’s written report must include 
a determination of whether the tribe’s 
noncompliance has resulted in harm or 
the potential for harm to a physical 
trust asset. 

(b) If the Director determines that 
the tribe’s noncompliance may cause 
harm or has caused harm to a physical 
trust asset, the Director must also de-
termine whether the noncompliance 
cause imminent jeopardy to a physical 
trust asset. 

§ 224.137 What must the Director do if 
a tribe’s noncompliance has re-
sulted in harm or the potential for 
harm to a physical trust asset? 

If, because of the tribe’s noncompli-
ance with Federal law or the terms of 
a TERA, the Director determines that 
there is harm or the potential for harm 
to a physical trust asset that does not 
rise to the level of imminent jeopardy 
to a physical trust asset, the Director 
must: 

(a) Document the issue in the written 
report of the review and evaluation; 

(b) Report the issue in writing to the 
tribal governing body; 

(c) Report the issue in writing to the 
Assistant Secretary—Indian Affairs; 
and 

(d) Determine what action, if any, 
the Secretary must take to protect the 
physical trust asset, which could in-
clude temporary suspension of the ac-
tivity that resulted in non-compliance 
with the TERA or other applicable 
Federal laws or rescinding approval of 
all or part of the TERA. 

§ 224.138 What must the Director do if 
a tribe’s noncompliance has caused 
imminent jeopardy to a physical 
trust asset? 

If the Director finds that a tribe’s 
noncompliance with a Federal law or 
the terms of a TERA has caused immi-
nent jeopardy to a physical trust asset, 
the Director must: 

(a) Immediately notify the tribe by a 
telephone call to the Designated Tribal 
Official followed by a written notice by 
facsimile to the Designated Tribal Offi-
cial and the tribal governing body of 
the imminent jeopardy to a physical 
trust asset. The notice must contain: 

(1) A description of the tribe’s non-
compliance with Federal law or the 
terms of the TERA; 

(2) A description of the physical trust 
asset and the nature of the imminent 
jeopardy to a physical trust asset re-
sulting from the tribe’s noncompliance; 
and 

(3) An order to the tribe to cease spe-
cific conduct or take specific action 
deemed necessary by the Director to 
correct any condition that caused the 
imminent jeopardy to a physical trust 
asset. 

(b) Issue a finding that the tribe’s 
noncompliance with the TERA or a 
Federal law has caused imminent jeop-
ardy to a physical trust asset. 

§ 224.139 What must a tribe do after 
receiving a notice of imminent jeop-
ardy to a physical trust asset? 

(a) Upon receipt of a notice of immi-
nent jeopardy to a physical trust asset, 
the tribe must cease specific conduct 
outlined in the notice or take specific 
action the Director orders that is nec-
essary to correct any condition causing 
the imminent jeopardy; and 

(b) Within 5 days of receiving a no-
tice of imminent jeopardy to a physical 
trust asset, the tribe must submit a 
written response to the Director that: 

(1) Responds to the Director’s finding 
that the tribe has failed to comply 
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with a Federal law or the terms of the 
TERA; 

(2) Responds to the Director’s finding 
of imminent jeopardy to a physical 
trust asset; 

(3) Describes the status of the tribe’s 
cessation of specific conduct or specific 
action the tribe has taken to correct 
any condition causing imminent jeop-
ardy to a physical trust asset; and 

(4) Describes what further actions, if 
any, the tribe proposes to take to cor-
rect any condition, cited in the notice, 
causing imminent jeopardy to a phys-
ical trust asset. 

§ 224.140 What must the Secretary do 
if the tribe fails to respond to or 
does not comply with the Director’s 
order? 

If the tribe does not respond to or 
does not comply with the Director’s 
order under § 224.138(a)(3), the Sec-
retary may take any actions the Sec-
retary deems appropriate to protect 
the physical trust asset, which may in-
clude the immediate reassumption of 
all activities the tribe assumed under 
the TERA. The procedures in subpart G 
of this part do not apply to reassump-
tion under this section. 

§ 224.141 What must the Secretary do 
if the tribe responds to the Direc-
tor’s order? 

(a) If the tribe responds in a timely 
manner to the Director’s order under 
§ 224.138, the Secretary must: 

(1) Evaluate the tribe’s response; 
(2) Determine whether or not the 

tribe has complied with the TERA and 
the Federal law cited in the notice; and 

(3) If the Secretary determines, after 
reviewing the tribe’s response, that the 
tribe has not complied with the TERA 
or with a Federal law, the Secretary 
will determine whether the noncompli-
ance caused imminent jeopardy to a 
physical trust asset. 

(b) If the Secretary determines that 
the tribe’s noncompliance has caused 
imminent jeopardy to a physical trust 
asset, the Secretary may: 

(1) Order the tribe to take any action 
the Secretary deems necessary to com-
ply with the TERA or Federal law and 
to protect the physical trust asset; or 

(2) Take any action the Secretary 
deems necessary to protect the phys-

ical trust asset, including reassump-
tion under subpart G of this part. 

(c) If the Secretary determines, after 
reviewing the tribe’s response, that the 
tribe has complied with the TERA and 
with Federal law, the Secretary will 
withdraw the Director’s order. 

(d) The Secretary must base a finding 
of imminent jeopardy to a physical 
trust asset on the tribe’s non-compli-
ance with a TERA or violation of a 
Federal law. 

Subpart G—Reassumption 

§ 224.150 What is the purpose of this 
subpart? 

This subpart explains when and how 
the Secretary may reassume all activi-
ties included within a TERA without 
the consent of the tribe. 

§ 224.151 When may the Secretary re-
assume activities? 

Upon issuing a written finding of im-
minent jeopardy to a physical trust 
asset, the Secretary may reassume ac-
tivities under a TERA in accordance 
with this subpart. The Secretary may 
also reassume activities approved 
under a TERA in response to a petition 
from an interested party under subpart 
E of this part. Only the Secretary or 
the Assistant Secretary—Indian Affairs 
may reassume activities under a 
TERA. 

§ 224.152 Must the Secretary always 
reassume the activities upon a find-
ing of imminent jeopardy to a phys-
ical trust asset? 

(a) The Secretary may take whatever 
actions the Secretary deems necessary 
to protect the physical trust asset. At 
the discretion of the Secretary, these 
actions may include reassumption of 
the activities a tribe assumed under a 
TERA. 

(b) If the tribe does not respond to or 
does not comply with the Director’s 
order under § 224.138(a)(3), the Sec-
retary must immediately reassume all 
activities the tribe assumed under the 
TERA. The notice procedures in this 
subpart will not apply to such imme-
diate reassumption. 

VerDate Sep<11>2014 11:46 May 10, 2016 Jkt 238087 PO 00000 Frm 00832 Fmt 8010 Sfmt 8010 Q:\25\25V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



823 

Bureau of Indian Affairs, Interior § 224.159 

NOTICE OF INTENT TO REASSUME 

§ 224.153 Must the Secretary notify the 
tribe of an intent to reassume the 
authority granted? 

If the Secretary determines under 
§ 224.152 that reassumption is necessary 
to protect the physical trust asset, the 
Secretary will issue a written notice to 
the tribal governing body of the Sec-
retary’s intent to reassume. 

§ 224.154 What must a notice of intent 
to reassume include? 

A notice of intent to reassume must 
include: 

(a) A statement of the reasons for the 
intended reassumption, including, as 
applicable, a copy of the Secretary’s 
written finding of imminent jeopardy 
to a physical trust asset; 

(b) A description of specific measures 
that the tribe must take to correct the 
violation and any condition that 
caused the imminent jeopardy to a 
physical trust asset; 

(c) The time period within which the 
tribe must take the measures to cor-
rect the violation of the TERA and any 
condition that caused the imminent 
jeopardy to a physical trust asset; and 

(d) The effective date of the re-
assumption, if the tribe does not meet 
the requirements in paragraphs (b) and 
(c) of this section. 

§ 224.155 When must a tribe respond to 
a notice of intent to reassume? 

The tribe must respond to the Direc-
tor in writing by mail, facsimile, or 
overnight express within 5 days of re-
ceiving the Secretary’s notice of intent 
to reassume. If sent by mail, the tribe 
must send the response by certified 
mail, with return receipt requested. 
The Director will consider the date of 
the written response as the date it is 
postmarked. 

§ 224.156 What information must the 
tribe’s response to the notice of in-
tent to reassume include? 

The tribe’s response to the notice of 
intent to reassume must state that: 

(a) The tribe has complied with the 
Secretary’s requirements in the notice 
of intent to reassume; 

(b) The tribe is taking specified 
measures to comply with the Sec-

retary’s requirements, and when the 
tribe will complete such measures, if 
the tribe needs more than 5 days to do 
so; or 

(c) The tribe will not comply with 
the Secretary’s requirements. 

§ 224.157 How must the Secretary pro-
ceed after receiving the tribe’s re-
sponse? 

(a) If the Secretary determines that 
the tribe’s proposed or completed ac-
tions to comply with the Secretary’s 
requirements are adequate to correct 
the violation of the TERA or Federal 
law and any condition that caused the 
imminent jeopardy, the Secretary will: 

(1) Notify the tribe of the adequacy of 
its response in writing; and 

(2) Terminate the reassumption pro-
ceedings in writing. 

(b) If the Secretary determines that 
the tribe’s proposed or completed ac-
tions to comply with the Secretary’s 
requirements are not adequate, then 
the Secretary will issue a written no-
tice of reassumption. 

§ 224.158 What must the Secretary in-
clude in a written notice of re-
assumption? 

The written notice of reassumption 
must include: 

(a) A description of the authorities 
the Secretary is reassuming; 

(b) The reasons for the determination 
under § 224.157(b); 

(c) The effective date of the re-
assumption; and 

(d) A statement that the decision is a 
final agency action and is subject to ju-
dicial review. 

§ 224.159 How will reassumption affect 
valid existing rights or lawful ac-
tions taken before the effective date 
of the reassumption? 

Reassumption will not affect valid 
existing rights that vested before the 
effective date of the reassumption or 
lawful actions the tribe and the Sec-
retary took before the effective date of 
the reassumption. 
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§ 224.160 How will reassumption affect 
a TERA? 

Reassumption of a TERA applies to 
all of the authority and activities as-
sumed under a TERA. Upon reassump-
tion, the tribe must also return all De-
partmental resources transferred under 
the TERA and any relevant records and 
documents to the Secretary. 

§ 224.161 How may reassumption affect 
the tribe’s ability to enter into a 
new TERA or to modify another 
TERA to administer additional ac-
tivities or to assume administration 
of activities that the Secretary pre-
viously reassumed? 

Following reassumption, a tribe may 
submit a request to enter into a new 
TERA or modify another TERA to ad-
minister additional activities, or as-
sume administration of activities that 
the Secretary previously reassumed. In 
reviewing a subsequent tribal request, 
however, the Secretary may consider 
the fact that activities were reassumed 
and any change in circumstances sup-
porting the tribe’s request. 

Subpart H—Rescission 

§ 224.170 What is the purpose of this 
subpart? 

This subpart explains the process and 
requirements under which a tribe may 
rescind a TERA and therefore return to 
the Secretary all authority and activi-
ties assumed under that TERA. 

§ 224.171 Who may rescind a TERA? 
Only a tribe may rescind a TERA. 

§ 224.172 May a tribe rescind only 
some of the activities subject to a 
TERA while retaining a portion of 
those activities? 

No. A tribe may only rescind a TERA 
in its entirety, including the authority 
to approve leases, business agreements 
and grant rights-of-way for specific en-
ergy resource development, not some of 
the authority or activities subject to 
the TERA. 

§ 224.173 How does a tribe rescind a 
TERA? 

To rescind a TERA, a tribe must sub-
mit to the Secretary a written tribal 
resolution or other official action of 

the tribe’s governing body approving 
the voluntary rescission of the TERA. 
Upon rescission, the tribe must also re-
turn all Departmental resources trans-
ferred under the TERA and any rel-
evant records and documents. 

§ 224.174 When does a voluntary re-
scission become effective? 

A voluntary rescission becomes effec-
tive on the date specified by the Sec-
retary, provided that the date is no 
more than 90 days after the Secretary 
receives the tribal resolution or other 
official action the tribe submits under 
§ 224.173. 

§ 224.175 How will rescission affect 
valid existing rights or lawful ac-
tions taken before the rescission? 

Rescission does not affect valid exist-
ing rights that vested before the effec-
tive date of the rescission or lawful ac-
tions the tribe and the Secretary took 
before the effective date of the rescis-
sion. 

Subpart I—General Appeal 
Procedures 

§ 224.180 What is the purpose of this 
subpart? 

The purpose of this subpart is to ex-
plain who may appeal Departmental 
decisions or inaction under this part 
and the initial administrative appeal 
processes, and general administrative 
appeal processes, including how 25 CFR 
part 2 and 43 CFR part 4 apply, and the 
effective dates for appeal decisions. 

§ 224.181 Who may appeal Depart-
mental decisions or inaction under 
this part? 

The following persons or entities 
may appeal Department decisions or 
inaction under this part: 

(a) A tribe that is adversely affected 
by a decision of or inaction by an offi-
cial of the Department of the Interior 
under this part; 

(b) A third party who has entered 
into a lease, right-of-way, or business 
agreement with a tribe under an ap-
proved TERA and is adversely affected 
by a decision of, or inaction by a De-
partment official under this part; or 

VerDate Sep<11>2014 11:46 May 10, 2016 Jkt 238087 PO 00000 Frm 00834 Fmt 8010 Sfmt 8010 Q:\25\25V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



825 

Bureau of Indian Affairs, Interior § 224.185 

(c) An interested party who is ad-
versely affected by a decision of or in-
action by the Director under subpart E 
of this part, provided that the inter-
ested party may appeal only those 
issues raised in its prior participation 
under subpart E of this part and may 
not appeal any other decision rendered 
or inaction under this part. 

§ 224.182 What is the Initial Appeal 
Process? 

The initial appeal process is as fol-
lows: 

(a) Within 30 days of receiving an ad-
verse decision by the Director or with-
in 30 days after the time period within 
which the Director is required to act 
under subpart E, a party that may ap-
peal under this subpart may file an ap-
peal to the Principal Deputy Assistant 
Secretary-Indian Affairs; 

(b) Within 60 days of receiving an ap-
peal, the Principal Deputy Assistant 
Secretary—Indian Affairs will review 
the record and issue a written decision 
on the appeal; and 

(c) Within 7 days of a decision by the 
Principal Deputy Assistant Secretary— 
Indian Affairs, the Secretary will pro-
vide a written copy of the decision to 
the tribe and other participating par-
ties. 

§ 224.183 What other administrative 
appeals processes also apply? 

The administrative appeal processes 
in 25 CFR part 2 and 43 CFR part 4, sub-
ject to the limitations in § 224.184, 
apply to: 

(a) An interested party’s appeal from 
an adverse decision or inaction by the 
Principal Deputy Assistant Secretary— 
Indian Affairs under § 224.182; and 

(b) An appeal by a tribe or a person 
or entity that has entered into a lease, 
business agreement, or right-of-way 
from an adverse decision by or the in-
action of a Departmental official taken 
under this part. 

§ 224.184 How do other administrative 
appeals processes apply? 

The administrative appeals process 
in 25 CFR part 2 and 43 CFR part 4 are 
modified, only as they apply to appeals 
under this part, as set forth in this sec-
tion. 

(a) The definition of interested party 
in 25 CFR part 2 and as incorporated in 
43 CFR part 4 does not apply to this 
part. 

(b) The right of persons or entities 
other than an appealing party to par-
ticipate in appeals under 25 CFR part 2 
and 43 CFR part 4 does not apply to 
this part, except as permitted under 
paragraph (c) of this section. 

(c) The only persons or entities, 
other than appealing parties, under 
§ 224.181(a) to (c), who may participate 
in an appeal under this part are: 

(1) The Secretary, if an appeal is 
taken from a decision of the Director 
or Principal Deputy Assistant Sec-
retary—Indian Affairs; 

(2) A tribe, which may intervene, ap-
pear as an amicus curiae, or otherwise 
appear in any appeal taken under this 
part by a person or entity who has en-
tered into a lease, business agreement, 
or right-of-way with the tribe or by an 
interested party under this part; or 

(3) A person or entity that has en-
tered into a lease, business agreement, 
or right-of-way with a tribe, may inter-
vene, appear as an amicus curiae, or 
otherwise appear in any appeal taken 
under this part by the tribe or by an in-
terested party under this part. 

(d) The Secretary does not have an 
obligation to provide notice and serv-
ice upon non-appealing persons as pro-
vided in 25 CFR part 2 and 43 CFR part 
4. The only exception to this principle 
is that notice and service of all docu-
ments must be served consistent with 
the requirements of 25 CFR part 2 and 
43 CFR part 4 on those persons or enti-
ties identified in paragraph (c) of this 
section. 

§ 224.185 When are decisions under 
this part effective? 

Decisions under subpart I are effec-
tive as follows: 

(a) Decisions of the Secretary dis-
approving a final proposed TERA or a 
revised final proposed TERA under sub-
part C of this part, a finding of immi-
nent jeopardy to a physical trust asset 
under subpart F of this part, and deci-
sions by the Secretary or the Assistant 
Secretary—Indian Affairs to reassume 
activities under subpart G of this part 
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are final for the Department. These de-
cisions and findings are effective upon 
issuance. 

(b) Decisions under this part, other 
than those in paragraph (a) of this sec-
tion, that adversely affect a tribe and 
for which an appeal is pending are not 
final for the Department and are not 
effective while the appeal is pending, 
unless: 

(1) The tribe had an opportunity for a 
hearing before the decision was issued; 

(2) The tribe had a reasonable 
amount of time to comply with the 
TERA after the decision was issued; 
and 

(3) The Interior Board of Indian Ap-
peals (Board), the Secretary, or Assist-
ant Secretary—Indian Affairs issued a 
written decision that, notwithstanding 
a reasonable period given the tribe to 
comply with the TERA, the tribe has 
failed to take the actions necessary to 
comply with the TERA. 

(c) All other decisions rendered by 
the Board or the Assistant Secretary— 
Indian Affairs in an appeal from a Di-
rector’s decision under subparts E, F, 
or G of this part are effective when 
issued. 

PART 225—OIL AND GAS, GEO-
THERMAL, AND SOLID MINERALS 
AGREEMENTS 

Subpart A—General 

Sec. 
225.1 Purpose and scope. 
225.2 Information collection. 
225.3 Definitions. 
225.4 Authority and responsibility of the 

Bureau of Land Management (BLM). 
225.5 Authority and responsibility of the Of-

fice of Surface Mining Reclamation and 
Enforcement (OSMRE). 

225.6 Authority and responsibility of the 
Minerals Management Service (MMS). 

Subpart B—Minerals Agreements 

225.20 Authority to contract. 
225.21 Negotiation procedures. 
225.22 Approval of minerals agreements. 
225.23 Economic assessments. 
225.24 Environmental studies. 
225.25 Resolution of disputes. 
225.26 Auditing and accounting. 
225.27 Forms and reports. 
225.28 Approval of amendments to minerals 

agreements. 

225.29 Corporate qualifications and requests 
for information. 

225.30 Bonds. 
225.31 Manner of payments. 
225.32 Permission to start operations. 
225.33 Assignment of minerals agreements. 
225.34 [Reserved] 
225.35 Inspection of premises; books and ac-

counts. 
225.36 Minerals agreement cancellation; Bu-

reau of Indian Affairs notice of non-
compliance. 

225.37 Penalties. 
225.38 Appeals. 
225.39 Fees. 
225.40 Government employees cannot ac-

quire minerals agreements. 

AUTHORITY: Indian Mineral Development 
Act of 1982, 25 U.S.C. 2101–2108; and 25 U.S.C. 
2 and 9. 

SOURCE: 59 FR 14971, Mar. 30, 1994, unless 
otherwise noted. 

Subpart A—General 
§ 225.1 Purpose and scope. 

(a) The regulations in this part, ad-
ministered by the Bureau of Indian Af-
fairs under the direction of the Sec-
retary of the Interior, govern minerals 
agreements for the development of In-
dian-owned minerals entered into pur-
suant to the Indian Mineral Develop-
ment Act of 1982, 25 U.S.C. 2101–2108 
(IMDA). These regulations are applica-
ble to the lands or interests in lands of 
any Indian tribe, individual Indian or 
Alaska native the title to which is held 
in trust by the United States or is sub-
ject to a restriction against alienation 
imposed by the United States. These 
regulations are intended to ensure that 
Indian mineral owners are permitted to 
enter into minerals agreements that 
will allow the Indian mineral owners to 
have more responsibility in overseeing 
and greater flexibility in disposing of 
their mineral resources, and to allow 
development in the manner which the 
Indian mineral owners believe will 
maximize their best economic interest 
and minimize any adverse environ-
mental or cultural impact resulting 
from such development. Pursuant to 
section 4 of the IMDA (25 U.S.C. 
2103(e)), as part of this greater flexi-
bility, where the Secretary has ap-
proved a minerals agreement in com-
pliance with the provisions of 25 U.S.C. 
chap. 23 and any other applicable provi-
sion of law, the United States shall not 
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be liable for losses sustained by a tribe 
or individual Indian under such min-
erals agreement. However, as further 
stated in the IMDA, the Secretary con-
tinues to have a trust obligation to en-
sure that the rights of a tribe or indi-
vidual Indian are protected in the 
event of a violation of the terms of any 
minerals agreement, and to uphold the 
duties of the United States as derived 
from the trust relationship and from 
any treaties, executive orders, or 
agreements between the United States 
and any Indian tribe. 

(b) The regulations in this part shall 
become effective and in full force on 
April 29, 1994, and shall be subject to 
amendment at any time by the Sec-
retary; Provided, that no such regula-
tion that becomes effective after the 
date of approval of any minerals agree-
ment shall operate to affect the dura-
tion of the minerals agreement, the 
rate of royalty or financial consider-
ation, rental, or acreage unless agreed 
to by all parties to the minerals agree-
ment. 

(c) The regulations of the Bureau of 
Land Management, the Office of Sur-
face Mining Reclamation and Enforce-
ment, and the Minerals Management 
Service that are referenced in §§ 225.4, 
225.5, and 225.6 are supplemental to 
these regulations, and apply to min-
erals agreements for development of 
Indian mineral resources unless specifi-
cally stated otherwise in this part or in 
other Federal regulations. To the ex-
tent the parties to a minerals agree-
ment are able to provide reasonable 
provisions satisfactorily addressing the 
issues of valuation, method of pay-
ment, accounting, and auditing, gov-
erned by the Minerals Management 
Service regulations, the Secretary may 
approve alternate provisions in a min-
erals agreement. 

(d) Nothing in these regulations is in-
tended to prevent Indian tribes from 
exercising their lawful governmental 
authority to regulate the conduct of 
persons, businesses, or minerals oper-
ations within their territorial jurisdic-
tion. 

§ 225.2 Information collection. 
It has been determined by the Office 

of Management and Budget that the In-
formation Collection Requirements 

contained in part 225 do not require re-
view under the Paperwork Reduction 
Act (44 U.S.C. 3501 et seq.). 

§ 225.3 Definitions. 
As used in this part, the following 

terms have the specified meaning ex-
cept where otherwise indicated. 

Area Director means the Bureau of In-
dian Affairs Official in charge of an 
Area Office. 

Assistant Secretary—Indian Affairs 
means the Assistant Secretary—Indian 
Affairs of the Department of the Inte-
rior, a designee of the Secretary of the 
Interior who may be specifically au-
thorized by the Secretary to disapprove 
minerals agreements (25 U.S.C. 2103(d)) 
and to issue orders of cessation and/or 
minerals agreement cancellations as 
final orders of the Department. 

Authorized Officer means any em-
ployee of the Bureau of Land Manage-
ment authorized by law or by lawful 
delegation of authority to perform the 
duties described herein and in 43 CFR 
parts 3160, 3180, 3260, 3280, 3480 and 3590. 

Director’s Representative means the 
Office of Surface Mining Reclamation 
and Enforcement Director’s Represent-
ative authorized by law or by lawful 
delegation of authority to perform the 
duties described in 30 CFR part 750 and 
25 CFR part 216. 

Gas means any fluid, either combus-
tible or noncombustible, that is pro-
duced in a natural state from the earth 
and that maintains a gaseous or rar-
efied state at ordinary temperature 
and pressure conditions. 

Geothermal resources means: (1) All 
products of geothermal processes, in-
cluding indigenous steam, hot water, 
and hot brines; 

(2) Steam and other gases, hot water, 
and hot brines, resulting from water, 
gas, or other fluids artificially intro-
duced into geothermal formations; 

(3) Heat or other associated energy 
found in geothermal formations; and 

(4) Any by-product derived there-
from. 

In the best interest of the Indian min-
eral owner refers to the standards to be 
applied by the Secretary in considering 
whether to take administrative action 
affecting the interests of an Indian 
mineral owner. In considering whether 
it is ‘‘in the best interest of the Indian 
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mineral owner’’ to take a certain ac-
tion (such as approval of a minerals 
agreement or a unitization or 
communitization agreement) the Sec-
retary shall consider any relevant fac-
tor, including, but not limited to: eco-
nomic considerations, such as date of 
lease or minerals agreement expira-
tion; probable financial effects on the 
Indian mineral owner; need for change 
in the terms of the existing minerals 
agreement; marketability of mineral 
products; and potential environmental, 
social and cultural effects. 

Indian lands means any lands or in-
terests in lands owned by any indi-
vidual Indian or Alaska Native, Indian 
tribe, band, nation, pueblo, commu-
nity, rancheria, colony, or other group, 
the title to which is held in trust by 
the United States or is subject to a re-
striction against alienation imposed by 
the United States. 

Indian mineral owner means any indi-
vidual Indian or Alaska Native, or In-
dian tribe, band, nation, pueblo, com-
munity, rancheria, colony, or other 
group that owns a mineral interest in 
oil and gas, geothermal resources or 
solid minerals, title to which is held in 
trust by the United States or is subject 
to a restriction against alienation im-
posed by the United States. 

Indian surface owner means any indi-
vidual Indian or Alaska Native, or In-
dian tribe, band, nation, pueblo, com-
munity, rancheria, colony, or other 
group that owns the surface estate in 
land the title to which is held in trust 
by the United States or is subject to a 
restriction against alienation imposed 
by the United States. 

Indian tribe means any Indian tribe, 
band, nation, pueblo, community, 
rancheria, colony, or other group that 
owns land or interests in land the title 
to which is held in trust by the United 
States or is subject to a restriction 
against alienation imposed by the 
United States. 

Individual Indian means any indi-
vidual Indian or Alaska Native who 
owns land or interests in land the title 
to which is held in trust by the United 
States or is subject to a restriction 
against alienation imposed by the 
United States. 

Minerals includes both metalliferous 
and non-metalliferous minerals; all hy-

drocarbons, including oil and gas, coal 
and lignite of all ranks; geothermal re-
sources; and includes but is not limited 
to sand, gravel, pumice, cinders, gran-
ite, building stone, limestone, clay, 
silt, or any other energy or non-energy 
mineral. 

Minerals agreement means any joint 
venture, operating, production sharing, 
service, managerial, lease (other than a 
lease entered into pursuant to the Act 
of May 11, 1938, or the Act of March 3, 
1909), contract, or other minerals 
agreement; or any amendment, supple-
ment or other modification of such 
minerals agreement, providing for the 
exploration for, or extraction, proc-
essing, or other development of min-
erals in which an Indian mineral owner 
owns a beneficial or restricted interest, 
or providing for the sale or other dis-
position of the production or products 
of such minerals. 

Minerals Management Service official 
means any employee of the Minerals 
Management Service authorized by law 
or by lawful delegation of authority to 
perform the duties described in 30 CFR 
chapter II, subchapters A and C. 

Mining means the science, technique, 
and business of mineral development, 
including, but not limited to: opencast 
work, underground work, in-situ leach-
ing, or other methods directed to sever-
ance and treatment of minerals; how-
ever, when sand, gravel, pumice, cin-
ders, granite, building stone, lime-
stone, clay or silt is the subject min-
eral, an enterprise is considered ‘‘min-
ing’’ only if the extraction of such a 
mineral exceeds 5,000 cubic yards in 
any given year. 

Oil means all non-gaseous hydro-
carbon substances other than coal, oil 
shale, or gilsonite (including all vein- 
type solid hydrocarbons). Oil includes 
liquefiable hydrocarbon substances 
such as drip gasoline and other natural 
condensates recovered or recoverable 
in a liquid state from produced gas 
without resorting to a manufacturing 
process. 

Operator means a person, proprietor-
ship, partnership, corporation, or other 
business entity that has entered into 
an approved minerals agreement under 
the authority of the Indian Mineral De-
velopment Act of 1982, or who has been 
assigned an obligation to make royalty 
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or other payments required by the min-
erals agreement. 

Secretary means the Secretary of the 
Interior or an authorized representa-
tive, except that as used in § 225.22 (e) 
and (f) the authorized representative 
may only be the Assistant Secretary 
for Indian Affairs (25 U.S.C. 2103(d)). 

Solid minerals means all minerals ex-
cluding oil, gas, and geothermal re-
sources. 

Superintendent means the Bureau of 
Indian Affairs official in charge of an 
agency office. 

§ 225.4 Authority and responsibility of 
the Bureau of Land Management 
(BLM). 

The functions of the Bureau of Land 
Management are found in 43 CFR part 
3160—Onshore Oil and Gas Operations, 
43 CFR part 3180—Onshore Oil and Gas 
Unit Agreements: Unproven Areas, 43 
CFR part 3260—Geothermal Resources 
Operations, 43 CFR part 3280—Geo-
thermal Resources Unit Agreements: 
Unproven Areas, 43 CFR part 3480—Coal 
Exploration and Mining Operations, 
and 43 CFR part 3590—Solid Minerals 
(Other Than Coal) Exploration and 
Mining Operations. These functions in-
clude, but are not limited to, resource 
evaluation, approval of drilling per-
mits, approval of mining, reclamation, 
and production plans, mineral apprais-
als, inspection and enforcement, and 
production verification. These regula-
tions, as amended, apply to minerals 
agreements approved under this part. 

§ 225.5 Authority and responsibility of 
the Office of Surface Mining Rec-
lamation and Enforcement 
(OSMRE). 

The OSMRE is the regulatory au-
thority for surface coal mining and rec-
lamation operations on Indian lands 
pursuant to the Surface Mining Con-
trol and Reclamation Act of 1977 (30 
U.S.C. 1201 et seq.). The relevant regula-
tions for surface mining and reclama-
tion operations are found in 30 CFR 
part 750 and 25 CFR part 216. These reg-
ulations, as amended, apply to min-
erals agreements approved under this 
part. 

§ 225.6 Authority and responsibility of 
the Minerals Management Service 
(MMS). 

The functions of the MMS for report-
ing, accounting, and auditing are found 
in 30 CFR chapter II, subchapters A and 
C. These regulations, unless specifi-
cally stated otherwise in this part or in 
other regulations, apply to all minerals 
agreements approved under this part. 
To the extent the parties to a minerals 
agreement are able to provide reason-
able provisions satisfactorily address-
ing the issues or functions governed by 
the MMS regulations relating to valu-
ation of mineral product, method of 
payment, accounting procedures, and 
auditing procedures, the Secretary 
may approve alternate provisions in a 
minerals agreement. 

Subpart B—Minerals Agreements 

§ 225.20 Authority to contract. 
(a) Any Indian tribe, subject to the 

approval of the Secretary and any limi-
tation or provision contained in its 
constitution or charter, may enter into 
a minerals agreement with respect to 
mineral resources in which the tribe 
owns a beneficial or restricted interest. 

(b) Any individual Indian owning a 
beneficial or restricted interest in min-
eral resources may include those re-
sources in a tribal minerals agreement 
subject to the concurrence of the par-
ties and a finding by the Secretary 
that inclusion of the resources is in the 
best interest of the individual Indian 
mineral owner. 

§ 225.21 Negotiation procedures. 
(a) An Indian mineral owner that 

wishes to enter into a minerals agree-
ment may ask the Secretary for advice, 
assistance, and information during the 
negotiation process. The Secretary 
shall provide advice, assistance, and in-
formation to the extent allowed by 
available resources. 

(b) No particular form of minerals 
agreement is prescribed. In preparing 
the minerals agreement the Indian 
mineral owner shall, if applicable, ad-
dress provisions including, but not lim-
ited to, the following: 

(1) A general statement identifying 
the parties to the minerals agreement, 
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the legal description of the lands, in-
cluding, if applicable, rock intervals or 
thicknesses subject to the minerals 
agreement, and the purposes of the 
minerals agreement; 

(2) A statement setting forth the du-
ration of the minerals agreement; 

(3) A statement providing indem-
nification to the Indian mineral 
owner(s) and the United States from all 
claims, liabilities and causes of action 
that may be made by persons not a 
party to the minerals agreement; 

(4) Provisions setting forth the obli-
gations of the contracting parties; 

(5) Provisions describing the methods 
of disposition of production; 

(6) Provisions outlining the method 
of payment and amount of compensa-
tion to be paid; 

(7) Provisions establishing account-
ing and mineral valuation procedures; 

(8) Provisions establishing operating 
and management procedures; 

(9) Provisions establishing any limi-
tations on assignment of interests, in-
cluding any right of first refusal by the 
Indian mineral owner in the event of a 
proposed assignment; 

(10) Bond requirements; 
(11) Insurance requirements; 
(12) Provisions establishing audit 

procedures; 
(13) Provisions for resolving disputes; 
(14) A force majeure provision; 
(15) Provisions describing the rights 

of the parties to terminate or suspend 
the minerals agreement, and the proce-
dures to be followed in the event of ter-
mination or suspension; 

(16) Provisions describing the nature 
and schedule of the activities to be 
conducted by the parties; 

(17) Provisions describing the pro-
posed manner and time of performance 
of future abandonment, reclamation 
and restoration activities; 

(18) Provisions for reporting produc-
tion and sales; 

(19) Provisions for unitizing or 
communitizing of lands included in a 
minerals agreement for the purpose of 
promoting conservation and efficient 
utilization of natural resources; 

(20) Provisions for protection of the 
minerals agreement lands from drain-
age and/or unauthorized taking of min-
eral resources; and 

(21) Provisions for record keeping. 

(c) In order to avoid delays in obtain-
ing approval, the Indian mineral owner 
is encouraged to confer with the Sec-
retary prior to formally executing the 
minerals agreement, and seek advice as 
to whether the minerals agreement ap-
pears to satisfy the requirements of 
§ 225.22, or whether additions or correc-
tions may be required in order to ob-
tain Secretarial approval. 

(d) The executed minerals agreement, 
together with a copy of a tribal resolu-
tion authorizing tribal officers to enter 
into the minerals agreement, shall be 
forwarded by the tribal representative 
to the appropriate Superintendent, or 
in the absence of a Superintendent to 
the Area Director, for approval. 

§ 225.22 Approval of minerals agree-
ments. 

(a) A minerals agreement submitted 
for approval pursuant to § 225.21(d) 
shall be approved or disapproved with-
in: 

(1) One hundred and eighty (180) days 
after submission, or 

(2) Sixty (60) days after compliance, 
if required, with section 102(2)(C) of the 
National Environmental Policy Act of 
1969 (42 U.S.C. 4332(2)(C)) or any other 
requirement of Federal law, whichever 
is later. 

(b) At least thirty (30) days prior to 
approval or disapproval of any min-
erals agreement, the affected Indian 
mineral owners shall be provided with 
written findings forming the basis of 
the Secretary’s intent to approve or 
disapprove the minerals agreement. 

(1) The written findings shall include 
an environmental study which meets 
the requirements of § 225.24 and an eco-
nomic assessment, as described in 
§ 225.23. 

(2) The Secretary shall include in the 
written findings any recommendations 
for changes to the minerals agreement 
needed to qualify it for approval. 

(3) The 30-day period shall commence 
to run as of the date the written find-
ings are received by the Indian mineral 
owner. 

(4) Notwithstanding any other law, 
such findings and all projections, stud-
ies, data or other information (other 
than the environmental study required 
by § 225.24) possessed by the Depart-
ment of the Interior regarding the 
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terms and conditions of the minerals 
agreement; the financial return to the 
Indian parties thereto; the extent, na-
ture, value or disposition of the min-
eral resources; or the production, prod-
ucts or proceeds thereof, shall be held 
by the Department of the Interior as 
privileged and proprietary information 
of the affected Indian mineral owners. 
The letter containing the written find-
ings should be headed with: PRIVI-
LEGED PROPRIETARY INFORMA-
TION OF THE (names of Indian min-
eral owners). 

(c) A minerals agreement shall be ap-
proved if, at the Secretary’s discretion, 
it is determined that the following con-
ditions are met: 

(1) The minerals agreement is in the 
best interest of the Indian mineral 
owner; 

(2) The minerals agreement does not 
have adverse cultural, social, or envi-
ronmental impacts sufficient to out-
weigh its expected benefits to the In-
dian mineral owners; and, 

(3) The minerals agreement complies 
with the requirements of this part and 
all other applicable regulations and the 
provisions of applicable Federal law. 

(d) The determinations required by 
paragraph (c) of this section shall be 
based on the written findings required 
by paragraph (b) and paragraphs (b)(1) 
through (b)(4), inclusive, of this sec-
tion. The question of ‘‘best interest’’ 
within the meaning of paragraph (c)(1) 
of this section shall be determined by 
the Secretary based on information ob-
tained from the parties, and any other 
information considered relevant by the 
Secretary, including, but not limited 
to, a review of comparable contem-
porary contractual arrangements or of-
fers for the development of similar 
mineral resources received by Indian 
mineral owners, by non-Indian mineral 
owners, or by the Federal Government, 
insofar as that information is readily 
available. 

(e) If a Superintendent or Area Direc-
tor believes that a minerals agreement 
should not be approved, a written 
statement of the reasons why the min-
erals agreement should not be approved 
shall be prepared and forwarded, to-
gether with the minerals agreement, 
the written findings required by para-
graph (b) and subparagraphs (b)(1) 

through (b)(4), inclusive, of this sec-
tion, and all other pertinent docu-
ments, to the Secretary for a decision 
with a copy to the affected Indian min-
eral owner. 

(f) The Secretary shall review any 
minerals agreement referred with a 
recommendation that it be dis-
approved, and the Secretary’s decision 
to disapprove a minerals agreement 
shall be deemed a final Federal agency 
action (25 U.S.C. 2103(d)). 

§ 225.23 Economic assessments. 

The Secretary shall prepare or cause 
to be prepared an economic assessment 
that shall address, among other things: 

(a) Whether there are assurances in 
the minerals agreement that oper-
ations shall be conducted with appro-
priate diligence; 

(b) Whether the production royalties 
or other form of return on mineral re-
sources is adequate; and 

(c) Whether the minerals agreement 
is likely to provide the Indian mineral 
owner with a return on the production 
comparable to what the owner might 
otherwise obtain through competitive 
bidding, when such a comparison can 
reasonably be made. 

§ 225.24 Environmental studies. 

(a) The Secretary shall ensure that 
all environmental studies are prepared 
as required by the National Environ-
mental Policy Act of 1969 (NEPA) and 
the regulations promulgated by the 
Council on Environmental Quality 
(CEQ) found at 40 CFR parts 1500–1508. 

(b) The Secretary shall ensure that 
all necessary surveys are performed 
and clearances obtained in accordance 
with 36 CFR parts 60, 63, and 800 and 
with the requirements of the Archae-
ological and Historic Preservation Act 
(16 U.S.C. 469 et seq.), the National His-
toric Preservation Act (16 U.S.C. 470 et 
seq.), the American Indian Religious 
Freedom Act (42 U.S.C. 1996), and Exec-
utive Order 11593 (3 CFR 1971–1975 
Comp., p. 559, May 13, 1971). If these 
surveys indicate that a mineral devel-
opment will have an adverse effect on a 
property listed on or eligible for listing 
on the National Register of Historic 
Places, the Secretary shall: 
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(1) Seek the comments of the Advi-
sory Council on Historic Preservation, 
in accordance with 36 CFR part 800; 

(2) Ensure that the property is avoid-
ed, that the adverse effect is mitigated, 
or that appropriate excavations or 
other related research is conducted; 
and 

(3) Ensure that complete data de-
scribing the historic property is pre-
served. 

§ 225.25 Resolution of disputes. 
A minerals agreement shall contain 

provisions for resolving disputes that 
may arise between the parties. How-
ever, no such provision shall limit the 
Secretary’s authority or ability to en-
sure that the rights of an Indian min-
eral owner are protected in the event of 
a violation of the provisions of the 
minerals agreement by any other party 
to the minerals agreement. 

§ 225.26 Auditing and accounting. 
The Secretary may conduct audits 

relating to the scope, nature and ex-
tent of compliance with the minerals 
agreement and with applicable regula-
tions and orders to lessees, operators, 
revenue payors, and other persons with 
rental, royalty, net profit share and 
other payment requirements arising 
from the provisions of a minerals 
agreement. Procedures and standards 
used for accounting and auditing of 
minerals agreements will be in accord-
ance with audit standards established 
by the Comptroller General of the 
United States, in ‘‘Standards for Audit-
ing of Governmental Organizations, 
Programs, Activities, and Functions, 
1981,’’ and standards established by the 
American Institute of Certified Public 
Accountants. 

§ 225.27 Forms and reports. 
Any forms required to be filed pursu-

ant to a minerals agreement may be 
obtained from the Superintendent or 
Area Director. Prescribed forms for fil-
ing geothermal production reports re-
quired by the BLM (43 CFR part 3260, 
§§ 3264.1, 3264.2–4 and 3264.2–5) may be 
obtained from the Superintendent, 
Area Director, or the Authorized Offi-
cer. Applicable reports required by the 
MMS shall be filed using the forms pre-
scribed in 30 CFR part 210, which are 

available from MMS. Guidance on how 
to prepare and submit required infor-
mation, collection reports, and forms 
to MMS is available from: Minerals 
Management Service, Attention: Les-
see (or Reporter) Contact Branch, P.O. 
Box 5760, Denver, Colorado 80217. Addi-
tional reporting requirements may be 
required by the Secretary. 

§ 225.28 Approval of amendments to 
minerals agreements. 

An amendment, modification or sup-
plement to a minerals agreement en-
tered into pursuant to the regulations 
in this part, whether the minerals 
agreement was approved before or after 
the effective date of these regulations, 
must be approved in writing by all par-
ties before being submitted to the Sec-
retary for approval. The provisions of 
§ 225.22 apply to approvals of amend-
ments, modifications, or supplements 
to minerals agreements entered into 
under the regulations in this part. 
However, amendments, modifications, 
or supplements that do not substan-
tially alter or affect the factors listed 
in § 225.22(c), may be approved by ref-
erencing materials previously sub-
mitted for the initial review and ap-
proval of the minerals agreement. The 
Secretary may approve an amendment, 
modification, or supplement if it is de-
termined that the underlying minerals 
agreement, as amended, modified, or 
supplemented meets the criteria for ap-
proval set forth in § 225.22(c). 

§ 225.29 Corporate qualifications and 
requests for information. 

(a) The signing in a representative 
capacity of minerals agreements or as-
signments, bonds, or other instruments 
required by a minerals agreement or 
these regulations, constitutes certifi-
cation that the individual signing (ex-
cept a surety agent) is authorized to 
act in such a capacity. An agent for a 
surety shall furnish a power of attor-
ney. 

(b) A prospective corporate operator 
proposing to acquire an interest in a 
minerals agreement shall have on file 
with the Superintendent a statement 
showing: 

(1) The State(s) in which the corpora-
tion is incorporated, and a notarized 
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statement that the corporation is au-
thorized to hold such interests in the 
State where the land described in the 
minerals agreement is situated; and 

(2) A notarized statement that it has 
power to conduct all business and oper-
ations as described in the minerals 
agreement. 

(c) The Secretary may, either before 
or after the approval of a minerals 
agreement, assignment, or bond, call 
for any reasonable additional informa-
tion necessary to carry out the regula-
tions in this part, or other applicable 
laws and regulations. 

§ 225.30 Bonds. 
(a) Bonds required by provisions of a 

minerals agreement should be in an 
amount sufficient to ensure compli-
ance with all of the requirements of 
the minerals agreement and the stat-
utes and regulations applicable to the 
minerals agreement. Surety bonds 
shall be issued by a qualified company 
approved by the Department of the 
Treasury (see Department of the Treas-
ury Circular No. 570). 

(b) An operator may file a $75,000 
bond for all geothermal, mining, or oil 
and gas minerals agreements in any 
one State, which may also include 
areas on that part of an Indian reserva-
tion extending into any contiguous 
State. Statewide bonds shall be filed 
for approval with the Secretary. 

(c) An operator may file a $150,000 
bond for full nationwide coverage to 
cover all geothermal or oil and gas 
minerals agreements without geo-
graphic or acreage limitation to which 
the operator is or may become a party. 
Nationwide bonds shall be filed for ap-
proval with the Secretary. 

(d) Personal bonds shall be accom-
panied by: 

(1) Certificate of deposit issued by a 
financial institution, the deposits of 
which are Federally insured, explicitly 
granting the Secretary full authority 
to demand immediate payment in case 
of default in the performance of the 
provisions and conditions of the min-
erals agreement. The certificate shall 
explicitly indicate on its face that Sec-
retarial approval is required prior to 
redemption of the certificate of deposit 
by any party; 

(2) Cashier’s check; 

(3) Certified check; 
(4) Negotiable Treasury securities of 

the United States of a value equal to 
the amount specified in the bond. Ne-
gotiable Treasury securities shall be 
accompanied by a proper conveyance to 
the Secretary of full authority to sell 
such securities in case of default in the 
performance of the provisions and con-
ditions of a minerals agreement; or 

(5) Letter of credit issued by a finan-
cial institution authorized to do busi-
ness in the United States and whose de-
posits are Federally insured, and iden-
tifying the Secretary as sole payee 
with full authority to demand imme-
diate payment in the case of default in 
the performance of the provisions and 
conditions of a minerals agreement. 

(i) The letter of credit shall be irrev-
ocable during its term. 

(ii) The letter of credit shall be pay-
able to the Bureau of Indian Affairs on 
demand, in part or in full, upon receipt 
from the Secretary of a notice of at-
tachment stating the basis thereof 
(e.g., default in compliance with the 
minerals agreement provisions and 
conditions or failure to file a replace-
ment in accordance with subparagraph 
(d)(5)(v) of this section). 

(iii) The initial expiration date of the 
letter of credit shall be at least one (1) 
year following the date it is filed in the 
proper Bureau of Indian Affairs office. 

(iv) The letter of credit shall contain 
a provision for automatic renewal for 
periods of not less than one (1) year in 
the absence of notice to the proper Bu-
reau of Indian Affairs office at least 
ninety (90) days prior to the originally 
stated or any extended expiration date. 

(v) A letter of credit used as security 
for any minerals agreement upon 
which operations have taken place and 
final approval for abandonment has not 
been given, or as security for a state-
wide or nationwide bond, shall be for-
feited and shall be collected by the 
Secretary if not replaced by other suit-
able bond or letter of credit at least 
thirty (30) days before its expiration 
date. 

(e) The required amount of a bond 
may be increased in any particular 
case at the discretion of the Secretary. 

[59 FR 14971, Mar. 30, 1994; 60 FR 10474, Feb. 
24, 1995] 
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§ 225.31 Manner of payments. 

Unless specified otherwise in the 
minerals agreement, after production 
has been established, all payments due 
for royalties, bonuses, rentals and 
other payments under a minerals 
agreement shall be made to the Sec-
retary or such other party as may be 
designated, and shall be made at such 
time as provided in 30 CFR chapter II, 
subchapters A and C. Prior to produc-
tion, all bonus and rental payments, 
shall be made to the Superintendent or 
Area Director. 

§ 225.32 Permission to start oper-
ations. 

(a) No exploration, drilling, or min-
ing operations are permitted on any In-
dian lands before the Secretary has 
granted written approval of the min-
erals agreement pursuant to the regu-
lations. After a minerals agreement is 
approved, written permission to start 
operations must be secured by applying 
for the permits referred to in para-
graph (b) of this section. 

(b) Applicable permits in accordance 
with rules and regulations in 30 CFR 
part 750, 43 CFR parts 3160, 3260, 3480, 
3590, and Orders or Notices to Lessees 
(NTL) issued thereunder shall be re-
quired before actual operations are 
conducted on the minerals agreement 
acreage. 

§ 225.33 Assignment of minerals agree-
ments. 

An assignment of a minerals agree-
ment, or any interest therein, shall not 
be valid without the approval of the 
Secretary and, if required in the min-
erals agreement, the Indian mineral 
owner. The assignee must be qualified 
to hold the minerals agreement and 
shall furnish a satisfactory bond condi-
tioned on the faithful performance of 
the covenants and conditions thereof 
as stipulated in the minerals agree-
ment. A fully executed copy of the as-
signment shall be filed with the Sec-
retary within five (5) working days 
after execution by all parties. The Sec-
retary may permit the release of any 
bonds executed by the assignor upon 
submission of satisfactory bonds to the 
Bureau of Indian Affairs by the as-
signee, and a determination that the 

assignor has satisfied all accrued obli-
gations. 

§ 225.34 [Reserved] 

§ 225.35 Inspection of premises; books 
and accounts. 

(a) Operators shall allow Indian min-
eral owners, their authorized rep-
resentatives, or any authorized rep-
resentatives of the Secretary to enter 
all parts of the minerals agreement 
area for the purpose of inspection. Op-
erators shall keep a full and correct ac-
count of all operations and submit all 
related reports required by the min-
erals agreement and applicable regula-
tions. Books and records shall be avail-
able for inspection during regular busi-
ness hours. 

(b) Operators shall provide records to 
the Minerals Management Service 
(MMS) in accordance with MMS regu-
lations and guidelines. All records per-
taining to a minerals agreement shall 
be maintained by an operator in ac-
cordance with 30 CFR part 212. 

(c) Operators shall provide records to 
the Authorized Officer in accordance 
with BLM regulations and guidelines. 

(d) Operators shall provide records to 
the Director’s Representative in ac-
cordance with OSMRE regulations and 
guidelines. 

§ 225.36 Minerals agreement cancella-
tion; Bureau of Indian Affairs no-
tice of noncompliance. 

(a) If the Secretary determines that 
an operator has failed to comply with 
the regulations in this part; other ap-
plicable laws or regulations; the terms 
of the minerals agreement; the require-
ments of an approved exploration, 
drilling or mining plan; Secretarial or-
ders; or the orders of the Authorized 
Officer, the Director’s Representative, 
or the MMS Official, the Secretary 
may: 

(1) Serve a notice of noncompliance; 
or 

(2) Serve a notice of proposed can-
cellation. 

(b) The notice of noncompliance shall 
specify in what respect the operator 
has failed to comply with the require-
ments referenced in paragraph (a), and 
shall specify what actions, if any, must 
be taken to correct the noncompliance. 
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(c) The notice of proposed cancella-
tion shall set forth the reasons why 
cancellation is proposed. 

(d) The notice of proposed cancella-
tion or noncompliance shall be served 
upon the operator by delivery in person 
or by certified mail to the operator at 
the operator’s last known address. 
When certified mail is used, the date of 
service shall be deemed to be when re-
ceived or five (5) working days after 
the date it is mailed, whichever is ear-
lier. 

(e) The operator shall have thirty (30) 
days (or such longer time as specified 
in the notice) from the date that the 
Bureau of Indian Affairs notice of pro-
posed cancellation or noncompliance is 
served to respond, in writing, to the 
Superintendent or Area Director actu-
ally issuing the notice. 

(f) If an operator fails to take any ac-
tion that may be prescribed in the no-
tice of proposed cancellation, fails to 
file a timely written response to the 
notice, or files a written response that 
does not, in the discretion of the Sec-
retary, adequately justify the opera-
tor’s failure to comply, then the Sec-
retary may cancel the minerals agree-
ment, specifying the basis for the can-
cellation. Cancellation of a minerals 
agreement shall not relieve the oper-
ator of any continuing obligation 
under the minerals agreement. 

(g) If an operator fails to take correc-
tive action or to file a timely written 
response adequately justifying the op-
erator’s actions pursuant to a notice of 
noncompliance, the Secretary may 
issue an order of cessation. If the oper-
ator fails to comply with the order of 
cessation, or fails to timely file an ap-
peal of the order of cessation pursuant 
to paragraph (k) of this section, the 
Secretary may issue an order of min-
erals agreement cancellation. 

(h) This section does not limit any 
other remedies of the Indian mineral 
owner as set forth in the minerals 
agreement. 

(i) Nothing in this section is intended 
to limit the authority of the Author-
ized Officer, the Director’s Representa-
tive, or the MMS Official to take any 
enforcement action authorized pursu-
ant to statute or regulation. 

(j) The Authorized Officer, the Direc-
tor’s Representative, the MMS Official, 

and the Superintendent or Area Direc-
tor should consult with one another be-
fore taking any enforcement actions. 

(k) If orders of cessation or minerals 
agreement cancellation issued pursu-
ant to this section are issued by a des-
ignee of the Secretary other than the 
Assistant Secretary for Indian Affairs, 
the orders may be appealed under 25 
CFR part 2. If the orders are issued by 
the Secretary or the Assistant Sec-
retary for Indian Affairs, and not one 
of their delegates or subordinates, the 
orders are the final orders of the De-
partment. 

§ 225.37 Penalties. 
(a) In addition to or in lieu of can-

cellation under § 225.36, violations of 
the terms and conditions of any min-
erals agreement, the regulations in 
this part, other applicable laws or reg-
ulations, or failure to comply with a 
notice of noncompliance or a cessation 
order issued by the Secretary may sub-
ject an operator to a penalty of not 
more than $1,000 per day for each day 
that such a violation or noncompliance 
continues beyond the time limits pre-
scribed for corrective action. 

(b) A notice of a proposed penalty 
shall be served on the operator either 
personally or by certified mail to the 
operator at the operator’s last known 
address. The date of service by cer-
tified mail shall be deemed to be the 
date received or five (5) working days 
after the date mailed, whichever is ear-
lier. 

(c) The notice shall specify the na-
ture of the violation and the proposed 
penalty, and shall specifically advise 
the operator of the operator’s right to 
either request a hearing within thirty 
(30) days of receipt of the notice or pay 
the proposed penalty. Hearings shall be 
held before the Superintendent or Area 
Director whose findings shall be con-
clusive, unless an appeal is taken pur-
suant to 25 CFR part 2. If within thirty 
(30) days of receipt of the notice of pro-
posed penalty the operator has not re-
quested a hearing or paid the amount 
of the proposed penalty, a final notice 
of penalty shall be served. 

(d) If the person served with a notice 
of proposed penalty requests a hearing, 
penalties shall accrue each day the vio-
lations or noncompliance set forth in 
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the notice continue beyond the time 
limits presented for corrective action. 
The Secretary may issue a written sus-
pension of the requirement to correct 
the violations pending completion of 
the hearings provided by this section 
only upon a determination, at the dis-
cretion of the Secretary, that such a 
suspension will not be detrimental to 
the Indian mineral owner and upon 
submission and acceptance of a bond 
deemed adequate to indemnify the In-
dian mineral owner from loss or dam-
age. The amount of the bond must be 
sufficient to cover the cost of cor-
recting the violations set forth in the 
notice or any disputed amounts plus 
accrued penalties and interest. 

(e) Payment of penalties in full more 
than ten (10) days after a final decision 
imposing a penalty shall subject the 
operator to late payment charges. Late 
payment charges shall be calculated on 
the basis of a percentage assessment 
rate of the amount unpaid per month 
for each month or fraction thereof 
until payment is received by the Sec-
retary. In the absence of a specific min-
erals agreement provision prescribing a 
different rate, the interest rate on late 
payments and underpayments shall be 
a rate applicable under section 
6621(a)(2) of the Internal Revenue Code 
of 1954. Interest shall be charged only 
on the amount of payment not received 
and only for the number of days the 
payment is late. 

(f) None of the provisions of this sec-
tion shall be interpreted as: 

(1) Replacing or superseding the inde-
pendent authority of the Authorized 
Officer, the Director’s Representative, 
or the MMS Official to impose pen-
alties under applicable statutory or 
regulatory authorities; 

(2) Replacing, superseding, or repli-
cating any penalty provision in the 
terms and conditions of a minerals 
agreement approved by the Secretary 
pursuant to this part; or 

(3) Authorizing the imposition of a 
penalty for violations of minerals 
agreement provisions for which the Au-
thorized Officer, Director’s Representa-
tive, or MMS Official has either statu-
tory or regulatory authority to assess 
a penalty. 

§ 225.38 Appeals. 

Appeals from decisions of Officials of 
the Bureau of Indian Affairs under this 
part may be taken pursuant to 25 CFR 
part 2. 

§ 225.39 Fees. 

(a) Unless otherwise authorized by 
the Secretary, each minerals agree-
ment or assignment thereof, shall be 
accompanied by a filing fee of $75.00 at 
the time of filing. 

(b) An Indian mineral owner shall not 
be required to pay a filing fee if the In-
dian mineral owner, pursuant to a pro-
vision in the existing minerals agree-
ment, acquires an additional interest 
in that minerals agreement. 

§ 225.40 Government employees cannot 
acquire minerals agreements. 

U.S. Government employees are pre-
vented from acquiring any interest(s) 
in minerals agreements by the provi-
sions of 25 CFR part 140 and 43 CFR 
part 20 pertaining to conflicts of inter-
est and ownership of an interest in 
trust land. 

PART 226—LEASING OF OSAGE 
RESERVATION LANDS FOR OIL 
AND GAS MINING 

Sec. 
226.1 Definitions. 
226.2 What requirements govern? 

Subpart A—Leasing Procedure 

226.3 What orders and notices can BIA 
issue? 

226.4 What responsibilities does the Super-
intendent have? 

226.5 What are the requirements for lease 
sales and approvals? 

226.6 How does a lessee surrender a lease? 
226.7 What forms of payment are accept-

able? 
226.8 How do changes in the current regula-

tions impact leases? 
226.9 What are the bonding requirements for 

leases? 
226.10 Can the Superintendent increase the 

amount of the bond required? 
226.11 When can the Superintendent release 

a bond? 
226.12 What forms are made a part of the 

regulations? 
226.13 What information must a corporation 

submit? 
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Subpart B—Rental, Production and Royalty 

RENTAL, DRILLING AND PRODUCTION 
OBLIGATIONS 

226.14 What are the requirements for rental, 
drilling, and production? 

226.15 What are the lessee’s obligations re-
garding drainage? 

226.16 What can the Superintendent do 
when drainage occurs? 

LEASE TERM 

226.17 What is the term of a lease? 

ROYALTY PAYMENTS 

226.18 What is the royalty rate for oil? 
226.19 How is the gravity adjustment cal-

culated? 
226.20 How is the royalty on gas calculated? 
226.21 Who determines royalty on lost or 

wasted minerals? 
226.22 What is the minimum royalty pay-

ment for all leases? 
226.23 What royalty is due on other market-

able products? 
226.24 What purchase options does the Fed-

eral Government have? 
226.25 How are royalty payments made? 
226.26 What reports are required to be pro-

vided? 
226.27 Can a lessee enter into royalty pay-

ment contracts and division orders? 

UNIT LEASES, ASSIGNMENTS AND RELATED 
INSTRUMENTS 

226.28 When is unitization allowed? 
226.29 How are leases assigned? 
226.30 Are overriding royalty agreements al-

lowed? 
226.31 When are drilling contracts allowed? 
226.32 When can an oil lease and a gas lease 

be combined? 

Subpart C—Operations 

226.33 What are the general requirements 
governing operations? 

226.34 What requirements apply to com-
mencement of operations on a lease? 

226.35 How does a lessee acquire permission 
to begin operations on a restricted home-
stead allotment? 

226.36 What kind of notice and information 
is required to be given surface owners 
prior to commencement of drilling oper-
ations? 

226.37 How much of the surface may a lessee 
use? 

226.38 What commencement money must 
the lessee pay to the surface owner? 

226.39 What fees must lessee pay to a sur-
face owner for tank siting? 

226.40 What is a settlement of damages 
claimed? 

226.41 What is the procedure for settlement 
of damages claimed? 

226.42 What are a lessee’s obligations for 
production? 

226.43 What documentation is required for 
transportation of oil or gas or other mar-
ketable product? 

226.44 What are a lessee’s obligations for 
preventing pollution? 

226.45 What are a lessee’s other environ-
mental responsibilities? 

226.46 What safety precautions must a les-
see take? 

226.47 When can the Superintendent grant 
easements for wells off leased premises? 

226.48 A lessee’s use of water. 
226.49 What are the responsibilities of an oil 

lessee when a gas well is drilled and vice 
versa? 

226.50 How is the cost of drilling a well de-
termined? 

226.51 What are the requirements for using 
gas for operating purposes and tribal 
uses? 

Subpart D—Cessation of Operations 

226.52 When can a lessee shutdown, aban-
don, and plug a well? 

226.53 When must a lessee dispose of casings 
and other improvements? 

Subpart E—Requirements of Lessees 

226.54 What general requirements apply to 
lessees? 

226.55 When must a lessee designate process 
agents? 

226.56 What are the lessee’s record and re-
porting requirements for wells? 

226.57 What line drilling limitations must a 
lessee comply with? 

226.58 What are the requirements for mark-
ing wells and tank batteries? 

226.59 What precautions must a lessee take 
to ensure natural formations are pro-
tected? 

226.60 What are a lessee’s obligations to 
maintain control of wells? 

226.61 How does a lessee prevent waste of oil 
and gas and other marketable products? 

226.62 How does a lessee measure and store 
oil? 

226.63 How is gas measured? 
226.64 When can a lessee use gas for lifting 

oil? 
226.65 What site security standards apply to 

oil and gas and other marketable product 
leases? 

226.66 What are a lessee’s reporting require-
ments for accidents, fires, theft, and van-
dalism? 

Subpart F—Penalties 

226.67 What are the penalties for violations 
of lease terms? 

226.68 What are the penalties for violation 
of certain operating regulations? 

VerDate Sep<11>2014 11:46 May 10, 2016 Jkt 238087 PO 00000 Frm 00847 Fmt 8010 Sfmt 8010 Q:\25\25V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



838 

25 CFR Ch. I (4–1–16 Edition) § 226.1 

Subpart G—Appeals and Notices 

226.69 Who can file an appeal? 
226.70 Are the notices by the Super-

intendent binding? 
226.71 Information collection. 

AUTHORITY: Sec. 3, 34 Stat. 543; secs. 1, 2, 45 
Stat. 1478; sec. 3, 52 Stat. 1034, 1035; sec. 2(a), 
92 Stat. 1660. 

SOURCE: 80 FR 27018, May 11, 2015, unless 
otherwise noted. 

§ 226.1 Definitions. 
As used in this part, terms have the 

meanings set forth in this section. 
Authorized representative of an oil les-

see, gas lessee, or oil and gas lessee means 
any person, group, or groups of persons, 
partnership, association, company, cor-
poration, organization, or agent em-
ployed by or contracted with a lessee 
or any subcontractor to conduct oil 
and gas operations or provide facilities 
to market oil and gas. 

Avoidably lost means the venting or 
flaring of produced gas or other mar-
ketable product without the prior au-
thorization, approval, ratification, or 
acceptance of the Superintendent and 
the loss of produced oil or gas or other 
marketable product when the Super-
intendent determines that such loss oc-
curred as a result of: 

(1) Negligence on the part of the les-
see; or 

(2) The failure of the lessee to take 
all reasonable measures to prevent and/ 
or control the loss; or 

(3) The failure of the lessee to comply 
fully with the applicable lease terms 
and regulations, applicable orders and 
notices, or the written orders of the 
Superintendent; or 

(4) Any combination of the foregoing. 
Condensate means liquid hydro-car-

bons (normally exceeding 40 degrees of 
API gravity) recovered at the surface 
without resorting to processing. Con-
densate is the mixture of liquid hydro-
carbons that results from condensation 
of petroleum hydrocarbons existing ini-
tially in a gaseous phase in an under-
ground reservoir. 

Drainage means the migration of hy-
drocarbons, inert gases, or associated 
resources caused by production from 
other wells. 

Gas lessee means any person, firm, or 
corporation to whom a gas mining 
lease is made under the regulations in 

this part, or an authorized representa-
tive. 

Gas well means any well that: 
(1) Produces raw natural gas not as-

sociated with crude petroleum oil at 
the time of production; or 

(2) Produces more than 15,000 stand-
ard cubic feet of raw natural gas to 
each barrel of crude petroleum oil from 
the same producing formation. 

Lease means any contract approved 
by the United States under the Act of 
June 28, 1906 (34 Stat. 539), as amended, 
that authorizes exploration for, extrac-
tion of, or removal of oil or gas or 
other marketable product. 

Marketable condition means a condi-
tion in which lease products are suffi-
ciently free from impurities and other-
wise so conditioned that a purchaser 
will accept them under a sales contract 
typical for the field or area. 

Maximum ultimate economic recovery 
means the recovery of oil and gas and 
any other marketable product from 
leased lands that a prudent lessee could 
be expected to make from that field or 
reservoir given existing knowledge of 
reservoir and other pertinent facts and 
using common industry practices for 
primary, secondary or tertiary recov-
ery operations. 

Natural gas liquids (NGLs) means 
those gas plant products consisting of 
ethane, propane, butane, or heavier liq-
uid hydrocarbons. 

Notice to lessees (NTLs) means a writ-
ten notice issued or adopted by the Su-
perintendent. NTLs implement the reg-
ulations in this part and operating or-
ders, and serve as instructions on spe-
cific item(s) of importance. 

Oil and gas lessee means any person, 
firm, or corporation to whom an oil 
and gas mining lease is made under the 
regulations in this part, or an author-
ized representative. 

Oil lessee means any person, firm, or 
corporation to whom an oil mining 
lease is made under the regulations in 
this part, or an authorized representa-
tive. 

Oil well means any well that produces 
one barrel or more of crude petroleum 
oil for each 15,000 standard cubic feet of 
raw natural gas. 

Onshore oil and gas order means a for-
mal order issued or adopted by the Di-
rector of the Bureau of Indian Affairs, 
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which implements and supplements the 
regulations in this part. 

Osage Minerals Council means the 
duly elected governing body of the 
Osage Nation or Tribe of Indians of 
Oklahoma vested with authority to 
enter into leases or take other actions 
on oil and gas mining and other mar-
ketable products pertaining to the 
Osage mineral estate. 

Other marketable product means a 
non-hydrocarbon product, including 
but not limited to helium, nitrogen, 
and carbon-dioxide, for which there is a 
market. 

Primary term means the basic period 
of time for which a lease is issued dur-
ing which the lease contract may be 
kept in force by payment of rentals. 

Production in paying quantities means 
production from a lease of oil and/or 
gas of sufficient value to exceed direct 
operating costs and the cost of lease 
rentals or minimum royalties. 

Raw natural gas or gas means gas pro-
duced from oil and gas wells, including 
all natural gas liquids before any treat-
ing or processing. 

Secretary means the Secretary of the 
Interior or the Secretary’s authorized 
representative acting under delegated 
authority. 

Superintendent means the Super-
intendent of the Osage Agency, 
Pawhuska, Oklahoma, or the Super-
intendent’s authorized representative 
acting under delegated authority, or 
such other person as the Secretary or 
Superintendent may delegate to fulfill 
the responsibilities and exercise the 
authorities under this part. 

Surface owner means any person or 
entity that owns a surface estate with-
in Osage County, irrespective of wheth-
er the surface estate is held in fee, re-
stricted fee or trust status. 

Waste of oil or gas or other marketable 
product means any act or failure to act 
by the lessee that the Superintendent 
finds was not necessary for proper de-
velopment and production and that re-
sults in: 

(1) A reduction in the quantity or 
quality of oil and gas or other market-
able product ultimately producible 
from a reservoir under prudent and 
proper operations; or 

(2) Avoidable surface loss of oil or gas 
or other marketable product. 

§ 226.2 What requirements govern? 

All oil and gas activities or activities 
related to development of other mar-
ketable products conducted in Osage 
County are subject to: 

(a) The regulations in this part; 
(b) Lease terms; 
(c) Orders of the Superintendent; and 
(d) All other applicable laws, regula-

tions, and authorities. 

Subpart A—Leasing Procedure 

§ 226.3 What orders and notices can 
BIA issue? 

(a) In accordance with applicable 
laws and regulations, the Bureau of In-
dian Affairs (BIA), after consultation 
with the Osage Minerals Council where 
appropriate, is authorized to: 

(1) Issue and make effective in Osage 
County oil and gas orders or notices to 
lessees (NTLs); or 

(2) Adopt onshore oil and gas orders, 
NTLs, or related oil and gas regula-
tions issued by the Bureau of Land 
Management. 

(b) Adoptions by the Bureau of Indian 
Affairs remain in effect according to 
their terms and cannot be modified by 
any action of the Bureau of Land Man-
agement unless the Director issues fur-
ther orders to that effect in accordance 
with the Administrative Procedure Act 
where applicable. 

§ 226.4 What responsibilities does the 
Superintendent have? 

(a) The Superintendent is authorized 
and directed to: 

(1) Approve unitization, 
communitization, gas storage and 
other contractual agreements; 

(2) Assess compensatory royalty; 
(3) Approve suspensions of operations 

or production, or both; 
(4) Approve and monitor lessee pro-

posals for drilling, development or pro-
duction of oil and gas and any other 
marketable product; 

(5) Perform administrative reviews; 
(6) Impose monetary assessments or 

penalties; 
(7) Provide technical information and 

advice relative to oil and gas and any 
other marketable product development 
and operations; 
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(8) Approve, inspect, and regulate the 
operations that are subject to the regu-
lations in this part; 

(9) Require compliance with lease 
terms, with the regulations in this 
title and all other applicable regula-
tions and laws; and 

(10) Require that all operations be 
conducted in a manner which protects 
natural resources and environmental 
quality, protects life and property, and 
results in the maximum ultimate re-
covery of oil and gas and any other 
marketable product with minimum 
waste and with minimum adverse ef-
fect on the ultimate recovery of other 
mineral resources unless otherwise ap-
proved by the Superintendent. 

(b) The Superintendent may issue 
written orders to govern specific lease 
operations. Before approving oper-
ations on a leasehold, the Super-
intendent must determine that the 
lease is in effect, that acceptable bond 
coverage has been provided, and that 
the proposed plan of operations is 
sound. 

(c) The Superintendent must estab-
lish procedures to ensure that each 
lease site which has a documented his-
tory of noncompliance with applicable 
provisions of law or regulations, lease 
terms, orders or directives be inspected 
at least once annually. 

§ 226.5 What are the requirements for 
lease sales and approvals? 

(a) The steps in a lease sale are as 
follows: 

(1) A written application, together 
with any nomination fee, for tracts to 
be offered for lease shall be filed with 
the Superintendent. 

(2) The Superintendent, with the con-
sent of the Osage Minerals Council, 
shall publish notices for the sale of oil 
leases, gas leases, and oil and gas 
leases to the highest responsible bidder 
on specific tracts of the unleased Osage 
mineral estate. The Superintendent 
may require any bidder to submit sat-
isfactory evidence of his/her good faith 
and ability to comply with all provi-
sions of the notice of sale. 

(3) A successful bidder must deposit 
with the Superintendent within 5 busi-
ness days following the sale, a cashier’s 
check, money order, or electronic funds 
transfer in an amount not less than 25 

percent of the cash bonus offered as a 
guaranty of good faith. Any and all 
bids are subject to acceptance by the 
Osage Minerals Council and approval 
by the Superintendent. 

(4) Within 20 days after being noti-
fied, the successful bidder must submit 
to the Superintendent the balance of 
the bonus, a $75 filing fee, and a com-
pleted lease form. 

(i) The Superintendent may extend 
the deadline for submitting the com-
pleted lease form, but no extension will 
be granted for remitting the balance of 
monies due. 

(ii) The deposit will be forfeited for 
the use and benefit of the Osage min-
eral estate if any of the following 
occur: 

(A) The bidder fails to pay the full 
consideration by the required deadline; 
or 

(B) The bidder fails to file the com-
pleted lease by the required deadline or 
extension thereof; or 

(C) The lease is rejected, pursuant to 
subsection 5, through no fault of the 
Osage Minerals Council or the Super-
intendent. 

(5) The Superintendent may reject a 
lease made on an accepted bid, upon 
satisfactory evidence of collusion, 
fraud, or other irregularity in connec-
tion with the notice of sale. 

(b) The Superintendent may approve 
leases made by the Osage Minerals 
Council in conformity with the notice 
of sale, regulations in this part, bonds, 
and other instruments required. 

(c) Within 30 calendar days following 
approval of a lease, the Superintendent 
shall post at the Agency, a legal de-
scription of the mineral estate that 
was leased. 

(d) Prior to approval by the Super-
intendent, each oil and/or gas lease 
shall be assessed and evaluated for 
their environmental impact in accord-
ance with Bureau regulations imple-
menting the National Environmental 
Policy Act and other applicable laws. 

(e) The lessee accepts a lease with 
the understanding that a mineral not 
covered by the lease may be leased sep-
arately. 

(f) No lease, assignment thereof, or 
interest therein will be approved to 
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any employee or employees of the Gov-
ernment and no such employee is per-
mitted to acquire any interest in a cor-
poration or other business entity hold-
ing a lease of the Osage mineral estate. 

(g) The Osage Minerals Council may 
utilize the following procedures among 
others, in entering into a lease: 

(1) A lease may be entered into 
through competitive bidding as out-
lined in paragraph (a)(2) of this section, 
negotiation, or a combination of both; 

(2) The Osage Minerals Council may 
request the Superintendent undertake 
the preparation, advertisement and ne-
gotiation of leases; and/or 

(3) The Osage Minerals Council may 
request the Superintendent to provide 
information regarding the current esti-
mated value of any or all or each of the 
leases to the Osage Minerals Council 
based on comparable sales of Federal, 
Indian, State, and private leases. 

(h) The Superintendent may approve 
any lease made by the Osage Minerals 
Council. 

§ 226.6 How does a lessee surrender a 
lease? 

(a) The lessee may, with the approval 
of the Superintendent and payment of 
a $75 filing fee, surrender all or any 
portion of any lease, have the lease 
cancelled as to the portion surrendered 
and be relieved from all future obliga-
tions and liabilities. 

(b) If the lease, or portion, being sur-
rendered is owned in undivided inter-
ests by more than one party, then the 
following requirements apply: 

(1) All parties must join in the appli-
cation for cancellation; 

(2) If the lease has been recorded, 
then the lessee must execute a release 
and record the same in the proper of-
fice; 

(3) Surrender does not entitle the les-
see to a refund of the unused portion of 
rental paid in lieu of development, nor 
does it relieve the lessee and his or her 
sureties of any obligation and liability 
incurred prior to the surrender; 

(4) When there is a partial surrender 
of any lease and the acreage to be re-
tained is less than 160 acres, the sur-
render is effective only with consent of 
the Osage Minerals Council and ap-
proval of the Superintendent. 

(c) The Superintendent cannot ap-
prove the surrender or partial sur-
render of a lease until a determination 
has been made that all wells have ei-
ther been properly plugged and aban-
doned, and/or the future legal liability 
for plugging and abandoning wells 
within the lease or partial lease to be 
surrendered has been assumed in writ-
ing by another financially responsible 
party. 

§ 226.7 What forms of payment are ac-
ceptable? 

Sums due under a lease contract and/ 
or the regulations in this part must be 
paid in the manner and method speci-
fied by the Superintendent, unless oth-
erwise specified in these regulations. 
Such sums constitute a prior lien on 
all equipment and unsold oil on the 
leased premises. 

§ 226.8 How do changes in the current 
regulations impact leases? 

Leases issued pursuant to this part 
are subject to the current regulations 
of the Secretary, all of which are made 
a part of such leases: Provided, that no 
amendment or change of such regula-
tions made after the approval of any 
lease operates to affect the term of the 
lease, rate of royalty, rental, or acre-
age unless agreed to by both parties 
and approved by the Superintendent. 

§ 226.9 What are the bonding require-
ments for leases? 

Lessees shall furnish surety bonds or 
personal bonds acceptable to the Su-
perintendent as follows: 

(a) The per-well ‘‘Bonding Amount’’ 
shall be $5,000. 

(b) A surety bond or personal bond 
equal to the Bonding Amount must be 
filed at the time an Application for 
Permit to Drill is approved and/or the 
lessee acquires liability for existing 
wells on a lease. 

(c) A lessee must at all times main-
tain on file with the Superintendent 
surety bonds and/or personal bonds in 
an amount equal to the Bonding 
Amount times the number of wells on 
the lessee’s leases, up to a maximum of 
25 wells. 

(d) To meet the requirements of this 
section, a surety bond must be issued 
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by a qualified surety company ap-
proved by the Department of the Treas-
ury (see Department of the Treasury 
Circular No. 570). 

(e) Personal bonds must be accom-
panied by at least one of the following: 

(1) A certificate of deposit issued by a 
financial institution, the deposits of 
which are federally insured, explicitly 
granting the Secretary full authority 
to demand immediate payment in case 
of default in the performance of the 
terms and conditions of the lease. The 
certificate must explicitly indicate on 
its face that Secretarial approval is re-
quired prior to redemption of the cer-
tificate of deposit by any party. 

(2) A cashier’s check. 
(3) A certified check. 
(4) Negotiable Treasury securities of 

the United States of a value equal to 
the amount specified in the bond. Ne-
gotiable Treasury securities must be 
accompanied by a proper conveyance to 
the Superintendent of full authority to 
sell such securities in case of default in 
the performance of the terms and con-
ditions of a lease. 

(5) An irrevocable letter of credit 
issued by a financial institution, the 
deposits of which are Federally in-
sured, for a specific term, identifying 
the Superintendent as sole payee with 
full authority to demand immediate 
payment in the case of default in the 
performance of the terms and condi-
tions of a lease. Letters of credit are 
subject to the following conditions: 

(i) The letter of credit must be issued 
only by a financial institution orga-
nized or authorized to do business in 
the United States; 

(ii) The letter of credit must be irrev-
ocable during its term. A letter of cred-
it used as security for any lease upon 
which drilling has taken place and 
final approval of all abandonment has 
not been given must be collected by the 
Superintendent if not replaced by other 
suitable bond or letter of credit at 
least 30 calendar days before its expira-
tion date; 

(iii) The letter of credit must be pay-
able to the Superintendent upon de-
mand, in part or in full, upon receipt 
from the Superintendent of a notice of 
attachment stating the basis therefor, 
e.g., default in compliance with the 
lease terms and conditions or failure to 

file a replacement in accordance with 
paragraph (c)(5)(ii) of this section; 

(iv) The initial expiration date of the 
letter of credit must be at least 1 year 
following the date it is filed; and 

(v) The letter of credit must contain 
a provision for automatic renewal for 
periods of not less than 1 year in the 
absence of notice to the Super-
intendent at least 90 calendar days 
prior to the originally stated or any ex-
tended expiration date. 

(f) In lieu of a surety or personal 
bond required under this section, a 
bond in the penal sum of $150,000 may 
be filed with the Superintendent for 
full nationwide coverage of all leases 
to which the Lessee is or may become 
a party. 

§ 226.10 Can the Superintendent in-
crease the amount of the bond re-
quired? 

(a) The Superintendent may require 
an increase in the amount of any bond 
in appropriate circumstances, includ-
ing, but not limited to, a history of 
previous violations, uncollected royal-
ties due, or when the total cost of plug-
ging existing wells and reclaiming 
lands exceeds the present bond amount 
based on the estimates determined by 
the Superintendent. 

(b) The increase in bond amount may 
be to any level specified by the Super-
intendent, but in no circumstances 
shall it exceed the total of the esti-
mated costs of plugging and reclama-
tion, the amount of uncollected royal-
ties due, plus the amount of monies 
owed to the lessor due to previous vio-
lations remaining outstanding. 

§ 226.11 When can the Superintendent 
release a bond? 

Within 45 calendar days of receiving 
written notice from a lessee that a well 
has been plugged or a lease has expired, 
the Superintendent must release the 
bond upon confirming that: 

(a) The well has been properly 
plugged and the well site has been re-
claimed, or the lease site has been re-
claimed; 

(b) All property has been removed 
(unless otherwise agreed to in writing 
by the surface owner). 
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§ 226.12 What forms are made a part of 
the regulations? 

Leases, assignments, and supporting 
instruments must be in the form pre-
scribed by the Secretary, and such 
forms are hereby made a part of the 
regulations. 

§ 226.13 What information must a cor-
poration submit? 

(a) If the applicant for a lease is a 
corporation, it must file evidence of 
authority of its officers to execute pa-
pers; and with its first application it 
must also file a certified copy of its Ar-
ticles of Incorporation and, if foreign 
to the State of Oklahoma, evidence 
showing compliance with the corpora-
tion laws thereof. 

(b) Whenever deemed advisable, the 
Superintendent may require a corpora-
tion to file any additional information 
necessary to carry out the purpose and 
intent of the regulations in this part, 
and such information must be fur-
nished within a reasonable time. 

Subpart B—Rental, Production and 
Royalty 

RENTAL, DRILLING AND PRODUCTION 
OBLIGATIONS 

§ 226.14 What are the requirements for 
rental, drilling, and production? 

(a) Oil leases, gas leases, and com-
bination oil and gas leases. Unless the 
lessee completes and places in produc-
tion a well producing and selling oil 
and/or gas in paying quantities on the 
land embraced within the lease within 
12 months from the date of approval of 
the lease, or as otherwise provided in 
the lease terms, or 12 months from the 
date the Superintendent consents to 
drilling on any restricted homestead 
selection, the lease will terminate un-
less rental at the rate of not less than 
$3 per acre for an oil or gas lease, or 
not less than $6 per acre for a combina-
tion oil and gas lease, is paid at the be-
ginning of the first year of the lease. 

(1) The lease may also be held for the 
remainder of its primary term without 
drilling upon payment of the specified 
rental annually in advance, com-
mencing with the second lease year. 

(2) The lease will terminate as of the 
due date of the rental unless such rent-

al is received by the Superintendent on 
or before said date. 

(3) The completion of a well pro-
ducing in paying quantities will, for so 
long as such production continues, re-
lieve the lessee from any further pay-
ment of rental, except that, should 
such production cease during the pri-
mary term the lease may be continued 
only during the remaining primary 
term of the lease by payment of ad-
vance rental which will be due on the 
next anniversary date of the lease. 
Rental must be paid on the basis of a 
full year and no refund will be made of 
advance rental paid in compliance with 
the regulations in this part. 

(b) The Superintendent may, with 
the consent of and under terms ap-
proved by the Osage Minerals Council, 
grant an extension of the primary term 
of a lease on which actual drilling of a 
well has commenced within the term 
thereof, or for the purpose of enabling 
the lessee to obtain a market for his/ 
her oil and/or gas production. 

(c) Irrespective of whether the lessee 
has drilled or paid rental, the Super-
intendent in his/her discretion may 
order further development of any 
leased acreage or a specific horizon in 
any lease term if, in his/her opinion, a 
prudent lessee would conduct further 
development. A prudent lessee will dili-
gently develop the minerals underlying 
the leasehold. The Osage Minerals 
Council has the right to request a de-
termination of whether there is dili-
gent development by the Super-
intendent as to any lease and may sub-
mit any materials or analysis to sup-
port its request. Upon receipt of a re-
quest, the Superintendent will evaluate 
the request and may require additional 
information be submitted by the lessee 
and the Osage Minerals Council before 
making a final determination. 

(d) If the lessee refuses to comply 
with an order by the Superintendent to 
diligently develop its leasehold as a re-
sult of a determination under para-
graph (c) of this section, the refusal 
will be considered a violation of the 
lease terms and said lease will be ter-
minated as to the acreage or horizon 
the further development of which was 
ordered, after any appeal of an order. 
The Superintendent will promptly no-
tify the lessee of such termination. 
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(e) Except for a lease during its pri-
mary term for which rental payment 
has been paid, a lease that does not 
produce in paying quantities for 120 
consecutive calendar days is thereby 
terminated by operation of law, effec-
tive immediately. The Superintendent 
will notify the lessee of such termi-
nation. 

(1) The Superintendent has the au-
thority before termination to approve 
in writing a temporary suspension of 
operations tolling the 120-day period 
for a specified number of days, due to 
force majeure, other hardship, or other 
extenuating circumstance. 

(2) Any request for a temporary sus-
pension of operations must be made in 
writing to the Superintendent at least 
20 calendar days prior to the expiration 
of the 120-day period in which the lease 
has not produced in paying quantities. 

(3) The Superintendent, for good 
cause, may extend in writing the time 
of any temporary suspension of oper-
ations. 

(4) The Superintendent must provide 
a copy of any decision under this para-
graph (e) to the Osage Minerals Council 
at the same time it is delivered to the 
lessee. 

(f) Whenever the Osage Minerals 
Council identifies any lease that has 
terminated or may be subject to termi-
nation for any reason, the Osage Min-
erals Council has the right to request 
in writing appropriate action by the 
Superintendent, including but not lim-
ited to the issuance of a notice of ter-
mination to the lessee, and may submit 
any materials or analysis in support of 
its request. Upon receipt of such a re-
quest, within 90 calendar days the Su-
perintendent must either take the re-
quested action or issue a written deci-
sion responsive to the request. 

(g) The Superintendent may impose 
restrictions as to time of drilling and 
rate of production from any well or 
wells when the Superintendent judges 
these restrictions to be necessary or 
proper for the protection of the natural 
resources of the leased land and the in-
terests of the Osage mineral estate. 
The Superintendent may consider, 
among other things, Federal and Okla-
homa laws regulating either drilling or 
production. 

(h) If a lessee holds both an oil lease 
and a gas lease covering the same acre-
age, such lessee is subject to the provi-
sions of this section as to both the oil 
lease and the gas lease. 

§ 226.15 What are the lessee’s obliga-
tions regarding drainage? 

(a) Where lands in any leases are 
being drained of their oil or gas con-
tent by wells outside the lease, the les-
see must drill or modify and produce 
all wells necessary to protect the 
leased lands from drainage within a 
reasonable time after the earlier of 
when the lessee knew or should have 
known of the drainage. In lieu of drill-
ing or modifying necessary wells, the 
lessee may, with the consent of the Su-
perintendent, pay compensatory roy-
alty for drainage that has occurred or 
is occurring. 

(b) Actions under paragraph (a) of 
this section are not required if the les-
see proves to the Superintendent that 
when it first knew or had constructive 
notice of drainage it could not produce 
a paying quantity of oil or gas from a 
protective well on the lease for a rea-
sonable profit above the cost of drill-
ing, completing and operating the pro-
tective well. 

(c) A lessee has constructive notice 
that drainage may be occurring when 
well completion or first production re-
ports for the draining well are publicly 
available, or, if the lessee operates or 
owns any interest in the draining well 
or lease, upon completion of drill stem, 
production, pressure analysis, or flow 
tests of the draining well. 

(d) If a lessee assigns its interest in a 
lease or transfers its operating rights, 
it is liable for drainage that occurs be-
fore the date the assignment or trans-
fer is approved by the Superintendent. 
Any lessee who acquires an interest in 
a lease on which the Superintendent 
has determined that the assignor was 
required to take action under para-
graph (a) of this section is liable for 
paying compensatory royalties associ-
ated with production occurring on and 
after the date the assignment or trans-
fer is approved by the Superintendent. 
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§ 226.16 What can the Superintendent 
do when drainage occurs? 

(a) The Superintendent may send a 
demand letter by certified mail, return 
receipt requested, or personally serve 
the lessee with notice, if the Super-
intendent believes that drainage is oc-
curring. However, the lessee’s responsi-
bility to take protective action arises 
when it first knew or had constructive 
notice of the drainage, even when that 
date precedes the demand letter. 

(b) Since the time required to drill 
and produce a protective well varies 
according to the location and condi-
tions of the oil and gas reservoir, the 
Superintendent will determine this on 
a case-by-case basis. The Super-
intendent will consider several factors, 
including, but not limited to: 

(1) The time required to evaluate the 
characteristics and performance of the 
draining well; 

(2) Rig availability; 
(3) Well depth; 
(4) Required environmental analysis; 
(5) Special lease stipulations that 

provide limited time frames in which 
to drill; and 

(6) Weather conditions. 
(c) If the Superintendent determines 

that a lessee did not take protective 
action in a timely manner, the lessee 
will owe compensatory royalty for the 
period of the delay. 

(d) The Superintendent will assess 
compensatory royalty beginning on the 
first day of the month following the 
earliest reasonable time the lessee 
should have taken protective action 
and continuing until: 

(1) The lessee drills sufficient eco-
nomic protective wells and the wells 
remain in continuous production; 

(2) The draining well stops producing; 
or 

(3) The lessee relinquishes its inter-
est in the lease. 

LEASE TERM 

§ 226.17 What is the term of a lease? 
Leases issued under this part are for 

a primary term as established by the 
Osage Minerals Council, approved by 
the Superintendent, and so stated in 
the notice of sale of such leases and so 
long thereafter as the minerals speci-
fied are produced in paying quantities. 

ROYALTY PAYMENTS 

§ 226.18 What is the royalty rate for 
oil? 

(a) The lessee must deliver to the Su-
perintendent a royalty on production 
removed or sold from the lease, that 
proportion specified in the notice of 
sale (but not less than 20 percent) of 
the amount or value of the oil deter-
mined under paragraph (b) of this sec-
tion. 

(b) Unless the Osage Minerals Coun-
cil, with approval of the Super-
intendent, elects to take the royalty in 
kind, the settlement value per barrel is 
the greater of: 

(1) The average NYMEX daily price of 
oil at Cushing, Oklahoma, for the 
month in which the produced oil was 
sold, adjusted for gravity using the 
scale applicable under § 226.19. The ap-
plicable average NYMEX daily price of 
oil at Cushing, Oklahoma and gravity 
adjustment scale will be available from 
the Superintendent upon request, on or 
before the fifth day of the month fol-
lowing production; or 

(2) The actual selling price for the 
transaction as adjusted for gravity. 

(c) Should the lessor, with approval 
of the Secretary, elect to take the roy-
alty in kind, the lessee must furnish 
free storage for royalty oil for a period 
not to exceed 60 calendar days from 
date of production after notice of such 
election. 

§ 226.19 How is the gravity adjustment 
calculated? 

(a) The gravity adjustment of Aver-
age Daily NYMEX Price of oil at Cush-
ing, Oklahoma under § 226.18(b)(1) is a 
deduction from the price per barrel, as 
follows: 

If the gravity of the 
oil is . . . the rate is . . . for each . . . 

(1) At or between 
40.0 and 44.9 
degrees.

zero. 

(2) At or between 
35.0 and 39.9 
degrees.

$ 0.02 .................... degree or fraction 
thereof below 
40.0. 

(3) Below 35.0 de-
grees.

$ 0.10 plus an ad-
ditional $ 0.015 

one-tenth of one 
degree below 
35.0. 

(4) Above 44.9 de-
grees.

$ 0.015 .................. for each one-tenth 
of one degree 
above 44.9. 
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(b) The Superintendent may, on or 
before the fifth day of the month fol-
lowing production, publish a gravity 
adjustment scale for oil of gravity 
below 40.0 degrees or above 44.9 degrees 
that supersedes this paragraph, but 
only if the Superintendent determines, 
based on substantial evidence, that 
market conditions so warrant. 

§ 226.20 How is the royalty on gas cal-
culated? 

(a) All gas removed from the lease 
from which it is produced must be me-
tered before removal unless otherwise 
approved by the Superintendent and be 
subject to a royalty of not less than 20 
percent of the gross proceeds of the 
gas. Unless the Osage Minerals Council, 
with approval of the Superintendent, 
elects to take the royalty in kind, 
gross proceeds must be calculated 
under paragraph (b) of this section; ex-
cept that the Superintendent may di-
rect (and the Osage Minerals Council 
may request that the Superintendent 
direct) any lessee, upon no less than 30 
calendar days notice, to calculate gross 
proceeds at the higher royalty value of 
paragraph (b) or paragraph (c) of this 
section. 

(b) Under this paragraph, gross pro-
ceeds of the gas must be determined by 
multiplying the measured volume of 
gas at the well (Mcf), times the heating 
volume of the gas (MMBtu/Mcf), times 
the index price of the gas ($/MMBtu) 
for Oklahoma Zone 1 published by the 
Department of the Interior’s Office of 
Natural Resources Revenue. If that 
Monthly Index Price ceases to be pub-
lished and/or is not otherwise avail-
able, the price must be calculated in a 
comparable manner to be determined 
by the Superintendent. The heating 
value of the gas shall be calculated in 
accordance with American Petroleum 
Institute MPMS Chapter 14, Section 5, 
and shall be reported under the fol-
lowing conditions: Dry (no water 
vapor), real, gross, and adjusted pres-
sure of 14.73 psi and a temperature of 60 
degrees Fahrenheit. If any lessee sup-
plies gas produced from one lease for 
operation and/or development of any 
other lease, including another lease 
held by the same lessee, the royalty 
calculated under this section must be 
paid on all gas so used. 

(c) Under this paragraph, gross pro-
ceeds of the gas will be 100 percent of 
the actual proceeds from sales of all 
residue gas produced from the lease 
and one hundred percent of the actual 
proceeds from sales of all natural gas 
liquids produced from the lease minus 
the actual, reasonable cost of proc-
essing not to exceed 50 percent of the 
actual sales value of the natural gas 
liquids (including drip condensate). If 
the actual reasonable cost of proc-
essing cannot be obtained, upon ap-
proval by the Superintendent, the les-
see may determine such cost in accord-
ance with the alternative methodology 
and procedures in 30 CFR 1206.180(a) or 
(b). No other deductions of any kind, 
whether monetary or volumetric or 
otherwise, for any purpose, including 
but not limited to compression, dehy-
dration, gathering, treating, or trans-
portation are allowed. 

§ 226.21 Who determines royalty on 
lost or wasted minerals? 

Royalty is due on all oil and gas 
wasted or avoidably lost, the volume 
and quality of which will be deter-
mined by the Superintendent after tak-
ing into consideration information pro-
vided by the lessee, but resolving all 
doubts about volume and quality in 
favor of the lessor. 

§ 226.22 What is the minimum royalty 
payment for all leases? 

Minimum royalty will be owed in the 
event the royalty paid from producing 
leases during any year is less than the 
annual rental specified for the lease. 
Minimum royalty is due and payable at 
the end of the lease year in an amount 
equal to the annual rental less the 
amount paid in royalty on production. 

(a) After the primary term, the lessee 
must submit with his/her payment evi-
dence that the lease is producing in 
paying quantities. 

(b) The Superintendent is authorized 
to determine whether the lease is actu-
ally producing in paying quantities or 
has terminated for lack of such produc-
tion. 

(c) Payment for any underpayment 
not made within the time specified is 
subject to a late charge at the rate of 
not less than 11⁄2 percent per month for 
each month or fraction thereof until 
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paid, or such other rate as may be set 
by the Superintendent after consulta-
tion with the Osage Minerals Council. 

§ 226.23 What royalty is due on other 
marketable products? 

A royalty on other marketable prod-
ucts must be paid at the rate of not 
less than 20 percent of the actual sales 
value of the other marketable products 
sold, in addition to any other royalty 
due on oil or gas. 

§ 226.24 What purchase options does 
the Federal Government have? 

Any of the executive departments of 
the United States Government have 
the option to purchase all or any part 
of the oil produced from any lease at 
not less than the price as defined in 
§ 226.18. 

§ 226.25 How are royalty payments 
made? 

(a) Royalty payments due may be 
paid by either the purchaser or the les-
see, provided that the lessee must pro-
vide a written agreement to the Super-
intendent if the purchaser has agreed 
to be the responsible party for making 
royalty payments. 

(b) All payments are due by the end 
of the month following the month dur-
ing which the oil and gas is produced 
and sold, except when the last day of 
the month falls on a weekend or holi-
day. In such cases, payments are due 
on the first business day of the suc-
ceeding month. All payments must 
cover the sales of the preceding month. 

(c) Failure to make such payments 
subjects the responsible party as pro-
vided in paragraph (a) of this section to 
a late charge at the rate of not less 
than 11⁄2 percent for each month or 
fraction thereof until paid. 

§ 226.26 What reports are required to 
be provided? 

The lessee must furnish certified 
monthly reports covering all oper-
ations in a form specified by the Super-
intendent, whether there has been pro-
duction or not, indicating therein the 
total amount of oil, raw natural gas, 
and other products subject to royalty 
payment, by the end of the month fol-
lowing the month during which the oil 
and gas is produced and sold, except 

when the last day of the month falls on 
a weekend or holiday. In such cases, re-
ports are due on the first business day 
of the succeeding month. 

(a) Reports covering oil production 
must include the date of each sale of 
oil, well or lease identity, lessee, pur-
chaser, volume of oil sold, gravity of 
oil sold, price paid per barrel for the 
sale, 40-degree price used for the sale, 
gravity adjustment scale used for the 
sale, and total amount paid for the 
sale. 

(b) Reports covering gas production 
must contain the total volume of raw 
natural gas measured at the well, the 
BTU value of raw natural gas produced 
at the well, the periodic gas analysis 
applicable to the sale, and the total 
value paid for the raw natural gas, res-
idue gas, natural gas liquids, and con-
densate. 

(c) Report forms must be submitted 
in .csv (comma separated value) or 
ASCII format, or such other equivalent 
format specified by the Super-
intendent. The Superintendent must 
specify the method of transmittal. The 
Superintendent may specify that les-
sees must submit the reports and infor-
mation required by this section di-
rectly to other agencies within the De-
partment of the Interior, in lieu of the 
Superintendent. 

(d) The Superintendent must provide 
to the Osage Minerals Council copies of 
all reports under this section on at 
least a quarterly basis in the format 
originally received by the lessee. Upon 
written request by the Osage Minerals 
Council, the Superintendent will re-
quire lessees to provide to the Osage 
Minerals Council copies of run tickets. 

(e) Failure to remit reports subjects 
the lessee to further penalties as pro-
vided in § 226.67 and § 226.68 and subjects 
any royalty payment contract or divi-
sion order to termination. 

§ 226.27 Can a lessee enter into royalty 
payment contracts and division or-
ders? 

(a) The lessee may enter into division 
orders or contracts with the purchasers 
of oil, gas, or derivatives therefrom 
that will provide for the purchaser to 
make payment of royalty in accord-
ance with § 226.25. The following re-
quirements apply in these cases: 
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(1) The division orders or contracts 
do not relieve the lessee from responsi-
bility for the payment of the royalty 
should the purchaser fail to pay. 

(2) No production may be removed 
from the leased premises until a divi-
sion order and/or contract and its 
terms are approved by the Super-
intendent: 

(3) The Superintendent may grant 
temporary permission to run oil or gas 
from a lease pending the approval of a 
division order or contract. 

(4) The lessee must file a certified 
monthly report and pay royalty on the 
value of all oil and gas used off the 
premises for development and oper-
ating purposes. 

(5) The lessee is responsible for the 
correct measurement and reporting of 
all oil and/or gas taken from the leased 
premises. 

(b) The lessee must require the pur-
chaser of oil and/or gas from its lease 
or leases to furnish the Super-
intendent, a statement reporting the 
gross barrels of oil and/or gross Mcf of 
gas sold and sales price per barrel and/ 
or gross Mcf during the preceding 
month, by the end of the month fol-
lowing the month during which the oil 
and gas is produced and sold, except 
when the last day of the month falls on 
a weekend or holiday. In such cases, 
statements are due on the first busi-
ness day of the succeeding month. 

UNIT LEASES, ASSIGNMENTS AND 
RELATED INSTRUMENTS 

§ 226.28 When is unitization allowed? 
The Osage Minerals Council and the 

lessee or lessees, may, with the ap-
proval of the Superintendent, unitize 
or merge, two or more oil or oil and gas 
leases into a unit or cooperative oper-
ating plan to promote the greatest ul-
timate recovery of oil and gas from a 
common source of supply or portion 
thereof embracing the lands covered by 
such lease or leases. 

(a) The cooperative or unit agree-
ment is subject to the regulations in 
this part and applicable laws governing 
the leasing of the Osage mineral estate. 

(b) Any agreement between the par-
ties in interest to terminate a unit or 
cooperative agreement as to all or any 
portion of the lands included must be 

submitted to the Superintendent for 
his/her approval. 

(c) Upon approval of unit termination 
under paragraph (b) of this section, the 
leases included under the cooperative 
or unit agreement will be restored to 
their original terms. 

(d) For the purpose of preventing 
waste and to promote the greatest ulti-
mate recovery of oil and gas from a 
common source of supply or portion 
thereof, all oil leases, oil and gas 
leases, and gas leases issued under this 
part may be required to join a unit de-
velopment plan affecting the leased 
lands by the Superintendent with the 
consent of the Osage Minerals Council. 
This plan must adequately protect the 
rights of all parties in interest, includ-
ing the Osage mineral estate. 

§ 226.29 How are leases assigned? 
Leases or any interest therein may 

be assigned or transferred only with 
the approval of the Superintendent. 
The assignee must be qualified to hold 
such lease under existing rules and reg-
ulations and furnish a satisfactory 
bond conditioned for the faithful per-
formance of the covenants and condi-
tions thereof. 

(a) The lessee must assign either his/ 
her entire interest in a lease or legal 
subdivision thereof, or an undivided in-
terest in the whole lease: Provided, 
however, that the Superintendent may 
approve an assignment that covers 
only a portion of a lease with the con-
sent of the Osage Minerals Council. Ap-
proval by the Superintendent of a lease 
assignment or transfer of an interest in 
a lease or legal subdivision, is subject 
to the following: 

(1) After the Superintendent approves 
the assignment or transfer, the lessee 
who made the assignment will continue 
to be responsible, jointly and severally 
with the assignee, for lease obligations 
that accrued before the approval date, 
whether or not they were identified at 
the time of the assignment or transfer. 
This includes paying compensatory 
royalties for drainage. It also includes 
responsibility for plugging wells and 
abandoning facilities that were drilled, 
installed, or used before the effective 
date of the assignment or transfer. 

(2) The assignee agrees to comply 
with the terms of the original lease as 
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it applies to the rights that were ac-
quired. Among other obligations, the 
assignee must plug and abandon all 
unplugged wells, reclaim the lease site, 
and remedy all environmental prob-
lems in existence that a purchaser ex-
ercising reasonable diligence should 
have known at the time of the transfer. 
The assignee must also maintain a 
bond in accordance with these regula-
tions. 

(b) If a lease is divided by the assign-
ment of an entire interest in any part, 
each part will become a separate lease 
and the assignee is bound to comply 
with all the terms and conditions of 
the original lease. 

(c) A fully executed copy of the as-
signment must be filed with the Super-
intendent within 30 calendar days after 
the date of execution by all parties. If 
requested within the 30-day period, the 
Superintendent may grant an exten-
sion of 15 calendar days. 

(d) A filing fee of $75 must accom-
pany each assignment. 

§ 226.30 Are overriding royalty agree-
ments allowed? 

Agreements creating overriding roy-
alties or payments out of production 
are not considered as an interest in a 
lease as such term is used in § 226.29. 
Agreements creating overriding royal-
ties or payments out of production are 
hereby authorized and the approval of 
the Department of the Interior or any 
agency thereof is not required with re-
spect thereto, but nothing in any such 
agreement modifies any of the obliga-
tions of the lessee under its lease and 
the regulations in this part. All such 
obligations are to remain in full force 
and effect, the same as if free of any 
such royalties or payments. 

(a) The existence of agreements cre-
ating overriding royalties or payments 
out of production, whether or not actu-
ally paid, will not be considered in jus-
tifying the shutdown or abandonment 
of any well. 

(b) Agreements creating overriding 
royalties or payments out of produc-
tion need not be filed with the Super-
intendent unless incorporated in as-
signments or instruments required to 
be filed pursuant to § 226.29. 

§ 226.31 When are drilling contracts al-
lowed? 

The Superintendent is authorized to 
approve drilling contracts with a stipu-
lation that such approval does not in 
any way bind or require the Depart-
ment to approve subsequent assign-
ments that may be contemplated or 
provided for in the particular drilling 
contract approved by the Department. 
Approval merely authorizes entry on 
the lease for the purpose of develop-
ment work. 

§ 226.32 When can an oil lease and a 
gas lease be combined? 

A lessee owning both an oil lease and 
gas lease covering the same acreage is 
authorized to convert such leases to a 
combination oil and gas lease. 

Subpart C—Operations 
§ 226.33 What are the general require-

ments governing operations? 
(a) The lessee must comply with ap-

plicable laws and regulations; with the 
lease terms; and with orders and in-
structions of the Superintendent. 
These include, but are not limited to, 
conducting all operations in a manner 
that: 

(1) Ensures the proper handling, 
measurement, disposition, and site se-
curity of leasehold production; 

(2) Protects other natural resources 
and environmental quality; 

(3) Protects life and property; and 
(4) Results in maximum ultimate 

economic recovery of oil and gas and 
other marketable products with min-
imum waste and with minimum ad-
verse effect on ultimate recovery of 
other mineral resources. 

(b) The lessee must permit properly 
identified authorized representatives of 
the Superintendent to enter upon, 
travel across, and inspect lease sites 
and records normally kept on the lease 
pertinent thereto without advance no-
tice. Inspections normally will be con-
ducted during those hours when re-
sponsible persons are expected to be 
present at the operation being in-
spected. Such permission must include 
access to secured facilities on such 
lease sites for the purpose of making 
any inspection or investigation for de-
termining whether there is compliance 
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with applicable law, the regulations in 
this part, and any applicable orders, 
notices or directives. 

(c) For the purpose of making any in-
spection or investigation, the Super-
intendent has the same right to enter 
upon or travel across any lease site as 
the lessee. 

§ 226.34 What requirements apply to 
commencement of operations on a 
lease? 

(a) No operations are permitted upon 
any tract of land until a lease covering 
such tract is approved by the Super-
intendent. The Superintendent may, 
however, grant authority to any party 
under such lease, consistent with the 
regulations in this part that he or she 
deems proper, to conduct geophysical 
and geological exploration work. 

(b) The lessee must submit applica-
tions on forms to be furnished by the 
Superintendent and secure approval be-
fore: 

(1) Well drilling, treating, or 
workover operations are started on the 
leased premises. 

(2) Removing casing from any well. 
(c) The lessee must notify the Super-

intendent a reasonable time in advance 
of starting work, of intention to drill, 
redrill, deepen, plug, or abandon a well. 

(d) Prior to approving any operations 
under this section, the Superintendent 
will determine whether an environ-
mental assessment or other informa-
tion is required to comply with appli-
cable laws such as the National Envi-
ronmental Policy Act. If an environ-
mental assessment is deemed nec-
essary, the Superintendent will notify 
the lessee that it must submit a draft 
environmental assessment, which will 
be reviewed and evaluated by the Su-
perintendent before deciding whether 
to prepare an Environmental Impact 
Statement or issue a Finding of No 
Significant Impact. The Super-
intendent will also notify the lessee of 
any other information that must be 
submitted, such as cultural resources 
survey reports/archeological surveys 
when needed to comply with the Na-
tional Historic Preservation Act and 
the Secretary’s Standards and Guide-
lines for Archeology and Historic Pres-
ervation. 

§ 226.35 How does a lessee acquire per-
mission to begin operations on a re-
stricted homestead allotment? 

(a) The lessee may conduct oper-
ations within or upon a restricted 
homestead selection only with the 
written consent of the Superintendent. 

(b) If the allottee is unwilling to per-
mit operations on his/her homestead, 
the Superintendent will cause an exam-
ination of the premises to be made 
with the allottee and lessee or his/her 
representative. Upon finding that the 
interests of the Osage mineral estate 
require that the tract be developed, the 
Superintendent will endeavor to have 
the parties agree upon the terms under 
which operations on the homestead 
may be conducted. 

(c) In the event the allottee and les-
see cannot reach an agreement, the 
matter must be presented by all parties 
before the Osage Minerals Council, and 
the Council will make its recommenda-
tions. Such recommendations will be 
considered as final and binding upon 
the allottee and lessee. A guardian may 
represent the allottee. Where no one is 
authorized or where no person is 
deemed by the Superintendent to be a 
proper party to speak for a person of 
unsound mind or feeble understanding, 
the Principal Chief of the Osage Nation 
will represent him. 

(d) If the allottee or his/her rep-
resentative does not appear before the 
Osage Minerals Council when notified 
by the Superintendent, or if the Coun-
cil fails to act within 10 calendar days 
after the matter is referred to it, the 
Superintendent may authorize the les-
see to proceed with operations in con-
formity with the provisions of his/her 
lease and the regulations in this part. 

§ 226.36 What kind of notice and infor-
mation is required to be given sur-
face owners prior to commence-
ment of drilling operations? 

(a) The lessee must notify or attempt 
to notify the surface owner in one gen-
eral written notification sent by cer-
tified mail with a copy to the Super-
intendent that it plans to begin con-
ducting the following activities over 
the term of its lease: Archeological or 
biological surveys, or staking of wells. 
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(b) No operations of any kind may 
commence until the lessee or its au-
thorized representative meets with the 
surface owner or his/her representative. 
The lessee must request the meeting in 
writing by certified mail and provide a 
copy of the letter to the Super-
intendent. Unless waived by the Super-
intendent or otherwise agreed to be-
tween the lessee and surface owner, 
such meeting must be held at least 10 
calendar days prior to the commence-
ment or any operations. At such meet-
ing lessee or its authorized representa-
tive must comply with the following 
requirements: 

(1) Indicate the location of the well 
or wells to be drilled. 

(2) Arrange for a route of ingress and 
egress. Upon failure to agree on a route 
of ingress and egress, said route will be 
set by the Superintendent after the Su-
perintendent has notified or attempted 
to notify both the surface owner and 
lessee in writing of their opportunity 
to meet and submit information for 
consideration before a final decision is 
made. 

(3) Furnish to said surface owners the 
name and address of the party or rep-
resentative upon whom the surface 
owner must serve any claim for dam-
ages which he may sustain from min-
eral development or operations, and as 
to the procedure for settlement thereof 
as provided in § 226.41. 

(4) Where the drilling is to be on re-
stricted land, the lessee or its author-
ized representative must meet with and 
provide the information in paragraphs 
(b)(1)–(3) of this section to the Super-
intendent. 

(5) When the surface owner or its rep-
resentative cannot be contacted at the 
last known address or has not accepted 
a meeting request within 30 calendar 
days of receipt of the request, the Su-
perintendent is required to authorize 
lessee, in writing, to proceed with oper-
ations. 

§ 226.37 How much of the surface may 
a lessee use? 

The lessee or its authorized rep-
resentative has the right to use so 
much of the surface of the land within 
the Osage mineral estate as may be 
reasonable for operations and mar-
keting. This includes, but is not lim-

ited to the right to, lay and maintain 
pipelines, electric lines, pull rods, 
other appliances necessary for oper-
ations and marketing, and the right-of- 
way for ingress and egress to any point 
of operations. 

(a) If the lessee and surface owner are 
unable to agree as to the routing of 
pipelines, electric lines, etc., said rout-
ing will be set by the Superintendent 
after the Superintendent has notified 
or attempted to notify both the surface 
owner and lessee in writing of their op-
portunity to meet and submit informa-
tion for consideration before a final de-
cision is made. 

(b) The right to use water for lease 
operations is established by § 226.48. 

(c) The lessee must conduct its oper-
ations in a workmanlike manner, com-
mit no waste and allow none to be com-
mitted upon the land, nor permit any 
avoidable nuisance to be maintained on 
the premises under its control. 

§ 226.38 What commencement money 
must the lessee pay to the surface 
owner? 

(a) Before commencing actual explo-
ration and/or development, the lessee 
must pay or tender to the surface 
owner commencement money in the 
amount of $25 per shot hole for explo-
sive source (for the acquisition of Sin-
gle Fold (100 per cent Seismic)), or $400 
per linear mile for surface source data 
acquisition. For the purpose of con-
ducting a 3D seismic survey, the lessee 
must pay commencement money in the 
amount of $10 per acre occupied during 
the time the survey is conducted. The 
lessee must also pay commencement 
money in the amount of $2500 for each 
well. 

(1) After payment of commencement 
money the lessee will be entitled to im-
mediate possession of the drilling site. 

(2) Commencement money will not be 
required for the redrilling of a well 
which was originally drilled under the 
current lease. 

(3) A drilling site must be held to the 
minimum area essential for operations 
and not exceed one and one-half acres 
in area unless authorized by the Super-
intendent. 

(4) Commencement money is a credit 
toward the settlement of the total 
damages. 
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(5) Acceptance of commencement 
money by the surface owner does not 
affect its right to compensation for 
damages as described in § 226.40, occa-
sioned by the drilling and completion 
of the well for which it was paid. 

(6) Since actual damage to the sur-
face from operations cannot nec-
essarily be ascertained prior to the 
completion of a well as a serviceable 
well or dry hole, a damage settlement 
covering the drilling operation need 
not be made until after completion of 
drilling operations. 

(b) Where the surface is restricted 
land, commencement money must be 
paid to the Superintendent for the 
landowner. All other surface owners 
must be paid or tendered such com-
mencement money directly. 

(1) Where such surface owners are 
neither residents of Osage County, nor 
have a representative located therein, 
such payment must be made or ten-
dered to the last known address of the 
surface owner at least 5 calendar days 
before commencing drilling operation 
on any well. 

(2) If the lessee is unable to reach the 
owner of the surface of the land for the 
purpose of tendering the commence-
ment money or if the owner of the sur-
face of the land refuses to accept the 
same, the lessee must deposit such 
amount with the Superintendent by 
check payable to the Bureau of Indian 
Affairs. The Superintendent must 
thereupon advise the owner of the sur-
face of the land by mail at his/her last 
known address that the commence-
ment money is being held for payment 
to him upon his/her written request. 

§ 226.39 What fees must lessee pay to a 
surface owner for tank siting? 

The lessee must pay fees for each 
tank sited at the rate of $500 per tank, 
except that: 

(a) No payment is due for a tank tem-
porarily set on a well location site for 
drilling, completing, or testing; and 

(b) The sum to be paid for a tank oc-
cupying an area more than 2500 square 
feet will be agreed upon between the 
surface owner and lessee or, on failure 
to agree, the same will be determined 
by arbitration as provided by § 226.41. 

§ 226.40 What is a settlement of dam-
ages claimed? 

(a) The lessee or its authorized rep-
resentative or geophysical permittee 
must pay for all damages to growing 
crops, any improvements on the lands, 
and all other surface damages as may 
be occasioned by operations. Com-
mencement money will be credited to-
ward the settlement of the total dam-
ages occasioned by the drilling and 
completion of the well for which it was 
paid. Such damages must be paid to the 
owner of the surface and by him appor-
tioned among the parties interested in 
the surface, whether as owner, surface 
lessee, or otherwise, as the parties may 
mutually agree or as their interests 
may appear. If the lessee or its author-
ized representative and surface owner 
are unable to agree concerning dam-
ages, the same will be determined by 
arbitration as provided by § 226.41. 

(b) Surface owners must notify their 
lessees or tenants of the regulations in 
this part and of the necessary proce-
dure to follow in all cases of alleged 
damages. If so authorized in writing, 
surface lessees or tenants may rep-
resent the surface owners. 

(c) In settlement of damages on re-
stricted land, all sums due and payable 
must be paid to the Superintendent for 
credit to the account of the Indian en-
titled thereto. The Superintendent will 
make the apportionment between the 
Indian landowner or owners and sur-
face lessee of record. 

(d) Any person claiming damages to 
an interest in any leased tract, must 
furnish to the Superintendent a state-
ment in writing showing its claimed in-
terest. Failure to furnish such state-
ment will constitute a waiver of notice 
and estop said person from claiming 
any part of such damages after the 
same has been disbursed. 

§ 226.41 What is the procedure for set-
tlement of damages claimed? 

Where the surface owner or his/her 
lessee suffers damage due to the oil and 
gas operations and/or marketing of oil 
or gas by lessee or its authorized rep-
resentative, the procedure for recovery 
is as follows: 

(a) The party or parties aggrieved 
will, as soon as possible after the dis-
covery of any damages, serve written 
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notice to lessee or its authorized rep-
resentative. The written notice must 
describe the nature and location of the 
alleged damages, the date of occur-
rence, the names of the party or par-
ties causing said damages, and the 
amount of damages. This requirement 
does not limit the time within which 
action may be brought in the courts to 
less than the 90-day period allowed by 
section 2 of the Act of March 2, 1929 (45 
Stat. 1478, 1479). 

(b) If the alleged damages are not ad-
justed at the time of such notice, the 
lessee or its authorized representative 
must try to adjust the claim with the 
party or parties aggrieved within 20 
calendar days from receipt of the no-
tice. If the claimant is the owner of re-
stricted property and a settlement re-
sults, a copy of the settlement agree-
ment must be submitted to the Super-
intendent for approval. If the settle-
ment agreement concerning the re-
stricted property is approved by the 
Superintendent, payment must be 
made to the Superintendent for the 
benefit of said claimant. 

(c) If the parties fail to adjust the 
claim within the 20 calendar days spec-
ified, then within 10 calendar days 
thereafter each of the interested par-
ties must appoint an arbitrator who 
immediately upon their appointment 
must agree upon a third arbitrator. If 
the two arbitrators fail to agree upon a 
third arbitrator within 10 calendar 
days, they must immediately notify 
the parties in interest. If said parties 
cannot agree upon a third arbitrator 
within 5 calendar days after receipt of 
such notice, the Superintendent will 
appoint the third arbitrator. 

(d) As soon as the third arbitrator is 
appointed, the arbitrators must meet; 
hear the evidence and arguments of the 
parties; and examine the lands, crops, 
improvements, or other property al-
leged to have been injured. Within 10 
calendar days they will render their de-
cision as to the amount of the damage 
due. The arbitrators will be disin-
terested persons. The fees and expenses 
of the third arbitrator must be borne 
equally by the claimant and the lessee 
or its authorized representative. Each 
lessee or its authorized representative 
and claimant must pay the fee and ex-

penses for the arbitrator appointed by 
him. 

(e) When an act of an oil or gas lessee 
or its authorized representative results 
in injury to both the surface owner and 
his/her lessee, the parties aggrieved 
must join in the appointment of an ar-
bitrator. Where the injury complained 
of is chargeable to more than one oil or 
gas lessee, or its authorized representa-
tive, all such chargeable lessees or rep-
resentatives must join in the appoint-
ment of an arbitrator. 

(f) Any two of the arbitrators may 
make a decision as to the amount of 
damage due. The decision must be in 
writing and served forthwith upon the 
parties in interest. Each party has 90 
calendar days from the date the deci-
sion is served in which to file an action 
in a court of competent jurisdiction. If 
no such action is filed within said time 
and the award is against the lessee or 
its authorized representative, he/she 
must pay the same, together with in-
terest at an annual rate established for 
the Internal Revenue Service from date 
of award, within 10 calendar days after 
the expiration of said period for filing 
an action. 

(g) The lessee or its authorized rep-
resentative must file with the Super-
intendent a report on each settlement 
agreement, setting out the nature and 
location of the damage, date, and 
amount of the settlement, and any 
other pertinent information. 

§ 226.42 What are a lessee’s obligations 
for production? 

(a) The lessee must put into market-
able condition at no cost to the lessor, 
all oil, gas, and other marketable prod-
ucts produced from the leased land. 

(b) Where oil accumulates in a pit, 
such oil must either be: 

(1) Recirculated through the regular 
treating system and returned to the 
stock tanks for sale; or 

(2) Pumped into a stock tank without 
treatment and measured for sale in the 
same manner as from any sales tank in 
accordance with applicable orders and 
notices. 

(c) In the absence of prior approval 
from the Superintendent, no oil may be 
pumped into a pit except in an emer-
gency. Each such pumping occurrence 
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must be reported to the Super-
intendent and the oil promptly recov-
ered in accordance with applicable or-
ders and notices. 

§ 226.43 What documentation is re-
quired for transportation of oil or 
gas or other marketable product? 

(a) Any person engaged in trans-
porting by motor vehicle any oil from 
any lease site, or allocated to any such 
lease site, must carry on his/her per-
son, in his/her vehicle, or in his/her im-
mediate control, documentation show-
ing at a minimum; the amount, origin, 
and intended first purchaser of the oil. 

(b) Any person engaged in trans-
porting any oil or gas or other market-
able product by pipeline produced from 
or allocated to any lease site, must 
maintain documentation showing, at a 
minimum, the amount, origin, and in-
tended first purchaser of such oil or gas 
or other marketable product. 

(c) On any lease site, any authorized 
representative of the Superintendent 
who is properly identified may stop and 
inspect any motor vehicle that he/she 
has probable cause to believe is car-
rying oil produced from or allocated to 
any such lease site, to determine 
whether the driver possesses proper 
documentation for the load of oil. 

(d) Any authorized representative of 
the Superintendent who is properly 
identified and who is accompanied by 
an appropriate law enforcement officer, 
or an appropriate law enforcement offi-
cer alone, may stop and inspect any 
motor vehicle which is not on a lease 
site if he/she has probable cause to be-
lieve the vehicle is carrying oil pro-
duced from or allocated to a lease site, 
to determine whether the driver pos-
sesses proper documentation for the 
load of oil. 

§ 226.44 What are a lessee’s obligations 
for preventing pollution? 

(a) All lessees, contractors, drillers, 
service companies, pipe pulling and sal-
vaging contractors, or other persons, 
must at all times conduct their oper-
ations and drill, equip, operate, 
produce, plug, and abandon all wells 
drilled for oil or gas, service wells or 
exploratory wells (including seismic, 
core, and stratigraphic holes) in a man-
ner that will prevent pollution and the 

migration of oil, gas, salt water, or 
other substance from one stratum into 
another, including any fresh water 
bearing formation. 

(b) Pits for drilling mud or delete-
rious substances used in the drilling, 
completion, recompletion, or workover 
of any well must be constructed and 
maintained to prevent pollution of sur-
face and subsurface fresh water. These 
pits must be enclosed with a fence of at 
least four strands of barbed wire, or an 
approved substitute, stretched taut to 
adequately braced corner posts, unless 
the surface owner, user, or the Super-
intendent gives consent to the con-
trary. Immediately after completion of 
operations, pits must be emptied, re-
claimed, and leveled unless otherwise 
requested by surface owner or user. 

(c) Drilling pits must be adequate to 
contain mud and other material ex-
tracted from wells and must have ade-
quate storage to maintain a supply of 
mud for use in emergencies. 

(d) No earthen pit, except those used 
in the drilling, completion, recomple-
tion or workover of a well, may be con-
structed, enlarged, reconstructed or 
used without approval of the Super-
intendent. Unlined earthen pits may 
not be used for the storage of salt 
water or other deleterious substances. 

(e) Deleterious fluids other than fresh 
water drilling fluids used in drilling or 
workover operations, which are dis-
placed or produced in well completion 
or stimulation procedures, including, 
but not limited to, fracturing, 
acidizing, swabbing, and drill stem 
tests, must be collected into a pit lined 
with plastic of at least 30 mil or a 
metal or fiberglass tank and main-
tained separately from above-men-
tioned drilling fluids to allow for sepa-
rate disposal. These pits or tanks must 
be enclosed with a fence of at least four 
strands of barbed wire, or an approved 
substitute, stretched taut to ade-
quately braced corner posts, unless the 
surface owner or the Superintendent 
gives consent to the contrary. Imme-
diately after completion of operations, 
tanks must be removed and any pits 
must be emptied, reclaimed, and lev-
eled unless otherwise requested by sur-
face owner. 
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§ 226.45 What are a lessee’s other envi-
ronmental responsibilities? 

(a) The lessee must conduct oper-
ations in a manner which protects the 
mineral resources, other natural re-
sources, and environmental quality. 
The lessee must comply with the perti-
nent orders of the Superintendent and 
other standards and procedures as set 
forth in the applicable laws, regula-
tions, lease terms and conditions, and 
the approved drilling plan or subse-
quent operations plan. 

(b) The lessee must exercise due care 
and diligence to assure that leasehold 
operations do not result in undue dam-
age to surface or subsurface resources 
or surface improvements. 

(1) All produced water must be dis-
posed of by injection into the sub-
surface, in approved pits, or by other 
methods which have been approved by 
the Superintendent. 

(2) Upon the conclusion of operations, 
the lessee must reclaim the disturbed 
surface in a manner approved or pre-
scribed by the Superintendent. 

(c) All spills or leakages of oil, gas, 
other marketable products, produced 
water, toxic liquids, or waste mate-
rials, blowouts, fires, personal injuries, 
and fatalities must be reported by the 
lessee to the Superintendent as soon as 
discovered, but not later than the next 
business day. 

(1) The lessee must exercise due dili-
gence in taking necessary measures, 
subject to approval by the Super-
intendent, to control and remove pol-
lutants and to extinguish fires. 

(2) A lessee’s compliance with the re-
quirements of the regulations in this 
part does not relieve the lessee of the 
obligation to comply with other appli-
cable laws and regulations. 

(d) When required by the Super-
intendent, a contingency plan must be 
submitted describing procedures to be 
implemented to protect life, property, 
and the environment. 

(e) The lessee’s liability for damages 
to third parties is governed by applica-
ble law. 

§ 226.46 What safety precautions must 
a lessee take? 

The lessee must perform operations 
and maintain equipment in a safe and 
workmanlike manner, including com-

pliance with National Electrical Code 
for the installation, running, mainte-
nance and use of all electric lines. The 
lessee must take all precautions nec-
essary to provide adequate protection 
for the health and safety of life and the 
protection of property. Such pre-
cautions do not relieve the lessee of the 
responsibility for compliance with 
other pertinent health and safety re-
quirements under applicable laws or 
regulations. 

§ 226.47 When can the Superintendent 
grant easements for wells off leased 
premises? 

The Superintendent, with the con-
sent of the Osage Minerals Council, 
may grant commercial and non-
commercial easements for wells off the 
leased premises to be used for purposes 
associated with oil and gas production; 
provided that the Superintendent noti-
fies or attempts to notify both the sur-
face owner and lessee in writing of 
their opportunity to meet with and 
submit information for consideration 
before a final decision is made. Rents 
payable to the Osage mineral estate for 
such easements must be in an amount 
agreed to by Grantee and the Osage 
Minerals Council, subject to the ap-
proval of the Superintendent. The 
Grantee is responsible for all damages 
resulting from the use of such wells 
and settlement for any damages must 
be made as provided in § 226.41. 

§ 226.48 A lessee’s use of water. 

The lessee or his/her contractor may, 
with the approval of the Super-
intendent, use water from streams and 
natural water courses to the extent 
that such use does not diminish the 
supply below the requirements of the 
surface owner from whose land the 
water is taken. Similarly, the lessee or 
his/her contractor may use water from 
reservoirs formed by the impoundment 
of water from such streams and natural 
water courses, if such use does not ex-
ceed the quantity to which they origi-
nally would have been entitled had the 
reservoirs not been constructed. The 
lessee or his/her contractor may install 
necessary lines and other equipment 
within the Osage mineral estate to ob-
tain such water. Any damage resulting 
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from such installation must be settled 
as provided in § 226.41. 

§ 226.49 What are the responsibilities 
of an oil lessee when a gas well is 
drilled and vice versa? 

Prior to drilling, an oil or gas lessee 
must notify the other lessees of its in-
tent to drill. When an oil lessee in 
drilling a well encounters a formation 
or zone having indications of possible 
gas production, or the gas lessee in 
drilling a well encounters a formation 
or zone having indication of possible 
oil production, the lessee must imme-
diately notify the other lessee and the 
Superintendent. The lessee drilling the 
well must obtain all information that a 
prudent lessee would utilize to evalu-
ate the productive capability of such 
formation or zone. 

(a) Gas well to be turned over to gas 
lessee. If an oil lessee drills a gas well, 
it must, without removing from the 
well any of the casing or other equip-
ment, immediately shut the well in and 
notify the gas lessee and the Super-
intendent. 

(1) If the gas lessee does not, within 
45 calendar days after receiving notice 
and determining the cost of drilling, 
elect to take over such well and reim-
burse the oil lessee the cost of drilling, 
including all damages paid and the cost 
in-place of casing, tubing, and other 
equipment, the oil lessee must imme-
diately confine the gas to the original 
stratum. The disposition of such well 
and the production therefrom will then 
be subject to the approval of the Super-
intendent. 

(2) If the oil lessee and gas lessee can-
not agree on the cost of the well, the 
Superintendent will apportion the cost 
between the oil and gas lessees. 

(b) Oil well to be turned over to oil 
lessee. If a gas lessee drills an oil well, 
then it must immediately, without re-
moving from the well any of the casing 
or other equipment, notify the oil les-
see and the Superintendent. 

(1) If the oil lessee does not, within 45 
calendar days after receipt of notice 
and cost of drilling, elect to take over 
the well, it must immediately notify 
the gas lessee. From that point, the 
Superintendent must approve the dis-
position of the well, and any gas pro-
duced from it. 

(2) If the oil lessee chooses to take 
over the well, it must pay to the gas 
lessee: 

(i) The cost of drilling the well, in-
cluding all damages paid; and 

(ii) The cost in place of casing and 
other equipment. 

(3) If the oil lessee and the gas lessee 
cannot agree on the cost of the well, 
the Superintendent will apportion the 
cost between the oil and gas lessees. 

(c) Lands not leased. If a gas lessee 
drills an oil well upon lands not leased 
for oil purposes or vice versa, the Su-
perintendent may, until such time as 
said lands are leased, permit the lessee 
who drilled the well to operate and 
market the production therefrom. 
When said lands are leased, the lessee 
who drilled and completed the well 
must be reimbursed by the oil or gas 
lessee for the cost of drilling said well, 
including all damages paid and the cost 
of in-place casing, tubing, and other 
equipment. If the lessee does not elect 
to take over said well as provided 
above, the disposition of such well and 
the production therefrom will be deter-
mined by the Superintendent. In the 
event the oil lessee and gas lessee can-
not agree on the cost of the well, such 
cost will be apportioned between the 
oil and gas lessee by the Super-
intendent. 

§ 226.50 How is the cost of drilling a 
well determined? 

The term ‘‘cost of drilling’’ as applied 
where one lessee takes over a well 
drilled by another, includes all reason-
able, usual, necessary, and proper ex-
penditures. A list of expenses men-
tioned in this section must be pre-
sented to proposed purchasing lessee 
within 10 calendar days after the com-
pletion of the well. In the event of a 
disagreement between the parties as to 
the charges assessed against the well 
that is to be taken over, such charges 
will be determined by the Super-
intendent. 

§ 226.51 What are the requirements for 
using gas for operating purposes 
and tribal uses? 

All gas used in accordance with this 
section must first be odorized and 
treated in accordance with industry 
standards for safe use. 
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(a) Gas to be furnished to oil lessee. The 
lessee of a producing gas lease must 
furnish the oil lessee sufficient gas for 
operating purposes at a rate to be 
agreed upon, or on failure to agree, the 
rate will be determined by the Super-
intendent: Provided, that the oil lessee 
must at his/her own expense and risk, 
furnish and install the necessary con-
nections to the gas lessee’s well or 
pipeline. All such connections must be 
reported in writing to the Super-
intendent. 

(b) Use of gas by Osage Tribe. (1) Gas 
from any well or wells must be fur-
nished to any Tribal-owned building or 
enterprise at a rate not to exceed the 
price being received or offered by a gas 
purchaser, less royalty. This require-
ment is subject to the determination 
by the Superintendent that gas in suf-
ficient quantities is available above 
that needed for lease operation and 
that no waste would result. In the ab-
sence of a gas purchaser, the rate to be 
paid by the Osage Nation will be deter-
mined by the Superintendent based on 
prices being paid by purchasers in the 
Osage mineral estate. The Osage Na-
tion is to furnish all necessary mate-
rials and labor for such connection 
with the lessee’s gas system. The use of 
such gas is at the risk of the Osage Na-
tion at all times. 

(2) Any member of the Osage Nation 
residing in Osage County and outside a 
corporate city is entitled to the use at 
his/her own expense of not to exceed 
400,000 cubic feet of gas per calendar 
year for his/her principal residence at a 
rate not to exceed the amount paid by 
a gas purchaser plus 10 percent. This 
requirement is subject to the deter-
mination by the Superintendent that 
gas in sufficient quantities is available 
above that needed for lease operation 
and that no waste would result. In the 
absence of a gas purchaser, the amount 
to be paid by the Tribal member will be 
determined by the Superintendent. Gas 
delivered to Tribal members is not roy-
alty free. The Tribal member is to fur-
nish all necessary material and labor 
for such connection to the lessee’s gas 
system, and must maintain his/her own 
lines. The use of such gas is at the risk 
of the Tribal member at all times. 

(3) Gas furnished by the lessee under 
paragraphs (b)(1) and (2) of this section 

may be terminated only with the ap-
proval of the Superintendent. A writ-
ten application for termination must 
be made to the Superintendent showing 
justification. 

Subpart D—Cessation of 
Operations 

§ 226.52 When can a lessee shutdown, 
abandon, and plug a well? 

No well may be permanently aban-
doned until it is no longer producing 
oil and/or gas in paying quantities and 
such a showing has been demonstrated 
to the satisfaction of the Super-
intendent. The lessee may not shut 
down, abandon, or otherwise dis-
continue the operation or use of any 
well for any purpose without the writ-
ten approval of the Superintendent. All 
applications for such approval must be 
submitted to the Superintendent on 
forms furnished by the Superintendent. 

(a) An application for authority to 
permanently shut down or discontinue 
the use or operation of a well must set 
forth the justification, the means by 
which the well bore is to be protected, 
and the contemplated eventual disposi-
tion of the well. The method of condi-
tioning such well is subject to the ap-
proval of the Superintendent. 

(b) Prior to permanent abandonment 
of any well, the oil lessee or the gas 
lessee, as the case may be, must offer 
the well to the other for his/her re-
completion or use under such terms as 
may be mutually agreed upon but not 
in conflict with the regulations. Fail-
ure of the lessee receiving the offer to 
reply within 10 calendar days after re-
ceipt thereof will be deemed a rejection 
of the offer. If, after indicating accept-
ance, the two parties cannot agree on 
the terms of the offer within 30 cal-
endar days, the disposition of such well 
will be determined by the Super-
intendent. 

(c) The Superintendent is authorized 
to shut in a lease when the lessee fails 
to comply with the terms of the lease, 
the regulations, and/or orders of the 
Superintendent. 

VerDate Sep<11>2014 11:46 May 10, 2016 Jkt 238087 PO 00000 Frm 00867 Fmt 8010 Sfmt 8010 Q:\25\25V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



858 

25 CFR Ch. I (4–1–16 Edition) § 226.53 

§ 226.53 When must a lessee dispose of 
casings and other improvements? 

(a) Upon termination of a lease, per-
manent improvements, unless other-
wise provided by written agreement 
with the surface owner and filed with 
the Superintendent, remain a part of 
said land and become the property of 
the surface owner upon termination of 
the lease. This rule does not apply to 
personal property, including but not 
limited to, tools, tanks, pipelines, 
pumping and drilling equipment, der-
ricks, engines, machinery, tubing, and 
the casings of all wells. When any lease 
terminates, all such personal property 
must be removed within 90 calendar 
days or such reasonable extension of 
time as may be granted by the Super-
intendent. Otherwise, the ownership of 
all casings reverts to the lessor and all 
other personal property and permanent 
improvements to the surface owner. 
This should not be construed to relieve 
the lessee of responsibility for remov-
ing any such personal property or per-
manent improvements from the prem-
ises if required by the Superintendent 
and restoring the premises as nearly as 
practicable to the original state. 

(b) Upon termination of lease for 
cause. When there has been a termi-
nation for cause, the lessor is entitled 
and authorized to take immediate pos-
session of the lease premises and all 
permanent improvements and all other 
equipment necessary for the operation 
of the lease. 

(c) Wells to be abandoned must be 
promptly plugged as prescribed in writ-
ing by the Superintendent. Applica-
tions to plug must include a statement 
affirming compliance with § 226.52 and 
must set forth reasons for plugging, a 
detailed statement of the proposed 
work, including the kind, location, and 
length of plugs (by depth), plans for 
mudding and cementing, testing, part-
ing and removing casing, and any other 
pertinent information. The lessee must 
submit a written application for au-
thority to plug a well. 

(d) The lessee must plug and fill all 
dry or abandoned wells in a manner to 
confine the fluid in each formation 
bearing fresh water, oil, gas, salt 
water, and other minerals, and to pro-
tect it against invasion of fluids from 
other sources. Mud-laden fluid, cement, 

and other plugs must be used to fill the 
hole from bottom to top. 

(1) If a satisfactory agreement is 
reached between the lessee and the sur-
face owner, subject to the approval of 
the Superintendent, the lessee may 
condition the well for use as a fresh 
water well and must so indicate on the 
plugging record. 

(2) The manner in which plugging 
material will be introduced and the 
type of material used is subject to the 
approval of the Superintendent. 

(3) Within 10 calendar days after 
plugging, the lessee must file with the 
Superintendent a complete report of 
the plugging of each well. 

(4) When any well is plugged and 
abandoned, the lessee must, within 90 
calendar days, clean up the premises 
around such well to the satisfaction of 
the Superintendent. 

Subpart E—Requirements of 
Lessees 

§ 226.54 What general requirements 
apply to lessees? 

(a) The lessee must comply with all 
orders or instructions issued by the Su-
perintendent. The Superintendent or 
his/her representative may enter upon 
the leased premises for the purpose of 
inspection. 

(b) The lessee must keep a full and 
correct account of all operations, re-
ceipts, and disbursements and make re-
ports thereof, as required. 

(c) The lessee’s books and records 
must be available to the Super-
intendent for inspection. 

(d) The lessee must maintain and pre-
serve records for 6 years from the day 
on which the transaction recorded oc-
curred unless the Superintendent noti-
fies the lessee of an audit or investiga-
tion involving the records and that 
they must be maintained for a longer 
period. When an audit or investigation 
is underway, records must be main-
tained until the lessee is released in 
writing from the obligation to main-
tain the records. 

§ 226.55 When must a lessee designate 
process agents? 

(a) Before actual drilling or develop-
ment operations are commenced on 
leased lands, the lessee or assignee, if 
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not a resident of the State of Okla-
homa, must appoint a local or resident 
representative within the State of 
Oklahoma on whom the Super-
intendent may serve notice or other-
wise communicate in securing compli-
ance with the regulations in this part, 
and notify the Superintendent of the 
name and post office address of the rep-
resentative appointed. 

(b) Where several parties own a lease 
jointly, the parties must designate one 
representative or agent whose duties 
are to act for all parties concerned. 

(c) The lessee must appoint a sub-
stitute to serve in his/her stead in the 
event of the incapacity or absence from 
the State of Oklahoma of such des-
ignated local or resident representa-
tive. In the absence of such representa-
tive or appointed substitute, any em-
ployee of the lessee upon the leased 
premises or person in charge of drilling 
or related operations thereon will be 
considered the representative of the 
lessee for the purpose of service of or-
ders or notices as herein provided. 

§ 226.56 What are the lessee’s record 
and reporting requirements for 
wells? 

(a) The lessee must keep accurate 
and complete records of the drilling, 
redrilling, deepening, repairing, treat-
ing, plugging, or abandonment of all 
wells. These records must show: 

(1) All the formations penetrated, the 
content and character of the oil, gas, 
other marketable product, or water in 
each formation, and the kind, weight, 
size, landed depth, and cement record 
of casing used in drilling each well; 

(2) The record of drill-stem and other 
bottom hole pressure or fluid sample 
surveys, temperature surveys, direc-
tional surveys, and the like; 

(3) The materials and procedure used 
in the treating or plugging of wells or 
in preparing them for temporary aban-
donment; and 

(4) Any other information obtained in 
the course of well operation. 

(b) The lessee must take such sam-
ples and make such tests and surveys 
as may be required by the Super-
intendent to determine conditions in 
the well or producing reservoir and to 
obtain information concerning forma-
tions drilled, and furnish such reports 

as required in the manner and method 
specified by the Superintendent. 

(c) Within 10 calendar days after 
completion of operations on any well, 
the lessee must transmit to the Super-
intendent: 

(1) All applicable information on 
forms furnished by the Superintendent; 

(2) A copy of the electrical, mechan-
ical or radioactive log, or other types 
of surveys of the well bore; and 

(3) The core analysis obtained from 
the well. 

(d) The lessee must also submit other 
reports and records of operations as 
may be required and in the manner, 
form, and method prescribed by the Su-
perintendent. 

(e) The lessee must measure produc-
tion of oil, gas, other marketable prod-
uct, and water from individual wells at 
reasonably frequent intervals to the 
satisfaction of the Superintendent. 

(f) Upon request and in the manner, 
form and method prescribed by the Su-
perintendent, the lessee must furnish a 
plat showing the location, designation, 
and status of all wells on the leased 
lands, together with such other perti-
nent information as the Super-
intendent may require. 

§ 226.57 What line drilling limitations 
must a lessee comply with? 

The lessee may not drill within 300 
feet of the boundary line of leased 
lands, or locate any well or tank with-
in 200 feet of any public highway, any 
established watering place, or any 
building used as a dwelling, granary, or 
barn, except with the written permis-
sion of the Superintendent. Failure to 
obtain advance written permission 
from the Superintendent will subject 
the lessee to termination of the lease 
and/or plugging of the well. 

§ 226.58 What are the requirements for 
marking wells and tank batteries? 

The lessee must clearly and perma-
nently mark all wells and tank bat-
teries in a conspicuous place with the 
number, legal description, operator’s 
name, lessee’s name and telephone 
number, and must take all necessary 
precautions to preserve these mark-
ings. 
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§ 226.59 What precautions must a les-
see take to ensure natural forma-
tions are protected? 

The lessee must, to the satisfaction 
of the Superintendent, take all proper 
precautions and measures to prevent 
damage or pollution of oil, gas, fresh 
water, or other mineral bearing forma-
tions. 

§ 226.60 What are a lessee’s obligations 
to maintain control of wells? 

(a) In drilling operations in fields 
where high pressures, lost circulation, 
or other conditions exist which could 
result in blowouts, the lessee must in-
stall an approved gate valve or other 
controlling device in proper working 
condition for use until the well is com-
pleted. At all times, preventative 
measures must be taken in all well op-
erations to maintain proper control of 
subsurface strata. 

(b) Drilling wells. The lessee must 
take all necessary precautions to keep 
each well under control at all times, 
and must utilize and maintain mate-
rials and equipment necessary to in-
sure the safety of operating conditions 
and procedures. 

(c) Vertical drilling. The lessee must 
conduct drilling operations in a man-
ner so that the completed well does not 
deviate significantly from the vertical 
without the prior written approval of 
the Superintendent. Significant devi-
ation means a projected deviation of 
the well bore from the vertical of 10° or 
more, or a projected bottom hole loca-
tion which could be less than 200 feet 
from the spacing unit or lease bound-
ary. Any well which deviates more 
than 10° from the vertical or could re-
sult in a bottom hole location less than 
200 feet from the spacing unit or lease 
boundary without prior written ap-
proval must be reported promptly to 
the Superintendent. In these cases, a 
directional survey is required. 

(d) High pressure or loss of circulation. 
The lessee must take immediate steps 
and utilize necessary resources to 
maintain or restore control of any well 
in which the pressure equilibrium has 
become unbalanced. 

(e) Protection of fresh water and other 
minerals. The lessee must isolate fresh-
water-bearing and other usable water 
containing 5,000 ppm or less of dis-

solved solids and other mineral-bearing 
formations and protect them from con-
tamination. Tests and surveys of the 
effectiveness of such measures must be 
conducted by the lessee using proce-
dures and practices approved or pre-
scribed by the Superintendent. 

(f) The lessee must conduct activities 
in accordance with the standards and 
procedures set forth in Bureau of Land 
Management Onshore Oil and Gas 
Order No. 6, Hydrogen Sulfide Oper-
ations. 

§ 226.61 How does a lessee prevent 
waste of oil and gas and other mar-
ketable products? 

(a) The lessee must conduct all oper-
ations in a manner that will prevent 
waste of oil and gas and other market-
able products and must not wastefully 
utilize oil or gas or other marketable 
products. 

(b) The Superintendent has the au-
thority to impose such requirements as 
he deems necessary to prevent waste of 
oil and gas and other marketable prod-
ucts and to promote the greatest ulti-
mate recovery of oil and gas and other 
marketable products. 

(c) For purposes of this section, 
waste includes, but is not limited to, 
the inefficient, excessive or improper 
use or dissipation of reservoir energy 
which would reasonably reduce or di-
minish the quantity of oil or gas or 
other marketable product that might 
ultimately be produced, or the unnec-
essary or excessive surface loss or de-
struction, without beneficial use, of 
oil, gas or other marketable product. 

§ 226.62 How does a lessee measure 
and store oil? 

(a) All production run from the lease 
must be measured according to meth-
ods and devices approved by the Super-
intendent. Facilities suitable for con-
taining and measuring accurately all 
crude oil produced from the wells must 
be provided by the lessee and must be 
located on the leasehold unless other-
wise approved by the Superintendent. 
The lessee must furnish to the Super-
intendent a copy of 100-percent capac-
ity tank table for each tank. Meters 
and installations for measuring oil 
must be approved. 
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(b) The lessee must ensure that each 
Lease Automatic Custody Transfer 
(LACT) meter is inspected, calibrated, 
and adjusted at least twice in each cal-
endar year. Each inspection, calibra-
tion, and adjustment must be sepa-
rated by a period of not less than five 
months. The lessee must give the Su-
perintendent at least 48 hours prior no-
tice of all LACT meter inspections, 
calibrations, and adjustments. The Su-
perintendent has the right to witness, 
unannounced, all LACT meter inspec-
tions, calibrations, and adjustments. 
The lessee must fully cooperate with 
such witnessing. If the Superintendent 
is not present, then he may request 
records relating to all LACT meter in-
spections, calibrations, and adjust-
ments. Repeated failures to comply 
with this subparagraph will render the 
lease subject to termination after con-
sultation with the Osage Minerals 
Council. 

(c) When a tank of oil is ready for re-
moval by the purchaser, the lessee 
must ensure that the Superintendent is 
informed of that fact before the pur-
chaser is so informed via an electronic 
or telephonic method established by 
the Superintendent for reporting pur-
suant to this subparagraph. Repeated 
failures to inform the Superintendent 
will render the lease subject to termi-
nation after consultation with the 
Osage Minerals Council. 

(d) The Superintendent has the right 
to witness all gaugings, unannounced, 
on each lease. The lessee must fully co-
operate with such gaugings and re-
peated failures to comply will render 
the lease subject to termination after 
consultation with the Osage Minerals 
Council. 

§ 226.63 How is gas measured? 
(a) All gas required to be measured 

must be measured in accordance with 
the standards, procedures, and prac-
tices set forth in Bureau of Land Man-
agement Onshore Oil and Gas Order No. 
5, Measurement of Gas. To the extent 
that Onshore Oil and Gas Order 5 con-
flicts with any provision of these regu-
lations, these regulations control. 

(b) All gas, required to be measured, 
must be measured by orifice meter un-
less otherwise agreed to in writing by 
the Superintendent. All gas meters 

must be approved by the Super-
intendent and installed at the expense 
of the lessee or purchaser at such 
places as may be agreed to in writing 
by the Superintendent. For computing 
the volume of all gas produced, sold or 
subject to royalty, the standard of 
pressure is 14.65 pounds to the square 
inch, and the standard of temperature 
is 60 degrees F. All measurements of 
gas must be adjusted by computation 
to these standards, regardless of the 
pressure and temperature at which the 
gas was actually measured, unless oth-
erwise authorized in writing by the Su-
perintendent. 

(c) The lessee must ensure that each 
meter is inspected, calibrated, and ad-
justed at least twice in each calendar 
year. Each inspection, calibration and 
adjustment must be separated by a pe-
riod of not less than five months apart. 
The lessee must give the Super-
intendent at least 48 hours prior notice 
of all meter inspections, calibrations, 
and adjustments. The Superintendent 
has the right to witness, unannounced, 
all meter inspections, calibrations, and 
adjustments. The lessee must fully co-
operate with such witnessing. If the 
Superintendent is not present, he may 
request records relating to all meter 
inspections, calibrations, and adjust-
ments. Repeated failures to comply 
with this subparagraph will render the 
lease subject to termination after con-
sultation with the Osage Minerals 
Council. 

§ 226.64 When can a lessee use gas for 
lifting oil? 

The lessee must not use raw natural 
gas from a distinct or separate stratum 
for the purpose of flowing or lifting oil, 
except where the lessee has an ap-
proved right to both the oil and the 
gas, and then only with the approval of 
the Superintendent of such use and of 
the manner of its use. 

§ 226.65 What site security standards 
apply to oil and gas and other mar-
ketable product leases? 

(a) Definitions. The following defini-
tions apply to terms used in this sec-
tion. 

Appropriate valves. Those valves in a 
particular piping system, i.e., fill lines, 
equalizer or overflow lines, sales lines, 
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circulating lines, and drain lines that 
must be sealed during a given oper-
ation. 

Effectively sealed. The placement of a 
seal in such a manner that the position 
of the sealed valve may not be altered 
without the seal being destroyed. 

Production phase. That period of time 
or mode of operation during which 
crude oil is delivered directly to or 
through production vessels to the stor-
age facilities and includes all oper-
ations at the facility other than those 
defined as being in the sales phase. 

Sales phase. That period of time or 
mode of operation during which crude 
oil is removed from the storage facili-
ties for sales, transportation or other 
purposes. 

Seal. A device, uniquely numbered, 
which completely secures a valve. 

(b) Minimum standards. Each lessee 
must comply with the following min-
imum standards to assist in providing 
accountability for oil or gas produc-
tion: 

(1) All lines entering or leaving oil 
storage tanks must have valves capable 
of being effectively sealed during the 
production and sales operations unless 
otherwise modified by other subpara-
graphs of this paragraph. Any equip-
ment needed for effective sealing, ex-
cluding the seals, must be located at 
the site. For a minimum of 6 years the 
lessee must maintain a record of seal 
numbers used and must document on 
which valves or connections they were 
used as well as when they were in-
stalled and removed. The site facility 
diagram(s) must show which valves 
will be sealed in which position during 
both the production and sales phases of 
operation. 

(2) Each LACT system must employ 
meters that have non-resettable total-
izers. There may not be any by-pass 
piping around the LACT. All compo-
nents of the LACT that are used for 
volume or quality determinations of 
the oil must be effectively sealed. For 
systems where production may only be 
removed through the LACT, no sales or 
equalizer valves need be sealed. How-
ever, any valves which may allow ac-
cess for removal of oil before measure-
ment through the LACT must be effec-
tively sealed. 

(3) There must not be any by-pass 
piping around gas meters. Equipment 
which permits changing the orifice 
plate without bleeding the pressure off 
the gas meter run is not considered a 
by-pass. 

(4) For oil measured and sold by hand 
gauging, all appropriate valves must be 
sealed during the production or sales 
phase, as applicable. 

(5) Circulating lines having valves 
which may allow access to remove oil 
from storage and sales facilities to any 
other source except through the treat-
ing equipment back to storage must be 
effectively sealed as near the storage 
tank as possible. 

(6) The lessee, with reasonable fre-
quency, must inspect all leases to de-
termine production volumes and that 
the minimum site security standards 
are being met. The lessee must retain 
records of such inspections and meas-
urements for 6 years from generation. 
Such records and measurements must 
be available to the Superintendent 
upon request. 

(7) Any lessee may request the Super-
intendent to approve a variance from 
any of the minimum standards pre-
scribed by this section. The variance 
request must be submitted in writing 
to the Superintendent who may con-
sider such factors as regional oil field 
facility characteristics and fenced, 
guarded sites. The Superintendent may 
approve a variance if the proposed al-
ternative will ensure measures equal to 
or in excess of the minimum standards 
provided in paragraph (b) of this sec-
tion will be put in place to detect or 
prevent internal and external theft, 
and will result in proper production ac-
countability. 

(c) Site security plans. (1) Site security 
plans, which include the lessee’s plan 
for complying with the minimum 
standards enumerated in paragraph (b) 
of this section for ensuring account-
ability of oil/condensate production are 
required for all facilities and the lessee 
must maintain such facilities in com-
pliance with the plan. For new facili-
ties, notice must be given that it is 
subject to a specific existing plan, or a 
notice of a new plan must be sub-
mitted, no later than 60 days after 
completion of construction or first pro-
duction, whichever is earlier, and on 
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that date the facilities must be in com-
pliance with the plan. At the lessee’s 
option, a single plan may include all of 
the lessee’s leases, units, and 
communitized areas, provided the plan 
clearly identifies each lease, unit, or 
communitized area included within the 
scope of the plan and the extent to 
which the plan is applicable to each 
lease, unit, or communitized area so 
identified. 

(2) The lessee must retain the plan 
and notify the Superintendent of its 
completion and which leases, units, 
and communitized areas are involved. 
Such notification is due at the time 
the plan is completed as required by 
paragraph (c)(1) of this section. Such 
notification must include the location 
and normal business hours of the office 
where the plan will be maintained. 
Upon request, plans must be made 
available to the Superintendent. 

(3) The plan must include the fre-
quency and method of the lessee’s in-
spection and production volume rec-
ordation. The Superintendent may, 
upon examination, require adjustment 
of the method or frequency of inspec-
tion. 

(d) Site facility diagrams. (1) Facility 
diagrams are required for all facilities 
which are used in storing oil/conden-
sate. Facility diagrams must be filed 
within 60 calendar days after new 
measurement facilities are installed or 
existing facilities are modified. 

(2) No format is prescribed for facil-
ity diagrams. They are to be prepared 
on 81⁄2″ × 11″ paper, if possible, and be 
legible and comprehensible to a person 
with ordinary working knowledge of oil 
field operations and equipment. The 
diagram need not be drawn to scale. 

(3) A site facility diagram must accu-
rately reflect the actual conditions at 
the site and must, commencing with 
the header if applicable, clearly iden-
tify the vessels, piping, metering sys-
tem, and pits, if any, which apply to 
the handling and disposal of oil, gas 
and water. The diagram must indicate 
which valves must be sealed and in 
what position during the production or 
sales phase. The diagram must clearly 
identify the lease on which the facility 
is located and the site security plan to 
which it is subject, along with the loca-
tion of the plan. 

§ 226.66 What are a lessee’s reporting 
requirements for accidents, fires, 
theft, and vandalism? 

Lessees must make a complete report 
to the Superintendent of all accidents 
environmental or otherwise, fires, or 
acts of theft and vandalism occurring 
on the leased premises as soon as dis-
covered, but not later than the next 
business day. Said report must include 
an estimate of the volume of oil in-
volved. Lessees also are expected to re-
port such thefts within one business 
day to local law enforcement agencies, 
internal company security. Lessees 
must also notify or attempt to notify 
the surface owner or his/her designated 
agent in writing by U.S. mail of any 
such incident covered under this sec-
tion. 

Subpart F—Penalties 

§ 226.67 What are the penalties for vio-
lations of lease terms? 

Unless otherwise set forth in a lease, 
violations of any of the terms or condi-
tions of any lease or of the regulations 
in this part will subject the lease to 
termination by the Superintendent, or 
Lessee to a fine of not more than $500 
per day for each day of such violation 
or noncompliance with the orders of 
the Superintendent, or to both such 
fine and termination of the lease. Fines 
not received within 10 business days 
after notice of the decision will be sub-
ject to late charges at the rate of not 
less than 11⁄2 percent per month for 
each month or fraction thereof until 
paid. 

§ 226.68 What are the penalties for vio-
lation of certain operating regula-
tions? 

Unless otherwise set forth in a lease, 
in lieu of the penalties provided under 
§ 226.67, penalties may be imposed by 
the Superintendent for violation of cer-
tain sections of the regulations of this 
part as follows: 

(a) For failure to obtain permission 
to start operations required by 
§ 226.34(a), $50 per day. 

(b) For failure to file records required 
by § 226.56, $50 per day until compliance 
is met. 
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(c) For failure to mark wells or tank 
batteries as required by § 226.58, $50 per 
day for each well or tank battery. 

(d) For failure to construct and main-
tain pits as required by § 226.44(b)–(d), 
$50 for each day after operations are 
commenced on any well until compli-
ance is met. 

(e) For failure to comply with § 226.60 
regarding control of wells, $100 per day. 

(f) For failure to notify Super-
intendent before drilling, redrilling, 
deepening, plugging, or abandoning any 
well, as required by §§ 226.34(b)–(c) and 
226.49, $200 per day. 

(g) For failure to properly care for 
and dispose of deleterious fluids as pro-
vided in § 226.44(e), $500 per day until 
compliance is met. 

(h) For failure to file plugging re-
ports as required by § 226.53(d) and for 
failure to file reports as required by 
§ 226.26, $50 per day for each violation 
until compliance is met. 

(i) For failure to perform or start an 
operation within 5 calendar days after 
ordered by the Superintendent in writ-
ing under authority provided in this 
part, if said operation is thereafter per-
formed by or through the Super-
intendent, the actual cost of perform-
ance thereof, plus 25 percent. 

Subpart G—Appeals and Notices 
§ 226.69 Who can file an appeal? 

Any person, firm or corporation ag-
grieved by any decision or order issued 
by or under the authority of the Super-
intendent, by virtue of the regulations 
in this part, may appeal pursuant to 25 
CFR part 2. 

§ 226.70 Are the notices by the Super-
intendent binding? 

Notices and orders issued by the Su-
perintendent to the representative are 
binding on the lessee. The Super-
intendent may in his/her discretion in-
crease the time allowed in his/her or-
ders and notices. 

§ 226.71 Information collection. 
The collections of information in this 

part have been approved by the Office 
of Management and Budget under 44 
U.S.C. 3501 et seq. and assigned OMB 
Control Number 1076–0180. Response is 
required to obtain or retain a benefit. 

A Federal agency may not conduct or 
sponsor, and you are not required to re-
spond to, a collection of information 
unless it displays a currently valid 
OMB Control Number. 

PART 227—LEASING OF CERTAIN 
LANDS IN WIND RIVER INDIAN 
RESERVATION, WYOMING, FOR 
OIL AND GAS MINING 

Sec. 
227.1 Definitions. 

HOW TO ACQUIRE LEASES 

227.2 Applications for leases. 
227.3 Leases to citizens of the United States 

except Government employees. 
227.4 Sale of oil and gas leases. 
227.5 Terms of leases, procedure for renewal 

and execution. 
227.6 Corporations and corporate informa-

tion. 
227.7 Additional information from appli-

cant. 
227.8 Bonds. 
227.9 Acreage limitation: Leases on non-

contiguous tracts. 
227.10 Minerals other than oil and gas. 
227.11 Bureau of Land Management to be 

furnished copy of lease. 
227.12 Mineral reserves in nonmineral en-

tries. 
227.13 Vested rights to be respected. 
227.14 Government reserves right to pur-

chase oil and gas. 

RENTS AND ROYALTIES 

227.15 Manner of payment. 
227.16 Crediting advance annual payments. 
227.17 Rates of rents and royalties. 
227.18 Free use of gas by lessor. 
227.19 Division orders. 

OPERATIONS 

227.20 Permission to start operations. 
227.21 Restrictions on operations. 
227.22 Diligence and prevention of waste. 
227.23 Wells. 
227.24 Penalties. 
227.25 Inspection of premises, books and ac-

counts. 
227.26 Assignments and overriding royal-

ties. 
227.27 Stipulations. 
227.28 Cancellations. 
227.29 Fees. 
227.30 Forms. 

AUTHORITY: Sec. 1, 39 Stat. 519, unless oth-
erwise noted. 

SOURCE: 22 FR 10622, Dec. 24, 1957, unless 
otherwise noted. Redesignated at 47 FR 13327, 
Mar. 30, 1982. 
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§ 227.1 Definitions. 
(a) The term ‘‘superintendent’’ in 

this part refers to the superintendent 
or other officers of the Bureau of In-
dian Affairs or of the Government who 
may have jurisdiction over the Sho-
shone or Wind River Reservation. 

(b) The term ‘‘supervisor’’ in this 
part refers to a representative of the 
Secretary of the Interior, under direc-
tion of the Director of the U.S. Geo-
logical Survey, authorized and empow-
ered to supervise and direct operations 
under oil and gas mining leases, to fur-
nish scientific and technical informa-
tion and advice, to ascertain and 
record the amount and value of produc-
tion, and to determine and record rent-
als and royalties due and paid. 

CROSS REFERENCE: For rules and regula-
tions of the Geological Survey, see 30 CFR 
chapter II. 

HOW TO ACQUIRE LEASES 

§ 227.2 Applications for leases. 
Applications for leases should be 

made to the superintendent. 

§ 227.3 Leases to citizens of the United 
States except Government employ-
ees. 

Leases will be made only to persons 
who are citizens of the United States 
or have declared their intention to be-
come so, or corporations which are or-
ganized under the laws of the United 
States or one of the States or Terri-
tories: Provided, That no lease, assign-
ment thereof, or interest therein will 
be approved to any employee or em-
ployees of the United States Govern-
ment, whether connected with the Bu-
reau or otherwise, and no employee of 
the Interior Department shall be per-
mitted to acquire any interest in such 
leases by ownership of stock in cor-
porations having leases or in any other 
manner. 

(R.S. 2078; 25 U.S.C. 68) 

§ 227.4 Sale of oil and gas leases. 
(a) At such times and in such manner 

as he may deem appropriate, after 
being authorized by the Joint Business 
Council of the Shoshone and Arapahoe 
Tribes or its authorized representative, 
the superintendent shall publish no-

tices at least thirty days prior to the 
sale, unless a shorter period is author-
ized by the Secretary of the Interior or 
his authorized representative, that oil 
and gas leases on specific tracts, each 
of which shall be in a reasonably com-
pact body, will be offered to the high-
est responsible bidder for a bonus con-
sideration, in addition to stipulated 
rentals and royalties. Each bid must be 
accompanied by a cashier’s check, cer-
tified check, or postal money order, 
payable to the payee designated in the 
invitation to bid, in an amount not less 
than 25 percent of the bonus bid. With-
in 30 days after notification of being 
the successful bidder, said bidder must 
remit the balance of the bonus, the 
first year’s rental, and his share of the 
advertising costs, and shall file with 
the superintendent the lease in com-
pleted form. The superintendent may 
for good and sufficient reasons, extend 
the time for completion and submis-
sion of the lease form, but no extension 
shall be granted for remitting the bal-
ance of monies due. If the successful 
bidder fails to pay the full consider-
ation within said period, or fails to file 
the completed lease within said period 
or extension thereof, or if the lease is 
disapproved through no fault of the les-
sor or the Department of the Interior, 
25 percent of the bonus bid will be for-
feited for the use and benefit of the 
Shoshone and Arapahoe Tribes. 

(b) All notices or advertisements of 
sales of oil and gas leases shall reserve 
to the Secretary of the Interior the 
right to reject all bids when in his 
judgment the interests of the Indians 
will be best served by so doing, and 
that if no satisfactory bid is received, 
or if the accepted bidder fails to com-
plete the lease, or if the Secretary of 
the Interior shall determine that it is 
unwise in the interests of the Indians 
to accept the highest bid, the Sec-
retary may readvertise such lease for 
sale, or if deemed advisable, with the 
consent of the tribal council or other 
governing tribal authorities, a lease 
may be made by private negotiations. 
The successful bidder or bidders will be 
required to pay his or their share of the 
advertising costs. Amounts received 
from unsuccessful bidders will be re-
turned; but when no bid is accepted on 
a tract, the costs of advertising will be 
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assessed against the applicant who re-
quested that said tract be advertised. 

[22 FR 10622, Dec. 24, 1957, as amended at 25 
FR 7185, July 29, 1960. Redesignated at 47 FR 
13327, Mar. 30, 1982] 

§ 227.5 Terms of leases, procedure for 
renewal and execution. 

(a) Leases shall be for a period of 
twenty years with the preferential 
right in the lessee to renew the same 
for successive periods of ten years each 
upon such reasonable terms and condi-
tions as may be prescribed by the Sec-
retary of the Interior or his authorized 
representative, unless otherwise pro-
vided by law at the expiration of any 
such period. Applications for renewal 
of leases shall be filed with the super-
intendent within ninety days prior to 
the date of expiration of the lease. One 
copy of the application for renewal 
shall be filed by the applicant with the 
Joint Business Council of the Shoshone 
and Arapahoe Tribes and no lease shall 
be renewed unless the Joint Business 
Council or its authorized representa-
tive is afforded an opportunity to 
present the Council’s views to the Sec-
retary of the Interior or his authorized 
representative. 

(b) The Secretary of the Interior or 
his authorized representative may exe-
cute oil and gas leases with the consent 
of the Joint Business Council or its au-
thorized representative, and may exe-
cute renewals of leases after consulta-
tion with the Joint Business Council or 
its authorized representative. 

[25 FR 7185, July 29, 1960. Redesignated at 47 
FR 13327, Mar. 30, 1982] 

§ 227.6 Corporations and corporate in-
formation. 

(a) If the applicant for a lease is a 
corporation, it shall file evidence of au-
thority of its officers to execute pa-
pers; and with its first application it 
shall also file a certified copy of its ar-
ticles of incorporation, and, if foreign 
to the state in which the lands are lo-
cated, evidence showing compliance 
with the corporation laws thereof. 
Statements of changes in officers and 
stockholders shall be furnished by a 
corporation lessee to the super-
intendent January 1 of each year, and 
at such other times as may be re-
quested. 

(b) Whenever deemed advisable in 
any case the superintendent may re-
quire a corporation applicant or lessee 
to file: 

(1) List of officers, principal stock-
holders, and directors, with post-office 
addresses and number of shares held by 
each. 

(2) A sworn statement of the proper 
officer showing: 

(i) The total number of shares of the 
capital stock actually issued and the 
amount of cash paid into the treasury 
on each share sold; or, if paid in prop-
erty, the kind, quantity, and value of 
same paid per share. 

(ii) Of the stock sold, how much re-
mains unpaid and subject to assess-
ment. 

(iii) The amount of cash the company 
has in its treasury and elsewhere. 

(iv) The property, exclusive of cash 
owned by the company and its value. 

(v) The total indebtedness of the 
company and the nature of its obliga-
tions. 

(vi) Whether the applicant or any 
person controlling, controlled by or 
under common control with the appli-
cant has filed any registration state-
ment, application for registration, pro-
spectus or offering sheet with the Secu-
rities and Exchange Commission pursu-
ant to the Securities Act of 1933 or the 
Securities Exchange Act of 1934 or said 
Commission’s rules and regulations 
under said acts; if so, under what provi-
sion of said acts or rules and regula-
tions; and what disposition of any such 
statement, application, prospectus or 
offering sheet has been made. 

(c) Affidavits of individual stock-
holders, setting forth in what corpora-
tions, or with what persons, firms, or 
associations such individual stock-
holders are interested in mining leases 
on restricted lands within the state, 
and whether they hold such interest for 
themselves or in trust. 

CROSS REFERENCE: For rules and regula-
tions of the Securities and Exchange Com-
mission, see 17 CFR chapter II. 

§ 227.7 Additional information from 
applicant. 

The superintendent may, either be-
fore or after approval of a lease, call 
for any additional information desired 
to carry out the regulations in this 
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part. If a lessee shall fail to furnish the 
papers necessary to put his lease and 
bond in proper form for consideration, 
the superintendent shall forward such 
lease for disapproval. 

§ 227.8 Bonds. 

The provisions of § 211.6 of this chap-
ter, or as hereafter amended, are appli-
cable to leases under this part. 

§ 227.9 Acreage limitation: Leases on 
noncontiguous tracts. 

No person, firm, or corporation will 
be allowed to lease for oil and gas more 
than 10,240 acres in the aggregate. The 
land contained in the lease shall be de-
scribed by legal subdivisions, and 
leases may be executed to cover only 
adjoining or contiguous subdivisions. 
In case a lessee is a successful bidder 
for two or more tracts of land which 
are not contiguous, separate leases 
shall be executed. 

§ 227.10 Minerals other than oil and 
gas. 

Unreserved, unwithdrawn, and 
unallotted lands which have not been 
leased for oil and gas under the act of 
August 21, 1916 (39 Stat. 519) and which 
are not chiefly valuable therefor, are 
subject to mineral application or min-
eral entry, for minerals other than oil 
and gas, under the supervision of the 
Bureau of Land Management. 

§ 227.11 Bureau of Land Management 
to be furnished copy of lease. 

The Bureau of Land Management 
shall be furnished with a copy of each 
lease signed by the Secretary of the In-
terior. 

§ 227.12 Mineral reserves in nonmin-
eral entries. 

Where lands have been leased under 
authority of said act of August 21, 1916 
(39 Stat. 519), and nonmineral entry is 
subsequently lawfully made for such 
lands with a view to obtaining a re-
stricted patent therefor, all such subse-
quently allowed nonmineral entries 
shall be with the mineral reservation 
prescribed by the act of July 17, 1914 (38 
Stat. 509). 

§ 227.13 Vested rights to be respected. 
All drilling and other oil and natural 

gas developments and mining oper-
ations, work, and improvements, and 
all other acts and things necessary to 
be done, in connection with the explo-
ration for mining and production of oil 
and natural gas from the leased prem-
ises, under the terms and conditions of 
a lease shall be performed with due re-
gard to the rights, statutory and other-
wise, of others, if any, who may have 
or who may acquire a lawful claim or 
estate to the leased premises, separate 
and distinct from the oil and gas or 
other mineral therein contained. See 
act of July 17, 1914 (38 Stat. 509). 

§ 227.14 Government reserves right to 
purchase oil and gas. 

In time of war or other public emer-
gency any of the executive depart-
ments of the United States Govern-
ment shall have the option to purchase 
at the posted market price on the date 
of sale all or any part of the minerals 
produced under any lease. 

RENTS AND ROYALTIES 

§ 227.15 Manner of payment. 
All payments due the lessor shall be 

made to the superintendent for the 
benefit of the Shoshone Indian Tribe, 
in accordance with the act of August 
21, 1916 (39 Stat. 519), and no credit will 
be given any lessee for payments made 
otherwise. Payments of rentals and 
royalties except the first year’s rental, 
which shall be paid to the super-
intendent as prescribed in § 227.4 shall 
be transmitted to the superintendent 
through the supervisor. All such pay-
ments shall be accompanied by a state-
ment, in triplicate, by the lessee, show-
ing the specific items of royalty or 
rental that the remittance is intended 
to cover, and payment of royalties on 
production shall be made not later 
than the last day of the calendar 
month following the production for 
which such payment is to be made. 

§ 227.16 Crediting advance annual pay-
ments. 

In the event of discovery of minerals 
in paying quantities all advance rents 
and advance royalties shall be allowed 
as credit on stipulated royalties as 
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they accrue for the year for which such 
advance payments have been made. No 
refund of any such advance payment 
made under any lease will be allowed in 
the event the royalty on production for 
the year is not sufficient to equal such 
advance payment; nor will any part of 
the moneys so paid be refunded to the 
lessee because of any subsequent sur-
render or cancellation of the lease. 

§ 227.17 Rates of rents and royalties. 
(a) The lessee shall pay, beginning 

with the date of execution of leases by 
the Secretary of the Interior, a rental 
of $1.25 per acre per annum in advance 
during the continuance thereof, to-
gether with a royalty of 121⁄2 percent of 
the value or amount of all oil, gas, and/ 
or natural gasoline, and/or all other 
hydrocarbon substances produced and 
saved from the land leased, save and 
except oil and/or gas used by the lessee 
for development and operation pur-
poses on the lease, which oil or gas 
shall be royalty free. A higher rate of 
royalty may be fixed by the Secretary 
of the Interior or his authorized rep-
resentative, prior to the advertisement 
of land for oil and gas leases. During 
the period of supervision, ‘‘value’’ for 
the purposes of the lease may, in the 
discretion of the Secretary of the Inte-
rior, be calculated on the basis of the 
highest price paid or offered (whether 
calculated on the basis of short or ac-
tual volume) at the time of production 
for the major portion of the oil of the 
same gravity, and gas, and/or natural 
gasoline, and/or all other hydrocarbon 
substances produced and sold from the 
field where the leased lands are situ-
ated, and the actual volume of the 
marketable product less the content of 
foreign substances as determined by 
the supervisor. The actual amount re-
alized by the lessee from the sale of 
said products may, in the discretion of 
the Secretary of the Interior, be 
deemed mere evidence of or conclusive 
evidence of such value. When paid in 
value, such royalties shall be due and 
payable monthly at such time as the 
lease provides; when royalty on oil pro-
duced is paid in kind, such royalty oil 
shall be delivered in tanks provided by 
the lessee on the premises where pro-
duced without cost to the lessor unless 
otherwise agreed to by the parties 

thereto, at such time as may be re-
quired by the lessor. The lessee shall 
not be required to hold such royalty oil 
in storage longer than 30 days after the 
end of the calendar month in which 
said oil is produced. The lessee shall be 
in no manner responsible or held liable 
for loss or destruction of such oil by 
causes beyond his control. 

(b) The proceeds from all leases shall 
be taken up in the accounts of the su-
perintendent for appropriate deposit 
for the benefit of the Indians. 

§ 227.18 Free use of gas by lessor. 
If the leased premises produce gas in 

excess of the lessee’s requirements for 
the development and operation of said 
premises, then the lessor may use suffi-
cient gas, free of charge, for any de-
sired school or other buildings belong-
ing to the tribe, by making his own 
connections to a regulator installed, 
connected to the well and maintained 
by the lessee, and the lessee shall not 
be required to pay royalty on gas so 
used. The use of such gas shall be at 
the lessor’s risk at all times. 

§ 227.19 Division orders. 
(a) Lessees may make arrangements 

with the purchasers of oil for the pay-
ment of the royalties on production to 
the superintendent by such purchasers, 
but such arrangements, if made, shall 
not operate to relieve a lessee from re-
sponsibility should the purchaser fail 
or refuse to pay such royalties when 
due. Where lessees avail themselves of 
this privilege, division orders permit-
ting the pipeline companies or other 
purchasers of the oil to withhold the 
royalty interest shall be executed and 
forwarded to the supervisor for ap-
proval, as pipeline companies are not 
permitted to accept or run oil from 
leased Indian lands until after the ap-
proval of a division order showing that 
the lessee has a lease regularly ap-
proved and in effect. When the lessee 
company runs its own oil, it shall exe-
cute an intracompany division order 
and forward it to the supervisor for his 
consideration. The right is reserved for 
the supervisor to cancel a division 
order at any time or require the pipe-
line company to discontinue to run the 
oil of any lessee who fails to operate 
the lease properly or otherwise violates 
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the provisions of the lease, of the regu-
lations in this part, or of the operating 
regulations. 

(b) When oil is taken by authority of 
a division order, the lessee or his rep-
resentatives shall be actually present 
when the oil is gaged and records are 
made of the temperature, gravity and 
impurities. The lessee will be held re-
sponsible for the correctness and the 
correct recording and reporting of all 
the foregoing measurements, which ex-
cept lowest gage, shall be made at the 
time the oil is turned into the pipeline. 
Failure of the lessee to perform prop-
erly these duties will subject the divi-
sion order to revocation. 

CROSS REFERENCE: For oil and gas oper-
ating regulations of the Geological Survey, 
see 30 CFR part 221. 

OPERATIONS 

§ 227.20 Permission to start oper-
ations. 

(a) No operations will be permitted 
on any lease before it is executed by 
the Secretary of the Interior. 

(b) Written permission must be se-
cured from the supervisor or his rep-
resentative before any operations are 
started on the leased premises. After 
such permission is secured the oper-
ations must be in accordance with the 
operating regulations promulgated by 
the Secretary of the Interior. Copies of 
the regulations in this part may be se-
cured from either the supervisor or the 
superintendent, and no operations 
should be attempted without a study of 
the operating regulations. 

§ 227.21 Restrictions on operations. 
(a) All leases issued under the provi-

sions of the regulations in this part 
shall be subject to imposition by the 
Secretary of the Interior of such re-
strictions as to time or times for the 
drilling of wells and as to the produc-
tion from any well or wells as in his 
judgment may be necessary or proper 
for the protection of the natural re-
sources of the leased land and in the in-
terest of the lessor. In the exercise of 
his judgment the Secretary of the Inte-
rior may take into consideration, 
among other things, the Federal laws, 
State laws, regulations by competent 
Federal or State authorities, lawful 

agreements among operators regu-
lating either drilling or production, or 
both, and any regulatory action desired 
by tribal authorities. 

(b) All leases issued pursuant to the 
regulations in this part shall be subject 
to a co-operative or unit development 
plan affecting the leased lands if and 
when required by the Secretary of the 
Interior, but no lease shall participate 
in any cooperative or unit plan without 
prior approval of the Secretary of the 
Interior. 

§ 227.22 Diligence and prevention of 
waste. 

The lessee shall exercise diligence in 
drilling and operating wells for oil and 
gas on the leased lands while such 
products can be secured in paying 
quantities; carry on all operations in a 
good and workmanlike manner in ac-
cordance with approved methods and 
practice, having due regard for the pre-
vention of waste of oil or gas developed 
on the land, or the entrance of water 
through wells drilled by the lessee to 
the productive sands or oil or gas-bear-
ing strata to the destruction or injury 
of the oil or gas deposits, the preserva-
tion and conservation of the property 
for future productive operations, and 
to the health and safety of workmen 
and employees; plug securely all wells 
before abandoning the same and to 
shut off effectually all water from the 
oil or gas-bearing strata; not drill any 
well within 200 feet of any house or 
barn on the premises without the les-
sor’s written consent; carry out at his 
expense all reasonable orders and re-
quirements of the supervisor relative 
to prevention of waste, and preserva-
tion of the property and the health and 
safety of workmen; bury all pipelines 
crossing tillable lands below plow 
depth unless other arrangements there-
for are made with the superintendent; 
pay all damages to crops, buildings, 
and other improvements on the prem-
ises occasioned by the lessee’s oper-
ations: Provided, That the lessee shall 
not be held responsible for delays or 
casualties occasioned by causes beyond 
his control. 

§ 227.23 Wells. 
The lessee shall agree (a) to drill and 

produce all wells necessary to offset or 
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protect the leased land from drainage 
by wells on adjoining lands not the 
property of the lessor, or in lieu there-
of, compensate the lessor in full each 
month for the estimated loss of royalty 
through drainage: Provided, That dur-
ing the period of supervision by the 
Secretary of the Interior, the necessity 
for offset wells shall be determined by 
the supervisor and payment in lieu of 
drilling and producing shall be with the 
consent of, and in an amount deter-
mined by the Secretary of the Interior; 
(b) at the election of the lessee to drill 
and produce other wells: Provided, That 
the right to drill and produce such 
other wells shall be subject to any sys-
tem of well spacing or production al-
lotments authorized and approved 
under the applicable law or regula-
tions, approved by the Secretary of the 
Interior and affecting the field or area 
in which the leased lands are situated; 
and (c) if the lessee elects not to drill 
and produce such other wells for any 
period the Secretary of the Interior 
may, within 10 days after due notice in 
writing, either require the drilling and 
production of such wells to the number 
necessary, in his opinion, to insure rea-
sonable diligence in the development 
and operation of the property, or may 
in lieu of such additional diligent drill-
ing and production require the pay-
ment on and after the first anniversary 
date of the lease of not to exceed $1 per 
acre per annum, which sum shall be in 
addition to any rental or royalty here-
in specified. 

§ 227.24 Penalties. 
Failure of the lessee to comply with 

any provisions of the lease, of the oper-
ating regulations, of the regulations in 
this part, orders of the superintendent 
or his representative, or of the orders 
of the supervisor or his representative, 
shall subject the lessee to a penalty of 
not more than $500 per day for each day 
the terms of the lease, the regulations, 
or such orders are violated: Provided, 
That the lessee shall be entitled to no-
tice, and hearing within 30 days after 
such notice, with respect to the terms 
of the lease, regulations, or orders vio-
lated, which hearing shall be held by 
the supervisor, whose findings shall be 
conclusive unless an appeal be taken to 
the Secretary of the Interior within 30 

days after notice of the supervisor’s de-
cision, and the decision of the Sec-
retary of the Interior upon appeal shall 
be conclusive. 

§ 227.25 Inspection of premises, books 
and accounts. 

Lessee shall agree to allow the lessor 
and his agents or any authorized rep-
resentative of the Interior Department 
to enter, from time to time, upon and 
into all parts of the leased premises for 
the purposes of inspection and shall 
further agree to keep a full and correct 
account of all operations and make re-
ports thereof, as required by the appli-
cable regulations of the Department; 
and their books and records, showing 
manner of operations and persons in-
terested, shall be open at all times for 
examination of such officers of the De-
partment as shall be instructed in writ-
ing by the Secretary of the Interior or 
authorized by regulations, to make 
such examination. 

§ 227.26 Assignments and overriding 
royalties. 

(a) Leases, or any interest therein, 
may be assigned or transferred only 
with the approval of the Secretary of 
the Interior, and to procure such ap-
proval the assignee must be qualified 
to hold such lease under existing rules 
and regulations, and shall furnish a 
satisfactory bond for the faithful per-
formance of the covenants and condi-
tions thereof. No lease or any interest 
therein, or the use of such lease, shall 
be assigned, sublet, or transferred di-
rectly or indirectly, by working or 
drilling contract, or otherwise without 
the consent of the Secretary of the In-
terior. Assignments of leases shall be 
filed with the superintendent within 20 
days after the date of execution. 

(b) An agreement creating overriding 
royalties or payments out of produc-
tion under this part shall be subject to 
the provisions of § 211.26(d) of this chap-
ter, or as hereafter amended. 

[22 FR 10622, Dec. 24, 1957, as amended at 23 
FR 9759, Dec. 18, 1958. Redesignated at 47 FR 
13327, Mar. 30, 1982] 

§ 227.27 Stipulations. 
The lessee under any lease heretofore 

executed may be stipulation (Form 5– 
154i), with the consent of the lessor, 
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make such lease subject to all the 
terms, conditions, and provisions con-
tained in the lease form currently in 
use. Stipulations shall be filed with the 
superintendent within 20 days after the 
date of execution. 

§ 227.28 Cancellations. 
Leases shall be irrevocable except for 

breach of the terms and conditions of 
the same and may be forfeited and can-
celled by an appropriate proceeding in 
the U.S. District Court for the District 
of Wyoming whenever the lessee fails 
to comply with their terms and condi-
tions; the lessee may, on approval of 
the Secretary of the Interior, surrender 
a lease or any part of it: 

(a) That he make application for can-
cellation to the superintendent having 
jurisdiction over the land. 

(b) That he pay a surrender fee of $1 
at the time the application is made. 

(c) That he pay all royalties and 
rentals due to the date of such applica-
tion. 

(d) That he make a satisfactory 
showing that full provision has been 
made for conservation and protection 
of the property and that all wells, 
drilled on the portion of the lease sur-
rendered, have been properly aban-
doned. 

(e) If the lease has been recorded, 
that he file, with his application, a re-
corded release of the acreage covered 
by the application. 

(f) If the application is for the can-
cellation of the entire lease or the en-
tire undivided portion, that he sur-
render the lease: Provided, That where 
the application is made by an assignee 
to whom no copy of the lease was deliv-

ered, he will be required to surrender 
only his copy of the assignment. 

(g) If the lease (or portion being sur-
rendered or canceled) is owned in undi-
vided interests by more than one party, 
then all parties shall join in the appli-
cation for cancellation. 

(h) That all required fees and papers 
must be in the mail or received on or 
before the date upon which rents and 
royalties become due, in order for the 
lessee and his surety to be relieved 
from liability for the payment of such 
royalties and rentals. 

(i) In the event oil or gas is being 
drained from the leased premises by 
wells not covered by the lease; the 
lease, or any part of it may be surren-
dered, only on such terms and condi-
tions as the Secretary of the Interior 
may determine to be reasonable and 
equitable. 

§ 227.29 Fees. 

Unless otherwise authorized by the 
Secretary of the Interior or his author-
ized representative, each lease, sub-
lease, or assignment shall be accom-
panied at the time of filing by a fee of 
$10. 

(Sec. 1, 41 Stat. 415, as amended; 25 U.S.C. 
413) 

[24 FR 7949, Oct. 2, 1959. Redesignated at 47 
FR 13327, Mar. 30, 1982] 

§ 227.30 Forms. 

The provisions of § 211.30 of this chap-
ter, or as hereafter amended are appli-
cable to this part. 

[24 FR 7949, Oct. 2, 1959. Redesignated at 47 
FR 13327, Mar. 30, 1982] 
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