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General shall provide policy guidance and in-
terpretations to designated agencies to en-
sure the consistent and effective implemen-
tation of this part.
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redesignated by AG Order No. 3180-2010, 75
FR 56184, Sept. 15, 2010]
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Subpart A—General

§36.101 Purpose.

The purpose of this part is to imple-
ment title IIT of the Americans with
Disabilities Act of 1990 (42 U.S.C. 12181),
which prohibits discrimination on the
basis of disability by public accom-
modations and requires places of public
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accommodation and commercial facili-
ties to be designed, constructed, and al-
tered in compliance with the accessi-
bility standards established by this
part.

§36.102 Application.

(a) General. This part applies to any—

(1) Public accommodation;

(2) Commercial facility; or

(3) Private entity that offers exami-
nations or courses related to applica-
tions, licensing, certification, or
credentialing for secondary or postsec-
ondary education, professional, or
trade purposes.

(b) Public accommodations. (1) The re-
quirements of this part applicable to
public accommodations are set forth in
subparts B, C, and D of this part.

(2) The requirements of subparts B
and C of this part obligate a public ac-
commodation only with respect to the
operations of a place of public accom-
modation.

(3) The requirements of subpart D of
this part obligate a public accommoda-
tion only with respect to—

(i) A facility used as, or designed or
constructed for use as, a place of public
accommodation; or

(ii) A facility used as, or designed and
constructed for use as, a commercial
facility.

(c) Commercial facilities. The require-
ments of this part applicable to com-
mercial facilities are set forth in sub-
part D of this part.

(d) Examinations and courses. The re-
quirements of this part applicable to
private entities that offer examina-
tions or courses as specified in para-
graph (a) of this section are set forth in
§36.309.

(e) Exemptions and ezxclusions. This
part does not apply to any private club
(except to the extent that the facilities
of the private club are made available
to customers or patrons of a place of
public accommodation), or to any reli-
gious entity or public entity.

§36.103 Relationship to other laws.

(a) Rule of interpretation. Except as
otherwise provided in this part, this
part shall not be construed to apply a
lesser standard than the standards ap-
plied under title V of the Rehabilita-
tion Act of 1973 (29 U.S.C. 791) or the

§36.104

regulations issued by Federal agencies
pursuant to that title.

(b) Section 504. This part does not af-
fect the obligations of a recipient of
Federal financial assistance to comply
with the requirements of section 504 of
the Rehabilitation Act of 1973 (29
U.S.C. 794) and regulations issued by
Federal agencies implementing section
504.

(c) Other laws. This part does not in-
validate or limit the remedies, rights,
and procedures of any other Federal
laws, or State or local laws (including
State common law) that provide great-
er or equal protection for the rights of
individuals with disabilities or individ-
uals associated with them.

§36.104 Definitions.

For purposes of this part, the term—

1991 Standards means requirements
set forth in the ADA Standards for Ac-
cessible Design, originally published on
July 26, 1991, and republished as Appen-
dix D to this part.

2004 ADAAG means the requirements
set forth in appendices B and D to 36
CFR part 1191 (2009).

2010 Standards means the 2010 ADA
Standards for Accessible Design, which
consist of the 2004 ADAAG and the re-
quirements contained in subpart D of
this part.

Act means the Americans with Dis-
abilities Act of 1990 (Pub. L. 101-336, 104
Stat. 327, 42 U.S.C. 12101-12213 and 47
U.S.C. 225 and 611).

Commerce means travel, trade, traffic,
commerce, transportation, or commu-
nication—

(1) Among the several States;

(2) Between any foreign country or
any territory or possession and any
State; or

(3) Between points in the same State
but through another State or foreign
country.

Commercial facilities means facilities—

(1) Whose operations will affect com-
merce;

(2) That are intended for nonresiden-
tial use by a private entity; and

(3) That are not—

(i) Facilities that are covered or ex-
pressly exempted from coverage under
the Fair Housing Act of 1968, as amend-
ed (42 U.S.C. 3601-3631);

(ii) Aircraft; or
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(iii) Railroad locomotives, railroad
freight cars, railroad cabooses, com-
muter or intercity passenger rail cars
(including coaches, dining cars, sleep-
ing cars, lounge cars, and food service
cars), any other railroad cars described
in section 242 of the Act or covered
under title II of the Act, or railroad
rights-of-way. For purposes of this defi-
nition, ‘“‘rail” and ‘‘railroad’ have the
meaning given the term ‘‘railroad’” in
section 202(e) of the Federal Railroad
Safety Act of 1970 (45 U.S.C. 431(e)).

Current illegal use of drugs means ille-
gal use of drugs that occurred recently
enough to justify a reasonable belief
that a person’s drug use is current or
that continuing use is a real and ongo-
ing problem.

Direct threat means a significant risk
to the health or safety of others that
cannot be eliminated by a modification
of policies, practices, or procedures, or
by the provision of auxiliary aids or
services, as provided in §36.208.

Disability means, with respect to an
individual, a physical or mental im-
pairment that substantially limits one
or more of the major life activities of
such individual; a record of such an im-
pairment; or being regarded as having
such an impairment.

(1) The phrase physical or mental im-
pairment means—

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: neuro-
logical; musculoskeletal; special sense

organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and

lymphatic; skin; and endocrine;

(ii) Any mental or psychological dis-
order such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities;

(iii) The phrase physical or mental
impairment includes, but is not limited
to, such contagious and noncontagious
diseases and conditions as orthopedic,
visual, speech, and hearing impair-
ments, cerebral palsy, epilepsy, mus-
cular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, specific
learning disabilities, HIV disease
(whether symptomatic or asymp-
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tomatic), tuberculosis, drug addiction,
and alcoholism;

(iv) The phrase physical or mental im-
pairment does not include homosex-
uality or bisexuality.

(2) The phrase major life activities
means functions such as caring for
one’s self, performing manual tasks,
walking, seeing, hearing, speaking,
breathing, learning, and working.

(3) The phrase has a record of such an
impairment means has a history of, or
has been misclassified as having, a
mental or physical impairment that
substantially limits one or more major
life activities.

(4) The phrase is regarded as having an
impairment means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but that is treated
by a private entity as constituting
such a limitation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition
but is treated by a private entity as
having such an impairment.

(5) The term disability does not in-
clude—

(i) Transvestism, transsexualism,
pedophilia, exhibitionism, voyeurism,
gender identity disorders not resulting
from physical impairments, or other
sexual behavior disorders;

(ii) Compulsive gambling,
tomania, or pyromania; or

(iii) Psychoactive substance use dis-
orders resulting from current illegal
use of drugs.

Drug means a controlled substance,
as defined in schedules I through V of
section 202 of the Controlled Sub-
stances Act (21 U.S.C. 812).

Eristing facility means a facility in
existence on any given date, without
regard to whether the facility may also
be considered newly constructed or al-
tered under this part.

Facility means all or any portion of
buildings, structures, sites, complexes,
equipment, rolling stock or other con-
veyances, roads, walks, passageways,
parking lots, or other real or personal
property, including the site where the

Kklep-
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building, property, structure, or equip-
ment is located.

Housing at a place of education means
housing operated by or on behalf of an
elementary, secondary, undergraduate,
or postgraduate school, or other place
of education, including dormitories,
suites, apartments, or other places of
residence.

Illegal use of drugs means the use of
one or more drugs, the possession or
distribution of which is unlawful under
the Controlled Substances Act (21
U.S.C. 812). The term ‘‘illegal use of
drugs’ does not include the use of a
drug taken under supervision by a li-
censed health care professional, or
other uses authorized by the Controlled
Substances Act or other provisions of
Federal law.

Individual with a disability means a
person who has a disability. The term
“individual with a disability’’ does not
include an individual who is currently
engaging in the illegal use of drugs,
when the private entity acts on the
basis of such use.

Other power-driven mobility device
means any mobility device powered by
batteries, fuel, or other engines—
whether or not designed primarily for
use by individuals with mobility dis-
abilities—that is used by individuals
with mobility disabilities for the pur-
pose of locomotion, including golf cars,
electronic personal assistance mobility
devices (EPAMDs), such as the
Segway® PT, or any mobility device
designed to operate in areas without
defined pedestrian routes, but that is
not a wheelchair within the meaning of
this section. This definition does not
apply to Federal wilderness areas;
wheelchairs in such areas are defined
in section 508(c)(2) of the ADA, 42
U.S.C. 12207(c)(2).

Place of public accommodation means a
facility operated by a private entity
whose operations affect commerce and
fall within at least one of the following
categories—

(1) Place of lodging, except for an es-
tablishment located within a facility
that contains not more than five rooms
for rent or hire and that actually is oc-
cupied by the proprietor of the estab-
lishment as the residence of the propri-
etor. For purposes of this part, a facil-
ity is a ‘‘place of lodging”’ if it is—

§36.104

(i) An inn, hotel, or motel; or

(ii) A facility that—

(A) Provides guest rooms for sleeping
for stays that primarily are short-term
in nature (generally 30 days or less)
where the occupant does not have the
right to return to a specific room or
unit after the conclusion of his or her
stay; and

(B) Provides guest rooms under con-
ditions and with amenities similar to a
hotel, motel, or inn, including the fol-
lowing—

(I) On- or off-site management and
reservations service;

(2) Rooms available on a walk-up or
call-in basis;

(3) Availability of housekeeping or
linen service; and

(4) Acceptance of reservations for a
guest room type without guaranteeing
a particular unit or room until check-
in, and without a prior lease or secu-
rity deposit.

(2) A restaurant, bar, or other estab-
lishment serving food or drink;

(3) A motion picture house, theater,
concert hall, stadium, or other place of
exhibition or entertainment;

(4) An auditorium, convention center,
lecture hall, or other place of public
gathering;

(5) A bakery, grocery store, clothing
store, hardware store, shopping center,
or other sales or rental establishment;

(6) A laundromat, dry-cleaner, bank,
barber shop, beauty shop, travel serv-
ice, shoe repair service, funeral parlor,
gas station, office of an accountant or
lawyer, pharmacy, insurance office,
professional office of a health care pro-
vider, hospital, or other service estab-
lishment;

(7) A terminal, depot, or other sta-
tion used for specified public transpor-
tation;

(8) A museum, library, gallery, or
other place of public display or collec-
tion;

(9) A park, zoo, amusement park, or
other place of recreation;

(10) A nursery, elementary, sec-
ondary, undergraduate, or post-
graduate private school, or other place
of education;

(11) A day care center, senior citizen
center, homeless shelter, food bank,
adoption agency, or other social serv-
ice center establishment; and
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(12) A gymnasium, health spa, bowl-
ing alley, golf course, or other place of
exercise or recreation.

Private club means a private club or
establishment exempted from coverage
under title II of the Civil Rights Act of
1964 (42 U.S.C. 2000a(e)).

Private entity means a person or enti-
ty other than a public entity.

Public accommodation means a private
entity that owns, leases (or leases to),
or operates a place of public accommo-
dation.

Public entity means—

(1) Any State or local government;

(2) Any department, agency, special
purpose district, or other instrumen-
tality of a State or States or local gov-
ernment; and

(3) The National Railroad Passenger
Corporation, and any commuter au-
thority (as defined in section 103(8) of
the Rail Passenger Service Act). (45
U.S.C. 541)

Qualified interpreter means an inter-
preter who, via a video remote inter-
preting (VRI) service or an on-site ap-

pearance, is able to interpret effec-
tively, accurately, and impartially,
both receptively and expressively,

using any necessary specialized vocab-
ulary. Qualified interpreters include,
for example, sign language inter-
preters, oral transliterators, and cued-
language transliterators.

Qualified reader means a person who
is able to read effectively, accurately,
and impartially using any necessary
specialized vocabulary.

Readily achievable means easily ac-
complishable and able to be carried out
without much difficulty or expense. In
determining whether an action is read-
ily achievable factors to be considered
include—

(1) The nature and cost of the action
needed under this part;

(2) The overall financial resources of
the site or sites involved in the action;
the number of persons employed at the
site; the effect on expenses and re-
sources; legitimate safety require-
ments that are necessary for safe oper-
ation, including crime prevention
measures; or the impact otherwise of
the action upon the operation of the
site;

(3) The geographic separateness, and
the administrative or fiscal relation-
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ship of the site or sites in question to
any parent corporation or entity;

(4) If applicable, the overall financial
resources of any parent corporation or
entity; the overall size of the parent
corporation or entity with respect to
the number of its employees; the num-
ber, type, and location of its facilities;
and

(5) If applicable, the type of oper-
ation or operations of any parent cor-
poration or entity, including the com-
position, structure, and functions of
the workforce of the parent corpora-
tion or entity.

Religious entity means a religious or-
ganization, including a place of wor-
ship.

Service animal means any dog that is
individually trained to do work or per-
form tasks for the benefit of an indi-
vidual with a disability, including a
physical, sensory, psychiatric, intellec-
tual, or other mental disability. Other
species of animals, whether wild or do-
mestic, trained or untrained, are not
service animals for the purposes of this
definition. The work or tasks per-
formed by a service animal must be di-
rectly related to the individual’s dis-
ability. Examples of work or tasks in-
clude, but are not limited to, assisting
individuals who are blind or have low
vision with navigation and other tasks,
alerting individuals who are deaf or
hard of hearing to the presence of peo-
ple or sounds, providing non-violent
protection or rescue work, pulling a
wheelchair, assisting an individual dur-
ing a seizure, alerting individuals to
the presence of allergens, retrieving
items such as medicine or the tele-
phone, providing physical support and
assistance with balance and stability
to individuals with mobility disabil-
ities, and helping persons with psy-
chiatric and neurological disabilities
by preventing or interrupting impul-
sive or destructive behaviors. The
crime deterrent effects of an animal’s
presence and the provision of emo-
tional support, well-being, comfort, or
companionship do not constitute work
or tasks for the purposes of this defini-
tion.

Specified public transportation means
transportation by bus, rail, or any
other conveyance (other than by air-
craft) that provides the general public
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with general or special service (includ-
ing charter service) on a regular and
continuing basis.

State means each of the several
States, the District of Columbia, the
Commonwealth of Puerto Rico, Guam,
American Samoa, the Virgin Islands,
the Trust Territory of the Pacific Is-
lands, and the Commonwealth of the
Northern Mariana Islands.

Undue burden means significant dif-
ficulty or expense. In determining
whether an action would result in an
undue burden, factors to be considered
include—

(1) The nature and cost of the action
needed under this part;

(2) The overall financial resources of
the site or sites involved in the action;
the number of persons employed at the
site; the effect on expenses and re-
sources; legitimate safety require-
ments that are necessary for safe oper-
ation, including crime prevention
measures; or the impact otherwise of
the action upon the operation of the
site;

(3) The geographic separateness, and
the administrative or fiscal relation-
ship of the site or sites in question to
any parent corporation or entity;

(4) If applicable, the overall financial
resources of any parent corporation or
entity; the overall size of the parent
corporation or entity with respect to
the number of its employees; the num-
ber, type, and location of its facilities;
and

(5) If applicable, the type of oper-
ation or operations of any parent cor-
poration or entity, including the com-
position, structure, and functions of
the workforce of the parent corpora-
tion or entity.

Video remote interpreting (VRI) service
means an interpreting service that uses
video conference technology over dedi-
cated lines or wireless technology of-
fering high-speed, wide-bandwidth
video connection that delivers high-
quality video images as provided in
§36.303(%).

Wheelchair means a manually-oper-
ated or power-driven device designed
primarily for use by an individual with
a mobility disability for the main pur-
pose of indoor or of both indoor and
outdoor locomotion. This definition
does not apply to Federal wilderness

§36.202

areas; wheelchairs in such areas are de-
fined in section 508(c)(2) of the ADA, 42
U.S.C. 12207(c)(2).

[Order No. 1513-91, 56 FR 35592, July 26, 1991,
as amended by AG Order No. 3181-2010, 75 FR
56250, Sept. 15, 2010; 76 FR 13287, Mar. 11, 2011]

§§36.105-36.199 [Reserved]

Subpart B—General Requirements

§36.201 General.

(a) Prohibition of discrimination. No in-
dividual shall be discriminated against
on the basis of disability in the full and
equal enjoyment of the goods, services,
facilities, privileges, advantages, or ac-
commodations of any place of public
accommodation by any private entity
who owns, leases (or leases to), or oper-
ates a place of public accommodation.

(b) Landlord and tenant responsibil-
ities. Both the landlord who owns the
building that houses a place of public
accommodation and the tenant who
owns or operates the place of public ac-
commodation are public accommoda-
tions subject to the requirements of
this part. As between the parties, allo-
cation of responsibility for complying
with the obligations of this part may
be determined by lease or other con-
tract.

§36.202 Activities.

(a) Denial of participation. A public
accommodation shall not subject an in-
dividual or class of individuals on the
basis of a disability or disabilities of
such individual or class, directly, or
through contractual, licensing, or
other arrangements, to a denial of the
opportunity of the individual or class
to participate in or benefit from the
goods, services, facilities, privileges,
advantages, or accommodations of a
place of public accommodation.

(b) Participation in unequal benefit. A
public accommodation shall not afford
an individual or class of individuals, on
the basis of a disability or disabilities
of such individual or class, directly, or
through contractual, licensing, or
other arrangements, with the oppor-
tunity to participate in or benefit from
a good, service, facility, privilege, ad-
vantage, or accommodation that is not
equal to that afforded to other individ-
uals.
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(c) Separate benefit. A public accom-
modation shall not provide an indi-
vidual or class of individuals, on the
basis of a disability or disabilities of
such individual or class, directly, or
through contractual, licensing, or
other arrangements with a good, serv-
ice, facility, privilege, advantage, or
accommodation that is different or
separate from that provided to other
individuals, unless such action is nec-
essary to provide the individual or
class of individuals with a good, serv-
ice, facility, privilege, advantage, or
accommodation, or other opportunity
that is as effective as that provided to
others.

(d) Individual or class of individuals.
For purposes of paragraphs (a) through
(c) of this section, the term ‘‘individual
or class of individuals’ refers to the
clients or customers of the public ac-
commodation that enters into the con-
tractual, licensing, or other arrange-
ment.

§36.203 Integrated settings.

(a) General. A public accommodation
shall afford goods, services, facilities,
privileges, advantages, and accom-
modations to an individual with a dis-
ability in the most integrated setting
appropriate to the needs of the indi-
vidual.

(b) Opportunity to participate. Not-
withstanding the existence of separate
or different programs or activities pro-
vided in accordance with this subpart,
a public accommodation shall not deny
an individual with a disability an op-
portunity to participate in such pro-
grams or activities that are not sepa-
rate or different.

(c) Accommodations and services. (1)
Nothing in this part shall be construed
to require an individual with a dis-
ability to accept an accommodation,
aid, service, opportunity, or benefit
available under this part that such in-
dividual chooses not to accept.

(2) Nothing in the Act or this part au-
thorizes the representative or guardian
of an individual with a disability to de-
cline food, water, medical treatment,
or medical services for that individual.

§36.204 Administrative methods.

A public accommodation shall not,
directly or through contractual or
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other arrangements, utilize standards
or criteria or methods of administra-
tion that have the effect of discrimi-
nating on the basis of disability, or
that perpetuate the discrimination of
others who are subject to common ad-
ministrative control.

§36.205 Association.

A public accommodation shall not
exclude or otherwise deny equal goods,
services, facilities, privileges, advan-
tages, accommodations, or other oppor-
tunities to an individual or entity be-
cause of the known disability of an in-
dividual with whom the individual or
entity is known to have a relationship
or association.

§36.206 Retaliation or coercion.

(a) No private or public entity shall
discriminate against any individual be-
cause that individual has opposed any
act or practice made unlawful by this
part, or because that individual made a
charge, testified, assisted, or partici-
pated in any manner in an investiga-
tion, proceeding, or hearing under the
Act or this part.

(b) No private or public entity shall
coerce, intimidate, threaten, or inter-
fere with any individual in the exercise
or enjoyment of, or on account of his
or her having exercised or enjoyed, or
on account of his or her having aided
or encouraged any other individual in
the exercise or enjoyment of, any right
granted or protected by the Act or this
part.

(c) Illustrations of conduct prohib-
ited by this section include, but are not
limited to:

(1) Coercing an individual to deny or
limit the benefits, services, or advan-
tages to which he or she is entitled
under the Act or this part;

(2) Threatening, intimidating, or
interfering with an individual with a
disability who is seeking to obtain or
use the goods, services, facilities, privi-
leges, advantages, or accommodations
of a public accommodation;

(3) Intimidating or threatening any
person because that person is assisting
or encouraging an individual or group
entitled to claim the rights granted or
protected by the Act or this part to ex-
ercise those rights; or
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(4) Retaliating against any person be-
cause that person has participated in
any investigation or action to enforce
the Act or this part.

§36.207 Places of public accommoda-
tion located in private residences.

(a) When a place of public accommo-
dation is located in a private residence,
the portion of the residence used exclu-
sively as a residence is not covered by
this part, but that portion used exclu-
sively in the operation of the place of
public accommodation or that portion
used both for the place of public ac-
commodation and for residential pur-
poses is covered by this part.

(b) The portion of the residence cov-
ered under paragraph (a) of this section
extends to those elements used to enter
the place of public accommodation, in-
cluding the homeowner’s front side-
walk, if any, the door or entryway, and
hallways; and those portions of the res-
idence, interior or exterior, available
to or used by customers or clients, in-
cluding restrooms.

§36.208 Direct threat.

(a) This part does not require a pub-
lic accommodation to permit an indi-
vidual to participate in or benefit from
the goods, services, facilities, privi-
leges, advantages and accommodations
of that public accommodation when
that individual poses a direct threat to
the health or safety of others.

(b) In determining whether an indi-
vidual poses a direct threat to the
health or safety of others, a public ac-
commodation must make an individ-
ualized assessment, based on reason-
able judgment that relies on current
medical knowledge or on the best
available objective evidence, to ascer-
tain: The nature, duration, and sever-
ity of the risk; the probability that the
potential injury will actually occur;
and whether reasonable modifications
of policies, practices, or procedures or
the provision of auxiliary aids or serv-
ices will mitigate the risk.

[Order No. 1513-91, 56 FR 35592, July 26, 1991,
as amended by AG Order No. 3181-2010, 75 FR
56251, Sept. 15, 2010]

§36.209 Illegal use of drugs.

(a) General. (1) Except as provided in
paragraph (b) of this section, this part
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does not prohibit discrimination
against an individual based on that in-
dividual’s current illegal use of drugs.

(2) A public accommodation shall not
discriminate on the basis of illegal use
of drugs against an individual who is
not engaging in current illegal use of
drugs and who—

(i) Has successfully completed a su-
pervised drug rehabilitation program
or has otherwise been rehabilitated
successfully;

(ii) Is participating in a supervised
rehabilitation program; or

(iii) Is erroneously regarded as engag-
ing in such use.

(b) Health and drug rehabilitation serv-
ices. (1) A public accommodation shall
not deny health services, or services
provided in connection with drug reha-
bilitation, to an individual on the basis
of that individual’s current illegal use
of drugs, if the individual is otherwise
entitled to such services.

(2) A drug rehabilitation or treat-
ment program may deny participation
to individuals who engage in illegal use
of drugs while they are in the program.

(c) Drug testing. (1) This part does not
prohibit a public accommodation from
adopting or administering reasonable
policies or procedures, including but
not limited to drug testing, designed to
ensure that an individual who formerly
engaged in the illegal use of drugs is
not now engaging in current illegal use
of drugs.

(2) Nothing in this paragraph (c) shall
be construed to encourage, prohibit, re-
strict, or authorize the conducting of
testing for the illegal use of drugs.

§36.210 Smoking.

This part does not preclude the pro-
hibition of, or the imposition of re-
strictions on, smoking in places of pub-
lic accommodation.

§36.211 Maintenance of accessible fea-
tures.

(a) A public accommodation shall
maintain in operable working condi-
tion those features of facilities and
equipment that are required to be read-
ily accessible to and usable by persons
with disabilities by the Act or this
part.

(b) This section does not prohibit iso-
lated or temporary interruptions in
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service or access due to maintenance or
repairs.

(c) If the 2010 Standards reduce the
technical requirements or the number
of required accessible elements below
the number required by the 1991 Stand-
ards, the technical requirements or the
number of accessible elements in a fa-
cility subject to this part may be re-
duced in accordance with the require-
ments of the 2010 Standards.

[Order No. 1513-91, 56 FR 35592, July 26, 1991,
as amended by AG Order No. 3181-2010, 75 FR
56251, Sept. 15, 2010]

§36.212 Insurance.

(a) This part shall not be construed
to prohibit or restrict—

(1) An insurer, hospital or medical
service company, health maintenance
organization, or any agent, or entity
that administers benefit plans, or simi-
lar organizations from underwriting
risks, classifying risks, or admin-
istering such risks that are based on or
not inconsistent with State law; or

(2) A person or organization covered
by this part from establishing, spon-
soring, observing or administering the
terms of a bona fide benefit plan that
are based on underwriting risks,
classifying risks, or administering such
risks that are based on or not incon-
sistent with State law; or

(3) A person or organization covered
by this part from establishing, spon-
soring, observing or administering the
terms of a bona fide benefit plan that is
not subject to State laws that regulate
insurance.

(b) Paragraphs (a) (1), (2), and (3) of
this section shall not be used as a sub-
terfuge to evade the purposes of the
Act or this part.

(c) A public accommodation shall not
refuse to serve an individual with a dis-
ability because its insurance company
conditions coverage or rates on the ab-
sence of individuals with disabilities.

§36.213 Relationship of subpart B to
subparts C and D of this part.

Subpart B of this part sets forth the
general principles of nondiscrimination
applicable to all entities subject to this
part. Subparts C and D of this part pro-
vide guidance on the application of the
statute to specific situations. The spe-
cific provisions, including the limita-
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tions on those provisions, control over
the general provisions in cir-
cumstances where both specific and
general provisions apply.

§§36.214-36.299 [Reserved]

Subpart C—Specific Requirements

§36.301 Eligibility criteria.

(a) General. A public accommodation
shall not impose or apply eligibility
criteria that screen out or tend to
screen out an individual with a dis-
ability or any class of individuals with
disabilities from fully and equally en-
joying any goods, services, facilities,
privileges, advantages, or accommoda-
tions, unless such criteria can be
shown to be necessary for the provision
of the goods, services, facilities, privi-
leges, advantages, or accommodations
being offered.

(b) Safety. A public accommodation
may impose legitimate safety require-
ments that are necessary for safe oper-
ation. Safety requirements must be
based on actual risks and not on mere
speculation, stereotypes, or generaliza-
tions about individuals with disabil-
ities.

(c) Charges. A public accommodation
may not impose a surcharge on a par-
ticular individual with a disability or
any group of individuals with disabil-
ities to cover the costs of measures,
such as the provision of auxiliary aids,
barrier removal, alternatives to barrier
removal, and reasonable modifications
in policies, practices, or procedures,
that are required to provide that indi-
vidual or group with the nondiscrim-
inatory treatment required by the Act
or this part.

§36.302 Modifications in policies, prac-
tices, or procedures.

(a) General. A public accommodation
shall make reasonable modifications in
policies, practices, or procedures, when
the modifications are necessary to af-
ford goods, services, facilities, privi-
leges, advantages, or accommodations
to individuals with disabilities, unless
the public accommodation can dem-
onstrate that making the modifica-
tions would fundamentally alter the
nature of the goods, services, facilities,
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privileges, advantages, or accommoda-
tions.

(b) Specialties—(1) General. A public
accommodation may refer an indi-
vidual with a disability to another pub-
lic accommodation, if that individual
is seeking, or requires, treatment or
services outside of the referring public
accommodation’s area of specializa-
tion, and if, in the normal course of its
operations, the referring public accom-
modation would make a similar refer-
ral for an individual without a dis-
ability who seeks or requires the same
treatment or services.

(2) Ilustration—medical specialties. A
health care provider may refer an indi-
vidual with a disability to another pro-
vider, if that individual is seeking, or
requires, treatment or services outside
of the referring provider’s area of spe-
cialization, and if the referring pro-
vider would make a similar referral for
an individual without a disability who
seeks or requires the same treatment
or services. A physician who specializes
in treating only a particular condition
cannot refuse to treat an individual
with a disability for that condition,
but is not required to treat the indi-
vidual for a different condition.

(c) Service animals—(1) General. Gen-
erally, a public accommodation shall
modify policies, practices, or proce-
dures to permit the use of a service
animal by an individual with a dis-
ability.

(2) Ezxceptions. A public accommoda-
tion may ask an individual with a dis-
ability to remove a service animal
from the premises if:

(i) The animal is out of control and
the animal’s handler does not take ef-
fective action to control it; or

(ii) The animal is not housebroken.

(3) If an animal is properly excluded. If
a public accommodation properly ex-
cludes a service animal under
§36.302(c)(2), it shall give the individual
with a disability the opportunity to ob-
tain goods, services, and accommoda-
tions without having the service ani-
mal on the premises.

(4) Animal under handler’s control. A
service animal shall be under the con-
trol of its handler. A service animal
shall have a harness, leash, or other
tether, unless either the handler is un-
able because of a disability to use a
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harness, leash, or other tether, or the
use of a harness, leash, or other tether
would interfere with the service ani-
mal’s safe, effective performance of
work or tasks, in which case the serv-
ice animal must be otherwise under the
handler’s control (e.g., voice control,
signals, or other effective means).

(5) Care or supervision. A public ac-
commodation is not responsible for the
care or supervision of a service animal.

(6) Inquiries. A public accommodation
shall not ask about the nature or ex-
tent of a person’s disability, but may
make two inquiries to determine
whether an animal qualifies as a serv-
ice animal. A public accommodation
may ask if the animal is required be-
cause of a disability and what work or
task the animal has been trained to
perform. A public accommodation shall
not require documentation, such as
proof that the animal has been cer-
tified, trained, or licensed as a service
animal. Generally, a public accommo-
dation may not make these inquiries
about a service animal when it is read-
ily apparent that an animal is trained
to do work or perform tasks for an in-
dividual with a disability (e.g., the dog
is observed guiding an individual who
is blind or has low vision, pulling a per-
son’s wheelchair, or providing assist-
ance with stability or balance to an in-
dividual with an observable mobility
disability).

(T) Access to areas of a public accommo-
dation. Individuals with disabilities
shall be permitted to be accompanied
by their service animals in all areas of
a place of public accommodation where
members of the public, program par-
ticipants, clients, customers, patrons,
or invitees, as relevant, are allowed to
go.
(8) Surcharges. A public accommoda-
tion shall not ask or require an indi-
vidual with a disability to pay a sur-
charge, even if people accompanied by
pets are required to pay fees, or to
comply with other requirements gen-
erally not applicable to people without
pets. If a public accommodation nor-
mally charges individuals for the dam-
age they cause, an individual with a
disability may be charged for damage
caused by his or her service animal.

(9) Miniature horses. (i) A public ac-
commodation shall make reasonable
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modifications in policies, practices, or
procedures to permit the use of a mini-
ature horse by an individual with a dis-
ability if the miniature horse has been
individually trained to do work or per-
form tasks for the benefit of the indi-
vidual with a disability.

(ii) Assessment factors. In determining
whether reasonable modifications in
policies, practices, or procedures can
be made to allow a miniature horse
into a specific facility, a public accom-
modation shall consider—

(A) The type, size, and weight of the
miniature horse and whether the facil-
ity can accommodate these features;

(B) Whether the handler has suffi-
cient control of the miniature horse;

(C) Whether the miniature horse is
housebroken; and

(D) Whether the miniature horse’s
presence in a specific facility com-
promises legitimate safety require-
ments that are necessary for safe oper-
ation.

(iii) Other requirements. Sections
36.302(c)(3) through (c¢)(8), which apply
to service animals, shall also apply to
miniature horses.

(d) Check-out aisles. A store with
check-out aisles shall ensure that an
adequate number of accessible check-
out aisles are kept open during store
hours, or shall otherwise modify its
policies and practices, in order to en-
sure that an equivalent level of conven-
ient service is provided to individuals
with disabilities as is provided to oth-
ers. If only one check-out aisle is ac-
cessible, and it is generally used for ex-
press service, one way of providing
equivalent service is to allow persons
with mobility impairments to make all
their purchases at that aisle.

(e)(1) Reservations made by places of
lodging. A public accommodation that
owns, leases (or leases to), or operates
a place of lodging shall, with respect to
reservations made by any means, in-
cluding by telephone, in-person, or
through a third party—

(i) Modify its policies, practices, or
procedures to ensure that individuals
with disabilities can make reservations
for accessible guest rooms during the
same hours and in the same manner as
individuals who do not need accessible
rooms;
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(ii) Identify and describe accessible
features in the hotels and guest rooms
offered through its reservations service
in enough detail to reasonably permit
individuals with disabilities to assess
independently whether a given hotel or
guest room meets his or her accessi-
bility needs;

(iii) Emnsure that accessible guest
rooms are held for use by individuals
with disabilities until all other guest
rooms of that type have been rented
and the accessible room requested is
the only remaining room of that type;

(iv) Reserve, upon request, accessible
guest rooms or specific types of guest
rooms and ensure that the guest rooms
requested are blocked and removed
from all reservations systems; and

(v) Guarantee that the specific acces-
sible guest room reserved through its
reservations service is held for the re-
serving customer, regardless of wheth-
er a specific room is held in response to
reservations made by others.

(2) Exception. The requirements in
paragraphs (iii), (iv), and (v) of this
section do not apply to reservations for
individual guest rooms or other units
not owned or substantially controlled
by the entity that owns, leases, or op-
erates the overall facility.

(3) Compliance date. The requirements
in this section will apply to reserva-
tions made on or after March 15, 2012.

(f) Ticketing. (1)(i) For the purposes of
this section, ‘‘accessible seating’ is de-
fined as wheelchair spaces and com-
panion seats that comply with sections
221 and 802 of the 2010 Standards along
with any other seats required to be of-
fered for sale to the individual with a
disability pursuant to paragraph (4) of
this section.

(i1) Ticket sales. A public accommoda-
tion that sells tickets for a single
event or series of events shall modify
its policies, practices, or procedures to
ensure that individuals with disabil-
ities have an equal opportunity to pur-
chase tickets for accessible seating—

(A) During the same hours;

(B) During the same stages of ticket
sales, including, but not limited to,
pre-sales, promotions, lotteries, wait-
lists, and general sales;

(C) Through the same methods of dis-
tribution;
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(D) In the same types and numbers of
ticketing sales outlets, including tele-
phone service, in-person ticket sales at
the facility, or third-party ticketing
services, as other patrons; and

(E) Under the same terms and condi-
tions as other tickets sold for the same
event or series of events.

(2) Identification of available accessible
seating. A public accommodation that
sells or distributes tickets for a single
event or series of events shall, upon in-
quiry—

(i) Inform individuals with disabil-
ities, their companions, and third par-
ties purchasing tickets for accessible
seating on behalf of individuals with
disabilities of the locations of all
unsold or otherwise available acces-
sible seating for any ticketed event or
events at the facility;

(ii) Identify and describe the features
of available accessible seating in
enough detail to reasonably permit an
individual with a disability to assess
independently whether a given acces-
sible seating location meets his or her
accessibility needs; and

(iii) Provide materials, such as seat-
ing maps, plans, brochures, pricing
charts, or other information, that iden-
tify accessible seating and information
relevant thereto with the same text or
visual representations as other seats, if
such materials are provided to the gen-
eral public.

(3) Ticket prices. The price of tickets
for accessible seating for a single event
or series of events shall not be set
higher than the price for other tickets
in the same seating section for the
same event or series of events. Tickets
for accessible seating must be made
available at all price levels for every
event or series of events. If tickets for
accessible seating at a particular price
level cannot be provided because bar-
rier removal in an existing facility is
not readily achievable, then the per-
centage of tickets for accessible seat-
ing that should have been available at
that price level but for the barriers (de-
termined by the ratio of the total num-
ber of tickets at that price level to the
total number of tickets in the assem-
bly area) shall be offered for purchase,
at that price level, in a nearby or simi-
lar accessible location.
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(4) Purchasing multiple tickets. (i) Gen-
eral. For each ticket for a wheelchair
space purchased by an individual with
a disability or a third-party purchasing
such a ticket at his or her request, a
public accommodation shall make
available for purchase three additional
tickets for seats in the same row that
are contiguous with the wheelchair
space, provided that at the time of pur-
chase there are three such seats avail-
able. A public accommodation is not
required to provide more than three
contiguous seats for each wheelchair
space. Such seats may include wheel-
chair spaces.

(ii) Insufficient additional contiguous
seats available. If patrons are allowed to
purchase at least four tickets, and
there are fewer than three such addi-
tional contiguous seat tickets avail-
able for purchase, a public accommoda-
tion shall offer the next highest num-
ber of such seat tickets available for
purchase and shall make up the dif-
ference by offering tickets for sale for
seats that are as close as possible to
the accessible seats.

(iii) Sales limited to fewer than four
tickets. If a public accommodation lim-
its sales of tickets to fewer than four
seats per patron, then the public ac-
commodation is only obligated to offer
as many seats to patrons with disabil-
ities, including the ticket for the
wheelchair space, as it would offer to
patrons without disabilities.

(iv) Maximum number of tickets patrons
may purchase exceeds four. If patrons
are allowed to purchase more than four
tickets, a public accommodation shall
allow patrons with disabilities to pur-
chase up to the same number of tick-
ets, including the ticket for the wheel-
chair space.

(v) Group sales. If a group includes
one or more individuals who need to
use accessible seating because of a mo-
bility disability or because their dis-
ability requires the use of the acces-
sible features that are provided in ac-
cessible seating, the group shall be
placed in a seating area with accessible
seating so that, if possible, the group
can sit together. If it is necessary to
divide the group, it should be divided
so that the individuals in the group
who use wheelchairs are not isolated
from their group.
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(5) Hold and release of tickets for acces-
sible seating. (i) Tickets for accessible
seating may be released for sale in certain
limited circumstances. A public accom-
modation may release unsold tickets
for accessible seating for sale to indi-
viduals without disabilities for their
own use for a single event or series of
events only under the following cir-
cumstances—

(A) When all non-accessible tickets
(excluding luxury boxes, club boxes, or
suites) have been sold;

(B) When all non-accessible tickets in
a designated seating area have been
sold and the tickets for accessible seat-
ing are being released in the same des-
ignated area; or

(C) When all non-accessible tickets in
a designated price category have been
sold and the tickets for accessible seat-
ing are being released within the same
designated price category.

(i1) No requirement to release accessible
tickets. Nothing in this paragraph re-
quires a facility to release tickets for
accessible seating to individuals with-
out disabilities for their own use.

(iii) Release of series-of-events tickets
on a series-of-events basis. (A) Series-of-
events tickets sell-out when no ownership
rights are attached. When series-of-
events tickets are sold out and a public
accommodation releases and sells ac-
cessible seating to individuals without
disabilities for a series of events, the
public accommodation shall establish a
process that prevents the automatic re-
assignment of the accessible seating to
such ticket holders for future seasons,
future years, or future series, so that
individuals with disabilities who re-
quire the features of accessible seating
and who become newly eligible to pur-
chase tickets when these series-of-
events tickets are available for pur-
chase have an opportunity to do so.

(B) Series-of-events tickets when owner-
ship rights are attached. When series-of-
events tickets with an ownership right
in accessible seating areas are forfeited
or otherwise returned to a public ac-
commodation, the public accommoda-
tion shall make reasonable modifica-
tions in its policies, practices, or pro-
cedures to afford individuals with mo-
bility disabilities or individuals with
disabilities that require the features of
accessible seating an opportunity to
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seating areas.

(6) Ticket transfer. Individuals with
disabilities who hold tickets for acces-
sible seating shall be permitted to
transfer tickets to third parties under
the same terms and conditions and to
the same extent as other spectators
holding the same type of tickets,
whether they are for a single event or
series of events.

(7) Secondary ticket market. (i) A pub-
lic accommodation shall modify its
policies, practices, or procedures to en-
sure that an individual with a dis-
ability may use a ticket acquired in
the secondary ticket market under the
same terms and conditions as other in-
dividuals who hold a ticket acquired in
the secondary ticket market for the
same event or series of events.

(ii) If an individual with a disability
acquires a ticket or series of tickets to
an inaccessible seat through the sec-
ondary market, a public accommoda-
tion shall make reasonable modifica-
tions to its policies, practices, or pro-
cedures to allow the individual to ex-
change his ticket for one to an acces-
sible seat in a comparable location if
accessible seating is vacant at the time
the individual presents the ticket to
the public accommodation.

(8) Prevention of fraud in purchase of
tickets for accessible seating. A public ac-
commodation may not require proof of
disability, including, for example, a
doctor’s note, before selling tickets for
accessible seating.

(1) Single-event tickets. For the sale of
single-event tickets, it is permissible
to inquire whether the individual pur-
chasing the tickets for accessible seat-
ing has a mobility disability or a dis-
ability that requires the use of the ac-
cessible features that are provided in
accessible seating, or is purchasing the
tickets for an individual who has a mo-
bility disability or a disability that re-
quires the use of the accessible features
that are provided in the accessible
seating.

(ii) Series-of-events tickets. For series-
of-events tickets, it is permissible to
ask the individual purchasing the tick-
ets for accessible seating to attest in
writing that the accessible seating is
for a person who has a mobility dis-
ability or a disability that requires the
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use of the accessible features that are
provided in the accessible seating.

(iii) Investigation of fraud. A public
accommodation may investigate the
potential misuse of accessible seating
where there is good cause to believe
that such seating has been purchased
fraudulently.

[Order No. 1513-91, 56 FR 35592, July 26, 1991,
as amended by AG Order No. 3181-2010, 75 FR
56251, Sept. 15, 2010; 76 FR 13287, Mar. 11, 2011]

§36.303 Auxiliary aids and services.

(a) General. A public accommodation
shall take those steps that may be nec-
essary to ensure that no individual
with a disability is excluded, denied
services, segregated or otherwise treat-
ed differently than other individuals
because of the absence of auxiliary aids
and services, unless the public accom-
modation can demonstrate that taking
those steps would fundamentally alter
the nature of the goods, services, facili-
ties, privileges, advantages, or accom-
modations being offered or would re-
sult in an undue burden, i.e., signifi-
cant difficulty or expense.

(b) Examples. The term
aids and services’’ includes—

(1) Qualified interpreters on-site or
through video remote interpreting
(VRI) services; notetakers; real-time
computer-aided transcription services;
written materials; exchange of written
notes; telephone handset amplifiers; as-
sistive listening devices; assistive lis-
tening systems; telephones compatible
with hearing aids; closed caption de-
coders; open and closed captioning, in-
cluding real-time captioning; voice,
text, and video-based telecommuni-
cations products and systems, includ-

“‘auxiliary

ing text telephones (TTYs),
videophones, and captioned telephones,
or equally effective telecommuni-

cations devices; videotext displays; ac-
cessible electronic and information
technology; or other effective methods
of making aurally delivered informa-
tion available to individuals who are
deaf or hard of hearing;

(2) Qualified readers; taped texts;
audio recordings; Brailled materials
and displays; screen reader software;
magnification software; optical read-
ers; secondary auditory programs
(SAP); large print materials; accessible
electronic and information technology;

§36.303

or other effective methods of making
visually delivered materials available
to individuals who are blind or have
low vision;

(3) Acquisition or modification of
equipment or devices; and

(4) Other similar services and ac-
tions.

(c) Effective communication. (1) A pub-
lic accommodation shall furnish appro-
priate auxiliary aids and services
where necessary to ensure effective
communication with individuals with
disabilities. This includes an obligation
to provide effective communication to
companions who are individuals with
disabilities.

(i) For purposes of this section,
‘“‘companion’ means a family member,
friend, or associate of an individual
seeking access to, or participating in,
the goods, services, facilities, privi-
leges, advantages, or accommodations
of a public accommodation, who, along
with such individual, is an appropriate
person with whom the public accommo-
dation should communicate.

(ii) The type of auxiliary aid or serv-
ice necessary to ensure effective com-
munication will vary in accordance
with the method of communication
used by the individual; the nature,
length, and complexity of the commu-
nication involved; and the context in
which the communication is taking
place. A public accommodation should
consult with individuals with disabil-
ities whenever possible to determine
what type of auxiliary aid is needed to
ensure effective communication, but
the ultimate decision as to what meas-
ures to take rests with the public ac-
commodation, provided that the meth-
od chosen results in effective commu-
nication. In order to be effective, auxil-
iary aids and services must be provided
in accessible formats, in a timely man-
ner, and in such a way as to protect the
privacy and independence of the indi-
vidual with a disability.

(2) A public accommodation shall not
require an individual with a disability
to bring another individual to interpret
for him or her.

(3) A public accommodation shall not
rely on an adult accompanying an indi-
vidual with a disability to interpret or
facilitate communication, except—
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(i) In an emergency involving an im-
minent threat to the safety or welfare
of an individual or the public where
there is no interpreter available; or

(ii) Where the individual with a dis-
ability specifically requests that the
accompanying adult interpret or facili-
tate communication, the accom-
panying adult agrees to provide such
assistance, and reliance on that adult
for such assistance is appropriate
under the circumstances.

(4) A public accommodation shall not
rely on a minor child to interpret or fa-
cilitate communication, except in an
emergency involving an imminent
threat to the safety or welfare of an in-
dividual or the public where there is no
interpreter available.

(d) Telecommunications. (1) When a
public accommodation uses an auto-
mated-attendant system, including,
but not limited to, voicemail and mes-
saging, or an interactive voice response
system, for receiving and directing in-
coming telephone calls, that system
must provide effective real-time com-
munication with individuals using aux-
iliary aids and services, including text
telephones (TTYs) and all forms of
FCC-approved telecommunications
relay systems, including Internet-based
relay systems.

(2) A public accommodation that of-
fers a customer, client, patient, or par-
ticipant the opportunity to make out-
going telephone calls using the public
accommodation’s equipment on more
than an incidental convenience basis
shall make available accessible public
telephones, TTYs, or other tele-
communications products and systems
for use by an individual who is deaf or
hard of hearing, or has a speech impair-
ment.

(3) A public accommodation may use
relay services in place of direct tele-
phone communication for receiving or
making telephone calls incident to its
operations.

(4) A public accommodation shall re-
spond to telephone calls from a tele-
communications relay service estab-
lished under title IV of the ADA in the
same manner that it responds to other
telephone calls.

(5) This part does not require a public
accommodation to use a TTY for re-
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ceiving or making telephone calls inci-
dent to its operations.

(e) Closed caption decoders. Places of
lodging that provide televisions in five
or more guest rooms and hospitals that
provide televisions for patient use shall
provide, upon request, a means for de-
coding captions for use by an indi-
vidual with impaired hearing.

(f) Video remote interpreting (VRI) serv-
ices. A public accommodation that
chooses to provide qualified inter-
preters via VRI service shall ensure
that it provides—

(1) Real-time, full-motion video and
audio over a dedicated high-speed,
wide-bandwidth video connection or
wireless connection that delivers high-
quality video images that do not
produce lags, choppy, blurry, or grainy
images, or irregular pauses in commu-
nication;

(2) A sharply delineated image that is
large enough to display the inter-
preter’s face, arms, hands, and fingers,
and the participating individual’s face,
arms, hands, and fingers, regardless of
his or her body position;

(3) A clear, audible transmission of
voices; and

(4) Adequate training to users of the
technology and other involved individ-
uals so that they may quickly and effi-
ciently set up and operate the VRI.

(g) Alternatives. If provision of a par-
ticular auxiliary aid or service by a
public accommodation would result in
a fundamental alteration in the nature
of the goods, services, facilities, privi-
leges, advantages, or accommodations
being offered or in an undue burden,
i.e., significant difficulty or expense,
the public accommodation shall pro-
vide an alternative auxiliary aid or
service, if one exists, that would not
result in an alteration or such burden
but would nevertheless ensure that, to
the maximum extent possible, individ-
uals with disabilities receive the goods,
services, facilities, privileges, advan-
tages, or accommodations offered by
the public accommodation.

[Order No. 1513-91, 56 FR 35592, July 26, 1991,
as amended by AG Order No. 3181-2010, 756 FR
56253, Sept. 15, 2010]

§36.304 Removal of barriers.

(a) General. A public accommodation
shall remove architectural barriers in
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existing facilities, including commu-
nication barriers that are structural in
nature, where such removal is readily
achievable, i.e., easily accomplishable
and able to be carried out without
much difficulty or expense.

(b) Examples. Examples of steps to re-
move barriers include, but are not lim-
ited to, the following actions—

(1) Installing ramps;

(2) Making curb cuts in sidewalks and
entrances;

(3) Repositioning shelves;

(4) Rearranging tables, chairs, vend-
ing machines, display racks, and other
furniture;

(5) Repositioning telephones;

(6) Adding raised markings on eleva-
tor control buttons;

(7) Installing flashing alarm lights;

(8) Widening doors;

(9) Installing offset hinges to widen
doorways;

(10) Eliminating a turnstile or pro-
viding an alternative accessible path;

(11) Installing accessible door hard-
ware;

(12) Installing grab bars in toilet
stalls;

(13) Rearranging toilet partitions to
increase maneuvering space;

(14) Insulating lavatory pipes under
sinks to prevent burns;

(15) Installing a raised toilet seat;

(16) Installing a full-length bathroom
mirror;

(17) Repositioning the paper towel
dispenser in a bathroom;

(18) Creating designated accessible
parking spaces;

(19) Installing an accessible paper cup
dispenser at an existing inaccessible
water fountain;

(20) Removing high pile, low density
carpeting; or

(21) Installing vehicle hand controls.

(c) Priorities. A public accommoda-
tion is urged to take measures to com-
ply with the barrier removal require-
ments of this section in accordance
with the following order of priorities.

(1) First, a public accommodation
should take measures to provide access
to a place of public accommodation
from public sidewalks, parking, or pub-
lic transportation. These measures in-
clude, for example, installing an en-
trance ramp, widening entrances, and
providing accessible parking spaces.

§36.304

(2) Second, a public accommodation
should take measures to provide access
to those areas of a place of public ac-
commodation where goods and services
are made available to the public. These
measures include, for example, adjust-
ing the layout of display racks, rear-
ranging tables, providing Brailled and
raised character signage, widening
doors, providing visual alarms, and in-
stalling ramps.

(3) Third, a public accommodation
should take measures to provide access
to restroom facilities. These measures
include, for example, removal of ob-
structing furniture or vending ma-
chines, widening of doors, installation
of ramps, providing accessible signage,
widening of toilet stalls, and installa-
tion of grab bars.

(4) Fourth, a public accommodation
should take any other measures nec-
essary to provide access to the goods,
services, facilities, privileges, advan-
tages, or accommodations of a place of
public accommodation.

(d) Relationship to alterations require-
ments of subpart D of this part. (1) Ex-
cept as provided in paragraph (d)(3) of
this section, measures taken to comply
with the barrier removal requirements
of this section shall comply with the
applicable requirements for alterations
in §36.402 and §§36.404 through 36.406 of
this part for the element being altered.
The path of travel requirements of
§36.403 shall not apply to measures
taken solely to comply with the barrier
removal requirements of this section.

(d)(2)d) Safe harbor. Elements that
have not been altered in existing facili-
ties on or after March 15, 2012 and that
comply with the corresponding tech-
nical and scoping specifications for
those elements in the 1991 Standards
are not required to be modified in order
to comply with the requirements set
forth in the 2010 Standards.

(ii)(A) Before March 15, 2012, ele-
ments in existing facilities that do not
comply with the corresponding tech-
nical and scoping specifications for
those elements in the 1991 Standards
must be modified to the extent readily
achievable to comply with either the
1991 Standards or the 2010 Standards.
Noncomplying newly constructed and
altered elements may also be subject to
the requirements of §36.406(a)(5).
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(B) On or after March 15, 2012, ele-
ments in existing facilities that do not
comply with the corresponding tech-
nical and scoping specifications for
those elements in the 1991 Standards
must be modified to the extent readily
achievable to comply with the require-
ments set forth in the 2010 Standards.
Noncomplying newly constructed and
altered elements may also be subject to
the requirements of §36.406(a)(5).

(iii) The safe harbor provided in
§36.304(d)(2)(i) does not apply to those
elements in existing facilities that are
subject to supplemental requirements
(i.e., elements for which there are nei-
ther technical nor scoping specifica-
tions in the 1991 Standards), and there-
fore those elements must be modified
to the extent readily achievable to
comply with the 2010 Standards. Non-
complying newly constructed and al-
tered elements may also be subject to
the requirements of §36.406(a)(5). Ele-
ments in the 2010 Standards not eligi-
ble for the element-by-element safe
harbor are identified as follows—

(A) Residential facilities and dwelling
units, sections 233 and 809.

(B) Amusement rides, sections 234 and
1002; 206.2.9; 216.12.

(C) Recreational boating facilities, sec-
tions 235 and 1003; 206.2.10.

(D) Ezxercise machines and equipment,
sections 236 and 1004; 206.2.13.

(B) Fishing piers and platforms, sec-
tions 237 and 1005; 206.2.14.
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(F) Golf facilities,
1006; 206.2.15.

(G) Miniature golf facilities, sections
239 and 1007; 206.2.16.

(H) Play areas, sections 240 and 1008;
206.2.17.

(I) Saunas and steam rooms, sections
241 and 612.

(J) Swimming pools, wading pools, and
spas, sections 242 and 1009.

(K) Shooting facilities with firing posi-
tions, sections 243 and 1010.

(L) Miscellaneous. (I) Team or player
seating, section 221.2.1.4.

(2) Accessible route to bowling lanes,
section 206.2.11.

(3) Accessible route in court sports
facilities, section 206.2.12.

(3) If, as a result of compliance with
the alterations requirements specified
in paragraph (d)(1) and (d)(2) of this
section, the measures required to re-
move a barrier would not be readily
achievable, a public accommodation
may take other readily achievable
measures to remove the barrier that do
not fully comply with the specified re-
quirements. Such measures include, for
example, providing a ramp with a
steeper slope or widening a doorway to
a narrower width than that mandated
by the alterations requirements. No
measure shall be taken, however, that
poses a significant risk to the health or
safety of individuals with disabilities
or others.

sections 238 and

APPENDIX TO §36.304(d)

COMPLIANCE DATES AND APPLICABLE STANDARDS FOR BARRIER REMOVAL AND SAFE HARBOR

Date

Requirement

Applicable standards

Before March 15, 2012 ...

On or after March 15,
2012.

On or after January 31,
2013.

Elements not altered after
March 15, 2012.

Elements that do not comply with the requirements for those elements in
the 1991 Standards must be modified to the extent readily achievable.
Note: Noncomplying newly constructed and altered elements may also

be subject to the requirements of § 36.406(a)(5).

Elements that do not comply with the requirements for those elements in
the 1991 Standards or that do not comply with the supplemental re-
quirements (i.e., elements for which there are neither technical nor
scoping specifications in the 1991 Standards), must be modified to the
extent readily achievable. There is an exception for existing pools,
wading pools, and spas built before March 15, 2012 [See
§36.304(g)(5)]-

Note: Noncomplying newly constructed and altered elements may also
be subject to the requirements of § 36.406(a)(5).

For existing pools, wading pools, and spas built before March 15, 2012,
elements that do not comply with the supplemental requirements for
entry to pools, wading pools, and spas must be modified to the extent
readily achievable [See § 36.304(g)(5)].

Elements that comply with the requirements for those elements in the
1991 Standards do not need to be modified.

1991 Standards or 2010
Standards.

2010 Standards.

Sections 242 and 1009
of the 2010 Stand-
ards.

Safe Harbor.
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(e) Portable ramps. Portable ramps
should be used to comply with this sec-
tion only when installation of a perma-
nent ramp is not readily achievable. In
order to avoid any significant risk to
the health or safety of individuals with
disabilities or others in using portable
ramps, due consideration shall be given
to safety features such as nonslip sur-
faces, railings, anchoring, and strength
of materials.

(f) Selling or serving space. The rear-
rangement of temporary or movable
structures, such as furniture, equip-
ment, and display racks is not readily
achievable to the extent that it results
in a significant loss of selling or serv-
ing space.

(g) Limitation on barrier removal obli-
gations. (1) The requirements for bar-
rier removal under §36.304 shall not be
interpreted to exceed the standards for
alterations in subpart D of this part.

(2) To the extent that relevant stand-
ards for alterations are not provided in
subpart D of this part, then the re-
quirements of §36.304 shall not be inter-
preted to exceed the standards for new
construction in subpart D of this part.

(3) This section does not apply to
rolling stock and other conveyances to
the extent that §36.310 applies to roll-
ing stock and other conveyances.

(4) This requirement does not apply
to guest rooms in existing facilities
that are places of lodging where the
guest rooms are not owned by the enti-
ty that owns, leases, or operates the
overall facility and the physical fea-
tures of the guest room interiors are
controlled by their individual owners.

(5) With respect to facilities built be-
fore March 15, 2012, the requirements in
this section for accessible means of
entry for swimming pools, wading
pools, and spas, as set forth in sections
242 and 1009 of the 2010 Standards, shall
not apply until January 31, 2013.

[Order No. 1513-91, 56 FR 35592, July 26, 1991,
as amended by AG Order No. 3181-2010, 75 FR
562564, Sept. 15, 2010; AG Order No. 3332-2012,
77 FR 30179, May 21, 2012]

§36.305 Alternatives to barrier re-

moval.

(a) General. Where a public accommo-
dation can demonstrate that barrier re-
moval is not readily achievable, the
public accommodation shall not fail to

§36.307

make its goods, services, facilities,
privileges, advantages, or accommoda-
tions available through alternative
methods, if those methods are readily
achievable.

(b) Eramples. Examples of alter-
natives to barrier removal include, but
are not limited to, the following ac-
tions—

(1) Providing curb service or home
delivery;

(2) Retrieving merchandise from in-
accessible shelves or racks;

(3) Relocating activities to accessible
locations;

(c) Multiscreen cinemas. If it is not
readily achievable to remove barriers
to provide access by persons with mo-
bility impairments to all of the thea-
ters of a multiscreen cinema, the cin-
ema shall establish a film rotation
schedule that provides reasonable ac-
cess for individuals who use wheel-
chairs to all films. Reasonable notice
shall be provided to the public as to the
location and time of accessible
showings.

§36.306 Personal devices and services.

This part does not require a public
accommodation to provide its cus-
tomers, clients, or participants with
personal devices, such as wheelchairs;
individually prescribed devices, such as
prescription eyeglasses or hearing aids;
or services of a personal nature includ-
ing assistance in eating, toileting, or
dressing.

§36.307 Accessible or special goods.

(a) This part does not require a pub-
lic accommodation to alter its inven-
tory to include accessible or special
goods that are designed for, or facili-
tate use by, individuals with disabil-
ities.

(b) A public accommodation shall
order accessible or special goods at the
request of an individual with disabil-
ities, if, in the normal course of its op-
eration, it makes special orders on re-
quest for unstocked goods, and if the
accessible or special goods can be ob-
tained from a supplier with whom the
public accommodation customarily
does business.

(c) Examples of accessible or special
goods include items such as Brailled
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versions of books, books on audio cas-
settes, closed-captioned video tapes,
special sizes or lines of clothing, and
special foods to meet particular die-
tary needs.

§36.308 Seating in assembly areas.

A public accommodation shall ensure
that wheelchair spaces and companion
seats are provided in each specialty
seating area that provides spectators
with distinct services or amenities that
generally are not available to other
spectators. If it is not readily achiev-
able for a public accommodation to
place wheelchair spaces and companion
seats in each such specialty seating
area, it shall provide those services or
amenities to individuals with disabil-
ities and their companions at other
designated accessible locations at no
additional cost. The number of wheel-
chair spaces and companion seats pro-
vided in specialty seating areas shall
be included in, rather than in addition
to, wheelchair space requirements set
forth in table 221.2.1.1 in the 2010
Standards.

[AG Order No. 3181-2010, 75 FR 56255, Sept. 15,
2010]

§36.309 Examinations and courses.

(a) General. Any private entity that
offers examinations or courses related
to applications, licensing, certifi-
cation, or credentialing for secondary
or postsecondary education, profes-
sional, or trade purposes shall offer
such examinations or courses in a place
and manner accessible to persons with
disabilities or offer alternative acces-
sible arrangements for such individ-
uals.

(b) Examinations. (1) Any private enti-
ty offering an examination covered by
this section must assure that—

(i) The examination is selected and
administered so as to best ensure that,
when the examination is administered
to an individual with a disability that
impairs sensory, manual, or speaking
skills, the examination results accu-
rately reflect the individual’s aptitude
or achievement level or whatever other
factor the examination purports to
measure, rather than reflecting the in-
dividual’s impaired sensory, manual, or
speaking skills (except where those
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skills are the factors that the examina-
tion purports to measure);

(ii) An examination that is designed
for individuals with impaired sensory,
manual, or speaking skills is offered at
equally convenient locations, as often,
and in as timely a manner as are other
examinations; and

(iii) The examination is administered
in facilities that are accessible to indi-
viduals with disabilities or alternative
accessible arrangements are made.

(iv) Any request for documentation,
if such documentation is required, is
reasonable and limited to the need for
the modification, accommodation, or
auxiliary aid or service requested.

(v) When considering requests for
modifications, accommodations, or
auxiliary aids or services, the entity
gives considerable weight to docu-
mentation of past modifications, ac-
commodations, or auxiliary aids or
services received in similar testing sit-
uations, as well as such modifications,
accommodations, or related aids and
services provided in response to an In-
dividualized Education Program (IEP)
provided under the Individuals with
Disabilities Education Act or a plan de-
scribing services provided pursuant to
section 504 of the Rehabilitation Act of
1973, as amended (often referred to as a
Section 504 Plan).

(vi) The entity responds in a timely
manner to requests for modifications,
accommodations, or aids to ensure
equal opportunity for individuals with
disabilities.

(2) Required modifications to an ex-
amination may include changes in the
length of time permitted for comple-
tion of the examination and adaptation
of the manner in which the examina-
tion is given.

(3) A private entity offering an exam-
ination covered by this section shall
provide appropriate auxiliary aids for
persons with impaired sensory, man-
ual, or speaking skills, unless that pri-
vate entity can demonstrate that offer-
ing a particular auxiliary aid would
fundamentally alter the measurement
of the skills or knowledge the examina-
tion is intended to test or would result
in an undue burden. Auxiliary aids and
services required by this section may
include taped examinations, inter-
preters or other effective methods of
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making orally delivered materials
available to individuals with hearing
impairments, Brailled or large print
examinations and answer sheets or
qualified readers for individuals with
visual impairments or learning disabil-
ities, transcribers for individuals with
manual impairments, and other similar
services and actions.

(4) Alternative accessible arrange-
ments may include, for example, provi-
sion of an examination at an individ-
ual’s home with a proctor if accessible
facilities or equipment are unavailable.
Alternative arrangements must pro-
vide comparable conditions to those
provided for nondisabled individuals.

(c) Courses. (1) Any private entity
that offers a course covered by this sec-
tion must make such modifications to
that course as are necessary to ensure
that the place and manner in which the
course is given are accessible to indi-
viduals with disabilities.

(2) Required modifications may in-
clude changes in the length of time
permitted for the completion of the
course, substitution of specific require-
ments, or adaptation of the manner in
which the course is conducted or
course materials are distributed.

(3) A private entity that offers a
course covered by this section shall
provide appropriate auxiliary aids and
services for persons with impaired sen-
sory, manual, or speaking skills, unless
the private entity can demonstrate
that offering a particular auxiliary aid
or service would fundamentally alter
the course or would result in an undue
burden. Auxiliary aids and services re-
quired by this section may include
taped texts, interpreters or other effec-
tive methods of making orally deliv-
ered materials available to individuals
with hearing impairments, Brailled or
large print texts or qualified readers
for individuals with visual impair-
ments and learning disabilities, class-
room equipment adapted for use by in-
dividuals with manual impairments,
and other similar services and actions.

(4) Courses must be administered in
facilities that are accessible to individ-
uals with disabilities or alternative ac-
cessible arrangements must be made.

(5) Alternative accessible arrange-
ments may include, for example, provi-
sion of the course through videotape,

§36.311

cassettes, or prepared notes. Alter-
native arrangements must provide
comparable conditions to those pro-
vided for nondisabled individuals.

[Order No. 1513-91, 56 FR 35592, July 26, 1991,
as amended by AG Order No. 3181-2010, 75 FR
56255, Sept. 15, 2010]

§36.310 Transportation provided by
public accommodations.

(a) General. (1) A public accommoda-
tion that provides transportation serv-
ices, but that is not primarily engaged
in the business of transporting people,
is subject to the general and specific
provisions in subparts B, C, and D of
this part for its transportation oper-
ations, except as provided in this sec-
tion.

(2) Examples. Transportation services
subject to this section include, but are
not limited to, shuttle services oper-
ated between transportation terminals
and places of public accommodation,
customer shuttle bus services operated
by private companies and shopping
centers, student transportation sys-
tems, and transportation provided
within recreational facilities such as
stadiums, zoos, amusement parks, and
ski resorts.

(b) Barrier removal. A public accom-
modation subject to this section shall
remove transportation barriers in ex-
isting vehicles and rail passenger cars
used for transporting individuals (not
including barriers that can only be re-
moved through the retrofitting of vehi-
cles or rail passenger cars by the in-
stallation of a hydraulic or other lift)
where such removal is readily achiev-
able.

(c) Requirements for vehicles and sys-
tems. A public accommodation subject
to this section shall comply with the
requirements pertaining to vehicles
and transportation systems in the reg-
ulations issued by the Secretary of
Transportation pursuant to section 306
of the Act.

§36.311 Mobility devices.

(a) Use of wheelchairs and manually-
powered mobility aids. A public accom-
modation shall permit individuals with
mobility disabilities to use wheelchairs
and manually-powered mobility aids,
such as walkers, crutches, canes,
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braces, or other similar devices de-
signed for use by individuals with mo-
bility disabilities in any areas open to
pedestrian use.

(b)(A) Use of other power-driven mobil-
ity devices. A public accommodation
shall make reasonable modifications in
its policies, practices, or procedures to
permit the use of other power-driven
mobility devices by individuals with
mobility disabilities, unless the public
accommodation can demonstrate that
the class of other power-driven mobil-
ity devices cannot be operated in ac-
cordance with legitimate safety re-
quirements that the public accommo-
dation has adopted pursuant to
§36.301(b).

(2) Assessment factors. In determining
whether a particular other power-driv-
en mobility device can be allowed in a
specific facility as a reasonable modi-
fication under paragraph (b)(1) of this
section, a public accommodation shall
consider—

(i) The type, size, weight, dimensions,
and speed of the device;

(ii) The facility’s volume of pedes-
trian traffic (which may vary at dif-
ferent times of the day, week, month,
or year);

(iii) The facility’s design and oper-
ational characteristics (e.g., whether
its business is conducted indoors, its
square footage, the density and place-
ment of stationary devices, and the
availability of storage for the device, if
requested by the user);

(iv) Whether legitimate safety re-
quirements can be established to per-
mit the safe operation of the other
power-driven mobility device in the
specific facility; and

(v) Whether the use of the other
power-driven mobility device creates a
substantial risk of serious harm to the
immediate environment or natural or
cultural resources, or poses a conflict
with Federal land management laws
and regulations.

(c)(1) Inquiry about disability. A public
accommodation shall not ask an indi-
vidual using a wheelchair or other
power-driven mobility device questions
about the nature and extent of the in-
dividual’s disability.

(2) Inquiry into use of other power-driv-
en mobility device. A public accommoda-
tion may ask a person using an other
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power-driven mobility device to pro-
vide a credible assurance that the mo-
bility device is required because of the
person’s disability. A public accommo-
dation that permits the use of an other
power-driven mobility device by an in-
dividual with a mobility disability
shall accept the presentation of a valid,
State-issued disability parking placard
or card, or State-issued proof of dis-
ability, as a credible assurance that
the use of the other power-driven mo-
bility device is for the individual’s mo-
bility disability. In lieu of a wvalid,
State-issued disability parking placard
or card, or State-issued proof of dis-
ability, a public accommodation shall
accept as a credible assurance a verbal
representation, not contradicted by ob-
servable fact, that the other power-
driven mobility device is being used for
a mobility disability. A ‘‘valid” dis-
ability placard or card is one that is
presented by the individual to whom it
was issued and is otherwise in compli-
ance with the State of issuance’s re-
quirements for disability placards or
cards.

[AG Order No. 3181-2010, 75 FR 56255, Sept. 15,
2010]

§§36.312-36.399 [Reserved]

Subpart D—New Construction and
Alterations

§36.401 New construction.

(a) General. (1) Except as provided in
paragraphs (b) and (c) of this section,
discrimination for purposes of this part
includes a failure to design and con-
struct facilities for first occupancy
after January 26, 1993, that are readily
accessible to and usable by individuals
with disabilities.

(2) For purposes of this section, a fa-
cility is designed and constructed for
first occupancy after January 26, 1993,
only—

(i) If the last application for a build-
ing permit or permit extension for the
facility is certified to be complete, by
a State, County, or local government
after January 26, 1992 (or, in those ju-
risdictions where the government does
not certify completion of applications,
if the last application for a building
permit or permit extension for the fa-
cility is received by the State, County,
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or local government after January 26,
1992); and

(ii) If the first certificate of occu-
pancy for the facility is issued after
January 26, 1993.

(b) Commercial facilities located in pri-
vate residences. (1) When a commercial
facility is located in a private resi-
dence, the portion of the residence used
exclusively as a residence is not cov-
ered by this subpart, but that portion
used exclusively in the operation of the
commercial facility or that portion
used both for the commercial facility
and for residential purposes is covered
by the new construction and alter-
ations requirements of this subpart.

(2) The portion of the residence cov-
ered under paragraph (b)(1) of this sec-
tion extends to those elements used to
enter the commercial facility, includ-
ing the homeowner’s front sidewalk, if
any, the door or entryway, and hall-
ways; and those portions of the resi-
dence, interior or exterior, available to
or used by employees or visitors of the
commercial facility, including rest-
rooms.

(c) Ezxception for structural imprac-
ticability. (1) Full compliance with the
requirements of this section is not re-
quired where an entity can dem-
onstrate that it is structurally imprac-
ticable to meet the requirements. Full
compliance will be considered struc-
turally impracticable only in those
rare circumstances when the unique
characteristics of terrain prevent the
incorporation of accessibility features.

(2) If full compliance with this sec-
tion would be structurally impracti-
cable, compliance with this section is
required to the extent that it is not
structurally impracticable. In that
case, any portion of the facility that
can be made accessible shall be made
accessible to the extent that it is not
structurally impracticable.

(3) If providing accessibility in con-
formance with this section to individ-
uals with certain disabilities (e.g.,
those who use wheelchairs) would be
structurally impracticable, accessi-
bility shall nonetheless be ensured to
persons with other types of disabilities
(e.g., those who use crutches or who
have sight, hearing, or mental impair-
ments) in accordance with this section.

§36.401

(d) Elevator exemption. (1) For pur-
poses of this paragraph (d)—

(i) Professional office of a health care
provider means a location where a per-
son or entity regulated by a State to
provide professional services related to
the physical or mental health of an in-
dividual makes such services available
to the public. The facility housing the
“professional office of a health care
provider” only includes floor levels
housing at least one health care pro-
vider, or any floor level designed or in-
tended for use by at least one health
care provider.

(i1) Shopping center or shopping mall
means—

(A) A building housing five or more
sales or rental establishments; or

(B) A series of buildings on a common
site, either under common ownership
or common control or developed either
as one project or as a series of related
projects, housing five or more sales or
rental establishments. For purposes of
this section, places of public accommo-
dation of the types listed in paragraph
(5) of the definition of ‘“‘place of public
accommodation’ in section §36.104 are
considered sales or rental establish-
ments. The facility housing a ‘‘shop-
ping center or shopping mall”’ only in-
cludes floor levels housing at least one
sales or rental establishment, or any
floor level designed or intended for use
by at least one sales or rental estab-
lishment.

(2) This section does not require the
installation of an elevator in a facility
that is less than three stories or has
less than 3000 square feet per story, ex-
cept with respect to any facility that
houses one or more of the following:

(i) A shopping center or shopping
mall, or a professional office of a
health care provider.

(ii) A terminal, depot, or other sta-
tion used for specified public transpor-
tation, or an airport passenger ter-
minal. In such a facility, any area
housing passenger services, including
boarding and debarking, loading and
unloading, baggage claim, dining facili-
ties, and other common areas open to
the public, must be on an accessible
route from an accessible entrance.

(3) The elevator exemption set forth
in this paragraph (d) does not obviate
or limit, in any way the obligation to
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comply with the other accessibility re-
quirements established in paragraph
(a) of this section. For example, in a fa-
cility that houses a shopping center or
shopping mall, or a professional office
of a health care provider, the floors
that are above or below an accessible
ground floor and that do not house
sales or rental establishments or a pro-
fessional office of a health care pro-
vider, must meet the requirements of
this section but for the elevator.

§36.402 Alterations.

(a) General. (1) Any alteration to a
place of public accommodation or a
commercial facility, after January 26,
1992, shall be made so as to ensure that,
to the maximum extent feasible, the
altered portions of the facility are
readily accessible to and usable by in-
dividuals with disabilities, including
individuals who use wheelchairs.

(2) An alteration is deemed to be un-
dertaken after January 26, 1992, if the
physical alteration of the property be-
gins after that date.

(b) Alteration. For the purposes of
this part, an alteration is a change to
a place of public accommodation or a
commercial facility that affects or
could affect the usability of the build-
ing or facility or any part thereof.

(1) Alterations include, but are not
limited to, remodeling, renovation, re-
habilitation, reconstruction, historic
restoration, changes or rearrangement
in structural parts or elements, and
changes or rearrangement in the plan
configuration of walls and full-height
partitions. Normal maintenance, re-
roofing, painting or wallpapering, as-
bestos removal, or changes to mechan-
ical and electrical systems are not al-
terations unless they affect the
usability of the building or facility.

(2) If existing elements, spaces, or
common areas are altered, then each
such altered element, space, or area
shall comply with the applicable provi-
sions of appendix A to this part.

(¢c) To the maximum extent feasible. The
phrase ‘‘to the maximum extent fea-
sible,”” as used in this section, applies
to the occasional case where the nature
of an existing facility makes it vir-
tually impossible to comply fully with
applicable accessibility standards
through a planned alteration. In these
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circumstances, the alteration shall
provide the maximum physical accessi-
bility feasible. Any altered features of
the facility that can be made acces-
sible shall be made accessible. If pro-
viding accessibility in conformance
with this section to individuals with
certain disabilities (e.g., those who use
wheelchairs) would not be feasible, the
facility shall be made accessible to per-
sons with other types of disabilities
(e.g., those who use crutches, those
who have impaired vision or hearing,
or those who have other impairments).

§36.403 Alterations: Path of travel.

(a) General. (1) An alteration that af-
fects or could affect the usability of or
access to an area of a facility that con-
tains a primary function shall be made
50 as to ensure that, to the maximum
extent feasible, the path of travel to
the altered area and the restrooms,
telephones, and drinking fountains
serving the altered area, are readily ac-
cessible to and usable by individuals
with disabilities, including individuals
who use wheelchairs, unless the cost
and scope of such alterations is dis-
proportionate to the cost of the overall
alteration.

(2) If a private entity has constructed
or altered required elements of a path
of travel at a place of public accommo-
dation or commercial facility in ac-
cordance with the specifications in the
1991 Standards, the private entity is
not required to retrofit such elements
to reflect the incremental changes in
the 2010 Standards solely because of an
alteration to a primary function area
served by that path of travel.

(b) Primary function. A ‘‘primary
function” is a major activity for which
the facility is intended. Areas that con-
tain a primary function include, but
are not limited to, the customer serv-
ices lobby of a bank, the dining area of
a cafeteria, the meeting rooms in a
conference center, as well as offices
and other work areas in which the ac-
tivities of the public accommodation
or other private entity using the facil-
ity are carried out. Mechanical rooms,
boiler rooms, supply storage rooms,
employee lounges or locker rooms,
janitorial closets, entrances, corridors,
and restrooms are not areas containing
a primary function.
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(c) Alterations to an area containing a
primary function. (1) Alterations that
affect the usability of or access to an
area containing a primary function in-
clude, but are not limited to—

(i) Remodeling merchandise display
areas or employee work areas in a de-
partment store;

(ii) Replacing an inaccessible floor
surface in the customer service or em-
ployee work areas of a bank;

(iii) Redesigning the assembly line
area of a factory; or

(iv) Installing a computer center in
an accounting firm.

(2) For the purposes of this section,
alterations to windows, hardware, con-
trols, electrical outlets, and signage
shall not be deemed to be alterations
that affect the usability of or access to
an area containing a primary function.

(d) Landlord/tenant: If a tenant is
making alterations as defined in §36.402
that would trigger the requirements of
this section, those alterations by the
tenant in areas that only the tenant
occupies do not trigger a path of travel
obligation upon the landlord with re-
spect to areas of the facility under the
landlord’s authority, if those areas are
not otherwise being altered.

(e) Path of travel. (1) A ‘“‘path of trav-
el” includes a continuous, unob-
structed way of pedestrian passage by
means of which the altered area may
be approached, entered, and exited, and
which connects the altered area with
an exterior approach (including side-
walks, streets, and parking areas), an
entrance to the facility, and other
parts of the facility.

(2) An accessible path of travel may
consist of walks and sidewalks, curb
ramps and other interior or exterior
pedestrian ramps; clear floor paths
through lobbies, corridors, rooms, and
other improved areas; parking access
aisles; elevators and lifts; or a com-
bination of these elements.

(3) For the purposes of this part, the
term ‘‘path of travel’’ also includes the
restrooms, telephones, and drinking
fountains serving the altered area.

(f) Disproportionality. (1) Alterations
made to provide an accessible path of
travel to the altered area will be
deemed disproportionate to the overall
alteration when the cost exceeds 20% of

§36.403

the cost of the alteration to the pri-
mary function area.

(2) Costs that may be counted as ex-
penditures required to provide an ac-
cessible path of travel may include:

(i) Costs associated with providing an
accessible entrance and an accessible
route to the altered area, for example,
the cost of widening doorways or in-
stalling ramps;

(ii) Costs associated with making
restrooms accessible, such as installing
grab bars, enlarging toilet stalls, insu-
lating pipes, or installing accessible
faucet controls;

(iii) Costs associated with providing
accessible telephones, such a relo-
cating the telephone to an accessible

height, installing amplification de-
vices, or installing a text telephone
(TTY);

(iv) Costs associated with relocating
an inaccessible drinking fountain.

(g) Duty to provide accessible features
in the event of disproportionality. (1)
When the cost of alterations necessary
to make the path of travel to the al-
tered area fully accessible is dispropor-
tionate to the cost of the overall alter-
ation, the path of travel shall be made
accessible to the extent that it can be
made accessible without incurring dis-
proportionate costs.

(2) In choosing which accessible ele-
ments to provide, priority should be
given to those elements that will pro-
vide the greatest access, in the fol-
lowing order:

(i) An accessible entrance;

(i1) An accessible route to the altered
area;

(iii) At least one accessible restroom
for each sex or a single unisex rest-
room;

(iv) Accessible telephones;

(v) Accessible drinking fountains;
and

(vi) When possible, additional acces-
sible elements such as parking, stor-
age, and alarms.

(h) Series of smaller alterations. (1) The
obligation to provide an accessible
path of travel may not be evaded by
performing a series of small alterations
to the area served by a single path of
travel if those alterations could have
been performed as a single under-
taking.
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(2)(Q) If an area containing a primary
function has been altered without pro-
viding an accessible path of travel to
that area, and subsequent alterations
of that area, or a different area on the
same path of travel, are undertaken
within three years of the original alter-
ation, the total cost of alterations to
the primary function areas on that
path of travel during the preceding
three year period shall be considered in
determining whether the cost of mak-
ing that path of travel accessible is dis-
proportionate.

(ii) Only alterations undertaken after
January 26, 1992, shall be considered in
determining if the cost of providing an
accessible path of travel is dispropor-
tionate to the overall cost of the alter-
ations.

[Order No. 1513-91, 56 FR 35592, July 26, 1991,
as amended by AG Order No. 3181-2010, 75 FR
56256, Sept. 15, 2010]

§36.404 Alterations:
tion.

(a) This section does not require the
installation of an elevator in an altered
facility that is less than three stories
or has less than 3,000 square feet per
story, except with respect to any facil-
ity that houses a shopping center, a
shopping mall, the professional office
of a health care provider, a terminal,
depot, or other station used for speci-
fied public transportation, or an air-
port passenger terminal.

(1) For the purposes of this section,
professional office of a health care pro-
vider means a location where a person
or entity regulated by a State to pro-
vide professional services related to
the physical or mental health of an in-
dividual makes such services available
to the public. The facility that houses
a professional office of a health care pro-
vider only includes floor levels housing
by at least one health care provider, or
any floor level designed or intended for
use by at least one health care pro-
vider.

(2) For the purposes of this section,
shopping center or shopping mall
means—

(i) A building housing five or more
sales or rental establishments; or

(ii) A series of buildings on a common
site, connected by a common pedes-
trian access route above or below the

Elevator exemp-
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ground floor, that is either under com-
mon ownership or common control or
developed either as one project or as a
series of related projects, housing five
or more sales or rental establishments.
For purposes of this section, places of
public accommodation of the types
listed in paragraph (5) of the definition
of place of public accommodation in
§36.104 are considered sales or rental
establishments. The facility housing a
shopping center or shopping mall only in-
cludes floor levels housing at least one
sales or rental establishment, or any
floor level designed or intended for use
by at least one sales or rental estab-
lishment.

(b) The exemption provided in para-
graph (a) of this section does not obvi-
ate or limit in any way the obligation
to comply with the other accessibility
requirements established in this sub-
part. For example, alterations to floors
above or below the accessible ground
floor must be accessible regardless of
whether the altered facility has an ele-
vator.

§36.405 Alterations: Historic preserva-
tion.

(a) Alterations to buildings or facili-
ties that are eligible for listing in the
National Register of Historic Places
under the National Historic Preserva-
tion Act, 16 U.S.C. 470 et seq., or are
designated as historic under State or
local law, shall comply to the max-
imum extent feasible with this part.

(b) If it is determined that it is not
feasible to provide physical access to
an historic property that is a place of
public accommodation in a manner
that will not threaten or destroy the
historic significance of the building or
the facility, alternative methods of ac-
cess shall be provided pursuant to the
requirements of subpart C of this part.

[AG Order No. 3181-2010, 75 FR 56256, Sept. 15,
2010]

§36.406 Standards for new construc-
tion and alterations.

(a) Accessibility standards and compli-
ance date. (1) New construction and al-
terations subject to §§36.401 or 36.402
shall comply with the 1991 Standards if
the date when the last application for a
building permit or permit extension is
certified to be complete by a State,
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county, or local government (or, in
those jurisdictions where the govern-
ment does not certify completion of ap-
plications, if the date when the last ap-
plication for a building permit or per-
mit extension is received by the State,
county, or local government) is before
September 15, 2010, or if no permit is
required, if the start of physical con-
struction or alterations occurs before
September 15, 2010.

(2) New construction and alterations
subject to §§36.401 or 36.402 shall com-
ply either with the 1991 Standards or
with the 2010 Standards if the date
when the last application for a building
permit or permit extension is certified
to be complete by a State, county, or
local government (or, in those jurisdic-
tions where the government does not
certify completion of applications, if
the date when the last application for a
building permit or permit extension is
received by the State, county, or local
government) is on or after September
15, 2010 and before March 15, 2012, or if
no permit is required, if the start of
physical construction or alterations
occurs on or after September 15, 2010
and before March 15, 2012.

(3) New construction and alterations
subject to §§36.401 or 36.402 shall com-
ply with the 2010 Standards if the date
when the last application for a building
permit or permit extension is certified
to be complete by a State, county, or
local government (or, in those jurisdic-
tions where the government does not
certify completion of applications, if
the date when the last application for a
building permit or permit extension is
received by the State, county, or local
government) is on or after March 15,
2012, or if no permit is required, if the
start of physical construction or alter-
ations occurs on or after March 15, 2012.

(4) For the purposes of this section,
“‘start of physical construction or al-
terations” does not mean ceremonial
groundbreaking or razing of structures
prior to site preparation.

(6) Noncomplying new construction and
alterations. (i) Newly constructed or al-
tered facilities or elements covered by
§§36.401 or 36.402 that were constructed
or altered before March 15, 2012 and
that do not comply with the 1991
Standards shall, before March 15, 2012,
be made accessible in accordance with
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either the 1991 Standards or the 2010
Standards.

(ii) Newly constructed or altered fa-
cilities or elements covered by §§36.401
or 36.402 that were constructed or al-
tered before March 15, 2012 and that do
not comply with the 1991 Standards
shall, on or after March 15, 2012, be
made accessible in accordance with the
2010 Standards.

APPENDIX TO § 36.406(a)

Compliance dates for new construction Applicable stand-
and alterations ards

On or after January 26, 1993 and be- | 1991 Standards.
fore September 15, 2010.

On or after September 15, 2010 and
before March 15, 2012.

On or after March 15, 2012 ...................

1991 Standards or
2010 Standards.
2010 Standards.

(b) Scope of coverage. The 1991 Stand-
ards and the 2010 Standards apply to
fixed or built-in elements of buildings,
structures, site improvements, and pe-
destrian routes or vehicular ways lo-
cated on a site. Unless specifically
stated otherwise, the advisory notes,
appendix notes, and figures contained
in the 1991 Standards and 2010 Stand-
ards explain or illustrate the require-
ments of the rule; they do not establish
enforceable requirements.

(c) Places of lodging. Places of lodging
subject to this part shall comply with
the provisions of the 2010 Standards ap-
plicable to transient lodging, includ-
ing, but not limited to, the require-
ments for transient lodging guest
rooms in sections 224 and 806 of the 2010
Standards.

(1) Guest rooms. Guest rooms with mo-
bility features in places of lodging sub-
ject to the transient lodging require-
ments of 2010 Standards shall be pro-
vided as follows—

(i) Facilities that are subject to the
same permit application on a common
site that each have 50 or fewer guest
rooms may be combined for the pur-
poses of determining the required num-
ber of accessible rooms and type of ac-
cessible bathing facility in accordance
with table 224.2 to section 224.2 of the
2010 Standards.

(ii) Facilities with more than 50
guest rooms shall be treated separately
for the purposes of determining the re-
quired number of accessible rooms and
type of accessible bathing facility in
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accordance with table 224.2 to section
224.2 of the 2010 Standards.

(2) Ezxception. Alterations to guest
rooms in places of lodging where the
guest rooms are not owned or substan-
tially controlled by the entity that
owns, leases, or operates the overall fa-
cility and the physical features of the
guest room interiors are controlled by
their individual owners are not re-
quired to comply with §36.402 or the al-
terations requirements in section
224.1.1 of the 2010 Standards.

(38) Facilities with residential dwelling
units and transient lodging units. Resi-
dential dwelling units that are de-
signed and constructed for residential
use exclusively are not subject to the
transient lodging standards.

(d) Social service center establishments.
Group homes, halfway houses, shelters,
or similar social service center estab-
lishments that provide either tem-
porary sleeping accommodations or
residential dwelling units that are sub-
ject to this part shall comply with the
provisions of the 2010 Standards appli-
cable to residential facilities, includ-
ing, but not limited to, the provisions
in sections 233 and 809.

(1) In sleeping rooms with more than
25 beds covered by this part, a min-
imum of 5% of the beds shall have clear
floor space complying with section
806.2.3 of the 2010 Standards.

(2) Facilities with more than 50 beds
covered by this part that provide com-
mon use bathing facilities shall provide
at least one roll-in shower with a seat
that complies with the relevant provi-
sions of section 608 of the 2010 Stand-
ards. Transfer-type showers are not
permitted in lieu of a roll-in shower
with a seat, and the exceptions in sec-
tions 608.3 and 608.4 for residential
dwelling units are not permitted. When
separate shower facilities are provided
for men and for women, at least one
roll-in shower shall be provided for
each group.

(e) Housing at a place of education.
Housing at a place of education that is
subject to this part shall comply with
the provisions of the 2010 Standards ap-
plicable to transient lodging, includ-
ing, but not limited to, the require-
ments for transient lodging guest
rooms in sections 224 and 806, subject
to the following exceptions. For the
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purposes of the application of this sec-
tion, the term ‘‘sleeping room’ is in-
tended to be used interchangeably with
the term ‘‘guest room’ as it is used in
the transient lodging standards.

(1) Kitchens within housing units
containing accessible sleeping rooms
with mobility features (including
suites and clustered sleeping rooms) or
on floors containing accessible sleeping
rooms with mobility features shall pro-
vide turning spaces that comply with
section 809.2.2 of the 2010 Standards and
kitchen work surfaces that comply
with section 804.3 of the 2010 Standards.

(2) Multi-bedroom housing units con-
taining accessible sleeping rooms with
mobility features shall have an acces-
sible route throughout the unit in ac-
cordance with section 809.2 of the 2010
Standards.

(3) Apartments or townhouse facili-
ties that are provided by or on behalf
of a place of education, which are
leased on a year-round basis exclu-
sively to graduate students or faculty
and do not contain any public use or
common use areas available for edu-
cational programming, are not subject
to the transient lodging standards and
shall comply with the requirements for
residential facilities in sections 233 and
809 of the 2010 Standards.

(f) Assembly areas. Assembly areas
that are subject to this part shall com-
ply with the provisions of the 2010
Standards applicable to assembly
areas, including, but not limited to,
sections 221 and 802. In addition, assem-
bly areas shall ensure that—

(1) In stadiums, arenas, and grand-
stands, wheelchair spaces and com-
panion seats are dispersed to all levels
that include seating served by an ac-
cessible route;

(2) In assembly areas that are re-
quired to horizontally disperse wheel-
chair spaces and companion seats by
section 221.2.3.1 of the 2010 Standards
and that have seating encircling, in
whole or in part, a field of play or per-
formance, wheelchair spaces and com-
panion seats are dispersed around that
field of play or performance area;

(3) Wheelchair spaces and companion
seats are not located on (or obstructed
by) temporary platforms or other mov-
able structures, except that when an
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entire seating section is placed on tem-
porary platforms or other movable
structures in an area where fixed seat-
ing is not provided, in order to increase
seating for an event, wheelchair spaces
and companion seats may be placed in
that section. When wheelchair spaces
and companion seats are not required
to accommodate persons eligible for
those spaces and seats, individual, re-
movable seats may be placed in those
spaces and seats;

(4) In stadium-style movie theaters,
wheelchair spaces and companion seats
are located on a riser or cross-aisle in
the stadium section that satisfies at
least one of the following criteria—

(i) It is located within the rear 60% of
the seats provided in an auditorium; or

(ii) It is located within the area of an
auditorium in which the vertical view-
ing angles (as measured to the top of
the screen) are from the 40th to the
100th percentile of vertical viewing an-
gles for all seats as ranked from the
seats in the first row (1st percentile) to
seats in the back row (100th per-
centile).

(g) Medical care facilities. Medical care
facilities that are subject to this part
shall comply with the provisions of the
2010 Standards applicable to medical
care facilities, including, but not lim-
ited to, sections 223 and 805. In addi-
tion, medical care facilities that do not
specialize in the treatment of condi-
tions that affect mobility shall dis-
perse the accessible patient bedrooms
required by section 223.2.1 of the 2010
Standards in a manner that is propor-
tionate by type of medical specialty.

[AG Order No. 3181-2010, 75 FR 56256, Sept. 15,
2010]

§§36.407-36.499 [Reserved]

Subpart E—Enforcement

§36.501 Private suits.

(a) General. Any person who is being
subjected to discrimination on the
basis of disability in violation of the
Act or this part or who has reasonable
grounds for believing that such person
is about to be subjected to discrimina-
tion in violation of section 303 of the
Act or subpart D of this part may insti-
tute a civil action for preventive relief,
including an application for a perma-

§36.503

nent or temporary injunction, restrain-
ing order, or other order. Upon timely
application, the court may, in its dis-
cretion, permit the Attorney General
to intervene in the civil action if the
Attorney General or his or her designee
certifies that the case is of general
public importance. Upon application by
the complainant and in such cir-
cumstances as the court may deem
just, the court may appoint an attor-
ney for such complainant and may au-
thorize the commencement of the civil
action without the payment of fees,
costs, or security. Nothing in this sec-
tion shall require a person with a dis-
ability to engage in a futile gesture if
the person has actual notice that a per-
son or organization covered by title III
of the Act or this part does not intend
to comply with its provisions.

(b) Injunctive relief. In the case of vio-
lations of §36.304, §§36.308, 36.310(b),
36.401, 36.402, 36.403, and 36.405 of this
part, injunctive relief shall include an
order to alter facilities to make such
facilities readily accessible to and usa-
ble by individuals with disabilities to
the extent required by the Act or this
part. Where appropriate, injunctive re-
lief shall also include requiring the
provision of an auxiliary aid or service,
modification of a policy, or provision
of alternative methods, to the extent
required by the Act or this part.

§36.502 Investigations and compliance
reviews.

(a) The Attorney General shall inves-
tigate alleged violations of the Act or
this part.

(b) Any individual who believes that
he or she or a specific class of persons
has been subjected to discrimination
prohibited by the Act or this part may
request the Department to institute an
investigation.

(c) Where the Attorney General has
reason to believe that there may be a
violation of this part, he or she may
initiate a compliance review.

§36.503 Suit by the Attorney General.

Following a compliance review or in-
vestigation under §36.502, or at any
other time in his or her discretion, the
Attorney General may commence a
civil action in any appropriate United
States district court if the Attorney
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General has reasonable cause to believe
that—

(a) Any person or group of persons is
engaged in a pattern or practice of dis-
crimination in violation of the Act or
this part; or

(b) Any person or group of persons
has been discriminated against in vio-
lation of the Act or this part and the
discrimination raises an issue of gen-
eral public importance.

§36.504 Relief.

(a) Authority of court. In a civil action
under §36.503, the court—

(1) May grant any equitable relief
that such court considers to be appro-
priate, including, to the extent re-
quired by the Act or this part—

(i) Granting temporary, preliminary,
or permanent relief;

(ii) Providing an auxiliary aid or
service, modification of policy, prac-
tice, or procedure, or alternative meth-
od; and

(iii) Making facilities readily acces-
sible to and usable by individuals with
disabilities;

(2) May award other relief as the
court considers to be appropriate, in-
cluding monetary damages to persons
aggrieved when requested by the Attor-
ney General; and

(3) May, to vindicate the public inter-
est, assess a civil penalty against the
entity in an amount

(i) Not exceeding $50,000 for a first
violation occurring before September
29, 1999, and not exceeding $55,000 for a
first violation occurring on or after
September 29, 1999, and before April 28,
2014, and not exceeding $75,000 for a
first violation occurring on or after
April 28, 2014.

(ii) Not exceeding $100,000 for any
subsequent violation occurring before
September 29, 1999, and not exceeding
$110,000 for any subsequent violation
occurring on or after September 29,
1999, and before April 28, 2014, and not
exceeding $150,000 for any subsequent
violation occurring on or after April 28,
2014.

(b) Single violation. For purposes of
paragraph (a) (3) of this section, in de-
termining whether a first or subse-
quent violation has occurred, a deter-
mination in a single action, by judg-
ment or settlement, that the covered
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entity has engaged in more than one
discriminatory act shall be counted as
a single violation.

(c) Punitive damages. For purposes of
paragraph (a)(2) of this section, the
terms ‘‘monetary damages’ and ‘‘such
other relief”’ do not include punitive
damages.

(d) Judicial consideration. In a civil ac-
tion under §36.503, the court, when con-
sidering what amount of civil penalty,
if any, is appropriate, shall give consid-
eration to any good faith effort or at-
tempt to comply with this part by the
entity. In evaluating good faith, the
court shall consider, among other fac-
tors it deems relevant, whether the en-
tity could have reasonably anticipated
the need for an appropriate type of
auxiliary aid needed to accommodate
the unique needs of a particular indi-
vidual with a disability.

[Order No. 1513-91, 56 FR 35592, July 26, 1991,
as amended by Order No. 2249-99, 64 FR 47103,
Aug. 30, 1999; AG Order No. 3324-2014, 79 FR
17436, Mar. 28, 2014]

EFFECTIVE DATE NOTE: By AG Order 3690
2016, 81 FR 42499, June 30, 2016, §36.504 was
amended by revising paragraphs (a)(3)(i) and
(a)(3)(ii), effective Aug. 1, 2016. For the con-
venience of the user, the revised text is set
forth as follows:

§36.504 Relief.

(a) * % %

(3) * % %

(i) Not exceeding $50,000 for a first viola-
tion occurring before September 29, 1999, and
not exceeding $565,000 for a first violation oc-
curring on or after September 29, 1999, and
before April 28, 2014, and not exceeding
$75,000 for a first violation occurring on or
after April 28, 2014, except that, for civil pen-
alties assessed after August 1, 2016, for a first
violation occurring after November 2, 2015,
the civil penalty shall not exceed the appli-
cable amount set forth in 28 CFR 85.5.

(ii) Not exceeding $100,000 for any subse-
quent violation occurring before September
29, 1999, and not exceeding $110,000 for any
subsequent violation occurring on or after
September 29, 1999, and before April 28, 2014,
and not exceeding $150,000 for any subsequent
violation occurring on or after April 28, 2014,
except that, for civil penalties assessed after
August 1, 2016, for any subsequent violation
occurring after November 2, 2015, the civil
penalty shall not exceed the applicable
amount set forth in 28 CFR 85.5.
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§36.505 Attorneys fees.

In any action or administrative pro-
ceeding commenced pursuant to the
Act or this part, the court or agency,
in its discretion, may allow the pre-
vailing party, other than the United
States, a reasonable attorney’s fee, in-
cluding litigation expenses, and costs,
and the United States shall be liable
for the foregoing the same as a private
individual.

§36.506 Alternative means of dispute
resolution.

Where appropriate and to the extent
authorized by law, the use of alter-
native means of dispute resolution, in-
cluding settlement negotiations, con-
ciliation, facilitation, mediation, fact-
finding, minitrials, and arbitration, is
encouraged to resolve disputes arising
under the Act and this part.

§36.507 Effect of wunavailability of
technical assistance.

A public accommodation or other pri-
vate entity shall not be excused from
compliance with the requirements of
this part because of any failure to re-
ceive technical assistance, including
any failure in the development or dis-
semination of any technical assistance
manual authorized by the Act.

§36.508 Effective date.

(a) General. Except as otherwise pro-
vided in this section and in this part,
this part shall become effective on Jan-
uary 26, 1992.

(b) Civil actions. Except for any civil
action brought for a violation of sec-
tion 303 of the Act, no civil action shall
be brought for any act or omission de-
scribed in section 302 of the Act that
occurs—

(1) Before July 26, 1992, against busi-
nesses with 25 or fewer employees and
gross receipts of $1,000,000 or less.

(2) Before January 26, 1993, against
businesses with 10 or fewer employees
and gross receipts of $5600,000 or less.

(c) Transportation services provided by
public accommodations. Newly purchased
or leased vehicles required to be acces-
sible by §36.310 must be readily acces-
sible to and usable by individuals with
disabilities, including individuals who
use wheelchairs, if the solicitation for
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the vehicle is made after August 25,
1990.

§§36.509-36.599 [Reserved]

Subpart F—Certification of State
Laws or Local Building Codes

§36.601 Definitions.

Assistant Attorney General means the
Assistant Attorney General for Civil
Rights or his or her designee.

Certification of equivalency means a
final certification that a code meets or
exceeds the minimum requirements of
title III of the Act for accessibility and
usability of facilities covered by that
title.

Code means a State law or local
building code or similar ordinance, or
part thereof, that establishes accessi-
bility requirements.

Model code means a nationally recog-
nized document developed by a private
entity for use by State or local juris-
dictions in developing codes as defined
in this section. A model code is in-
tended for incorporation by reference
or adoption in whole or in part, with or
without amendment, by State or local
jurisdictions.

Preliminary determination of equiva-
lency means a preliminary determina-
tion that a code appears to meet or ex-
ceed the minimum requirements of
title III of the Act for accessibility and
usability of facilities covered by that
title.

Submitting official means the State or
local official who—

(1) Has principal responsibility for
administration of a code, or is author-
ized to submit a code on behalf of a ju-
risdiction; and

(2) Files a request for certification
under this subpart.

§36.602 General rule.

On the application of a State or local
government, the Assistant Attorney
General may certify that a code meets
or exceeds the minimum requirements
of the Act for the accessibility and
usability of places of public accommo-
dation and commercial facilities under
this part by issuing a certification of
equivalency. At any enforcement pro-
ceeding under title III of the Act, such
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certification shall be rebuttable evi-
dence that such State law or local ordi-
nance does meet or exceed the min-
imum requirements of title III.

§36.603 Preliminary determination.

Upon receipt and review of all infor-
mation relevant to a request filed by a
submitting official for certification of
a code, and after consultation with the
Architectural and Transportation Bar-
riers Compliance Board, the Assistant
Attorney General shall make a pre-
liminary determination of equivalency
or a preliminary determination to deny
certification.

[AG Order No. 3181-2010, 75 FR 56257, Sept. 15,
2010]

§36.604 Procedure following prelimi-
nary determination of equivalency.

(a) If the Assistant Attorney General
makes a preliminary determination of
equivalency under §36.603, he or she
shall inform the submitting official, in
writing, of that preliminary determina-
tion. The Assistant Attorney General
also shall—

(1) Publish a notice in the FEDERAL
REGISTER that advises the public of the
preliminary determination of equiva-
lency with respect to the particular
code, and invite interested persons and
organizations, including individuals
with disabilities, during a period of at
least 60 days following publication of
the notice, to file written comments
relevant to whether a final certifi-
cation of equivalency should be issued;

(2) After considering the information
received in response to the notice de-
scribed in paragraph (a) of this section,
and after publishing a separate notice
in the FEDERAL REGISTER, hold an in-
formal hearing, in the State or local
jurisdiction charged with administra-
tion and enforcement of the code, at
which interested individuals, including
individuals with disabilities, are pro-
vided an opportunity to express their
views with respect to the preliminary
determination of equivalency; and

(b) The Assistant Attorney General,
after consultation with the Architec-
tural and Transportation Barriers
Compliance Board and consideration of
the materials and information sub-
mitted pursuant to this section, as well
as information provided previously by
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the submitting official, shall issue ei-
ther a certification of equivalency or a
final determination to deny the request
for certification. The Assistant Attor-
ney General shall publish notice of the
certification of equivalency or denial
of certification in the FEDERAL REG-
ISTER.

[Order No. 1513-91, 56 FR 35592, July 26, 1991,
redesignated and amended by AG Order No.
3181-2010, 75 FR 56257, Sept. 15, 2010]

§36.605 Procedure following prelimi-
nary denial of certification.

(a) If the Assistant Attorney General
makes a preliminary determination to
deny certification of a code under
§36.603, he or she shall notify the sub-
mitting official of the determination.
The notification may include specifica-
tion of the manner in which the code
could be amended in order to qualify
for certification.

(b) The Assistant Attorney General
shall allow the submitting official not
less than 15 days to submit data, views,
and arguments in opposition to the
preliminary determination to deny cer-
tification. If the submitting official
does not submit materials, the Assist-
ant Attorney General shall not be re-
quired to take any further action. If
the submitting official submits mate-
rials, the Assistant Attorney General
shall evaluate those materials and any
other relevant information. After eval-
uation of any newly submitted mate-
rials, the Assistant Attorney General
shall make either a final denial of cer-
tification or a preliminary determina-
tion of equivalency.

[Order No. 1513-91, 56 FR 35592, July 26, 1991,
redesignated and amended by AG Order No.
3181-2010, 75 FR 56258, Sept. 15, 2010]

§36.606 Effect of certification.

(a)(1) A certification shall be consid-
ered a certification of equivalency only
with respect to those features or ele-
ments that are both covered by the cer-
tified code and addressed by the stand-
ards against which equivalency is
measured.

(2) For example, if certain equipment
is not covered by the code, the deter-
mination of equivalency cannot be used
as evidence with respect to the ques-
tion of whether equipment in a build-
ing built according to the code satisfies
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the Act’s requirements with respect to
such equipment. By the same token,
certification would not be relevant to
construction of a facility for children,
if the regulations against which
equivalency is measured do not address
children’s facilities.

(b) A certification of equivalency is
effective only with respect to the par-
ticular edition of the code for which
certification is granted. Any amend-
ments or other changes to the code
after the date of the certified edition
are not considered part of the certifi-
cation.

(c) A submitting official may reapply
for certification of amendments or
other changes to a code that has al-
ready received certification.

(d) When the standards of the Act
against which a code is deemed equiva-
lent are revised or amended substan-
tially, a certification of equivalency
issued under the preexisting standards
is no longer effective, as of the date the
revised standards take effect. However,
construction in compliance with a cer-
tified code during the period when a
certification of equivalency was effec-
tive shall be considered rebuttable evi-
dence of compliance with the Stand-
ards then in effect as to those elements
of buildings and facilities that comply
with the certified code. A submitting
official may reapply for certification
pursuant to the Act’s revised stand-
ards, and, to the extent possible, pri-
ority will be afforded the request in the
review process.

[Order No. 1513-91, 56 FR 35592, July 26, 1991,
redesignated and amended by AG Order No.
3181-2010, 75 FR 56258, Sept. 15, 2010]

§36.607 Guidance concerning model
codes.

Upon application by an authorized
representative of a private entity re-
sponsible for developing a model code,
the Assistant Attorney General may
review the relevant model code and
issue guidance concerning whether and
in what respects the model code is con-
sistent with the minimum require-
ments of the Act for the accessibility
and usability of places of public accom-
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modation and commercial facilities
under this part.

[Order No. 1513-91, 56 FR 35592, July 26, 1991,
redesignated by AG Order No. 3181-2010, 75
FR 56258, Sept. 15, 2010]

APPENDIX A TO PART 36—GUIDANCE ON
REVISIONS TO ADA REGULATION ON
NONDISCRIMINATION ON THE BASIS OF
DISABILITY BY PUBLIC ACCOMMODA-
TIONS AND COMMERCIAL FACILITIES

NoTE: This Appendix contains guidance
providing a section-by-section analysis of
the revisions to 28 CFR part 36 published on
September 15, 2010.

SECTION-BY-SECTION ANALYSIS AND RESPONSE
TO PUBLIC COMMENTS

This section provides a detailed descrip-
tion of the Department’s changes to the title
IIT regulation, the reasoning behind those
changes, and responses to public comments
received on these topics. The Section-by-Sec-
tion Analysis follows the order of the title
III regulation itself, except that if the De-
partment has not changed a regulatory sec-
tion, the unchanged section has not been
mentioned.

SUBPART A—GENERAL
SECTION 36.104 DEFINITIONS

€1991 Standards’ and ‘2004 ADAAG”

The Department has included in the final
rule new definitions of both the 1991 Stand-
ards’ and the “2004 ADAAG.” The term ‘1991
Standards” refers to the ADA Standards for
Accessible Design, originally published on
July 26, 1991, and republished as Appendix D
to 28 CFR part 36. The term ‘2004 ADAAG”
refers to ADA Chapter 1, ADA Chapter 2, and
Chapters 3 through 10 of the Americans with
Disabilities Act and the Architectural Bar-
riers Act Accessibility Guidelines, which
were issued by the Access Board on July 23,
2004, codified at 36 CFR 1191, app. B and D
(2009), and which the Department has adopt-
ed in this final rule. These terms are in-
cluded in the definitions section for ease of
reference.

2010 Standards”

The Department has added to the final rule
a definition of the term ‘2010 Standards.”
The term 2010 Standards’ refers to the 2010
ADA Standards for Accessible Design, which
consist of the 2004 ADAAG and the require-
ments contained in subpart D of 28 CFR part
36.

“Direct Threat”

The final rule moves the definition of di-
rect threat from §36.208(b) to the definitions
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section at §36.104. This is an editorial
change. Consequently, §36.208(c) becomes
§36.208(b) in the final rule.

“Existing Facility”’

The 1991 title III regulation provided defi-
nitions for ‘‘new construction’ at §36.401(a)
and ‘‘alterations’ at §36.402(b). In contrast,
the term ‘‘existing facility’’ was not explic-
itly defined, although it is used in the stat-
ute and regulations for titles II and III. See,
e.g., 42 U.S.C. 12182(b)(2)(A)(iv); 28 CFR 35.150.
It has been the Department’s view that
newly constructed or altered facilities are
also existing facilities subject to title III’s
continuing barrier removal obligation, and
that view is made explicit in this rule.

The classification of facilities under the
ADA is neither static nor mutually exclu-
sive. Newly constructed or altered facilities
are also existing facilities. A newly con-
structed facility remains subject to the ac-
cessibility standards in effect at the time of
design and construction, with respect to
those elements for which, at that time, there
were applicable ADA Standards. That same
facility, however, after construction, is also
an existing facility, and subject to the public
accommodation’s continuing obligation to
remove barriers where it is readily achiev-
able to do so. The fact that the facility is
also an existing facility does not relieve the
public accommodation of its obligations
under the new construction requirements of
this part. Rather, it means that in addition
to the new construction requirements, the
public accommodation has a continuing obli-
gation to remove barriers that arise, or are
deemed barriers, only after construction.
Such barriers include but are not limited to
the elements that are first covered in the
2010 Standards, as that term is defined in
§36.104.

At some point, the same facility may un-
dergo alterations, which are subject to the
alterations requirements in effect at that
time. This facility remains subject to its
original new construction standards for ele-
ments and spaces not affected by the alter-
ations; the facility is subject to the alter-
ations requirements and standards in effect
at the time of the alteration for the ele-
ments and spaces affected by the alteration;
and, throughout, the facility remains subject
to the continuing barrier removal obligation.

The Department’s enforcement of the ADA
is premised on a broad understanding of ‘‘ex-
isting facility.”” The ADA contemplates that
as the Department’s knowledge and under-
standing of accessibility advances and
evolves, this knowledge will be incorporated
into and result in increased accessibility in
the built environment. Title III’s barrier re-
moval provisions strike the appropriate bal-
ance between ensuring that accessibility ad-
vances are reflected in the built environment
and mitigating the costs of those advances
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to public accommodations. With adoption of
the final rule, public accommodations en-
gaged in barrier removal measures will now
be guided by the 2010 Standards, defined in
§36.104, and the safe harbor in §36.304(d)(2).

The NPRM included the following proposed
definition of ‘‘existing facility’’: ‘‘[A] facility
that has been constructed and remains in ex-
istence on any given date.” 73 FR 34508, 345562
(June 17, 2008). While the Department in-
tended the proposed definition to provide
clarity with respect to public accommoda-
tions’ continuing obligation to remove bar-
riers where it is readily achievable to do so,
some commenters pointed out arguable am-
biguity in the language and the potential for
misapplication of the rule in practice.

The Department received a number of com-
ments on this issue. The commenters urged
the Department to clarify that all buildings
remain subject to the standards in effect at
the time of their construction, that is, that
a facility designed and constructed for first
occupancy between January 26, 1993, and the
effective date of the final rule is still consid-
ered ‘‘new construction” and that alter-
ations occurring between January 26, 1993,
and the effective date of the final rule are
still considered ‘‘alterations.”

The final rule includes clarifying language
to ensure that the Department’s interpreta-
tion is accurately reflected. As established
by this rule, existing facility means a facil-
ity in existence on any given date, without
regard to whether the facility may also be
considered newly constructed or altered
under this part. Thus, this definition reflects
the Department’s longstanding interpreta-
tion that public accommodations have obli-
gations in existing facilities that are inde-
pendent of but may coexist with require-
ments imposed by new construction or alter-
ation requirements in those same facilities.

‘““Housing at a Place of Education”

The Department has added a new defini-
tion to §36.104, ‘““housing at a place of edu-
cation,” to clarify the types of educational
housing programs that are covered by this
title. This section defines ‘‘housing at a
place of education” as ‘‘housing operated by
or on behalf of an elementary, secondary, un-
dergraduate, or postgraduate school, or
other place of education, including dor-
mitories, suites, apartments, or other places
of residence.” This definition does not apply
to social service programs that combine resi-
dential housing with social services, such as
a residential job training program.

““Other Power-Driven Mobility Device’’ and
“Wheelchair”

Because relatively few individuals with
disabilities were using nontraditional mobil-
ity devices in 1991, there was no pressing
need for the 1991 title III regulation to define
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the terms ‘‘wheelchair’” or ‘‘other power-
driven mobility device,” to expound on what
would constitute a reasonable modification
in policies, practices, or procedures under
§36.302, or to set forth within that section
specific requirements for the accommodation
of mobility devices. Since the issuance of the
1991 title III regulation, however, the choices
of mobility devices available to individuals
with disabilities have increased dramati-
cally. The Department has received com-
plaints about and has become aware of situa-
tions where individuals with mobility dis-
abilities have utilized devices that are not
designed primarily for use by an individual
with a mobility disability, including the
Segway® Personal Transporter (Segway®
PT), golf cars, all-terrain vehicles (ATVs),
and other locomotion devices.

The Department also has received ques-
tions from public accommodations and indi-
viduals with mobility disabilities concerning
which mobility devices must be accommo-
dated and under what circumstances. Indeed,
there has been litigation concerning the
legal obligations of covered entities to ac-
commodate individuals with mobility dis-
abilities who wish to use an electronic per-
sonal assistance mobility device (EPAMD),
such as the Segway® PT, as a mobility de-
vice. The Department has participated in
such litigation as amicus curiae. See Ault v.
Walt Disney World Co., No. 6:07-cv-1785-Orl-
31KRS, 2009 WL 3242028 (M.D. Fla. Oct. 6,
2009). Much of the litigation has involved
shopping malls where businesses have re-
fused to allow persons with disabilities to
use EPAMDs. See, e.g., McElroy v. Simon
Property Group, No. 08-404 RDR, 2008 WL
4277716 (D. Kan. Sept. 15, 2008) (enjoining
mall from prohibiting the use of a Segway®
PT as a mobility device where an individual
agrees to all of a mall’s policies for use of
the device, except indemnification); Shasta
Clark, Local Man Fighting Mall Over Right to
Use Segway, WATE 6 News, July 26, 2005,
available at http://www.wate.com/Global/
story.asp?s=3643674 (last visited June 24, 2010).

In response to questions and complaints
from individuals with disabilities and cov-
ered entities concerning which mobility de-
vices must be accommodated and under what
circumstances, the Department began devel-
oping a framework to address the use of
unique mobility devices, concerns about
their safety, and the parameters for the cir-
cumstances under which these devices must
be accommodated. As a result, the Depart-
ment’s NPRM proposed two new approaches
to mobility devices. First, the Department
proposed a two-tiered mobility device defini-
tion that defined the term ‘‘wheelchair’ sep-
arately from ‘‘other power-driven mobility
device.” Second, the Department proposed
requirements to allow the use of devices in
each definitional category. In §36.311(a), the
NPRM proposed that wheelchairs and manu-
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ally-powered mobility aids used by individ-
uals with mobility disabilities shall be per-
mitted in any areas open to pedestrian use.
Section 36.311(b) of the NPRM proposed that
a public accommodation ‘‘shall make reason-
able modifications in its policies, practices,
and procedures to permit the use of other
power-driven mobility devices by individuals
with disabilities, unless the public accommo-
dation can demonstrate that the use of the
device is not reasonable or that its use will
result in a fundamental alteration in the na-
ture of the public accommodation’s goods,
services, facilities, privileges, advantages, or
accommodations.” 73 FR 34508, 34556 (June
17, 2008).

The Department sought public comment
with regard to whether these steps would, in
fact, achieve clarity on these issues. Toward
this end, the Department’s NPRM asked sev-
eral questions relating to the definitions of
‘“‘wheelchair,” ‘‘other power-driven mobility
device,” and ‘‘manually-powered mobility
aids’’; the best way to categorize different
classes of mobility devices, the types of de-
vices that should be included in each cat-
egory; and the circumstances under which
certain types of mobility devices must be ac-
commodated or may be excluded pursuant to
the policy adopted by the public accommoda-
tion.

Because the questions in the NPRM that
concerned mobility devices and their accom-
modation were interrelated, many of the
commenters’ responses did not identify the
specific question to which they were re-
sponding. Instead, commenters grouped the
questions together and provided comments
accordingly. Most commenters spoke to the
issues addressed in the Department’s ques-
tions in broad terms and using general con-
cepts. As a result, the responses to the ques-
tions posed are discussed below in broadly
grouped issue categories rather than on a
question-by-question basis.

Two-tiered definitional approach. Com-
menters supported the Department’s pro-
posal to use a two-tiered definition of mobil-
ity device. Commenters nearly universally
said that wheelchairs always should be ac-
commodated and that they should never be
subject to an assessment with regard to their
admission to a particular public accommoda-
tion. In contrast, the vast majority of com-
menters indicated they were in favor of al-
lowing public accommodations to conduct an
assessment as to whether, and under which
circumstances, other power-driven mobility
devices will be allowed on-site.

Many commenters also indicated their sup-
port for the two-tiered approach in respond-
ing to questions concerning the definition of
‘“‘wheelchair’” and ‘‘other power-driven mo-
bility device.” Nearly every disability advo-
cacy group said that the Department’s two-
tiered approach strikes the proper balance
between ensuring access for individuals with
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disabilities and addressing fundamental al-
teration and safety concerns held by public
accommodations; however, a minority of dis-
ability advocacy groups wanted other power-
driven mobility devices to be included in the
definition of ‘“‘wheelchair.” Most advocacy,
nonprofit, and individual commenters sup-
ported the concept of a separate definition
for ‘‘other power-driven mobility device’ be-
cause a separate definition would maintain
existing legal protections for wheelchairs
while recognizing that some devices that are
not designed primarily for individuals with
mobility disabilities have beneficial uses for
individuals with mobility disabilities. They
also favored this concept because it recog-
nizes technological developments and that
innovative uses of varying devices may pro-
vide increased access to individuals with mo-
bility disabilities.

While two business associations indicated
that they opposed the concept of ‘‘other
power-driven mobility device” in its en-
tirety, other business commenters expressed
general and industry-specific concerns about
permitting their use. They indicated that
such devices create a host of safety, cost,
and fraud issues that do not exist with
wheelchairs. On balance, however, business
commenters indicated that they support the
establishment of a two-tiered regulatory ap-
proach because defining ‘‘other power-driven
mobility device” separately from ‘‘wheel-
chair” means that businesses will be able to
maintain some measure of control over the
admission of the former. Virtually all of
these commenters indicated that their sup-
port for the dual approach and the concept of
other power-driven mobility devices was, in
large measure, due to the other power-driven
mobility device assessment factors in
§36.311(c) of the NPRM.

By maintaining the two-tiered approach to
mobility devices and defining ‘‘wheelchair”
separately from ‘‘other power-driven mobil-
ity device,” the Department is able to pre-
serve the protection users of traditional
wheelchairs and other manually-powered
mobility aids have had since the ADA was
enacted, while also recognizing that human
ingenuity, personal choice, and new tech-
nologies have led to the use of devices that
may be more beneficial for individuals with
certain mobility disabilities.

Moreover, the Department believes the
two-tiered approach gives public accom-
modations guidance to follow in assessing
whether reasonable modifications can be
made to permit the use of other power-driven
mobility devices on-site and to aid in the de-
velopment of policies describing the -cir-
cumstances under which persons with dis-
abilities may use such devices. The two-
tiered approach neither mandates that all
other power-driven mobility devices be ac-
commodated in every circumstance, nor ex-
cludes these devices from all protection.
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This approach, in conjunction with the fac-
tor assessment provisions in §36.311(b)(2),
will serve as a mechanism by which public
accommodations can evaluate their ability
to accommodate other power-driven mobil-
ity devices. As will be discussed in more de-
tail below, the assessment factors in
§36.311(b)(2) are specifically designed to pro-
vide guidance to public accommodations re-
garding whether it is permissible to bar the
use of a specific other power-driven mobility
device in a specific facility. In making such
a determination, a public accommodation
must consider the device’s type, size, weight
dimensions, and speed; the facility’s volume
of pedestrian traffic; the facility’s design and
operational characteristics; whether the de-
vice conflicts with legitimate safety require-
ments; and whether the device poses a sub-
stantial risk of serious harm to the imme-
diate environment or natural or cultural re-
sources, or conflicts with Federal land man-
agement laws or regulations. In addition,
under §36.311(b)(i) if the public accommoda-
tion claims that it cannot make reasonable
modifications to its policies, practices, or
procedures to permit the use of other power-
driven mobility devices by individuals with
disabilities, the burden of proof to dem-
onstrate that such devices cannot be oper-
ated in accordance with legitimate safety re-
quirements rests upon the public accommo-
dation.

Categorization of wheelchair versus other
power-driven mobility devices. Implicit in the
creation of the two-tiered mobility device
concept is the question of how to categorize
which devices are wheelchairs and which are
other power-driven mobility devices. Finding
weight and size to be too restrictive, the vast
majority of advocacy, nonprofit, and indi-
vidual commenters opposed using the De-
partment of Transportation’s definition of
‘‘common wheelchair’’ to designate the mo-
bility device’s appropriate category. Busi-
ness commenters who generally supported
using weight and size as the method of cat-
egorization did so because of their concerns
about having to make physical changes to
their facilities to accommodate oversized de-
vices. The vast majority of business com-
menters also favored using the device’s in-
tended use to categorize which devices con-
stitute wheelchairs and which are other
power-driven mobility devices. Furthermore,
the intended-use determinant received a fair
amount of support from advocacy, nonprofit,
and individual commenters, either because
they sought to preserve the broad accommo-
dation of wheelchairs or because they sym-
pathized with concerns about individuals
without mobility disabilities fraudulently
bringing other power-driven mobility devices
into places of public accommodation.
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Commenters seeking to have the Segway®
PT included in the definition of ‘“‘wheel-
chair” objected to classifying mobility de-
vices on the basis of their intended use be-
cause they felt that such a classification
would be unfair and prejudicial to Segway®
PT users and would stifle personal choice,
creativity, and innovation. Other advocacy
and nonprofit commenters objected to em-
ploying an intended-use approach because of
concerns that the focus would shift to an as-
sessment of the device, rather than the needs
or benefits to the individual with the mobil-
ity disability. They were of the view that the
mobility-device classification should be
based on its function—whether it is used to
address a mobility disability. A few com-
menters raised the concern that an intended-
use approach might embolden public accom-
modations to assess whether an individual
with a mobility disability really needs to use
the other power-driven mobility device at
issue or to question why a wheelchair would
not provide sufficient mobility. Those citing
objections to the intended-use determinant
indicated it would be more appropriate to
make the categorization determination
based on whether the device is being used for
a mobility disability in the context of the
impact of its use in a specific environment.
Some of these commenters preferred this ap-
proach because it would allow the Segway®
PT to be included in the definition of
“wheelchair.”

Some commenters were inclined to cat-
egorize mobility devices by the way in which
they are powered, such as battery-powered
engines versus fuel or combustion engines.
One commenter suggested using exhaust
level as the determinant. Although there
were only a few commenters who would
make the determination based on indoor or
outdoor use, there was nearly universal sup-
port for banning from indoor use devices
that are powered by fuel or combustion en-
gines.

A few commenters thought it would be ap-
propriate to categorize the devices based on
their maximum speed. Others objected to
this approach, stating that circumstances
should dictate the appropriate speed at
which mobility devices should be operated—
for example, a faster speed may be safer
when crossing streets than it would be for
sidewalk use—and merely because a device
can go a certain speed does not mean it will
be operated at that speed.

The Department has decided to maintain
the device’s intended use as the appropriate
determinant for which devices are cat-
egorized as ‘‘wheelchairs.”” However, because
wheelchairs may be intended for use by indi-
viduals who have temporary conditions af-
fecting mobility, the Department has de-
cided that it is more appropriate to use the
phrase ‘‘primarily designed’” rather than
‘‘solely designed” in making such -cat-
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egorizations. The Department will not fore-
close any future technological developments
by identifying or banning specific devices or
setting restrictions on size, weight, or di-
mensions. Moreover, devices designed pri-
marily for use by individuals with mobility
disabilities often are considered to be med-
ical devices and are generally eligible for in-
surance reimbursement on this basis. Fi-
nally, devices designed primarily for use by
individuals with mobility disabilities are
less subject to fraud concerns because they
were not designed to have a recreational
component. Consequently, rarely, if ever, is
any inquiry or assessment as to their appro-
priateness for use in a public accommodation
necessary.

Definition of “wheelchair.” In seeking pub-
lic feedback on the NPRM'’s definition of
“wheelchair,” the Department explained its
concern that the definition of ‘‘wheelchair”
in section 508(c)(2) of the ADA (formerly sec-
tion 507(c)(2), July 26, 1990, 104 Stat. 372, 42
U.S.C. 12207, renumbered section 508(c)(2),
Public Law 110-325 section 6(a)(2), Sept. 25,
2008, 122 Stat. 3558), which pertains to Fed-
eral wilderness areas, is not specific enough
to provide clear guidance in the array of set-
tings covered by title IIT and that the strin-
gent size and weight requirements for the
Department of Transportation’s definition of
‘“‘common wheelchair’’ are not a good fit in
the context of most public accommodations.
The Department noted in the NPRM that it
sought a definition of ‘‘wheelchair” that
would include manually-operated and power-
driven wheelchairs and mobility scooters
(i.e., those that typically are single-user,
have three to four wheels, and are appro-
priate for both indoor and outdoor pedes-
trian areas), as well as a variety of types of
wheelchairs and mobility scooters with indi-
vidualized or unique features or models with
different numbers of wheels. The NPRM de-
fined a wheelchair as ‘‘a device designed
solely for use by an individual with a mobil-
ity impairment for the primary purpose of
locomotion in typical indoor and outdoor pe-
destrian areas. A wheelchair may be manu-
ally-operated or power-driven.” 73 FR 34508,
34553 (June 17, 2008). Although the NPRM’s
definition of ‘‘wheelchair’ excluded mobility
devices that are not designed solely for use
by individuals with mobility disabilities, the
Department, noting that the use of the
Segway® PT by individuals with mobility
disabilities is on the upswing, inquired as to
whether this device should be included in the
definition of ‘‘wheelchair.”

Most business commenters wished the defi-
nition of ‘“‘wheelchair’’ had included size,
weight, and dimension maximums. Ulti-
mately, however, they supported the defini-
tion because it excludes other power-driven
mobility devices and enables them to engage
in an assessment to determine whether a
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particular device can be allowed as a reason-
able modification. These commenters felt
this approach gave them some measure of
control over whether, and under what cir-
cumstances, other power-driven mobility de-
vices may be used in their facilities by indi-
viduals with mobility disabilities. Two com-
menters noted that because many mobility
scooters are oversized, they are misplaced in
the definition of ‘‘wheelchair’” and belong
with other power-driven mobility devices.
Another commenter suggested using max-
imum size and weight requirements to allo-
cate which mobility scooters should be cat-
egorized as wheelchairs, and which should be
categorized as other power-driven mobility
devices.

Many advocacy, nonprofit, and individual
commenters indicated that as long as the
Department intends the scope of the term
“mobility impairments’” to include other
disabilities that cause mobility impairments
(e.g., respiratory, circulatory, stamina, etc.),
they were in support of the language. Sev-
eral commenters indicated a preference for
the definition of ‘‘wheelchair” in section
508(c)(2) of the ADA. One commenter indi-
cated a preference for the term ‘‘assistive de-
vice,” as it is defined in the Rehabilitation
Act of 1973, over the term ‘‘wheelchair.” A
few commenters indicated that strollers
should be added to the preamble’s list of ex-
amples of wheelchairs because parents of
children with disabilities frequently use
strollers as mobility devices until their chil-
dren get older.

In the final rule, the Department has rear-
ranged some wording and has made some
changes in the terminology used in the defi-
nition of ‘“‘wheelchair,” but essentially has
retained the definition, and therefore the ra-
tionale, that was set forth in the NPRM.
Again, the text of the ADA makes the defini-
tion of ‘‘wheelchair’” contained in section
508(c)(2) applicable only to the specific con-
text of uses in designated wilderness areas,
and therefore does not compel the use of that
definition for any other purpose. Moreover,
the Department maintains that limiting the
definition to devices suitable for use in an
“‘indoor pedestrian area’ as provided for in
section 508(c)(2) of the ADA would ignore the
technological advances in wheelchair design
that have occurred since the ADA went into
effect and that the inclusion of the phrase
‘‘indoor pedestrian area’ in the definition of
“‘wheelchair” would set back progress made
by individuals with mobility disabilities
who, for many years now, have been using
devices designed for locomotion in indoor
and outdoor settings. The Department has
concluded that same rationale applies to
placing limits on the size, weight, and di-
mensions of wheelchairs.

With regard to the term ‘‘mobility impair-
ments,” the Department intended a broad
reading so that a wide range of disabilities,
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including circulatory and respiratory dis-
abilities, that make walking difficult or im-
possible, would be included. In response to
comments on this issue, the Department has
revisited the issue and has concluded that
the most apt term to achieve this intent is
“mobility disability.”

In addition, the Department has decided
that it is more appropriate to use the phrase,
“‘primarily’”’ designed for use by individuals
with disabilities in the final rule, rather
than, ‘‘solely” designed for use by individ-
uals with disabilities—the phrase, proposed
in the NPRM. The Department believes that
this phrase more accurately covers the range
of devices the Department intends to fall
within the definition of ‘“wheelchair.”

After receiving comments that the word
‘“‘typical” is vague and the phrase ‘‘pedes-
trian areas’ is confusing to apply, particu-
larly in the context of similar, but not iden-
tical, terms used in the proposed Standards,
the Department decided to delete the term
‘“‘typical indoor and outdoor pedestrian
areas’ from the final rule. Instead, the final
rule references ‘‘indoor or * * * both indoor
and outdoor locomotion,”” to make clear that
the devices that fall within the definition of
“‘wheelchair’” are those that are used for lo-
comotion on indoor and outdoor pedestrian
paths or routes and not those that are in-
tended exclusively for traversing undefined,
unprepared, or unimproved paths or routes.
Thus, the final rule defines the term ‘‘wheel-
chair” to mean ‘‘a manually-operated or
power-driven device designed primarily for
use by an individual with a mobility dis-
ability for the main purpose of indoor or of
both indoor and outdoor locomotion.”

Whether the definition of ‘“‘wheelchair’ in-
cludes the Segway® PT. As discussed above,
because individuals with mobility disabil-
ities are using the Segway® PT as a mobility
device, the Department asked whether it
should be included in the definition of
‘“‘wheelchair.”” The basic Segway® PT model
is a two-wheeled, gyroscopically-stabilized,
battery-powered personal transportation de-
vice. The user stands on a platform sus-
pended three inches off the ground by wheels
on each side, grasps a T-shaped handle, and
steers the device similarly to a bicycle. Most
Segway® PTs can travel up to 12% miles per
hour, compared to the average pedestrian
walking speed of 3 to 4 miles per hour and
the approximate maximum speed for power-
operated wheelchairs of 6 miles per hour. In
a study of trail and other non-motorized
transportation users including EPAMDs, the
Federal Highway Administration (FHWA)
found that the eye height of individuals
using EPAMDs ranged from approximately
69 to 80 inches. See Federal Highway Admin-
istration, Characteristics of Emerging Road
and Trail Users and Their Safety (Oct. 14, 2004),
available at htip:/www.tfhre.gov/safety/pubs/
04103 (last visited June 24, 2010). Thus, the
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Segway® PT can operate at much greater
speeds than wheelchairs, and the average
user stands much taller than most wheel-
chair users.

The Segway® PT has been the subject of
debate among users, pedestrians, disability
advocates, State and local governments,
businesses, and bicyclists. The fact that the
Segway® PT is not designed primarily for
use by individuals with disabilities, nor used
primarily by persons with disabilities, com-
plicates the question of to what extent indi-
viduals with disabilities should be allowed to
operate them in areas and facilities where
other power-driven mobility devices are not
allowed. Those who question the use of the
Segway® PT in pedestrian areas argue that
the speed, size, and operating features of the
devices make them too dangerous to operate
alongside pedestrians and wheelchair users.

Comments regarding whether to include
the Segway® PT in the definition of ‘‘wheel-
chair” were, by far, the most numerous re-
ceived in the category of comments regard-
ing wheelchairs and other power-driven mo-
bility devices. Significant numbers of vet-
erans with disabilities, individuals with mul-
tiple sclerosis, and those advocating on their
behalf made concise statements of general
support for the inclusion of the Segway® PT
in the definition of ‘“‘wheelchair.” Two vet-
erans offered extensive comments on the
topic, along with a few advocacy and non-
profit groups and individuals with disabil-
ities for whom sitting is uncomfortable or
impossible.

While there may be legitimate safety
issues for EPAMD users and bystanders in
some circumstances, EPAMDs and other
non-traditional mobility devices can deliver
real benefits to individuals with disabilities.
Among the reasons given by commenters to
include the Segway® PT in the definition of
‘“‘wheelchair’” were that the Segway® PT is
well-suited for individuals with particular
conditions that affect mobility including
multiple sclerosis, Parkinson’s disease,
chronic obstructive pulmonary disease, am-
putations, spinal cord injuries, and other
neurological disabilities, as well as func-
tional limitations, such as gait limitation,
inability to sit or discomfort in sitting, and
diminished stamina issues. Such individuals
often find that EPAMDs are more com-
fortable and easier to use than more tradi-
tional mobility devices and assist with bal-
ance, circulation, and digestion in ways that
wheelchairs do not. See Rachel Metz, Disabled
Embrace Segway, New York Times, Oct. 14,
2004. Commenters specifically cited pressure
relief, reduced spasticity, increased stamina,
and improved respiratory, neurologic, and
muscular health as secondary medical bene-
fits from being able to stand.

Other arguments for including the
Segway® PT in the definition of ‘“‘wheel-
chair” were based on commenters’ views
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that the Segway® PT offers benefits not pro-
vided by wheelchairs and mobility scooters,
including its intuitive response to body
movement, ability to operate with less co-
ordination and dexterity than is required for
many wheelchairs and mobility scooters, and
smaller footprint and turning radius as com-
pared to most wheelchairs and mobility
scooters. Several commenters mentioned im-
proved visibility, either due to the Segway®
PT’s raised platform or simply by virtue of
being in a standing position. And finally,
some commenters advocated for the inclu-
sion of the Segway® PT simply based on civil
rights arguments and the empowerment and
self-esteem obtained from having the power
to select the mobility device of choice.

Many commenters, regardless of their posi-
tion on whether to include the Segway® PT
in the definition of “wheelchair,”” noted that
the Segway® PT’s safety record is as good as,
if not better, than the record for wheelchairs
and mobility scooters.

Most business commenters were opposed to
the inclusion of the Segway® PT in the defi-
nition of ‘“wheelchair’” but were supportive
of its inclusion as an ‘‘other power-driven
mobility device.” They raised industry- or
venue-specific concerns about including the
Segway® PT in the definition of ‘“‘wheel-
chair.” For example, civic centers, arenas,
and theaters were concerned about the im-
pact on sight-line requirements if Segway®
PT users remain on their devices in a des-
ignated wheelchair seating area; amusement
parks expressed concern that rides have been
designed, purchased, and installed to enable
wheelchair users to transfer easily or to ac-
commodate wheelchairs on the ride itself;
and retail stores mentioned size constraints
in some stores. Nearly all business com-
menters expressed concern—and perceived li-
ability issues—related to having to store or
stow the Segway® PT, particularly if it could
not be stored in an upright position. These
commenters cited concerns about possible
damage to the device, injury to customers
who may trip over it, and theft of the device
as a result of not being able to stow the
Segway® PT securely.

Virtually every business commenter men-
tioned concerns about rider safety, as well as
concerns for pedestrians unexpectedly en-
countering these devices or being hit or run
over by these devices in crowded venues
where maneuvering space is limited. Their
main safety objection to the inclusion of the
Segway® PT in the definition of ‘“‘wheel-
chair” was that the maximum speed at
which the Segway® PT can operate is far
faster than that of motorized wheelchairs.
There was a universal unease among these
commenters with regard to relying on the
judgment of the Segway® PT user to exercise
caution because its top speed is far in excess

745



Pt. 36, App. A

of a wheelchair’s top speed. Many other safe-
ty concerns were industry-specific. For ex-
ample, amusement parks were concerned
that the Segway® PT is much taller than
children; that it is too quiet to warn pedes-
trians, particularly those with low vision or
who are blind, of their presence; that it may
keep moving after a rider has fallen off or
power system fails; and that it has a full-
power override which automatically engages
when an obstacle is encountered. Hotels and
retail stores mentioned that maneuvering
the Segway® PT through their tight quarters
would create safety hazards.

Business commenters also expressed con-
cern that if the Segway® PT were included in
the definition of ‘‘wheelchair’” they would
have to make physical changes to their fa-
cilities to accommodate Segway® PT riders
who stand much taller in these devices than
do users of wheelchairs. They also were con-
cerned that if the Segway®7 PT was included
in the definition of ‘‘wheelchair,” they would
have no ability to assess whether it is appro-
priate to allow the entry of the Segway® PT
into their facilities the way they would have
if the device is categorized as an ‘‘other
power-driven mobility device.”’

Many disability advocacy and nonprofit
commenters did not support the inclusion of
the Segway® PT in the definition of ‘“‘wheel-
chair.” Paramount to these commenters was
the maintenance of existing protections for
wheelchair users. Because there was unani-
mous agreement that wheelchair use rarely,
if ever, may be restricted, these commenters
strongly favored categorizing wheelchairs
separately from the Segway® PT and other
power-driven mobility devices and applying
the intended-use determinant to assign the
devices to either category. They indicated
that while they support the greatest degree
of access in public accommodations for all
persons with disabilities who require the use
of mobility devices, they recognize that
under certain circumstances allowing the
use of other power-driven mobility devices
would result in a fundamental alteration or
run counter to legitimate safety require-
ments necessary for the safe operation of a
public accommodation. While these groups
supported categorizing the Segway® PT as
an ‘‘other power-driven mobility device,”
they universally noted that because the
Segway® PT does not present environmental
concerns and is as safe to use as, if not safer
than, a wheelchair, it should be accommo-
dated in most circumstances.

The Department has considered all the
comments and has concluded that it should
not include the Segway® PT in the definition
of “wheelchair.”” The final rule provides that
the test for categorizing a device as a wheel-
chair or an other power-driven mobility de-
vice is whether the device is designed pri-
marily for use by individuals with mobility
disabilities. Mobility scooters are included
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in the definition of ‘‘wheelchair’” because
they are designed primarily for users with
mobility disabilities. However, because the
current generation of EPAMDs, including
the Segway® PT, was designed for rec-
reational users and not primarily for use by
individuals with mobility disabilities, the
Department has decided to continue its ap-
proach of excluding EPAMDs from the defi-
nition of ‘““wheelchair’’ and including them in
the definition of ‘‘other power-driven mobil-
ity device.” Although EPAMDs, such as the
Segway® PT, are not included in the defini-
tion of a ‘‘wheelchair,”’” public accommoda-
tions must assess whether they can make
reasonable modifications to permit individ-
uals with mobility disabilities to use such
devices on their premises. The Department
recognizes that the Segway® PT provides
many benefits to those who use them as mo-
bility devices, including a measure of pri-
vacy with regard to the nature of one’s par-
ticular disability, and believes that in the
vast majority of circumstances, the applica-
tion of the factors described in §36.311 for
providing access to other-powered mobility
devices will result in the admission of the
Segway® PT.

Treatment of ‘“‘manually-powered mobility
aids.”” The Department’s NPRM did not de-
fine the term ‘‘manually-powered mobility
aids.” Instead, the NPRM included a non-ex-
haustive list of examples in §36.311(a). The
NPRM queried whether the Department
should maintain this approach to manually-
powered mobility aids or whether it should
adopt a more formal definition.

Only a few commenters addressed ‘‘manu-
ally-powered mobility aids.” Virtually all
commenters were in favor of maintaining a
non-exhaustive list of examples of ‘“‘manu-
ally-powered mobility aids” rather than
adopting a definition of the term. Of those
who commented, a couple sought clarifica-
tion of the term ‘‘manually-powered.”” One
commenter suggested that the term be
changed to ‘“human-powered.”” Other com-
menters requested that the Department in-
clude ordinary strollers in the non-exhaus-
tive list of manually-powered mobility aids.
Since strollers are not devices designed pri-
marily for individuals with mobility disabil-
ities, the Department does not consider them
to be manually-powered mobility aids; how-
ever, strollers used in the context of trans-
porting individuals with disabilities are sub-
ject to the same assessment required by the
ADA’s reasonable modification standards at
§36.302. The Department believes that be-
cause the existing approach is clear and un-
derstood easily by the public, no formal defi-
nition of the term ‘‘manually-powered mo-
bility aids’ is required.

Definition of ‘“‘other power-driven mobility de-
vice.”” The Department’s NPRM defined the
term ‘‘other power-driven mobility device”
in §36.104 as ‘‘any of a large range of devices
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powered by batteries, fuel, or other engines—
whether or not designed solely for use by in-
dividuals with mobility impairments—that
are used by individuals with mobility im-
pairments for the purpose of locomotion, in-
cluding golf cars, bicycles, electronic per-
sonal assistance mobility devices (EPAMDs),
or any mobility aid designed to operate in
areas without defined pedestrian routes.”” 73
FR 34508, 34552 (June 17, 2008).

Business commenters mostly were sup-
portive of the definition of ‘‘other power-
driven mobility device” because it gave
them the ability to develop policies per-
taining to the admission of these devices,
but they expressed concern that individuals
will feign mobility disabilities so that they
can use devices that are otherwise banned in
public accommodations. Advocacy, non-
profit, and several individual commenters
supported the definition of ‘“‘other power-
driven mobility device’ because it allows
new technologies to be added in the future,
maintains the existing legal protections for
wheelchairs, and recognizes that some de-
vices, particularly the Segway® PT, which
are not designed primarily for individuals
with mobility disabilities, have beneficial
uses for individuals with mobility disabil-
ities.

Despite support for the definition of ‘‘other
power-driven mobility device,”” however,
most advocacy and nonprofit commenters
expressed at least some hesitation about the
inclusion of fuel-powered mobility devices in
the definition. While virtually all of these
commenters noted that a blanket exclusion
of any device that falls under the definition
of ‘“‘other power-driven mobility device”
would violate basic civil rights concepts,
they also specifically stated that certain de-
vices, particularly off-highway vehicles, can-
not be permitted in certain circumstances.
They also made a distinction between the
Segway® PT and other power-driven mobil-
ity devices, noting that the Segway® PT
should be accommodated in most -cir-
cumstances because it satisfies the safety
and environmental elements of the policy
analysis. These commenters indicated that
they agree that other power-driven mobility
devices must be assessed, particularly as to
their environmental impact, before they are
accommodated.

Business commenters were even less sup-
portive of the inclusion of fuel-powered de-
vices in the other power-driven mobility de-
vices category. They sought a complete ban
on fuel-powered devices because they believe
they are inherently dangerous and pose envi-
ronmental and safety concerns.

Although many commenters had reserva-
tions about the inclusion of fuel-powered de-
vices in the definition of other power-driven
mobility devices, the Department does not
want the definition to be so narrow that it
would foreclose the inclusion of new techno-

Pt. 36, App. A

logical developments, whether powered by
fuel or by some other means. It is for this
reason that the Department has maintained
the phrase ‘‘any mobility device designed to
operate in areas without defined pedestrian
routes’ in the final rule’s definition of other
power-driven mobility devices. The Depart-
ment believes that the limitations provided
by ‘‘fundamental alteration’ and the ability
to impose legitimate safety requirements
will likely prevent the use of fuel and com-
bustion engine-driven devices indoors, as
well as in outdoor areas with heavy pedes-
trian traffic. The Department notes, how-
ever, that in the future technological devel-
opments may result in the production of safe
fuel-powered mobility devices that do not
pose environmental and safety concerns. The
final rule allows consideration to be given as
to whether the use of a fuel-powered device
would create a substantial risk of serious
harm to the environment or natural or cul-
tural resources, and to whether the use of
such a device conflicts with Federal land
management laws or regulations; this aspect
of the final rule will further limit the inclu-
sion of fuel-powered devices where they are
not appropriate. Consequently, the Depart-
ment has maintained fuel-powered devices in
the definition of ‘‘other power-driven mobil-
ity devices.” The Department has also added
language to the definition of ‘‘other power-
driven mobility device’ to reiterate that the
definition does not apply to Federal wilder-
ness areas, which are not covered by title II
of the ADA; the use of wheelchairs in such
areas is governed by section 508(c)(2) of the
ADA, 42 U.S.C. 12207(c)(2).

“Place of Public Accommodation”

Definition of ‘‘place of lodging.”” The NPRM
stated that a covered ‘‘place of lodging’’ is a
facility that provides guest rooms for sleep-
ing for stays that are primarily short-term
in nature (generally two weeks or less), to
which the occupant does not have the right
or intent to return to a specific room or unit
after the conclusion of his or her stay, and
which operates under conditions and with
amenities similar to a hotel, motel, or inn,
particularly including factors such as: (1) An
on-site proprietor and reservations desk; (2)
rooms available on a walk-up basis; (3) linen
service; and (4) a policy of accepting reserva-
tions for a room type without guaranteeing
a particular unit or room until check-in,
without a prior lease or security deposit. The
NPRM stated that timeshares and condomin-
iums or corporate hotels that did not meet
this definition would not be covered by
§36.406(c) of the proposed regulation, but
may be covered by the requirements of the
Fair Housing Act (FHAcY).

In the NPRM, the Department sought com-
ment on its definition of ‘“‘place of lodging,”
specifically seeking public input on whether
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the most appropriate time period for identi-
fying facilities used for stays that primarily
are short-term in nature should be set at 2
weeks or 30 days.

The vast majority of the comments re-
ceived by the Department supported the use
of a 30-day limitation on places of lodging as
more consistent with building codes, local
laws, and common real estate practices that
treat stays of 30 days or less as transient
rather than residential use. One commenter
recommended using the phrase ‘‘fourteen
days or less.” Another commenter objected
to any bright line standard, stating that the
difference between two weeks and 30 days for
purposes of title III is arbitrary, viewed in
light of conflicting regulations by the
States. This commenter argued the Depart-
ment should continue its existing practice
under title III of looking to State law as one
factor in determining whether a facility is
used for stays that primarily are short-term
in nature.

The Department is persuaded by the ma-
jority of commenters to adopt a 30-day
guideline for the purposes of identifying fa-
cilities that primarily are short-term in na-
ture and has modified the section accord-
ingly. The 30-day guideline is intended only
to determine when the final rule’s transient
lodging provisions apply to a facility. It does
not alter an entity’s obligations under any
other applicable statute. For example, the
Department recognizes that the FHAct does
not employ a bright line standard for deter-
mining which facilities qualify as residential
facilities under that Act and that there are
circumstances where units in facilities that
meet the definition of places of lodging will
be covered under both the ADA and the
FHAct and will have to comply with the re-
quirements of both laws.

The Department also received comments
about the factors used in the NPRM’s defini-
tion of ‘‘place of lodging.” One commenter
proposed modifications to the definition as
follows: changing the words ‘‘guest rooms’
to ‘‘accommodations for sleeping’’; and add-
ing a fifth factor that states that ‘‘the in-
room decor, furnishings and equipment being
specified by the owner or operator of the
lodging operation rather than generally
being determined by the owner of the indi-
vidual unit or room.” The Department does
not believe that ‘‘guest room’ should be
changed to ‘‘accommodations for sleeping.”’
Such a change would create confusion be-
cause the transient lodging provisions in the
2004 ADAAG use the term ‘‘guest rooms’ and
not ‘‘accommodations for sleeping.” In addi-
tion, the Department believes that it would
be confusing to add a factor relating to who
dictates the in-room decor and furnishings in
a unit or room, because there may be cir-
cumstances where particular rental pro-
grams require individual owners to use cer-
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tain decor and furnishings as a condition of
participating in that program.

One commenter stated that the factors the
Department has included for determining
whether a rental unit is a place of lodging
for the purposes of title III, and therefore a
‘“‘place of public accommodation’ under the
ADA, address only the way an establishment
appears to the public. This commenter rec-
ommended that the Department also con-
sider the economic relationships among the
unit owners, rental managers, and home-
owners’ associations, noting that where reve-
nues are not pooled (as they are in a hotel),
the economic relationships do not make it
possible to spread the cost of providing ac-
cessibility features over the entire business
enterprise. Another commenter argued that
private ownership of sleeping accommoda-
tions sets certain facilities apart from tradi-
tional hotels, motels, and inns, and that the
Department should revise the definition of
places of lodging to exempt existing places of
lodging that have sleeping accommodations
separately owned by individual owners (e.g.,
condominiums) from the accessible transient
lodging guest room requirements in sections
224 and 806 of the 2004 ADAAG, although the
commenter agreed that newly constructed
places of lodging should meet those stand-
ards.

One commenter argued that the Depart-
ment’s proposed definition of place of lodg-
ing does not reflect fully the nature of a
timeshare facility and one single definition
does not fit timeshares, condo hotels, and
other types of rental accommodations. This
commenter proposed that the Department
adopt a separate definition for timeshare re-
sorts as a subcategory of place of lodging.
The commenter proposed defining timeshare
resorts as facilities that provide the recur-
ring right to occupancy for overnight accom-
modations for the owners of the accommoda-
tions, and other occupancy rights for owners
exchanging their interests or members of the
public for stays that primarily are short-
term in nature (generally 30 consecutive
days or less), where neither the owner nor
any other occupant has the right or intent to
use the unit or room on other than a tem-
porary basis for vacation or leisure purposes.
This proposed definition also would describe
factors for determining when a timeshare re-
sort is operating in a manner similar to a
hotel, motel, or inn, including some or all of
the following: rooms being available on a
walk-in or call-in basis; housekeeping or
linen services being available; on-site man-
agement; and reservations being accepted for
a room type without guaranteeing any guest
or owner use of a particular unit or room
until check-in, without a prior lease or secu-
rity deposit. Timeshares that do not meet
this definition would not be subject to the
transient lodging standards.
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The Department has considered these com-
ments and has revised the definition of
‘“‘place of accommodation” in §36.104 to in-
clude a revised subcategory (B), which more
clearly defines the factors that must be
present for a facility that is not an inn,
motel, or hotel to qualify as a place of lodg-
ing. These factors include conditions and
amenities similar to an inn, motel, or hotel,
including on- or off-site management and
reservations service, rooms available on a
walk-up or call-in basis, availability of
housekeeping or linen service, and accepting
reservations for a room type without guaran-
teeing a particular unit or room until check-
in without a prior lease or security deposit.

Although the Department understands
some of the concerns about the application
of the ADA requirements to places of lodging
that have ownership structures that involve
individually owned units, the Department
does not believe that the definitional section
of the regulation is the place to address
these concerns and has addressed them in
§36.406(c)(2) and the accompanying discus-
sion in Appendix A.

‘“‘Qualified Interpreter”’

In the NPRM, the Department proposed
adding language to the definition of ‘‘quali-
fied interpreter’’ to clarify that the term in-
cludes, but is not limited to, sign language
interpreters, oral interpreters, and cued-
speech interpreters. As the Department ex-
plained, not all interpreters are qualified for
all situations. For example, a qualified inter-
preter who uses American Sign Language
(ASL) is not necessarily qualified to inter-
pret orally. In addition, someone with only a
rudimentary familiarity with sign language
or finger spelling is not qualified, nor is
someone who is fluent in sign language but
unable to translate spoken communication
into ASL or to translate signed communica-
tion into spoken words.

As further explained, different situations
will require different types of interpreters.
For example, an oral interpreter who has
special skill and training to mouth a speak-
er’s words silently for individuals who are
deaf or hard of hearing may be necessary for
an individual who was raised orally and
taught to read lips or was diagnosed with
hearing loss later in life and does not know
sign language. An individual who is deaf or
hard of hearing may need an oral interpreter
if the speaker’s voice is unclear, if there is a
quick-paced exchange of communication
(e.g., in a meeting), or when the speaker does
not directly face the individual who is deaf
or hard of hearing. A cued-speech interpreter
functions in the same manner as an oral in-
terpreter except that he or she also uses a
hand code or cue to represent each speech
sound.

The Department received many comments
regarding the proposed modifications to the
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definition of ‘‘qualified interpreter.”” Many
commenters requested that the Department
include within the definition a requirement
that interpreters be certified, particularly if
they reside in a State that licenses or cer-
tifies interpreters. Other commenters op-
posed a certification requirement as unduly
limiting, noting that an interpreter may
well be qualified even if that same inter-
preter is not certified. These commenters
noted the absence of nationwide standards or
universally accepted criteria for certifi-
cation.

On review of this issue, the Department
has decided against imposing a certification
requirement under the ADA. It is sufficient
under the ADA that the interpreter be quali-
fied. With respect to the proposed additions
to the rule, most commenters supported the
expansion of the list of qualified inter-
preters, and some advocated for the inclu-
sion of other types of interpreters on the list
as well, such as deaf-blind interpreters, cer-
tified deaf interpreters, and speech-to-speech
interpreters. As these commenters ex-
plained, deaf-blind interpreters are inter-
preters who have specialized skills and train-
ing to interpret for individuals who are deaf
and blind. Certified deaf interpreters are deaf
or hard of hearing interpreters who work
with hearing sign language interpreters to
meet the specific communication needs of
deaf individuals. Speech-to-speech inter-
preters have special skill and training to in-
terpret for individuals who have speech dis-
abilities.

The list of interpreters in the definition of
‘‘qualified interpreter’” is illustrative, and
the Department does not believe it is nec-
essary or appropriate to attempt to provide
an exhaustive list of qualified interpreters.
Accordingly, the Department has decided not
to expand the proposed list. However, if a
deaf and blind individual needs interpreting
services, an interpreter who is qualified to
handle the interpreting needs of that indi-
vidual may be required. The guiding cri-
terion is that the public accommodation
must provide appropriate auxiliary aids and
services to ensure effective communication
with the individual.

Commenters also suggested various defini-
tions for the term ‘‘cued-speech inter-
preters,” and different descriptions of the
tasks they performed. After reviewing the
various comments, the Department has de-
termined that it is more accurate and appro-
priate to refer to such individuals as ‘‘cued-
language transliterators.” Likewise, the De-
partment has changed the term ‘‘oral inter-
preters’ to ‘‘oral transliterators.”” These two
changes have been made to distinguish be-
tween sign language interpreters, who trans-
late one language into another language
(e.g., ASL to English and English to ASL),
from transliterators, who interpret within
the same language between deaf and hearing
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individuals. A cued-language transliterator
is an interpreter who has special skill and
training in the use of the Cued Speech sys-
tem of handshapes and placements, along
with non-manual information, such as facial
expression and body language, to show audi-
tory information visually, including speech
and environmental sounds. An oral trans-
literator is an interpreter who has special
skill and training to mouth a speaker’s
words silently for individuals who are deaf or
hard of hearing. While the Department in-
cluded definitions for ‘‘cued-speech inter-
preter’” and ‘‘oral interpreter’ in the regu-
latory text proposed in the NPRM, the De-
partment has decided that it is unnecessary
to include such definitions in the text of the
final rule.

Many commenters questioned the proposed
deletion of the requirement that a qualified
interpreter be able to interpret both recep-
tively and expressively, noting the impor-
tance of both these skills. Commenters noted
that this phrase was carefully crafted in the
original regulation to make certain that in-
terpreters both (1) are capable of under-
standing what a person with a disability is
saying and (2) have the skills needed to con-
vey information back to that individual.
These are two very different skill sets and
both are equally important to achieve effec-
tive communication. For example, in a med-
ical setting, a sign language interpreter
must have the necessary skills to understand
the grammar and syntax used by an ASL
user (receptive skills) and the ability to in-
terpret complicated medical information—
presented by medical staff in English—back
to that individual in ASL (expressive skills).
The Department agrees and has put the
phrase ‘‘both receptively and expressively’’
back in the definition.

Several advocacy groups suggested that
the Department make clear in the definition
of qualified interpreter that the interpreter
may appear either on-site or remotely using
a video remote interpreting (VRI) service.
Given that the Department has included in
this rule both a definition of VRI services
and standards that such services must sat-
isfy, such an addition to the definition of
qualified interpreter is appropriate.

After consideration of all relevant infor-
mation submitted during the public com-
ment period, the Department has modified
the definition from that initially proposed in
the NPRM. The final definition now states
that ‘‘[qlualified interpreter means an inter-
preter who, via a video remote interpreting
(VRI) service or an on-site appearance, is
able to interpret effectively, accurately, and
impartially, both receptively and expres-
sively, using any necessary specialized vo-
cabulary. Qualified interpreters include, for

example, sign language interpreters, oral
transliterators, and cued-language
transliterators.”
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“‘Qualified Reader”’

The 1991 title III regulation identified a
qualified reader as an auxiliary aid, but did
not define the term. Based upon the Depart-
ment’s investigation of complaints alleging
that some entities have provided ineffective
readers, the Department proposed in the
NPRM to define ‘‘qualified reader’’ similarly
to ‘‘qualified interpreter’” to ensure that
public accommodations select qualified indi-
viduals to read an examination or other
written information in an effective, accu-
rate, and impartial manner. This proposal
was suggested in order to make clear to pub-
lic accommodations that a failure to provide
a qualified reader to a person with a dis-
ability may constitute a violation of the re-
quirement to provide appropriate auxiliary
aids and services.

The Department received comments sup-
porting the inclusion in the regulation of a
definition of a ‘‘qualified reader.” Some com-
menters suggested the Department add to
the definition a requirement prohibiting the
use of a reader whose accent, diction, or pro-
nunciation makes full comprehension of ma-
terial being read difficult. Another com-
menter requested that the Department in-
clude a requirement that the reader ‘‘will
follow the directions of the person for whom
he or she is reading.” Commenters also re-
quested that the Department define ‘‘accu-
rately’ and ‘‘effectively’’ as used in this defi-
nition.

While the Department believes that the
regulatory definition proposed in the NPRM
adequately addresses these concerns, the De-
partment emphasizes that a reader, in order
to be ‘‘qualified,” must be skilled in reading
the language and subject matter and must be
able to be easily understood by the indi-
vidual with the disability. For example, if a
reader is reading aloud the questions for a
bar examination, that reader, in order to be
qualified, must know the proper pronuncia-
tion of all legal terminology used and must
be sufficiently articulate to be easily under-
stood by the individual with a disability for
whom he or she is reading. In addition, the
terms ‘‘effectively’” and ‘‘accurately’ have
been successfully used and understood in the
Department’s existing definition of ‘‘quali-
fied interpreter’ since 1991 without specific
regulatory definitions. Instead, the Depart-
ment has relied upon the common use and
understanding of those terms from standard
English dictionaries. Thus, the definition of
‘‘qualified reader’” has not been changed
from that contained in the NPRM. The final
rule defines a ‘‘qualified reader’ to mean ‘‘a
person who is able to read effectively, accu-
rately, and impartially using any necessary
specialized vocabulary.”’
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‘“Service Animal”’

Section 36.104 of the 1991 title III regula-
tion defines a ‘‘service animal” as ‘‘any
guide dog, signal dog, or other animal indi-
vidually trained to do work or perform tasks
for the benefit of an individual with a dis-
ability, including, but not limited to, guid-
ing individuals with impaired vision, alert-
ing individuals with impaired hearing to in-
truders or sounds, providing minimal protec-
tion or rescue work, pulling a wheelchair, or
fetching dropped items.” Section 36.302(c)(1)
of the 1991 title III regulation requires that
‘‘[g]enerally, a public accommodation shall
modify policies, practices, or procedures to
permit the use of a service animal by an in-
dividual with a disability.” Section
36.302(c)(2) of the 1991 title III regulation
states that ‘‘a public accommodation [is not
required] to supervise or care for a service
animal.”

The Department has issued guidance and
provided technical assistance and publica-
tions concerning service animals since the
1991 regulations became effective. In the
NPRM, the Department proposed to modify
the definition of service animal and asked
for public input on several issues related to
the service animal provisions of the 1991 title
III regulation: whether the Department
should clarify the phrase ‘‘providing mini-
mal protection’” in the definition or remove
it; whether there are any circumstances
where a service animal ‘“‘providing minimal
protection” would be appropriate or ex-
pected; whether certain species should be
eliminated from the definition of ‘‘service
animal,” and, if so, which types of animals
should be excluded; whether ‘“‘common do-
mestic animal”’ should be part of the defini-
tion; and whether a size or weight limitation
should be imposed for common domestic ani-
mals, even if the animal satisfies the ‘‘com-
mon domestic animal’® part of the NPRM
definition.

The Department received extensive com-
ments on these issues, as well as requests to
clarify the obligations of public accommoda-
tions to accommodate individuals with dis-
abilities who use service animals, and has
modified the final rule in response. In the in-
terests of avoiding unnecessary repetition,
the Department has elected to discuss the
issues raised in the NPRM questions about
service animals and the corresponding public
comments in the following discussion of the
definition of ‘‘service animal.”

The Department’s final rule defines ‘‘serv-
ice animal” as ‘‘any dog that is individually
trained to do work or perform tasks for the
benefit of an individual with a disability, in-
cluding a physical, sensory, psychiatric, in-
tellectual, or other mental disability. Other
species of animals, whether wild or domestic,
trained or untrained, are not service animals
for the purposes of this definition. The work
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or tasks performed by a service animal must
be directly related to the individual’s dis-
ability. Examples of work or tasks include,
but are not limited to, assisting individuals
who are blind or have low vision with navi-
gation and other tasks, alerting individuals
who are deaf or hard of hearing to the pres-
ence of people or sounds, providing non-vio-
lent protection or rescue work, pulling a
wheelchair, assisting an individual during a
seizure, alerting individuals to the presence
of allergens, retrieving items such as medi-
cine or the telephone, providing physical
support and assistance with balance and sta-
bility to individuals with mobility disabil-
ities, and helping persons with psychiatric
and neurological disabilities by preventing
or interrupting impulsive or destructive be-
haviors. The crime deterrent effects of an
animal’s presence and the provision of emo-
tional support, well-being, comfort, or com-
panionship do not constitute work or tasks
for the purposes of this definition.”

This definition has been designed to clarify
a key provision of the ADA. Many covered
entities indicated that they are confused re-
garding their obligations under the ADA
with regard to individuals with disabilities
who use service animals. Individuals with
disabilities who use trained guide or service
dogs are concerned that if untrained or un-
usual animals are termed ‘‘service animals,”’
their own right to use guide or service dogs
may become unnecessarily restricted or
questioned. Some individuals who are not in-
dividuals with disabilities have claimed,
whether fraudulently or sincerely (albeit
mistakenly), that their animals are service
animals covered by the ADA, in order to gain
access to hotels, restaurants, and other
places of public accommodation. The in-
creasing use of wild, exotic, or unusual spe-
cies, many of which are untrained, as service
animals has also added to the confusion.

Finally, individuals with disabilities who
have the legal right under the Fair Housing
Act (FHAct) to use certain animals in their
homes as a reasonable accommodation to
their disabilities have assumed that their
animals also qualify under the ADA. This is
not necessarily the case, as discussed below.

The Department recognizes the diverse
needs and preferences of individuals with dis-
abilities protected under the ADA, and does
not wish to unnecessarily impede individual
choice. Service animals play an integral role
in the lives of many individuals with disabil-
ities, and with the clarification provided by
the final rule, individuals with disabilities
will continue to be able to use their service
animals as they go about their daily activi-
ties. The clarification will also help to en-
sure that the fraudulent or mistaken use of
other animals not qualified as service ani-
mals under the ADA will be deterred. A more
detailed analysis of the elements of the defi-
nition and the comments responsive to the
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service animal provisions of the NPRM fol-
lows.

Providing minimal protection. The 1991 title
III regulation included language stating that
“minimal protection’” was a task that could
be performed by an individually trained serv-
ice animal for the benefit of an individual
with a disability. In the Department’s ‘‘ADA
Business Brief on Service Animals” (2002),
the Department interpreted the ‘‘minimal
protection’ language within the context of a
seizure (i.e., alerting and protecting a person
who is having a seizure). The Department re-
ceived many comments in response to the
question of whether the ‘‘minimal protec-
tion”” language should be clarified. Many
commenters urged the removal of the
“minimal protection’ language from the
service animal definition for two reasons: (1)
The phrase can be interpreted to allow any
dog that is trained to be aggressive to qual-
ify as a service animal simply by pairing the
animal with a person with a disability; and
(2) The phrase can be interpreted to allow
any untrained pet dog to qualify as a service
animal, since many consider the mere pres-
ence of a dog to be a crime deterrent, and
thus sufficient to meet the minimal protec-
tion standard. These commenters argued,
and the Department agrees, that these inter-
pretations were not contemplated under the
original title III regulation.

While many commenters stated that they
believe that the ‘“‘minimal protection’ lan-
guage should be eliminated, other com-
menters recommended that the language be
clarified, but retained. Commenters favoring
clarification of the term suggested that the
Department explicitly exclude the function
of attack or exclude those animals that are
trained solely to be aggressive or protective.
Other commenters identified non-violent be-
havioral tasks that could be construed as
minimally protective, such as interrupting
self-mutilation, providing safety checks and
room searches, reminding the individual to
take medications, and protecting the indi-
vidual from injury resulting from seizures or
unconsciousness.

Several commenters noted that the exist-
ing direct threat defense, which allows the
exclusion of a service animal if the animal
exhibits unwarranted or unprovoked violent
behavior or poses a direct threat, prevents
the use of ‘‘attack dogs’ as service animals.
One commenter noted that the use of a serv-
ice animal trained to provide ‘‘minimal pro-
tection” may impede access to care in an
emergency, for example, where the first re-
sponder is unable or reluctant to approach a
person with a disability because the individ-
ual’s service animal is in a protective pos-
ture suggestive of aggression.

Many organizations and individuals stated
that in the general dog training community,
“‘protection’ is code for attack or aggression
training and should be removed from the def-
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inition. Commenters stated that there ap-
pears to be a broadly held misconception
that aggression-trained animals are appro-
priate service animals for persons with post
traumatic stress disorder (PTSD). While
many individuals with PTSD may benefit by
using a service animal, the work or tasks
performed appropriately by such an animal
would not involve unprovoked aggression,
but could include actively cuing the indi-
vidual by nudging or pawing the individual
to alert to the onset of an episode and re-
moving the individual from the anxiety-pro-
voking environment.

The Department recognizes that despite its
best efforts to provide clarification, the
“minimal protection’ language appears to
have been misinterpreted. While the Depart-
ment maintains that protection from danger
is one of the key functions that service ani-
mals perform for the benefit of persons with
disabilities, the Department recognizes that
an animal individually trained to provide ag-
gressive protection, such as an attack dog, is
not appropriately considered a service ani-
mal. Therefore, the Department has decided
to modify the ‘“‘minimal protection” Ilan-
guage to read ‘‘non-violent protection,”
thereby excluding so-called ‘‘attack dogs’ or
dogs with traditional ‘‘protection training”’
as service animals. The Department believes
that this modification to the service animal
definition will eliminate confusion, without
restricting unnecessarily the type of work or
tasks that service animals may perform. The
Department’s modification also clarifies
that the crime-deterrent effect of a dog’s
presence, by itself, does not qualify as work
or tasks for purposes of the service animal
definition.

Alerting to intruders. The phrase ‘‘alerting
to intruders’ is related to the issues of mini-
mal protection and the work or tasks an ani-
mal may perform to meet the definition of a
service animal. In the original 1991 regu-
latory text, this phrase was intended to iden-
tify service animals that alert individuals
who are deaf or hard of hearing to the pres-
ence of others. This language has been mis-
interpreted by some to apply to dogs that
are trained specifically to provide aggressive
protection, resulting in the assertion that
such training qualifies a dog as a service ani-
mal under the ADA. The Department reiter-
ates that public accommodations are not re-
quired to admit any animal whose use poses
a direct threat. In addition, the Department
has decided to remove the word ‘‘intruders”
from the service animal definition and re-
place it with the phrase ‘‘the presence of peo-
ple or sounds.” The Department believes this
clarifies that so-called ‘‘attack training’ or
other aggressive response types of training
that cause a dog to provide an aggressive re-
sponse do not qualify a dog as a service ani-
mal under the ADA.

752



Department of Justice

Conversely, if an individual uses a breed of
dog that is perceived to be aggressive be-
cause of breed reputation, stereotype, or the
history or experience the observer may have
with other dogs, but the dog is under the
control of the individual with a disability
and does not exhibit aggressive behavior, the
public accommodation cannot exclude the
individual or the animal from the place of
public accommodation. The animal can only
be removed if it engages in the behaviors
mentioned in §36.302(c) (as revised in the
final rule) or if the presence of the animal
constitutes a fundamental alteration to the
nature of the goods, services, facilities, and
activities of the place of public accommoda-
tion.

“Doing work’ or “‘performing tasks.”” The
NPRM proposed that the Department main-
tain the requirement first articulated in the
1991 title III regulation that in order to qual-
ify as a service animal, the animal must
“perform tasks” or ‘‘do work” for the indi-
vidual with a disability. The phrases ‘‘per-
form tasks’ and ‘‘do work” describe what an
animal must do for the benefit of an indi-
vidual with a disability in order to qualify as
a service animal.

The Department received a number of com-
ments in response to the NPRM proposal
urging the removal of the term ‘‘do work”
from the definition of a service animal.
These commenters argued that the Depart-
ment should emphasize the performance of
tasks instead. The Department disagrees. Al-
though the common definition of work in-
cludes the performance of tasks, the defini-
tion of work is somewhat broader, encom-
passing activities that do not appear to in-
volve physical action.

One service dog user stated that, in some
cases, ‘‘critical forms of assistance can’t be
construed as physical tasks,” noting that
the manifestations of ‘‘brain-based disabil-
ities,” such as psychiatric disorders and au-
tism, are as varied as their physical counter-
parts. The Department agrees with this
statement but cautions that unless the ani-
mal is individually trained to do something
that qualifies as work or a task, the animal
is a pet or support animal and does not qual-
ify for coverage as a service animal. A pet or
support animal may be able to discern that
the individual is in distress, but it is what
the animal is trained to do in response to
this awareness that distinguishes a service
animal from an observant pet or support ani-
mal.

The NPRM contained an example of ‘“‘doing
work’’ that stated ‘‘a psychiatric service dog
can help some individuals with dissociative
identity disorder to remain grounded in time
or place.” 73 FR 34508, 34521 (June 17, 2008).
Several commenters objected to the use of
this example, arguing that grounding was
not a ‘“‘task’ and therefore the example in-
herently contradicted the basic premise that
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a service animal must perform a task in
order to mitigate a disability. Other com-
menters stated that ‘‘grounding’ should not
be included as an example of ‘‘work’’ because
it could lead to some individuals claiming
that they should be able to use emotional
support animals in public because the dog
makes them feel calm or safe. By contrast,
one commenter with experience in training
service animals explained that grounding is
a trained task based upon very specific be-
havioral indicators that can be observed and
measured. These tasks are based upon input
from mental health practitioners, dog train-
ers, and individuals with a history of work-
ing with psychiatric service dogs.

It is the Department’s view that an animal
that is trained to ‘‘ground’ a person with a
psychiatric disorder does work or performs a
task that would qualify it as a service ani-
mal as compared to an untrained emotional
support animal whose presence affects a per-
son’s disability. It is the fact that the ani-
mal is trained to respond to the individual’s
needs that distinguishes an animal as a serv-
ice animal. The process must have two steps:
Recognition and response. For example, if a
service animal senses that a person is about
to have a psychiatric episode and it is
trained to respond, for example, by nudging,
barking, or removing the individual to a safe
location until the episode subsides, then the
animal has indeed performed a task or done
work on behalf of the individual with the dis-
ability, as opposed to merely sensing an
event.

One commenter suggested defining the
term ‘‘task,” presumably to improve the un-
derstanding of the types of services per-
formed by an animal that would be sufficient
to qualify the animal for coverage. The De-
partment believes that the common defini-
tion of the word ‘‘task’ is sufficiently clear
and that it is not necessary to add to the
definitions section. However, the Depart-
ment has added examples of other kinds of
work or tasks to help illustrate and provide
clarity to the definition. After careful eval-
uation of this issue, the Department has con-
cluded that the phrases ‘“‘do work’ and ‘‘per-
form tasks’ have been effective during the
past two decades to illustrate the varied
services provided by service animals for the
benefit of individuals with all types of dis-
abilities. Thus, the Department declines to
depart from its longstanding approach at
this time.

Species limitations. When the Department
originally issued its title III regulation in
the early 1990s, the Department did not de-
fine the parameters of acceptable animal
species. At that time, few anticipated the va-
riety of animals that would be promoted as
service animals in the years to come, which
ranged from pigs and miniature horses to
snakes, iguanas, and parrots. The Depart-
ment has followed this particular issue
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closely, keeping current with the many un-
usual species of animals represented to be
service animals. Thus, the Department has
decided to refine further this aspect of the
service animal definition in the final rule.

The Department received many comments
from individuals and organizations recom-
mending species limitations. Several of these
commenters asserted that limiting the num-
ber of allowable species would help stop ero-
sion of the public’s trust, which has resulted
in reduced access for many individuals with
disabilities who use trained service animals
that adhere to high behavioral standards.
Several commenters suggested that other
species would be acceptable if those animals
could meet nationally recognized behavioral
standards for trained service dogs. Other
commenters asserted that certain species of
animals (e.g., reptiles) cannot be trained to
do work or perform tasks, so these animals
would not be covered.

In the NPRM, the Department used the
term ‘‘common domestic animal’” in the
service animal definition and excluded rep-
tiles, rabbits, farm animals (including
horses, miniature horses, ponies, pigs, and
goats), ferrets, amphibians, and rodents from
the service animal definition. 73 FR 34508,
34553 (June 17, 2008). However, the term
‘“‘common domestic animal” is difficult to
define with precision due to the increase in
the number of domesticated species. Also,
several State and local laws define a ‘‘do-
mestic”” animal as an animal that is not
wild.

The Department is compelled to take into
account the practical considerations of cer-
tain animals and to contemplate their suit-
ability in a variety of public contexts, such
as restaurants, grocery stores, hospitals, and
performing arts venues, as well as suitability
for urban environments. The Department
agrees with commenters’ views that limiting
the number and types of species recognized
as service animals will provide greater pre-
dictability for public accommodations as
well as added assurance of access for individ-
uals with disabilities who use dogs as service
animals. As a consequence, the Department
has decided to limit this rule’s coverage of
service animals to dogs, which are the most
common service animals used by individuals
with disabilities.

Wild animals, monkeys, and other nonhuman
primates. Numerous business entities en-
dorsed a narrow definition of acceptable
service animal species, and asserted that
there are certain animals (e.g., reptiles) that
cannot be trained to do work or perform
tasks. Other commenters suggested that the
Department should identify excluded ani-
mals, such as birds and llamas, in the final
rule. Although one commenter noted that
wild animals bred in captivity should be per-
mitted to be service animals, the Depart-
ment has decided to make clear that all wild
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animals, whether born or bred in captivity or
in the wild, are eliminated from coverage as
service animals. The Department believes
that this approach reduces risks to health or
safety attendant with wild animals. Some
animals, such as certain nonhuman pri-
mates, including certain monkeys, pose a di-
rect threat; their behavior can be unpredict-
ably aggressive and violent without notice or
provocation. The American Veterinary Med-
ical Association (AVMA) issued a position
statement advising against the use of mon-
keys as service animals, stating that ‘‘[t]he
AVMA does not support the use of nonhuman
primates as assistance animals because of
animal welfare concerns, and the potential
for serious injury and zoonotic [animal to
human disease transmission] risks.”” AVMA
Position Statement, Nonhuman Primates as
Assistance Animals (2005), available at http:/
www.avma.org/issues/policy/

nonhuman __primates.asp (last visited June 24,
2010).

An organization that trains capuchin mon-
keys to provide in-home services to individ-
uals with paraplegia and quadriplegia was in
substantial agreement with the AVMA’s
views but requested a limited recognition in
the service animal definition for the capu-
chin monkeys it trains to provide assistance
for persons with disabilities. The organiza-
tion commented that its trained capuchin
monkeys undergo scrupulous veterinary ex-
aminations to ensure that the animals pose
no health risks, and are used by individuals
with disabilities exclusively in their homes.
The organization acknowledged that the cap-
uchin monkeys it trains are not necessarily
suitable for use in a place of public accom-
modation but noted that the monkeys may
need to be used in circumstances that impli-
cate title III coverage, e.g., in the event the
handler had to leave home due to an emer-
gency, to visit a veterinarian, or for the ini-
tial delivery of the monkey to the individual
with a disability. The organization noted
that several State and local government en-
tities have local zoning, licensing, health,
and safety laws that prohibit non-human pri-
mates, and that these prohibitions would
prevent individuals with disabilities from
using these animals even in their homes.

The organization argued that including
capuchin monkeys under the service animal
umbrella would make it easier for individ-
uals with disabilities to obtain reasonable
modifications of State and local licensing,
health, and safety laws that would permit
the use of these monkeys. The organization
argued that this limited modification to the
service animal definition was warranted in
view of the services these monkeys perform,
which enable many individuals with para-
plegia and quadriplegia to live and function
with increased independence.

The Department has carefully considered
the potential risks associated with the use of
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nonhuman primates as service animals in
places of public accommodation, as well as
the information provided to the Department
about the significant benefits that trained
capuchin monkeys provide to certain indi-
viduals with disabilities in residential set-
tings. The Department has determined, how-
ever, that nonhuman primates, including
capuchin monkeys, will not be recognized as
service animals for purposes of this rule be-
cause of their potential for disease trans-
mission and unpredictable aggressive behav-
ior. The Department believes that these
characteristics make nonhuman primates
unsuitable for use as service animals in the
context of the wide variety of public settings
subject to this rule. As the organization ad-
vocating the inclusion of capuchin monkeys
acknowledges, capuchin monkeys are not
suitable for use in public facilities.

The Department emphasizes that it has de-
cided only that capuchin monkeys will not
be included in the definition of service ani-
mals for purposes of its regulation imple-
menting the ADA. This decision does not
have any effect on the extent to which public
accommodations are required to allow the
use of such monkeys under other Federal
statutes, like the FHAct or the Air Carrier
Access Act (ACAA). For example, a public
accommodation that also is considered to be
a ‘‘dwelling” may be covered under both the
ADA and the FHAct. While the ADA does not
require such a public accommodation to
admit people with service monkeys, the
FHAct may. Under the FHAct an individual
with a disability may have the right to have
an animal other than a dog in his or her
home if the animal qualifies as a ‘‘reasonable
accommodation’ that is necessary to afford
the individual equal opportunity to use and
enjoy a dwelling, assuming that the use of
the animal does not pose a direct threat. In
some cases, the right of an individual to
have an animal under the FHAct may con-
flict with State or local laws that prohibit
all individuals, with or without disabilities,
from owning a particular species. However,
in this circumstance, an individual who
wishes to request a reasonable modification
of the State or local law must do so under
the FHAct, not the ADA.

Having considered all of the comments
about which species should qualify as service
animals under the ADA, the Department has
determined the most reasonable approach is
to limit acceptable species to dogs.

Size or weight limitations. The vast majority
of commenters did not support a size or
weight limitation. Commenters were typi-
cally opposed to a size or weight limit be-
cause many tasks performed by service ani-
mals require large, strong dogs. For in-
stance, service animals may perform tasks
such as providing balance and support or
pulling a wheelchair. Small animals may not
be suitable for large adults. The weight of
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the service animal user is often correlated
with the size and weight of the service ani-
mal. Others were concerned that adding a
size and weight limit would further com-
plicate the difficult process of finding an ap-
propriate service animal. One commenter
noted that there is no need for a limit be-
cause ‘‘if, as a practical matter, the size or
weight of an individual’s service animal cre-
ates a direct threat or fundamental alter-
ation to a particular public entity or accom-
modation, there are provisions that allow for
the animal’s exclusion or removal.” Some
common concerns among commenters in
support of a size and weight limit were that
a larger animal may be less able to fit in var-
ious areas with its handler, such as toilet
rooms and public seating areas, and that
larger animals are more difficult to control.

Balancing concerns expressed in favor of
and against size and weight limitations, the
Department has determined that such limi-
tations would not be appropriate. Many indi-
viduals of larger stature require larger dogs.
The Department believes it would be inap-
propriate to deprive these individuals of the
option of using a service dog of the size re-
quired to provide the physical support and
stability these individuals may need to func-
tion independently. Since large dogs have al-
ways served as service animals, continuing
their use should not constitute fundamental
alterations or impose undue burdens on pub-
lic accommodations.

Breed limitations. A few commenters sug-
gested that certain breeds of dogs should not
be allowed to be used as service animals.
Some suggested that the Department should
defer to local laws restricting the breeds of
dogs that individuals who reside in a commu-
nity may own. Other commenters opposed
breed restrictions, stating that the breed of
a dog does not determine its propensity for
aggression and that aggressive and non-ag-
gressive dogs exist in all breeds.

The Department does not believe that it is
either appropriate or consistent with the
ADA to defer to local laws that prohibit cer-
tain breeds of dogs based on local concerns
that these breeds may have a history of
unprovoked aggression or attacks. Such def-
erence would have the effect of limiting the
rights of persons with disabilities under the
ADA who use certain service animals based
on where they live rather than on whether
the use of a particular animal poses a direct
threat to the health and safety of others.
Breed restrictions differ significantly from
jurisdiction to jurisdiction. Some jurisdic-
tions have no breed restrictions. Others have
restrictions that, while well-meaning, have
the unintended effect of screening out the
very breeds of dogs that have successfully
served as service animals for decades with-
out a history of the type of unprovoked ag-
gression or attacks that would pose a direct
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threat, e.g., German Shepherds. Other juris-
dictions prohibit animals over a certain
weight, thereby restricting breeds without
invoking an express breed ban. In addition,
deference to breed restrictions contained in
local laws would have the unacceptable con-
sequence of restricting travel by an indi-
vidual with a disability who uses a breed
that is acceptable and poses no safety haz-
ards in the individual’s home jurisdiction
but is nonetheless banned by other jurisdic-
tions. Public accommodations have the abil-
ity to determine, on a case-by-case basis,
whether a particular service animal can be
excluded based on that particular animal’s
actual behavior or history—not based on
fears or generalizations about how an animal
or breed might behave. This ability to ex-
clude an animal whose behavior or history
evidences a direct threat is sufficient to pro-
tect health and safety.

Recognition of psychiatric service animals,
but not ‘“‘emotional support animals.”” The defi-
nition of ‘service animal” in the NPRM
stated the Department’s longstanding posi-
tion that emotional support animals are not
included in the definition of ‘‘service ani-
mal.”” The proposed text provided that
‘“‘[a]lnimals whose sole function is to provide
emotional support, comfort, therapy, com-
panionship, therapeutic benefits, or to pro-
mote emotional well-being are not service
animals.” 73 FR 34508, 34553 (June 17, 2008).

Many advocacy organizations expressed
concern and disagreed with the exclusion of
comfort and emotional support animals. Oth-
ers have been more specific, stating that in-
dividuals with disabilities may need their
emotional support animals in order to have
equal access. Some commenters noted that
individuals with disabilities use animals
that have not been trained to perform tasks
directly related to their disability. These
animals do not qualify as service animals
under the ADA. These are emotional support
or comfort animals.

Commenters asserted that excluding cat-
egories such as ‘‘comfort’” and ‘‘emotional
support’ animals recognized by laws such as
the FHAct or the ACAA is confusing and bur-
densome. Other commenters noted that emo-
tional support and comfort animals perform
an important function, asserting that animal
companionship helps individuals who experi-
ence depression resulting from multiple scle-
rosis.

Some commenters explained the benefits
emotional support animals provide, includ-
ing emotional support, comfort, therapy,
companionship, therapeutic benefits, and the
promotion of emotional well-being. They
contended that without the presence of an
emotional support animal in their lives they
would be disadvantaged and unable to par-
ticipate in society. These commenters were
concerned that excluding this category of
animals will lead to discrimination against
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and excessive questioning of individuals with
non-visible or non-apparent disabilities.
Other commenters expressing opposition to
the exclusion of individually trained ‘‘com-
fort”” or ‘‘emotional support’” animals as-
serted that the ability to soothe or de-esca-
late and control emotion is ‘“‘work’’ that ben-
efits the individual with the disability.

Many commenters requested that the De-
partment carve out an exception that per-
mits current or former members of the mili-
tary to use emotional support animals. They
asserted that a significant number of service
members returning from active combat duty
have adjustment difficulties due to combat,
sexual assault, or other traumatic experi-
ences while on active duty. Commenters
noted that some current or former members
of the military service have been prescribed
animals for conditions such as PTSD. One
commenter stated that service women who
were sexually assaulted while in the military
use emotional support animals to help them
feel safe enough to step outside their homes.
The Department recognizes that many cur-
rent and former members of the military
have disabilities as a result of service-re-
lated injuries that may require emotional
support and that such individuals can benefit
from the use of an emotional support animal
and could use such animal in their home
under the FHAct. However, having carefully
weighed the issues, the Department believes
that its final rule appropriately addresses
the balance of issues and concerns of both
the individual with a disability and the pub-
lic accommodation. The Department also
notes that nothing in this part prohibits a
public entity from allowing current or
former military members or anyone else
with disabilities to utilize emotional support
animals if it wants to do so.

Commenters asserted the view that if an
animal’s ‘‘mere presence’’ legitimately pro-
vides such benefits to an individual with a
disability and if those benefits are necessary
to provide equal opportunity given the facts
of the particular disability, then such an ani-
mal should qualify as a ‘‘service animal.”
Commenters noted that the focus should be
on the nature of a person’s disability, the
difficulties the disability may impose and
whether the requested accommodation would
legitimately address those difficulties, not
on evaluating the animal involved. The De-
partment understands this approach has ben-
efitted many individuals under the FHAct
and analogous State law provisions, where
the presence of animals poses fewer health
and safety issues and where emotional sup-
port animals provide assistance that is
unique to residential settings. The Depart-
ment believes, however, that the presence of
such animals is not required in the context
of public accommodations, such as res-
taurants, hospitals, hotels, retail establish-
ments, and assembly areas.
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Under the Department’s previous regu-
latory framework, some individuals and en-
tities assumed that the requirement that
service animals must be individually trained
to do work or perform tasks excluded all in-
dividuals with mental disabilities from hav-
ing service animals. Others assumed that
any person with a psychiatric condition
whose pet provided comfort to them was cov-
ered by the 1991 title III regulation. The De-
partment reiterates that psychiatric service
animals that are trained to do work or per-
form a task for individuals whose disability
is covered by the ADA are protected by the
Department’s present regulatory approach.
Psychiatric service animals can be trained
to perform a variety of tasks that assist in-
dividuals with disabilities to detect the
onset of psychiatric episodes and ameliorate
their effects. Tasks performed by psychiatric
service animals may include reminding indi-
viduals to take medicine, providing safety
checks or room searches for individuals with
PTSD, interrupting self-mutilation, and re-
moving disoriented individuals from dan-
gerous situations.

The difference between an emotional sup-
port animal and a psychiatric service animal
is the work or tasks that the animal per-
forms. Traditionally, service dogs worked as
guides for individuals who were blind or had
low vision. Since the original regulation was
promulgated, service animals have been
trained to assist individuals with many dif-
ferent types of disabilities.

In the final rule, the Department has re-
tained its position on the exclusion of emo-
tional support animals from the definition of
“‘service animal.”” The definition states that
‘“‘[t]he provision of emotional support, well-
being, comfort, or companionship * * * do[es]
not constitute work or tasks for the purposes
of this definition.” The Department notes,
however, that the exclusion of emotional
support animals from coverage in the final
rule does not mean that individuals with
psychiatric or mental disabilities cannot use
service animals that meet the regulatory
definition. The final rule defines service ani-
mal as follows: ‘‘Service animal means any
dog that is individually trained to do work
or perform tasks for the benefit of an indi-
vidual with a disability, including a phys-
ical, sensory, psychiatric, intellectual, or
other mental disability.”” This language sim-
ply clarifies the Department’s longstanding
position.

The Department’s position is based on the
fact that the title II and title III regulations
govern a wider range of public settings than
the housing and transportation settings for
which the Department of Housing and Urban
Development (HUD) and the DOT regulations
allow emotional support animals or comfort
animals. The Department recognizes that
there are situations not governed by the
title II and title III regulations, particularly
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in the context of residential settings and
transportation, where there may be a legal
obligation to permit the use of animals that
do not qualify as service animals under the
ADA, but whose presence nonetheless pro-
vides necessary emotional support to persons
with disabilities. Accordingly, other Federal
agency regulations, case law, and possibly
State or local laws governing those situa-
tions may provide appropriately for in-
creased access for animals other than service
animals as defined under the ADA. Public of-
ficials, housing providers, and others who
make decisions relating to animals in resi-
dential and transportation settings should
consult the Federal, State, and local laws
that apply in those areas (e.g., the FHAct
regulations of HUD and the ACAA) and not
rely on the ADA as a basis for reducing those
obligations.

Retain term ‘‘service animal.” Some com-
menters asserted that the term ‘‘assistance
animal’ is a term of art and should replace
the term ‘‘service animal’’; however, the ma-
jority of commenters preferred the term
‘‘service animal’ because it is more specific.
The Department has decided to retain the
term ‘‘service animal” in the final rule.
While some agencies, like HUD, use the
terms ‘‘assistance animal,” ‘‘assistive ani-
mal,” or ‘‘support animal,” these terms are
used to denote a broader category of animals
than is covered by the ADA. The Department
has decided that changing the term used in
the final rule would create confusion, par-
ticularly in view of the broader parameters
for coverage under the FHAct, cf. Preamble
to HUD’s Final Rule for Pet Ownership for
the Elderly and Persons with Disabilities, 73
FR 63834-38 (Oct. 27, 2008); HUD Handbook
No. 4350.3 Rev-1, Chapter 2, Occupancy Re-
quirements of Subsidiced Multifamily Housing
Programs (June 2007), available at http:/
www.hud.gov/offices/adm/hudclips/handbooks/
hsgh/4350.3 (last visited June 24, 2010). More-
over, as discussed above, the Department’s
definition of ‘‘service animal’’ in the final
rule does not affect the rights of individuals
with disabilities who use assistance animals
in their homes under the FHAct or who use
‘‘emotional support animals’ that are cov-
ered under the ACAA and its implementing
regulations. See 14 CFR 382.7 et seq.; see also
Department of Transportation, Guidance
Concerning Service Animals in Air Transpor-
tation, 68 FR 24874, 24877 (May 9, 2003) (dis-
cussing accommodation of service animals
and emotional support animals on aircraft).

““Video Remote Interpreting (VRI) Services”’

In the NPRM, the Department proposed
adding ‘‘Video Interpreting Services (VIS)”
to the list of auxiliary aids available to pro-
vide effective communication. In the pre-
amble to the NPRM, VIS was defined as ‘“‘a
technology composed of a video phone, video
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monitors, cameras, a high-speed Internet
connection, and an interpreter. The video
phone provides video transmission to a video
monitor that permits the individual who is
deaf or hard of hearing to view and sign to a
video interpreter (i.e., a live interpreter in
another location), who can see and sign to
the individual through a camera located on
or near the monitor, while others can com-
municate by speaking. The video monitor
can display a split screen of two live images,
with the interpreter in one image and the in-
dividual who is deaf or hard of hearing in the
other image.” 73 FR 34508, 34522 (June 17,
2008). Comments from advocacy organiza-
tions and individuals unanimously requested
that the Department use the term ‘‘video re-
mote interpreting (VRI),” instead of VIS, for
consistency with Federal Communications
Commission (FCC) regulations, FCC Public
Notice, DA-0502417 (Sept. 7, 2005), and with
common usage by consumers. The Depart-
ment has made that change throughout the
regulation to avoid confusion and to make
the regulation more consistent with existing
regulations.

Many commenters also requested that the
Department distinguish between VRI and
‘“‘video relay service (VRS).” Both VRI and
VRS use a remote interpreter who is able to
see and communicate with a deaf person and
a hearing person, and all three individuals
may be connected by a video link. VRI is a
fee-based interpreting service conveyed via
videoconferencing where at least one person,
typically the interpreter, is at a separate lo-
cation. VRI can be provided as an on-demand
service or by appointment. VRI normally in-
volves a contract in advance for the inter-
preter who is usually paid by the covered en-
tity.

VRS is a telephone service that enables
persons with disabilities to use the telephone
to communicate using video connections and
is a more advanced form of relay service
than the traditional voice to text telephones
(TTY) relay systems that were recognized in
the 1991 title III regulation. More specifi-
cally, VRS is a video relay service using in-
terpreters connected to callers by video
hook-up and is designed to provide telephone
services to persons who are deaf and use
American Sign Language that are function-
ally equivalent to those services provided to
users who are hearing. VRS is funded
through the Interstate Telecommunications
Relay Services Fund and overseen by the
FCC. See 47 CFR 64.601(a)(26). There are no
fees for callers to use the VRS interpreters
and the video connection, although there
may be relatively inexpensive initial costs to
the title III entities to purchase the
videophone or camera for on-line video con-
nection, or other equipment to connect to
the VRS service. The FCC has made clear
that VRS functions as a telephone service
and is not intended to be used for inter-
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preting services where both parties are in
the same room; the latter is reserved for
VRI. The Department agrees that VRS can-
not be used as a substitute for in-person in-
terpreters or for VRI in situations that
would not, absent one party’s disability, en-
tail use of the telephone.

Many commenters strongly recommended
limiting the use of VRI to circumstances
where it will provide effective communica-
tion. Commenters from advocacy groups and
persons with disabilities expressed concern
that VRI may not always be appropriate to
provide effective communication, especially
in hospitals and emergency rooms. Examples
were provided of patients who are unable to
see the video monitor because they are semi-
conscious or unable to focus on the video
screen; other examples were given of cases
where the video monitor is out of the
sightline of the patient or the image is out of
focus; still other examples were given of pa-
tients who could not see the image because
the signal was interrupted, causing unnatu-
ral pauses in the communication, or the
image was grainy or otherwise unclear.
Many commenters requested more explicit
guidelines on the use of VRI and some rec-
ommended requirements for equipment
maintenance, high-speed, wide-bandwidth
video links using dedicated lines or wireless
systems, and training of staff using VRI, es-
pecially in hospital and health care situa-
tions. Several major organizations requested
a requirement to include the interpreter’s
face, head, arms, hands, and eyes in all
transmissions.

After consideration of the comments and
the Department’s own research and experi-
ence, the Department has determined that
VRI can be an effective method of providing
interpreting services in certain cir-
cumstances, but not in others. For example,
VRI should be effective in many situations
involving routine medical care, as well as in
the emergency room where urgent care is
important, but no in-person interpreter is
available; however, VRI may not be effective
in situations involving surgery or other med-
ical procedures where the patient is limited
in his or her ability to see the video screen.
Similarly, VRI may not be effective in situa-
tions where there are multiple people in a
room and the information exchanged is high-
ly complex and fast paced. The Department
recognizes that in these and other situa-
tions, such as where communication is need-
ed for persons who are deaf-blind, it may be
necessary to summon an in-person inter-
preter to assist certain individuals. To en-
sure that VRI is effective in situations where
it is appropriate, the Department has estab-
lished performance standards in § 36.303(f).
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SUBPART B—GENERAL REQUIREMENTS

Section 36.208(b) Direct Threat

The Department has revised the language
of §36.208(b) (formerly §36.208(c) in the 1991
title III regulation) to include consideration
of whether the provision of auxiliary aids or
services will mitigate the risk that an indi-
vidual will pose a direct threat to the health
or safety of others. Originally, the reference
to auxiliary aids or services as a mitigating
factor was part of §36.208. However, that ref-
erence was removed from the section when,
for editorial purposes, the Department re-
moved the definition of ‘‘direct threat’ from
§36.208 and placed it in §36.104. The Depart-
ment has put the reference to auxiliary aids
or services as a mitigating factor back into
§36.208(b) in order to maintain consistency
with the current regulation.

Section 36.211 Maintenance of Accessible
Features

Section 36.211 of the 1991 title III regula-
tion provides that a public accommodation
must maintain in operable working condi-
tion those features of facilities and equip-
ment that are required to be readily acces-
sible to and usable by individuals with dis-
abilities. 28 CFR 36.211. In the NPRM, the De-
partment clarified the application of this
provision and proposed one change to the
section to address the discrete situation in
which the scoping requirements provided in
the 2010 Standards reduce the number of re-
quired elements below the requirements of
the 1991 Standards. In that discrete event, a
public accommodation may reduce such ac-
cessible features in accordance with the re-
quirements in the 2010 Standards.

The Department received only four com-
ments on this proposed amendment. None of
the commenters opposed the change. In the
final rule, the Department has revised the
section to make it clear that if the 2010
Standards reduce either the technical re-
quirements or the number of required acces-
sible elements below that required by the
1991 Standards, then the public accommoda-
tion may reduce the technical requirements
or the number of accessible elements in a
covered facility in accordance with the re-
quirements of the 2010 Standards. One com-
menter, an association of convenience stores,
urged the Department to expand the lan-
guage of the section to include restocking of
shelves as a permissible activity for isolated
or temporary interruptions in service or ac-
cess. It is the Department’s position that a
temporary interruption that blocks an acces-
sible route, such as restocking of shelves, is
already permitted by existing §36.211(b),
which clarifies that ‘‘isolated or temporary
interruptions in service or access due to
maintenance or repairs’” are permitted.
Therefore, the Department will not make
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any additional changes in the language of
§36.211 other than those discussed in the pre-
ceding paragraph.

SUBPART C—SPECIFIC REQUIREMENTS

Section 36.302 Modifications in Policies,
Practices, or Procedures

Section 36.302(c) Service Animals

Section 36.302(c)(1) of the 1991 title III regu-
lation states that ‘‘[glenerally, a public ac-
commodation shall modify [its] policies,
practices, or procedures to permit the use of
service animals by an individual with a dis-
ability.” Section 36.302(c)(2) of the 1991 title
IIT regulation states that ‘‘[nJothing in this
part requires a public accommodation to su-
pervise or care for a service animal.”’” The
Department has decided to retain the scope
of the 1991 title III regulation while clari-
fying the Department’s longstanding policies
and interpretations. Toward that end, the
final rule has been revised to include the De-
partment’s policy interpretations as outlined
in published technical assistance, Commonly
Asked Questions about Service Animals in
Places of Business (1996), available at http:/
www.ada.gov/qasrve.hitm, and ADA Guide for
Small Businesses (1999), available at http:/
www.ada.gov/smbustxrt.htm, and to add that a
public accommodation may exclude a service
animal in certain circumstances where the
service animal fails to meet certain behav-
ioral standards. The Department received ex-
tensive comments in response to proposed
§36.302(c) from individuals, disability advo-
cacy groups, organizations involved in train-
ing service animals, and public accommoda-
tions. Those comments and the Depart-
ment’s response are discussed below.

Exclusion of service animals. The 1991 regu-
latory provision in §36.302(c) addresses rea-
sonable modification and remains unchanged
in the final rule. However, based on com-
ments received and the Department’s anal-
ysis, the Department has decided to clarify
those circumstances where otherwise eligible
service animals may be excluded by public
accommodations.

In the NPRM, in §36.302(c)(2)(i), the De-
partment proposed that a public accommo-
dation may ask an individual with a dis-
ability to remove a service animal from the
place of public accommodation if ‘“‘[t]he ani-
mal is out of control and the animal’s han-
dler does not take effective action to control
it.”” 73 FR 34508, 34553 (June 17, 2008). The De-
partment has long held that a service animal
must be under the control of the handler at
all times. Commenters overwhelmingly were
in favor of this language, but noted that
there are occasions when service animals are
provoked to disruptive or aggressive behav-
ior by agitators or troublemakers, as in the
case of a blind individual whose service dog
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is taunted or pinched. While all service ani-
mals are trained to ignore and overcome
these types of incidents, misbehavior in re-
sponse to provocation is not always unrea-
sonable. In circumstances where a service
animal misbehaves or responds reasonably to
a provocation or injury, the public accom-
modation must give the handler a reasonable
opportunity to gain control of the animal.
Further, if the individual with a disability
asserts that the animal was provoked or in-
jured, or if the public accommodation other-
wise has reason to suspect that provocation
or injury has occurred, the public accommo-
dation should seek to determine the facts
and, if provocation or injury occurred, the
public accommodation should take effective
steps to prevent further provocation or in-
jury, which may include asking the
provocateur to leave the place of public ac-
commodation. This language is unchanged in
the final rule.

The NPRM also proposed language at
§36.302(c)(2)(ii) to permit a public accommo-
dation to exclude a service animal if the ani-
mal is not housebroken (i.e., trained so that,
absent illness or accident, the animal con-
trols its waste elimination) or the animal’s
presence or behavior fundamentally alters
the nature of the service the public accom-
modation provides (e.g., repeated barking
during a live performance). Several com-
menters were supportive of this NPRM lan-
guage, but cautioned against overreaction by
the public accommodation in these in-
stances. One commenter noted that animals
get sick, too, and that accidents occasionally
happen. In these circumstances, simple clean
up typically addresses the incident. Com-
menters noted that the public accommoda-
tion must be careful when it excludes a serv-
ice animal on the basis of ‘“‘fundamental al-
teration,” asserting for example, that a pub-
lic accommodation should not exclude a
service animal for barking in an environ-
ment where other types of noise, such as
loud cheering or a child crying, is tolerated.
The Department maintains that the appro-
priateness of an exclusion can be assessed by
reviewing how a public accommodation ad-
dresses comparable situations that do not in-
volve a service animal. The Department has
retained in §36.302(c)(2) of the final rule the
exception requiring animals to be house-
broken. The Department has not retained
the specific NPRM language stating that
animals can be excluded if their presence or
behavior fundamentally alters the nature of
the service provided by the public accommo-
dation, because the Department believes
that this exception is covered by the general
reasonable modification requirement con-
tained in §36.302(c)(1).

The NPRM also proposed in
§36.302(c)(2)(iii) that a service animal can be
excluded where ‘‘[t]he animal poses a direct
threat to the health or safety of others that
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cannot be eliminated by reasonable modi-
fications.” 73 FR 34508, 34553 (June 17, 2008).
Commenters were universally supportive of
this provision as it makes express the discre-
tion of a public accommodation to exclude a
service animal that poses a direct threat.
Several commenters cautioned against the
overuse of this provision and suggested that
the Department provide an example of the
rule’s application. The Department has de-
cided not to include regulatory language spe-
cifically stating that a service animal can be
excluded if it poses a direct threat. The De-
partment believes that the direct threat pro-
vision in §36.208 already provides this excep-
tion to public accommodations.

Access to a public accommodation following
the proper exclusion of a service animal. The
NPRM proposed that in the event a public
accommodation properly excludes a service
animal, the public accommodation must give
the individual with a disability the oppor-
tunity to obtain the goods and services of
the public accommodation without having
the service animal on the premises. Most
commenters welcomed this provision as a
common sense approach. These commenters
noted that they do not wish to preclude indi-
viduals with disabilities from the full and
equal enjoyment of the goods and services
simply because of an isolated problem with a
service animal. The Department has elected
to retain this provision in §36.302(c)(2).

Other requ