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SUBCHAPTER G—SURFACE COAL MINING AND RECLAMA-
TION OPERATIONS PERMITS AND COAL EXPLORATION 
SYSTEMS UNDER REGULATORY PROGRAMS 

PART 772—REQUIREMENTS FOR 
COAL EXPLORATION 

Sec. 
772.1 Scope and purpose. 
772.10 Information collection. 
772.11 Notice requirements for exploration 

removing 250 tons of coal or less. 
772.12 Permit requirements for exploration 

that will remove more than 250 tons of 
coal or that will occur on lands des-
ignated as unsuitable for surface coal 
mining operations. 

772.13 Coal exploration compliance duties. 
772.14 Commercial use or sale. 
772.15 Public availability of information. 

AUTHORITY: 30 U.S.C. 1201 et seq. and 16 
U.S.C. 470 et seq. 

SOURCE: 48 FR 40634, Sept. 8, 1983, unless 
otherwise noted. 

§ 772.1 Scope and purpose. 
This part establishes the require-

ments and procedures applicable to 
coal exploration operations on all lands 
except for Federal lands subject to the 
requirements of 43 CFR parts 3480–3487. 

[48 FR 40634, Sept. 8, 1983, as amended at 48 
FR 44779, Sept. 30, 1983] 

§ 772.10 Information collection. 
(a) In accordance with 44 U.S.C. 3501 

et seq., the Office of Management and 
Budget (OMB) has approved the infor-
mation collection and recordkeeping 
requirements of this part. The OMB 
clearance number is 1029–0112. OSM and 
State regulatory authorities use the 
information collected under this part 
to maintain knowledge of coal explo-
ration activities, evaluate the need for 
an exploration permit, and ensure that 
exploration activities comply with the 
environmental protection, public par-
ticipation, and reclamation require-
ments of parts 772 and 815 of this chap-
ter and 30 U.S.C. 1262. Persons seeking 
to conduct coal exploration must re-
spond to obtain a benefit. 

(b) OSM estimates that the combined 
public reporting and recordkeeping 
burden for all respondents under this 
part will average 11 hours per notice or 

application submitted, including time 
spent reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and com-
pleting and reviewing the collection of 
information. Specifically, OSM esti-
mates that preparation of a notice of 
intent to explore under § 772.11 will re-
quire an average of 10 hours per notice, 
preparation and processing of an appli-
cation for coal exploration under 
§ 772.12 will require an average of 103 
hours per application, compliance with 
§ 772.14 will require an average of 18 
hours per application, and record-
keeping and information collection 
under § 772.15 will require an average of 
approximately 1 hour per response. 
Send comments regarding this burden 
estimate or any other aspect of these 
information collection requirements, 
including suggestions for reducing the 
burden, to the Office of Surface Mining 
Reclamation and Enforcement, Infor-
mation Collection Clearance Officer, 
1951 Constitution Avenue, N.W., Wash-
ington, DC 20240; and the Office of Man-
agement and Budget, Office of Informa-
tion and Regulatory Affairs, Attention: 
Interior Desk Officer, 725 17th Street, 
N.W., Washington, DC 20503. Please 
refer to OMB Control Number 1029–0112 
in any correspondence. 

[64 FR 70837, Dec. 17, 1999] 

§ 772.11 Notice requirements for explo-
ration removing 250 tons of coal or 
less. 

(a) Any person who intends to con-
duct coal exploration operations out-
side a permit area during which 250 
tons or less of coal will be removed, 
shall, before conducting the explo-
ration, file with the regulatory author-
ity a written notice of intention to ex-
plore. Exploration which will take 
place on lands designated as unsuitable 
for surface coal mining operations 
under subchapter F of this chapter, 
shall be subject to the permitting re-
quirements under § 772.12. Exploration 
conducted under a notice of intent 
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shall be subject to the requirements 
prescribed under § 772.13. 

(b) The notice shall include— 
(1) The name, address, and telephone 

number of the person seeking to ex-
plore; 

(2) The name, address, and telephone 
number of the person’s representative 
who will be present at, and responsible 
for, conducting the exploration activi-
ties; 

(3) A narrative describing the pro-
posed exploration area or a map at a 
scale of 1:24,000, or greater, showing the 
proposed area of exploration and the 
general location of drill holes and 
trenches, existing and proposed roads, 
occupied dwellings, topographic fea-
tures, bodies of surface water, and pipe-
lines; 

(4) A statement of the period of in-
tended exploration; and 

(5) A description of the method of ex-
ploration to be used and the practices 
that will be followed to protect the en-
vironment and to reclaim the area 
from adverse impacts of the explo-
ration activities in accordance with 
the applicable requirements of part 815 
of this chapter. 

[48 FR 40634, Sept. 8, 1983, as amended at 53 
FR 52949, Dec. 29, 1988] 

§ 772.12 Permit requirements for ex-
ploration that will remove more 
than 250 tons of coal or that will 
occur on lands designated as un-
suitable for surface coal mining op-
erations. 

(a) Exploration permit. Any person 
who intends to conduct coal explo-
ration outside a permit area during 
which more than 250 tons of coal will 
be removed or which will take place on 
lands designated as unsuitable for sur-
face mining under subchapter F of this 
chapter, shall, before conducting the 
exploration, submit an application and 
obtain written approval from the regu-
latory authority in an exploration per-
mit. Such exploration shall be subject 
to the requirements prescribed under 
§§ 772.13 and 772.14. 

(b) Application information. Each ap-
plication for an exploration permit 
shall contain, at a minimum, the fol-
lowing information: 

(1) The name, address, and telephone 
number of the applicant. 

(2) The name, address and telephone 
number of the applicant’s representa-
tive who will be present at, and respon-
sible for, conducting the exploration 
activities. 

(3) A narrative describing the pro-
posed exploration area. 

(4) A narrative description of the 
methods and equipment to be used to 
conduct the exploration and reclama-
tion. 

(5) An estimated timetable for con-
ducting and completing each phase of 
the exploration and reclamation. 

(6) The estimated amount of coal to 
be removed and a description of the 
methods to be used to determine the 
amount. 

(7) A statement of why extraction of 
more than 250 tons of coal is necessary 
for exploration. 

(8) A description of— 
(i) Cultural or historical resources 

listed on the National Register of His-
toric Places; 

(ii) Cultural or historical resources 
known to be eligible for listing on the 
National Register of Historic Places; 
and 

(iii) Known archeological resources 
located within the proposed explo-
ration area. 

(iv) Any other information which the 
regulatory authority may require re-
garding known or unknown historic or 
archeological resources. 

(9) A description of any endangered 
or threatened species listed pursuant 
to the Endangered Species Act of 1973 
(16 U.S.C. 1531 et seq.) identified within 
the proposed exploration area. 

(10) A description of the measures to 
be used to comply with the applicable 
requirements of part 815 of this chap-
ter. 

(11) The name and address of the 
owner of record of the surface land and 
of the subsurface mineral estate of the 
area to be explored. 

(12) A map or maps at a scale of 
1:24,000, or larger, showing the areas of 
land to be disturbed by the proposed 
exploration and reclamation. The map 
shall specifically show existing roads, 
occupied dwellings, topographic and 
drainage features, bodies of surface 
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water, and pipelines; proposed loca-
tions of trenches, roads, and other ac-
cess routes and structures to be con-
structed; the location of proposed land 
excavations; the location of explo-
ration holes or other drill holes or un-
derground openings; the location of ex-
cavated earth or waste-material dis-
posal areas; and the location of critical 
habitats of any endangered or threat-
ened species listed pursuant to the En-
dangered Species Act of 1973 (16 U.S.C. 
1531 et seq.). 

(13) If the surface is owned by a per-
son other than the applicant, a descrip-
tion of the basis upon which the appli-
cant claims the right to enter that 
land for the purpose of conducting ex-
ploration and reclamation. 

(14) For any lands listed in § 761.11 of 
this chapter, a demonstration that, to 
the extent technologically and eco-
nomically feasible, the proposed explo-
ration activities have been designed to 
minimize interference with the values 
for which those lands were designated 
as unsuitable for surface coal mining 
operations. The application must in-
clude documentation of consultation 
with the owner of the feature causing 
the land to come under the protection 
of § 761.11 of this chapter, and, when ap-
plicable, with the agency with primary 
jurisdiction over the feature with re-
spect to the values that caused the 
land to come under the protection of 
§ 761.11 of this chapter. 

(c) Public notice and opportunity to 
comment. Public notice of the applica-
tion and opportunity to comment shall 
be provided as follows: 

(1) Within such time as the regu-
latory authority may designate, the 
applicant shall provide public notice of 
the filing of an administratively com-
plete application with the regulatory 
authority in a newspaper of general 
circulation in the county of the pro-
posed exploration area. 

(2) The public notice shall state the 
name and address of the person seeking 
approval, the filing date of the applica-
tion, the address of the regulatory au-
thority where written comments on 
the application may be submitted, the 
closing date of the comment period, 
and a description of the area of explo-
ration. 

(3) Any person having an interest 
which is or may be adversely affected 
shall have the right to file written 
comments on the application within 
reasonable time limits. 

(d) Decisions on applications for explo-
ration. (1) The regulatory authority 
shall act upon an administratively 
complete application for a coal explo-
ration permit and any written com-
ments within a reasonable period of 
time. The approval of a coal explo-
ration permit may be based only on a 
complete and accurate application. 

(2) The regulatory authority shall ap-
prove a complete and accurate applica-
tion for a coal exploration permit filed 
in accordance with this part if it finds, 
in writing, that the applicant has dem-
onstrated that the exploration and rec-
lamation described in the application 
will— 

(i) Be conducted in accordance with 
this part, part 815 of this chapter, and 
the applicable provisions of the regu-
latory program; 

(ii) Not jeopardize the continued ex-
istence of an endangered or threatened 
species listed pursuant to section 4 of 
the Endangered Species Act of 1973, 16 
U.S.C. 1533, or result in the destruction 
or adverse modification of critical 
habitat of those species; 

(iii) Not adversely affect any cultural 
or historical resources listed on the 
National Register of Historic Places 
pursuant to the National Historic Pres-
ervation Act, 16 U.S.C. 470 et seq., un-
less the proposed exploration has been 
approved by both the regulatory au-
thority and the agency with jurisdic-
tion over the resources to be affected; 
and 

(iv) With respect to exploration ac-
tivities on any lands protected under 
§ 761.11 of this chapter, minimize inter-
ference, to the extent technologically 
and economically feasible, with the 
values for which those lands were des-
ignated as unsuitable for surface coal 
mining operations. Before making this 
finding, the regulatory authority must 
provide reasonable opportunity to the 
owner of the feature causing the land 
to come under the protection of § 761.11 
of this chapter, and, when applicable, 
to the agency with primary jurisdic-
tion over the feature with respect to 
the values that caused the land to 
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come under the protection of § 761.11 of 
this chapter, to comment on whether 
the finding is appropriate. 

(3) Terms of approval issued by the 
regulatory authority shall contain con-
ditions necessary to ensure that the ex-
ploration and reclamation will be con-
ducted in compliance with this part, 
part 815 of this chapter, and the regu-
latory program. 

(e) Notice and hearing. (1) The regu-
latory authority shall notify the appli-
cant, the appropriate local government 
officials, and other commenters on the 
application, in writing, of its decision 
on the application. If the application is 
disapproved, the notice to the appli-
cant shall include a statement of the 
reason for disapproval. Public notice of 
the decision on each application shall 
be posted by the regulatory authority 
at a public office in the vicinity of the 
proposed exploration operations. 

(2) Any person having an interest 
which is or may be adversely affected 
by a decision of the regulatory author-
ity pursuant to paragraph (e)(1) of this 
section shall have the opportunity for 
administrative and judicial review as 
set forth in part 775 of this chapter. 

[48 FR 40634, Sept. 8, 1983, as amended at 52 
FR 4262, Feb. 10, 1987; 53 FR 52949, Dec. 29, 
1988; 64 FR 70837, Dec. 17, 1999] 

§ 772.13 Coal exploration compliance 
duties. 

(a) All coal exploration and reclama-
tion activities that substantially dis-
turb the natural land surface shall be 
conducted in accordance with the coal 
exploration requirements of this part, 
part 815 of this chapter, the regulatory 
program, and any exploration permit 
term or condition imposed by the regu-
latory authority. 

(b) Any person who conducts any coal 
exploration in violation of the provi-
sions of this part, part 815 of this chap-
ter, the regulatory program, or any ex-
ploration permit term or condition im-
posed by the regulatory authority shall 
be subject to the provisions of section 
518 of the Act, subchapter L of this 
chapter, and the applicable inspection 
and enforcement provisions of the reg-
ulatory program. 

§ 772.14 Commercial use or sale. 
(a) Except as provided under 

§§ 772.14(b) and 700.11(a)(5), any person 
who intends to commercially use or 
sell coal extracted during coal explo-
ration operations under an exploration 
permit, shall first obtain a permit to 
conduct surface coal mining operations 
for those operations from the regu-
latory authority under parts 773 
through 785 of this chapter. 

(b) With the prior written approval of 
the regulatory authority, no permit to 
conduct surface coal mining operations 
is required for the sale or commercial 
use of coal extracted during explo-
ration operations if such sale or com-
mercial use is for coal testing purposes 
only. The person conducting the explo-
ration shall file an application for such 
approval with the regulatory author-
ity. The application shall demonstrate 
that the coal testing is necessary for 
the development of a surface coal min-
ing and reclamation operation for 
which a surface coal mining operations 
permit application is to be submitted 
in the near future, and that the pro-
posed commercial use or sale of coal 
extracted during exploration oper-
ations is solely for the purpose of test-
ing the coal. The application shall con-
tain the following: 

(1) The name of the testing firm and 
the locations at which the coal will be 
tested. 

(2) If the coal will be sold directly to, 
or commercially used directly by, the 
intended end user, a statement from 
the intended end user, or if the coal is 
sold indirectly to the intended end user 
through an agent or broker, a state-
ment from the agent or broker. The 
statement shall include: 

(i) The specific reason for the test, 
including why the coal may be so dif-
ferent from the intended user’s other 
coal supplies as to require testing; 

(ii) The amount of coal necessary for 
the test and why a lesser amount is not 
sufficient; and 

(iii) A description of the specific 
tests that will be conducted. 

(3) Evidence that sufficient reserves 
of coal are available to the person con-
ducting exploration or its principals 
for future commercial use or sale to 
the intended end user, or agent or 
broker of such user identified above, to 

VerDate Sep<11>2014 16:03 Aug 05, 2016 Jkt 238127 PO 00000 Frm 00210 Fmt 8010 Sfmt 8010 Q:\30\30V3.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



201 

Surface Mining Reclamation and Enforcement, Interior § 773.3 

demonstrate that the amount of coal 
to be removed is not the total reserve, 
but is a sampling of a larger reserve. 

(4) An explanation as to why other 
means of exploration, such as core 
drilling, are not adequate to determine 
the quality of the coal and/or the feasi-
bility of developing a surface coal min-
ing operation. 

[53 FR 52949, Dec. 29, 1988] 

§ 772.15 Public availability of informa-
tion. 

(a) Except as provided in paragraph 
(b) of this section, all information sub-
mitted to the regulatory authority 
under this part shall be made available 
for public inspection and copying at 
the local offices of the regulatory au-
thority closest to the exploration area. 

(b) The regulatory authority shall 
keep information confidential if the 
person submitting it requests in writ-
ing, at the time of submission, that it 
be kept confidential and the informa-
tion concerns trade secrets or is privi-
leged commercial or financial informa-
tion relating to the competitive rights 
of the persons intending to conduct 
coal exploration. 

(c) Information requested to be held 
as confidential under paragraph (b) of 
this section shall not be made publicly 
available until after notice and oppor-
tunity to be heard is afforded persons 
both seeking and opposing disclosure of 
the information. 

PART 773—REQUIREMENTS FOR 
PERMITS AND PERMIT PROCESSING 

Sec. 
773.1 Scope and purpose. 
773.3 Information collection. 
773.4 Requirements to obtain permits. 
773.5 Regulatory coordination with require-

ments under other laws. 
773.6 Public participation in permit proc-

essing. 
773.7 Review of permit applications. 
773.8 General provisions for review of per-

mit application information and entry of 
information into AVS. 

773.9 Review of applicant and operator in-
formation. 

773.10 Review of permit history. 
773.11 Review of compliance history. 
773.12 Permit eligibility determination. 
773.13 Unanticipated events or conditions at 

remaining sites. 

773.14 Eligibility for provisionally issued 
permits. 

773.15 Written findings for permit applica-
tion approval. 

773.16 Performance bond submittal. 
773.17 Permit conditions. 
773.19 Permit issuance and right of renewal. 
773.21 Initial review and finding require-

ments for improvidently issued permits. 
773.22 Notice requirements for improvi-

dently issued permits. 
773.23 Suspension or rescission require-

ments for improvidently issued permits. 
773.25 Who may challenge ownership or con-

trol listings and findings. 
773.26 How to challenge an ownership or 

control listing or finding. 
773.27 Burden of proof for ownership or con-

trol challenges. 
773.28 Written agency decision on chal-

lenges to ownership or control listings or 
findings. 

AUTHORITY: 30 U.S.C. 1201 et seq., 16 U.S.C. 
470 et seq., 16 U.S.C. 661 et seq., 16 U.S.C. 703 
et seq., 16 U.S.C. 668a et seq., 16 U.S.C. 469 et 
seq., and 16 U.S.C. 1531 et seq. 

SOURCE: 48 FR 44391, Sept. 28, 1983, unless 
otherwise noted. 

§ 773.1 Scope and purpose. 
This part provides minimum require-

ments for permits and permit proc-
essing and covers obtaining and review-
ing permits; coordinating with other 
laws; public participation; permit deci-
sion and notification; permit condi-
tions; and permit term and right of re-
newal. 

§ 773.3 Information collection. 
The collections of information con-

tained in part 773 have been approved 
by the Office of Management and Budg-
et under 44 U.S.C. 3501 et seq. and as-
signed clearance number 1029–0115. The 
information collected will be used by 
the regulatory authority in processing 
surface coal mining permit applica-
tions. Persons intending to conduct 
surface coal mining operations must 
respond to obtain a benefit. A Federal 
agency may not conduct or sponsor, 
and a person is not required to respond 
to, a collection of information unless it 
displays a currently valid OMB control 
number. Response is required to obtain 
a benefit in accordance with SMCRA. 
Send comments regarding burden esti-
mates or any other aspect of this col-
lection of information, including sug-
gestions for reducing the burden, to the 
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