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a civilian protective order in that ju-
risdiction pursuant to section 562 of 
Public Law 110–417. 

(i) The Director, DoDHRA, shall pro-
vide operational support to the 
USD(P&R) as outlined in paragraph 
(a)(6) of this section. 

PART 104—CIVILIAN EMPLOYMENT 
AND REEMPLOYMENT RIGHTS 
FOR SERVICE MEMBERS, FORMER 
SERVICE MEMBERS AND APPLI-
CANTS OF THE UNIFORMED 
SERVICES 

Sec. 
104.1 Purpose. 
104.2 Applicability. 
104.3 Definitions. 
104.4 Policy. 
104.5 Responsibilities. 
104.6 Procedures. 

AUTHORITY: 38 U.S.C. chapter 43, specifi-
cally 38 U.S.C. 4312(b) and 38 U.S.C. 4333. 

SOURCE: 81 FR 10494, Mar. 1, 2016, unless 
otherwise noted. 

§ 104.1 Purpose. 
The purpose of this part is to estab-

lish policy, assign responsibilities, and 
promulgate procedures for informing 
current and former uniformed Service 
members of the Department of Defense 
(DoD) and individuals who apply for 
uniformed service with DoD of their 
rights, benefits, and obligations under 
USERRA and its implementing regula-
tions at 20 CFR part 1002 (applicable to 
States, local governments, and private 
employers) and 5 CFR part 353 (applica-
ble to the Federal Government). Addi-
tionally, this part establishes proce-
dures for DOD components’ responsibil-
ities related to fulfilling their 
USERRA obligations 

§ 104.2 Applicability. 
This part applies to the Office of the 

Secretary of Defense, the Military De-
partments (including the Coast Guard 
at all times, including when it is a 
Service in the Department of Home-
land Security by agreement with that 
Department), the Office of the Chair-
man of the Joint Chiefs of Staff and 
the Joint Staff, the Combatant Com-
mands, the Office of the Inspector Gen-
eral of the Department of Defense, the 

Defense Agencies, the DoD Field Ac-
tivities, and all other organizational 
entities within the DoD (referred to 
collectively in this part as the ‘‘DoD 
Components’’). This part does not 
apply to the National Disaster Medical 
Response System or with the Commis-
sioned Corps of the Public Health Serv-
ice. 

§ 104.3 Definitions. 
Unless otherwise noted, the following 

terms and their definitions are for the 
purposes of this part. 

Critical mission. An operational mis-
sion that requires the skills or re-
sources available in a Reserve Compo-
nent or components. 

Critical requirement. A requirement in 
which the incumbent possesses unique 
knowledge, extensive experience, and 
specialty skill training to successfully 
fulfill the duties or responsibilities in 
support of the mission and operation or 
exercise. Also, a requirement in which 
the incumbent must gain the necessary 
experience to qualify for key senior 
leadership positions within his or her 
Reserve Component. 

Military necessity. For the purpose of 
determining when providing advance 
notice of uniformed service is not re-
quired, a mission, operation, exercise, 
or requirement that is classified, or a 
pending or ongoing mission, operation, 
exercise, or requirement that may be 
compromised or otherwise adversely 
affected by public knowledge is suffi-
cient justification for not providing ad-
vance notice to an employer. 

Officer. For determining those Serv-
ice officials authorized to provide ad-
vance notice to a civilian employer of 
pending uniformed service by a Service 
member or an individual who has ap-
plied for uniformed service, an officer 
will include all commissioned officers, 
warrant officers, and non-commis-
sioned officers authorized by the Sec-
retary concerned to act in this capac-
ity. 

Uniformed services. The Armed Forces, 
the Army National Guard and the Air 
National Guard when engaged in active 
duty for training, inactive duty train-
ing, or full-time National Guard duty, 
and any other category of persons des-
ignated by the President in time of war 
or National emergency. (See 38 U.S.C. 
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chapter 4303.) The National Disaster 
Medical Response System and the 
Commissioned Corps of the Public 
Health Service are not governed by 
this Rule and are therefore excluded 
from its definition of uniformed serv-
ices. However, their Service members 
and applicable employees remain pro-
tected under Title 38 U.S.C. Chapter 43 
and its definition of Uniformed Serv-
ices. 

§ 104.4 Policy. 
It is DoD policy to support uniformed 

service by taking appropriate actions 
to inform and assist uniformed Service 
members and former Service members 
and individuals who apply for uni-
formed service of their rights, benefits, 
and obligations in accordance with 38 
U.S.C. chapter 43. 

§ 104.5 Responsibilities. 
(a) The Under Secretary of Defense 

for Personnel and Readiness 
(USD(P&R)): 

(1) In addition to the responsibilities 
in paragraph (d) of this section, the 
USD(P&R) has overall responsibility 
for DoD policy pertaining to total force 
management in accordance with DoD 
Directive 5124.02. 

(2) Develops and oversees the imple-
mentation of DoD policy pertaining to 
civilian employment and reemploy-
ment rights, benefits, and obligations. 

(b) Under the authority, direction, 
and control of USD(P&R), the Assist-
ant Secretary of Defense for Reserve 
Affairs (ASD(RA)), with input from the 
Department of Labor’s Veterans Em-
ployment and Training Service (DOL– 
VETS) and the Office of Personnel 
Management (OPM), advises the 
USD(P&R) on policies and procedures 
to promote and inform uniformed Serv-
ice members and employers on civilian 
employment and reemployment rights, 
benefits and obligations in accordance 
with USERRA. 

(c) Under the authority, direction, 
and control of the USD(P&R), the Di-
rector, Department of Defense Human 
Resources Activity (DoDHRA), over-
sees the Employer Support of the 
Guard and Reserve (ESGR). 

(d) The OSD and DoD Component 
heads develop and implement proce-
dures within their respective Compo-

nents that are appropriate and in ac-
cordance with public law and DoD pol-
icy pertaining to providing information 
to persons entitled to rights, benefits, 
and obligations afforded under 
USERRA at 38 U.S.C. Chapter 43. 

§ 104.6 Procedures. 

(a) Service Member Information and As-
sistance. (1) The Heads of the DoD Com-
ponents and the Commandant of the 
Coast Guard will: 

(i) Inform the personnel in paragraph 
(a)(1)(i)(A) and (B) of this section of 
their general employment and reem-
ployment rights, benefits, and obliga-
tions as described in USERRA. 

(A) Civilian employees who apply for 
uniformed service. 

(B) Civilian employees who are cur-
rent members of the uniformed serv-
ices who perform or participate on a 
voluntary or involuntary basis in ac-
tive duty, inactive duty, or full-time 
National Guard duty. 

(ii) Provide subject-matter experts to 
serve as points of contact (POCs) to as-
sist applicants for and members of the 
uniformed service in matters related to 
employment and reemployment rights, 
benefits, and obligations. 

(iii) Provide initial and annual re-
fresher training for all Human Re-
sources officials, supervisors, employ-
ees, and uniformed Service members. 

(2) The Secretaries of the Military 
Departments and the Commandant of 
the Coast Guard will: 

(i) Provide an annual review of 
USERRA information to employees of 
the uniformed services. 

(ii) Upon completion of a period of 
active duty extending beyond 30 days, 
and before separation from active duty, 
advise Active and Reserve Component 
Service members covered by USERRA 
of their employment and reemploy-
ment rights, benefits, and obligations 
as provided under USERRA. 

(iii) Advise members of the uni-
formed services that as employees they 
must fulfill certain obligations in order 
to achieve eligibility for reemployment 
rights as specified in USERRA. At a 
minimum, advice given will include the 
following USERRA notification and re-
porting requirements for returning to 
civilian employment: 
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(A) Advance Notification of Military 
Service. To be eligible for reemploy-
ment rights as specified in USERRA, 
employees must provide advance notice 
of absence due to uniformed service to 
their civilian employers except when 
giving such notice is prevented by mili-
tary necessity, or otherwise impossible 
or unreasonable under all the cir-
cumstances. 

(1) DoD recommends persons apply-
ing for and/or performing uniformed 
service to provide advance notice in 
writing to their civilian employers of 
pending absence. 

(2) Although oral notice is allowed 
pursuant to USERRA, written notice of 
pending uniformed service provides 
documentary evidence that this basic 
prerequisite to retaining reemploy-
ment rights was fulfilled by the Serv-
ice member and serves to avoid unnec-
essary disputes. 

(3) Regardless of the means of pro-
viding advance notice, whether oral or 
written, it should be provided as early 
as possible. The DoD recommends that 
advance notice to civilian employers be 
provided at least 30 days prior to depar-
ture for uniformed service when fea-
sible, based upon the time the Service 
member receives confirmation of up-
coming uniformed service duty. While 
the notice may be informal and does 
not need to follow any particular for-
mat, some acceptable methods of pro-
viding notice include: 

(i) Giving notice on behalf of the em-
ployee by an appropriate officer in the 
uniformed Service member’s chain of 
command. Written notice is preferred. 

(ii) Providing the employer a copy of 
the unit’s annual training schedule for 
the duty served on those dates, or by 
providing the employer in advance 
with a signed standardized letter with 
blanks in which the Service member 
has filled in the appropriate military 
duty dates. 

(iii) Providing advance notification 
letters. Sample letters are provided by 
the ESGR, DoD’s primary office for all 
matters concerning employer support 
of the National Guard and Reserve. 
ESGR information is provided in 
§ 104.6(c) of this part. 

(B) Reemployment Reporting Require-
ments. As described in USERRA, when 
notifying employers of their intent to 

return to work after completing uni-
formed service, employees must meet 
specific time-lines. Depending on the 
length of service, these time-lines span 
from less than 24 hours up to 90 days 
after completing uniformed service. 

(1) Sample return notification letters 
are provided by ESGR. 

(2) When the period of service exceeds 
30 days from civilian employment, the 
Service member is required to provide 
documentation of service performed if 
requested by the employer. 

(i) As a matter of policy the Military 
Departments strongly recommend 
Commanders and Service members pro-
vide verification of uniformed service 
absence to civilian employers regard-
less of the duration of service upon re-
quest. Failure of an employee to com-
ply with this recommendation, does 
not, affect the legal responsibilities of 
the employer under USERRA including 
prompt reemployment. 

(ii) Types of documentation satis-
fying this requirement are detailed in 
20 CFR part 1002. 

(C) Five-Year Service Limit. USERRA 
imposes a five-year cumulative limit 
on the absences from each place of ci-
vilian employment, due to uniformed 
service, except that any such period of 
service shall not include any service 
excluded pursuant to 38 U.S.C. 4312(c). 

(D) Character of Service. Service mem-
bers must not have been separated 
from service under a disqualifying dis-
charge. 

(iv) Determine and certify in writing, 
periods of service exempt from 
USERRA’s five-year cumulative limit. 
Established exempt periods must be re-
viewed and recertified via policy 
memorandum, at a minimum, every 
two years. Failure to comply with this 
administrative requirement does not 
affect the continued validity of exempt 
periods certified in a writing that is 
more than two years old. 

(A) Determine and certify in writing 
those additional training requirements 
not already exempt from USERRA five- 
year cumulative service limit, that are 
necessary for the professional develop-
ment or skill training or retraining for 
members of the National Guard or Re-
serve. When the Secretary concerned 
certifies those training requirements, 
performance of uniformed service to 
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complete a certified training require-
ment is exempt from USERRA five- 
year cumulative service limit. 

(B) Determine and certify in writing 
those periods of active duty when a 
Service member is ordered to, or re-
tained on, active duty (other than for 
training) under any provision of law 
because of a war or national emergency 
officially declared by the President or 
Congress. Such orders with the purpose 
of direct or indirect support of the war 
or national emergency will be anno-
tated accordingly since these periods of 
service are exempt from USERRA five- 
year cumulative service limit. 

(C) Determine, and certify in writing, 
those periods of active duty performed 
by a member of the National Guard or 
Reserve that are designated by the Sec-
retary concerned as a critical mission 
or critical requirement, and for that 
reason are exempt from USERRA five- 
year cumulative service limit. 

(1) The authority for determining 
what constitutes a critical mission or 
requirement will not be delegated 
below the Assistant Secretary level. 
The designation of a critical require-
ment to gain the necessary experience 
to qualify for specific key senior lead-
ership positions will be used judi-
ciously, and the necessary experience 
and projected key leadership positions 
fully documented in the determination 
and certification. 

(2) This authority must not be used 
to grant exemptions to avoid USERRA 
five-year cumulative service limit or to 
extend individuals in repeated statu-
tory tours. 

(v) Issue orders that span the entire 
period of service when ordering a mem-
ber of the National Guard or Reserve to 
active duty for a mission or require-
ment, and reflect USERRA five-year 
cumulative exemption status as appro-
priate. 

(A) Order modifications will be initi-
ated, as required, to ensure continuous 
active duty should the period required 
to complete the mission or require-
ment change. Order modifications will 
be completed, as required, to reflect 
qualifying five-year exemption, as ap-
plicable; or an official Statement of 
Service must be generated, indicating 
original qualifying orders as exempt 

under proper authority, and retained in 
the Service member’s personnel file. 

(B) Orders must indicate exemption 
under USERRA from the five-year cu-
mulative service limit on uniformed 
service absence from employment, 
when applicable. Specify the statutory 
or Secretarial authority for those or-
ders when such authority meets one or 
more of the exemptions from USERRA 
five-year cumulative service limit. Or-
ders qualifying for exemption should 
include a status reflecting the exemp-
tion status and authority. 

(vi) Document the length of a Service 
member’s initial period of military 
service obligation performed on active 
duty. 

(vii) Document those circumstances 
that prevent a Service member from 
providing advance notification of uni-
formed service to a civilian employer 
because of military necessity or when 
advance notification is otherwise im-
possible or unreasonable. 

(viii) Designate those officers who 
are authorized by the Secretary con-
cerned to provide advance notification 
of service to a civilian employer on be-
half of a Service member or applicant 
for uniformed service. 

(ix) Provide documentation, upon re-
quest from a Service member or former 
Service member that may be used to 
satisfy the Service member’s entitle-
ment to statutory reemployment 
rights and benefits. Appropriate docu-
mentation may include, as necessary: 

(A) The inclusive dates of the initial 
period of military service obligation 
performed on active duty. 

(B) Any period of service during 
which a Service member was required 
to serve because he or she was unable 
to obtain a release from active duty 
through no fault of the Service mem-
ber. 

(C) The cumulative length of all peri-
ods of active duty performed. 

(D) The authority under which a 
Service member was ordered to active 
duty when such service was exempt 
from USERRA five-year cumulative 
service limit. 

(E) The date the Service member was 
last released from active duty, active 
duty for special work, initial active 
duty for training, active duty for train-
ing, inactive duty training, annual 
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training, or full-time National Guard 
duty. This documentation establishes 
the timeliness of reporting to, or sub-
mitting application to return to, a po-
sition of civilian employment. 

(F) A statement indicating service 
requirements prevented providing a ci-
vilian employer with advance notifica-
tion of pending service, when applica-
ble. 

(G) Proof that the Service member’s 
entitlement to reemployment benefits 
has not been terminated because of the 
character of service as provided in sec-
tion 4304 of USERRA. 

(H) A statement that sufficient docu-
mentation verifying a particular period 
of service, does not exist, when appro-
priate. 

(x) Establish a central point of con-
tact (POC) at each Reserve Component 
headquarters or Reserve regional com-
mand and each National Guard State 
headquarters who can render assist-
ance to: 

(A) Members of the National Guard 
or Reserve about employment and re-
employment rights, benefits, and obli-
gations. 

(B) Employers of National Guard and 
Reserve members about duty or train-
ing requirements arising from a mem-
ber’s uniformed service or service obli-
gation. 

(xi) Inform Reserve Component Serv-
ice members of services provided by 
ESGR. ESGR’s subject-matter expert 
POCs can render assistance with issues 
regarding employment and reemploy-
ment rights, benefits, and obligations 
under USERRA. More information 
about ESGR is contained in paragraph 
(c) of this section. 

(b) Employer Information and Assist-
ance. The Military Departments will: 

(1) Provide verification of absence 
due to uniformed service to civilian 
employers upon request regardless of 
the duration of service-related absence. 

(2) Provide verification of discharge 
status upon employer request. 

(3) Designate a Reserve Component 
representative who must be either a 
Commander or Officer in Charge with 
the military authority to delay, defer, 
cancel, or reschedule military service. 
The designated Reserve Component 
representative will consider, unless 
prevented by military necessity or oth-

erwise impossible or unreasonable 
under all the circumstances, written 
requests from civilian employers of Na-
tional Guard and Reserve members to 
adjust the Service member’s absences 
from civilian employment. The civilian 
employer must submit a written jus-
tification explaining how the National 
Guard and Reserve member’s absence 
imposes adverse financial or severe op-
erating impact to the civilian em-
ployer, and advise as to when the hard-
ship due to the Service member’s ab-
sence is anticipated to end. The des-
ignated representative has discretion 
to delay, defer, cancel, or rescheduled 
military service, so long as it does not 
negatively affect military operations. 
The designated representative may 
make arrangements, other than adjust-
ing the period of absence, to accommo-
date such requests when it serves in 
the best interest of the military and is 
reasonable to do so. Section 104.6(b)(3) 
does not create any right of action 
against the government by any party. 

(c) Agencies Providing USERRA Assist-
ance—(1) ESGR. ESGR is a component 
of the DoDHRA, a DoD Field Activity 
under the authority, direction, and 
control of the USD(P&R). 

(i) ESGR is the primary DoD office 
for all matters concerning employer 
support of the National Guard and Re-
serve, and serves as the lead proponent 
for USERRA matters within DoD. 

(ii) ESGR informs Service members 
and their civilian employers regarding 
their rights and responsibilities gov-
erned by USERRA. 

(iii) ESGR does not have enforcement 
authority for USERRA, but serves as a 
free resource for Service members and 
employers. 

(iv) ESGR’s trained ombudsmen pro-
vide neutral, informal alternative dis-
pute mediation services between Serv-
ice members and employers for issues 
relating to compliance with USERRA. 
Headquarters ESGR Ombudsman Serv-
ices representatives can be contacted 
by calling 1–800–336–4590. 

(v) ESGR’s Web site (available at 
http://www.esgr.mil) provides local and 
State contact information. Addition-
ally, the Web site provides links to 
multiple resources for both Service 
members and employers. 
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1 Available: http://www.dtic.mil/whs/directives
/corres/pdf/512402p.pdf. 

(2) DOL–VETS. (i) A person may file a 
complaint with the DOL–VETS or ini-
tiate private legal action, if alleging 
that an employer, including any Fed-
eral Executive Agency or the OPM, has 
failed or refused, or is about to fail or 
refuse, to comply with employment or 
reemployment rights and benefits 
under USERRA. 

(ii) Using ESGR’s mediation services 
is not a prerequisite for filing a com-
plaint with DOL–VETS. The complaint 
may be filed in writing, or electroni-
cally. Instructions and the forms can 
be accessed at the DOL–VETS Web site 
(available at http://www.dol.gov/elaws/ 
vets/userra/1010.asp). 

(iii) DOL–VETS receives complaints 
from veterans and service members 
who believe their USERRA rights were 
violated. DOL–VETS investigates these 
complaints, and if the evidence sup-
ports a conclusion that a claimant’s 
USERRA rights have been violated, 
will work with the employer and em-
ployee to obtain an appropriate resolu-
tion. If those efforts are unsuccessful— 
regardless of the outcome—the em-
ployee/claimant may request that his 
or her case be referred to DOJ or OSC 
for further review and consideration of 
representation in U.S. District Court 
or before the Merit Systems Protection 
Board (MSPB) as appropriate. 

(3) DOJ. (i) DOJ is the agency under 
the Attorney General that enforces 
USERRA matters involving State and 
local government employers and pri-
vate-sector employers. DOJ receives 
USERRA cases referred by DOL–VETS. 

(ii) DOJ reviews USERRA cases to 
determine if representation is appro-
priate. In cases found to have merit, 
the Attorney General will commence 
court action on behalf of the Service 
member, to be prosecuted by DOJ at-
torneys. 

(4) OSC. (i) OSC is an independent 
Federal agency that enforces USERRA 
matters involving State and local gov-
ernment employers and private-sector 
employers. OSC receives USERRA 
cases referred by DOL–VETS. 

(ii) OSC reviews USERRA cases to 
determine if representation is appro-
priate. In cases found to have merit, 
OSC will initiate an action before the 
Merit Systems Protection Board 
(MSPB), also an independent, Federal 

agency, serving as the guardian of Fed-
eral merit systems. If OSC declines 
representation, the claimant may still 
file an appeal with the MSPB. 

PART 105—SEXUAL ASSAULT PRE-
VENTION AND RESPONSE PRO-
GRAM PROCEDURES 

Sec. 
105.1 Purpose. 
105.2 Applicability. 
105.3 Definitions. 
105.4 Policy. 
105.5 Responsibilities. 
105.6 Procedures. 
105.7 Oversight of the SAPR program. 
105.8 Reporting options and Sexual Assault 

Reporting Procedures. 
105.9 Commander and management proce-

dures. 
105.10 SARC and SAPR VA procedures. 
105.11 Healthcare provider procedures. 
105.12 SAFE Kit collection and preserva-

tion. 
105.13 Case management for Unrestricted 

Reports of sexual assault. 
105.14 Training requirements for DoD per-

sonnel. 
105.15 Defense Sexual Assault Incident 

Database (DSAID). 
105.16 Sexual assault annual and quarterly 

reporting requirements. 
105.17 Sexual assault offense—investigation 

disposition descriptions. 
105.18 Information collection requirements. 

AUTHORITY: 10 U.S.C. 113; 10 U.S.C. chapter 
47; and Public Laws 106–65, 108–375, 109–163, 
109–364, 110–417, 111–84, 111–383, and 112–81. 

SOURCE: 78 FR 21718, Apr. 11, 2013, unless 
otherwise noted. 

§ 105.1 Purpose 
This part, in accordance with the au-

thority in DoDD 5124.02 1 and 32 CFR 
part 103: 

(a) Establishes policy and imple-
ments 32 CFR part 103, assigns respon-
sibilities, and provides guidance and 
procedures for the SAPR Program (see 
32 CFR 103.3), can be found at 
www.dtic.mil/whs/directives/corres/pdf/ 
649501p.pdf; 

(b) Establishes the processes and pro-
cedures for the Sexual Assault Foren-
sic Examination (SAFE) Kit; can be 
found at http://www.sapr.mil/index.php/ 
toolkit; 
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